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DECISIONS 


OF 


The  Supreme  Court 

OF  THB 

STATE  OF  NEVADA. 
APEIL   TEEM,    18GT. 


CHARLES  L,  SHERMAN,  Respondent,  v.  JAMES  S. 

DILLET,  Appellant. 

[3  Nevada,  2L] 

JoLOMKNT — When  a  bab  to  anotheb  Action.— A  judgment  of  a  court  of 
competent  jaiisdiclion  directly  upon  a  certain  point,  is  as  a  plea  a  bar, 
or  afl  oyidence  concluBive,  between  the  same  parties  or  privies  upon  tho 
same  matter  in  any  other  action. 

Id«3i.--To  make  a  former  judgment,  between  the  same  parties,  evidence  in 
a  subsequent  suit,  it  must  appear  that  the  facts  constituting  tho  estoppel 
vere  actually  passed  on  by  the  jury  in  the  former  case. 

Ideic— Pabol  Evidknck  ADMI881BLK  TO  EXPLAIN  Recoud.— If  the  ploadings 
do  not  show  it,  parol  testimony  may  be  introduced  to  explain  the  record, 
and  show  that  the  identical  point  arising  in  the  second  suit  was  tried  in 
the  former.  If  no  parol  evidence  be  introduced,  the  record  is  only  evi- 
dence of  what  is  necessarily  put  in  issue  by  the  pleadings. 

Ii>«ii— Pleadings  in  Ejectment. — When  the  pleadings  in  ejectment  put  the 
title  or  ownership  in  issue,  prima  faciei  the  verdict  and  judgment  would 
constitute  an  estoppel  to  the  assertion  of  any  title  which  existed  in  the 
party  at  the  time  of  the  former  action. 

*  •IsBTBCcnoNS  NOT  APPLICABLE  TO  THE  Case.— It  is  proper  for  a  [*22] 
court  to  refase  instructions  containing  correct  principles  of  law,  if 

(1)  1  Her.  644;  2  Nev.  227;  6  Nov.  99;  6  Mev.  245;  8  Nev.  292. 

N*T,  Dio.— 2 


18  Shebjiax  r.  Dillet.  [Sap.  Ct 

opinion  of  the  Court — Levis,  J. 

there  is  no  eridenoe  before  the  junr  maVing  them  applicable  to  the  case 
on  triaL 

*  A  JmOKKXT  CAVSOT  BE  PlXAIMCD  JX  BAK,  OB  PbOTKD  AS  AM  EsTPPfKL,  WHZUT 

XT  u  FKXDSsa  OB  Affkai. 

Appeal  from  the  District  Court  of  the  Third  Judicial 
District,  Ljon  County,  Hon.  Wm.  Hatdon,  presiding. 
The  facts  are  stated  in  the  opinion. 

F.  U.  dc  J.  J/-  Kennedy  ami  It,  J/.  Clarke^  for  Appellant. 

H.  31.  Sfede,  for  Respondent,  cited  Reynolds  v.  Harris 
(14  Cal.  678);  Gray  v.  Dougherfy  (25  Cal.  266),  and  Carpen- 
ler  V.  Schmidt  (26  Cal.  479),  as  to  the  force  and  effect  of  the 
former  jndgment. 

By  the  Court,  Lewis,  J. : 

By  the  former  opinion  of  a  majority  of  the  court  in  this 
case,  the  judgment  of  the  lower  court  was  reversed,  and  a 
new  trial  ordered.  Upon  further  examination  of  the  au- 
thorities, however.  I  am  satisfied  that  we  were  incorrect  in 
our  conclusions,  and  that  the  jndgment  of  the  lower  court 
must  be  affirmed.' 

The  action  was  brought  to  obtain  an  injunction  restrain- 
ing the  defendant  from  diverting  a  certain  stream  of  water 
from  premises  claimed  by  the  plaintiff;  and  also  to  recover 
the  sum  of  one  thousand  dollars  as  damages  for  the  diver- 
sion complained  of.  The  rights  of  both  parties  apparently 
rest  upon  the  ownership  of  the  premises  from  which  the 
water  is  diverted.  Upon  the  trial,  the  plaintiff  introduced 
in  evidence  the  judgment-roll  in  an  action  of  ejectment 

brought  by  Diiiey  against  Sherman  to  recover  pos- 
[^^]  session  of  the  ^premises  from  which  it  is  claimed 

the  water  is  diverted,  and  upon  the  ownership  of 
which  the  right  to  the  water  seems  to  depend.  The  judg- 
ment In  that  action  being  in  favor  of  Sherman,  it  was  used 
by  him  on  the  trial  of  this  cause  as  an  estoppel  to  any 
claim  of  title  which  existed  at  the  time  of  its  rendition. 


(1)  la  E^ffen  r,  Oatdk,  8  Hev.  36.  this  «xpreMion  ic  eritlciaed  and  held  to  bedlctnm 

UiAB  dadaloB. 
(3)  TlMfoniMroplBlonhcrilBaUiidad  to  dots  not  appear  In  the  pabliiliedfvporlB. 


Aft.  ]fll7.]  Bhsbiuv  v.  Dnxsr.  19 

Opi]iloii4rf  Um  Coort— LtwiB,  J. 


f 


Hid  whieh  the  defencUuit  Dillej  might  wish  to  set  up  in 
ftk  iolioii.    Aoting  upon  the  oonyioiion  that  that  judg- 
Mst  eoDstitated  an  estoppel,  the  court  below  charged  the 
jmjthat  "the  judgment  read  in  evidence  in  this  case  by 
flw  {diintiff  18  li  bar  t6  any  right  which  the  defendant 
r       ni^oar  did  hate,  or  might  have  proven  at  the  time  of  the 
tiial  (m  which  said  jndgment  was  rendered;  therefore  you 
am  uwtrietad  to  disregard  all  testimony  of  title  or  right  of 
ponesnon  to  the  premises  in  dispute  which  existed  prior 
iotliat  ttDWu**    The  giving  of  this  instruction  by  the  court 
belov  hnngs  up  the  question  whether  the  verdict  and  jndg- 
■flst  in  the  first  action  ^between  these  parties  were  admis- 
able  in  evidence  as  an  estoppel  on  the  trial  of  the  second. 
Tke  general  rule  of  law  is,  that  a  jndgment  of  a  court  of 
antpetent  jurisdiction  directly  upon  a  certain  point,  is  as 
ft  ides  a  bar,  or  to  evidenae  conclusive  between  the  same 
jmUm  or  priviea  upon  the  sana  matter  in  any  other  action. 
hi  die  Duchess  of  Kingston's  case  (20  Howell  St.  Tr.) 
dad  Jtistiee  Da  Gray  lays  down  the  rule  upon  this  subject, 
•ifollowsr  ''S^tm'tha  variety  of  cases  relating  to  judg- 
Bonis  being  given  in  evidence  in  civil  suits,  these  two 
deduetions  seem  to  follow  as  generally  true :  First.  That  the 
jodgmeiit  of  a  court  of  concurrent  jurisdiction  directly  upon 
A»  poittt,  is  as  a  plea  a  bar,  or  as  evidence  conclusive  be- 
^VMU  the  satne  parties  upon  the  same  matter  directly  in 
V^itkm  in  another  court;    Secondly.  That  a  judgment  of  a 
^^oort  of  exclusive  jurisdiction  directiy  upon  the  point  is,  in 
^issoner,  ooadttsiTe  upon -the  same  matter  between  the 
mt  parties  coming .  incidentally  in  question  in  another 
<)oiirt  tor  a  difierenfr  purpose.    But  neither  the  judgment  of 
ftooQeiirrent  nor  exclusive  jurisdiction  .is  evidence  of  any 
B>^  which  comes  oollaierally  in  question,  though  within 
''^  jiici8dicticm,iior  of  any  matter  incidentally  cognizable, 
^  of  any  mattsr  to  be  inferred  by  argument  from  the  judg- 
aest" 

*Tb  make  the  former  judgment  between  the  same    [^24] 
Warn  admissible  in  evidence  in  another  action 
P^itdiiig  between  them,  it  must  appear  that  the  fact  consti* 
^^'^'Out'lBiatOppA,  and  which  is  sought  to  be  proved  by 


20  Sherman  v.  Dilley.  [Sop.  Ct 

Opinion  of  the  Court — Lewis,  J. 

the  record,  was  actually  passed  npon  by  the  jury  in  finding 
their  verdict  in  the  former  suit.  It  is,  perhaps,  not  neces- 
sary that  it  should  have  been  directly  and  specifically  put 
in  issue  by  the  pleadings;  but  it  is  sufficient  if  it  is  shown 
that  the  question  which  was  tried  in  the  former  action  be- 
tween the  same  parties  is  again  to  be  tried  and  settled  in 
the  suit  in  which  the  former  judgment  is  offered  in  evidence. 
But  when  the  fact  is  not  directly  put  in  issue  by  the  plead- 
ings, and  it  was  not  a  fact  necessary  to  be  passed  upon  be- 
fore judgment  could  be  rendered,  then  parol  evidence  is 
admissible  to  show  that  the  same  fact  was  submitted  to,  and 
passed  upon  by  the  jury  in  the  former  action.  If  this  be 
not  done,  the  judgment  would,  as  evidence,  be  conclusive 
of  nothing  but  the  material  facts  directly  put  in  issue  by 
the  pleadings,  or  such  as  it  was  necessary  to  pass  upon  in 
finding  the  verdict,  or  rendering  the  judgment.  The  judg- 
ment introduced  in  evidence  in  this  case,  was  rendered  upon 
pleadings  in  which  each  party  avers  that  he  is  the  owner, 
and  entitled  to  the  possession  of  the  real  estate  in  the  con- 
troversy. Though  the  right  of  possession  was  the  ultimate 
question  to  be  determined  by  the  court  in  that  case,  that 
right  seems  only  to  have  been  claimed  as  resulting  from  the 
ownership  of  the  premises.  The  plaintiff  alleges  that  he  is 
the  owner  and  entitled  to  the  possession  of  the  premises, 
whilst  the  defendant  denies  such  ownership,  and  claims 
ownership  and  right  of  possession  in  himself.  If  that  be 
the  state  of  the  case,  the  right  of  possession  could  only  be 
determined  by  passing  upon  the  title,  and  if  that  was  found 
to  be  in  Sherman,  it  would  be  a  violation  of  the  rule  above 
laid  down  to  allow  Dilley  to  set  up  the  same  claim  in  a  sub- 
sequent action  against  Sherman,  which  he  had  relied  on 
before,  and  which  had  been  declared  insufficient  to  entitle 
him  to  recover;  unless  he  shows  that  the  title,  upon  which 
he  relies  in  the  second  action,  was  unavailable  in  the  first 
by  reason  of  some  existing  lease  or  license,  which,  at  that 
time,  defeated  the  right  of  possession.  Such  fact  could  un- 
doubtedly be  shown  by  parol  proof,  and  in  that  way,  the 
title  which  had  been  relied  on  in  the  first  action, 
[*25]      might  become  available  in  the  '^second;  for,  not-r 
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ii(|i||ipli(ll|lg ,  ihi^  wma  title  may  b«i  relied  on  in  the 
i8W||Jjwti|Wi.  iflupli  wm  employed  in  the  first,  the  recovery 
ft% IWWd  Mlpuwi  BUtj  he  sought  upon  a  right  of  poases- 
■n^ivliii^  llU'W^nwd  npon  that  tiile  since  the  first  action. 
Q^il^rw;  ivjblim.. the  pleadings  pot  the  title  or  ownership  in 
JMSMf  ip^ /ecie,  the  yerdiot  and  jndgpEient  would  cousti- 
iitij)^r«9|pppolf  ilpihe  assertion  of  any  title  which  existed 
nttif  pfrty  at.  the  tisie  of  the  £onaar  action. 

AtoopfDOii  lawt  when  the  action.  o£  ejectment  was  based 
apoi^,  a  fiefimt  IM^d  the  peaptiea  were,  fictitious,  the  record 
eoiUjvpttifae^lieed  by  way  of  estoppeL  .  The  reason  for  that 
nfeJvi  clearly  stated  by  Mr.  Justice  Miller,  in  the  case  of 
%T.  C%ifaf|Ma  (2  WalL  40.)  He  says:  " One  reason  why 
ii»Y«^iot,caADOtt'be  loadeoonolnsiTe  in  these  cases,  is  ob- 
y^oaiBj,  dw.  io  the.  fiotitioiia  charaotsr  of  the  action.  If  a 
qnsKfMijs  tii^  and  detsnniaed  between  John  Doe,  plaint^ 
ii(:lliii,At  ]Br,wh9  cofvieaie  wd  is  sabatitnted  defeudant  in 
pli09  of  Biohaid  Boe^  the:  oaaoal  ejector,  it  is  plain  that 
A.R,  (^^umot.  plead  itiieiTerdiot-and  jodgment  in  bar  of  an- 
otbersnit  brought  by  John  Pen  againatBichard  Fen,  though 
^  demise  may  be  laid  from  the  same  lessor;  for  there  is 
nopriTifty  betwen  John  Doe  and  John  Den.  Hence,  tech- 
lUQdlj^  an  estoppel  eonld  not  be  successfully  pleaded  so 
lopgas  a  new  fiotitiona  plaintiff  conld  be  used." 

This  reason,  however,  no  longer  exists.  Under  our  prac- 
tice the  real  parties  in  interest  are  made  plaintiffs  and  de- 
fendaqts;  andf  as  is  nsoal  under  the  new  forms,  the  real 
HViMvabip  or.  title  is  pat  in  issue,  there  is,  perhaps,  no  rea- 
B<>tt  vhj  a  jndgmenfe  upon  such  pleadings  should  not  oper- 
^bj  way  of  estoppel.  If  the  plaintiff  pleads  ownership 
^  tills  in  fee  in.  himself,  and.  issue  is  taken  upon  iliut  ques- 
tion, and  fonnd  against  him^  we  can  see  no  reason  why  the 
^^^  should  not  operate  as  an  estoppel  to  any  title  exist- 
ing lathe  same  party  at  the  time' of  the  first  trial.  Our  ac- 
tios  for  the  recovery  of  the  possession  of  real  property  is 
moiieiiiglQgoas  to  the  proceeding  by  writ  of  entry,  or  assize, 
st  eonunoi^  law,  than  to  the  old  action  of  ejectment.  Those 
Wtt,jpeiJQ^  loerely  possessory,  serving  only  to  regain  the 
B^iMipliaiV  .VfcV  determined  nothing  with  respect  to  the 
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right  of  propertj.  Under  the  wiit  of  eutiy  the  title  of  the 
teDaiit  or  possessor  was  disproved  by  showiDg  the 
[*26]]  *iinlawf al  means  by  which  he  entered  or  continued 
in  possession.  The  defendant  wats  allowed  to  deny 
or  justify  his  entry  by  showing  title  in  himself,  or  tiiose 
under  whom  he  makes  claim ;  whereupon,  the  possession  of 
the  land  was  awarded  to  him  who  conduced  the  clearest 
right  to  possess  it.  ''As  a  writ  of  entry,'*  says  Mr.  Justice 
Blacksione,  "is  a  real  action  which  disproves  the  title  of 
the  tenant  by  showing  the  unlawful  commencement  of  his 
possession,  so  an  assize  is  a  real  action  which  proves  the 
title  of  the  demandant  merely  by  showing  his  or  his  ances- 
tor's possession;  and  these  two  remedies  are,  in  all  other 
respects,  so  totally  alike,  that  a  jndgm^t  or  recovery  in 
one  is  a  bar  against  the  other;  so  that  when  once  a  man's 
possession  is  established  by  either  of  these  possessoiy  ac- 
tions, it  can  never  be  disturbed  by  the  same  antagonists  in 
any  other  of  them."    (5  Ch.  Black.  184.) 

True,  the  unsuccessfnl  party  in  either  of  these  actions, 
could  again  appeal  to  the  courts  to  have  the  rights  of  prop- 
erty established  by  means  of  the  writ  of  right,  whereby  the 
right  of  property  alone  was  determined.  But  where  these 
various  forms  of  real  actions  are  recognized,  a  material  dis- 
tinction is  maintained  between  the  writ  of  entiy  and  assize, 
whereby  the  right  of  possession  alone  is  determined,  and 
the  ^Tit  of  right  which  determines  the  right  of  property. 
It  was  held  by  the  courts  that  the  subject  matter  of  the  ac- 
tion by  writ  of  entry  and  assize  was  different  from  that  in- 
volved in  the  writ  of  right.  Under  our  practice,  however, 
all  these  different  forms  of  real  actions  are  merged  into  the 
one  action  which  we  call  ejectment:  in  which  both  the  right 
of  possession  and  the  right  of  property  are  tried.  There- 
fore, the  same  reason  which  made  a  judgment  in  a  writ  of 
entry  or  assize  operate  as  a  bar  to  a  subsequent  action  of 
the  same  character  between  the  same  parties,  would  un- 
doubtedly make  a  judgment  in  our  action  of  ejectment 
operate  in  the  same  way.  Hence,  we  conclude  that  a  judg- 
ment in  ejectment,  where  issue  is  taken  upon  the  title  or 
ownership,  will  operate  by  way  of  estoppel  in  a  subsequent 
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action  between  the  same  parties,  inirolviDg  the  same  subject- 
matter;  sack  estoppel  being  confined  to  the  rights  and  rela- 
tions of  the  parties  as  they  existed  at  the  time  of  ren- 
dition of  the  judgment;  and  not  to  affect  subsequently 
aoqoired  rights  or  titles.  {Caption  y.  Schmidt,  26  Cal. 
597.) 

*The  second  assignment  of  error  is,  that  the  court  [*27] 
bdW  erred  in  refusing  to  give  instructious  six, 
BeTen,  eight  and  nine,  asked  by  the  defendant.  Though 
these  instructions  correctly  announce  the  law,  they  were 
properly  refused,  for  the  reason  that  they  are  ull  based  upon 
evidence  which  was  ruled  out  by  the  court's  instruction 
above  referred  to. 

The  third  error  complained  of  is,  that  the  court  erred  in 
giving  instructions  five,  six  and  seven  asked  by  the  plaintiff. 
Of  tliig  complaint  it  is  only  necessiiry  to  say  that  the  record 
does  not  show  that  those  instructions  were  given  by  the 
conrt;  and  furthermore,  we  are  satisfied  from  the  record 
that  they  do  not  belong  in  this  case,  but  to  the  case  of  Dil- 
fcy  V.  Sherman,  and  we^e  inadvertently  copied  into  this  rec- 
ord by  the  clerk.  It  is,  therefore,  unnecessary  to  determine 
whether  the  law  is  correctly  announced  in  them  or  not. 
Had  counsel  shown  to  the  court  below  that  the  case  of  Dil- 
i^y  V.  Slierman  was  on  appeal  at  the  time  this  case  was 
tried,  and  objected  to  the  introduction  of  the  record  in  that 
case  upon  that  ground,  it  would  doubtless  not  have  been 
admitted;  for  a  verdict  and  judgment  cannot  be  pleaded  in 
l^r,  nor  do  they  operate  by  way  of  estoppel  whilst  the  case 
i^i  which  they  are  rendered  is  pending  on  appeal.  That  fact 
^^uot,  however,  called  to  the  attention  of  the  court  below, 
Aiid  cftDuot  be  made  here  for  the  first  time. 

The  judgment  of  the  court  below  must  be  affirmed. 

BfioaxAKi  J.  9  did  not  participate  in  this  decision. 
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* 

JOHN  A.  MoGURDT,  Respondent,  v.  THE  ALPHA  G. 
&  S.  MINING  COMPANY,  Appellant. 

[3  Nevada,  27.] 

^  Deed — How  Gonbtbued. — Parties  nsually  dencribe  what  is  intended  to  be 
granted  in  the  granting  clause  of  the  deed.    And  eoarts  shoold  not 
interpret  deeds  so  as  to  carry  more  than  is  mentioned  in  that  dause, 
unless  the  intent  to  carry  more  is  clearly  shown  in  other  portions  of  the 
deed. 
Idem. — ^An  explanatory  or  habendum  clause  in  a  deed  should  not  be  so  inter- 
preted as  to  be  repugnant  to  the  granting  clause,  especially  when  there 
is  not  necessarily  any  such  conflict. 
[*28]  *Idem. — A  deed  may  be  interpreted  by  the  aid  of  surrounding  cir- 
cumstances, which  are  known  to,  and  understood  by,  the  con- 
tracting parties. 
Idem — Must  bb  Constbued  bt  the  Coubt. — ^Where  there  is  no  dispute  aa 
to  the  facts,  it  is  for  the  court,  not  the  jury,  to  interpret  written  con- 
•    tracts. 

Appeal  from  the  District  Gonrt  of  the  First  Judicial 
District,  Hon.  G.  Bubbank  presiding. 
The  facts  are  fully  stated  in  the  opinion. 

C.  J.  HUlyer,  for  Appellant : 

Parol  evidence  is  not  admissible  to  contradict  the  terms 
of  a  written  instrument,  but  it  is  always  admissible  to  show 
the  circumstances  surrounding  the  parties,  and  if  there  be 
any  ambiguity  in  the  language  of  the  writing  it  may  be  ex- 
plained by  parol.  The  declarations  of  Goppers  and  Mc- 
Gurdy  were'  competent,  and  indeed,  the  best  eyidence. 
{Leland  v.  Stone,  10  Mass.  458;  Beed  v.  Pro.  of  Locks,  17 
Gurtis  11.  586;  1  Greenl.  Ev.,  sec.  203;  1  Phil.  Ev.  546;  1 
Met.  380;  13  Pick.  261.)  The  admissions  of  a  party  are 
always  admissible  to  prove  any  fact  which  may  be  estab- 
lished by  pj^rol  evidence.  (1  Greenl.  Ev.,  sec.  171.)  The 
court  erred  in  rejecting  evidence  to  the  effect  that  plaintiff, 
whilst  prosecuting  his  work,  disclaimed  ownership  in  the 
Gold  Hill  Ledge.  {Stanley  v.  Oreen,  12  Gal.  162;  ScoviU  v. 
ChiffUh,  2  Ker.  509;  Earl  v.  Picken,  5  Gar.  &  Payne,  542.) 

L.  E.  Bvikdy,  for  Respondent: 

Substantial  justice  having  been  done,  this  court  should 

(1)  lONeT.268.  ~ 


i|r.I8V.]    MoOuBK^.  Alfhi  MmxvG  Co.  25 


Opinimttf  tbs  Coort— B«ttttj,  G.  J. 


r  MtniMiHiAlMijtHlgmeiiL  (j&igfMir.Johvgcm,  17  Gal.  107; 
j  JMt.  JlBOauw,  9ftCaL  4K;Jktani.  James,  17  Barb.  289; 
IRmmt.  CSM^y,  4  CaL  70.) 

%  <he  Ooor^  BiAacrr,  0.  J. :  [»29] 

I 

Ui  WM  an  aotion  brought  to  reooYor  127  feet  undivided 

I        mtanit  in  certain  mining  ground  in  Gold  Hill.    The  cir- 

ooMfauieea  on  which  the  daim  is  founded,  and  which  are 

Monmjf  to  be  known  to  determine  the  rights  of  the  par- 

tieitiiBaBfoUowa: 

•       ■  '  - 

*Qb  the'niath  day  of  July,  1859,  certain  parties  [«30] 
Bade  the  following  location  of  a  mining  claim  at  Gold 
Hm:. 

I  Tbt  woi  the  nnderaignedi  daim  four  claims  of  1200  feet, 
uudodiog  quarts  and  surface,  commencing  at  the  Bevereud 
Bennett  daim  and  running  north.  This  claim  lies  to  the 
ngktof  Gold  Hill,  U.T.    February  27, 1859. 

L.  S.  Bowers,  F.  D.  Casteel, 
Jos.  Plaxo,  W.  EInight. 
BeeoidedJulyQ,  1859. 

I-  A«  HonSBWOBTH* 

Sobfiequenily,  three  of  the  original  locators,  together 
^^  Jofleph  Webb,  who  had  become  associated  with  them, 
^^'^^  into  the  following  contract : 

IBTIGIiE  OF  AGBEEICENT. 

*^^h  Webb,  Joseph  Plato,  F.  D.  Casteel,  and  L.  S. 

^^''^rs,  with  J.  H.  Mills  and  P.  W.  Coppers.     Date,  De- 

^^•l^t^r  16, 1859.    Consideration,  250  feet  of  ground. 

_^He  parties  of  the  second  part  agree  to  run  a  tunnel  in  a 

^^in  mining  daim  situated  above  Gold  Hill,  and  joins  on 

^^^'^^  A^o/s  claim,  belonging  to  the  parties  of  the  first 

^^^'^^    We  of  the  second  parties  agree  to  run  a  tunnel  till 

^^  strike  the  ledge.    For  so  doing,  we  of  the  first  part  do 

®^>€y  and  relinquish  all  our  right  of  two  hundred  and  fifty 

^^^  of  gnmnd  in  the  above  mining  claims.    When  the  par- 

^  of  the  second  psrt  have  completed  the  tunnel  to  the 
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ledge,  thea  tbe  taniiel  shall  become  the  property  of  both 
parties  of  the  first  and  secoud  part. 
As  witness  our  hands  this  day. 

John  H.  Mills,  P:  W.  Coppebs, 

Parties  of  the  second  part. 

Joseph  Webb,  L.  S.  Bowers,  F.  D,  Castkbl,  J.  Plato, 

*  Parties  of  the  first  part. 

Attest:  E.  C.  Morse. 

Recorded  March  25,  1860.     Book  B,  p.  175.     G.  H.  R. 

[*31]  *Under  this  contract  Mills  &  Coppers  ran  a  tunnel  for 
some  300  feet,  and  claimed  that  thej  had  struck  the 
ledge.  At  least,  Mills,  one  of  the  joint  contractors,  claimed 
that  they  had.  Coppers  denies  that  he  made  any  such 
claim.  Bat,  be  that  as  it  may,  the  company,  after  some 
hesitation,  and  indeed,  strenuous  objection  by  some  of  its 
members  to  the  claim  asserted,  accepted  the  contract  as  fin- 
ished, and  allowed  the  250  feet  to  Coppers  &  Mills.  Cop- 
pers did  not  hesitate  to  accept  his  125  feet,  although  he 
says  he  did  not  claim  the  contract  was  finished. 

After  accepting  the  contract  of  Coppers  &  Mills  as  fin- 
ished, and  after  allowing  them  their  250  feet,  the  price  of 
the  contract,  the  company,  at  its  own  expense,  extended  tbe 
tunnel  100  feet  west,  making  the  whole  tunnel  400  feet  in 
length. 

About  this  time  it  began  to  be  supposed  that  back  of  the 
ledge  located  by  Bowers  and  others  in  July,  1859,  and  be- 
tween that  and  some  croppings  called  Butler's  Peak  crop- 
pings,  which  lay  up  the  hill  considerably  to  the  west,  there 
might  be  another  or  other  blind  ledges.  In  order  to  secure 
these  supposed  ledges,  the  following  locations  were  made 
in  J  une  and  August  of  the  year  1860: 

Central  Company — Notice. — We,  the  undersigned,  mem- 
bers of  Gold  Hill  Tunnel  Company,  have  this  day  located 
six  claims  of  two  hundred  feet  each  on  this  supposed  blind 
ledge,  lying  between  the  Qold  Hill  ledge  and  the  back  ledge 
croppings,  known  as  Butler's  Peak  croppings,  and  we  do 
each  and  all  of  ns  claim  and  hold  the  same  pToportion  in 
this  ledge  that  we  own  and  are  in  possession  of  in  Gold 
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Hill  Tannel  Company,  commencing  at  this  stake  and  ruu- 
ning  north,  or  northerly,  twelve  hundred  feet. 

S.  BowEBs,  Jos.  Plato,  P.  W.  Coppers,  F.  D.  Casteel, 
Jos.  Webb,  J.  H.  Mills  &  Co. 

Gold  Hill,  June  22,  1860. 

Becorded  June  23,  1860. 

Chas.  E.  Olney,  Recorder,  per  Aldricli. 

*"Toall  that  it  may  concern;  That  the  Gold  Hill  [*32] 
Tnnnel  Company  claim  twelve  hundred  feet  of  each 
and  all  ledges  in  this  hill,  from  the  mouth  of  Gold  Hill 
Tunnel  to  the  back  ledge,  commenciug  at  Board  &  Co.'s 
claims,  and  run  northerly  twelve  hundred  feet. 

"Gold  Hill,  August  14,  1860." 

On  the  thirtieth  of  April,  1861,  certain  members  of  the 
company  entered  into  a  further  contract  with  Coppers  & 
McCurdy,  the  present  plaintiffs,  to  make  a  still  farther  ex- 
ploration of  their  claims.     This  contract  was  embodied  in 
^l^e  deeds  of  the  members  of  the  mining  company,  oach 
Diember  making  a  deed  for  his  proportionate  interest  of  the 
claim,  which  was  to  pass  upon  the  completion  of  the  eon- 
tract  by  Coppers  and  McCurdy.     We  copy  from  one  of  the 
"ceds  (they  were  all  alike  in  form)  the  material  part,  upon 
^^^  proper  interpretation  of  which  this  whole  case  depends : 
'*An  undivided  twenty-five  (25)  feet  of  the  interest  of  the 
^'J  party  of  the  first  part  in  and  to  the  mining  ground  of 
"®  *  Central  Company,'  located  on  the  twenty-second  day 
June,  1860,  a  full  description  whereof  will  be  found  in 
Oo\f  -p,  page  three  (3),  of  the  mining  records  of  Gold  Hill 
.  ^^trict.     The  interest  herein  intended  to  be  conveyed  to 
'^^lude  also,  and  carry  along  with  it,  an  interest  of  equal 
^^^nt  in  all  the  ledges  and  lodes  in  which  said  party  of  the 
*^t  part  is  owner,  and  which  will  be  reached  and  pros- 
'*^^ted  by  said  parties  of  the  second  part,  in  their  continua- 
^^^n  of  tbe  tunnel  of  *The  Gold  Hill  Tunneling  Company;^ 
*^W  continuation  commencing  at  a  point  four  hundred  (400) 
^^t  in  and  tiom  the  mouth  of  said  tunnel." 
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At  the  time  this  and  other  similar  deeds  were  made,  the 
tunnel  extended  already  400  feet  into  the  hillside,  runniiig 
west  towards  the  Batter's  Peak  croppings.  This  tunnel 
imns  for  the  first  four  hundred  feet  through  various  kinds 
of  matter,  some  of  which  seem  to  be  admitted  by  all  in- 
telligent witnesses  to  be  vein  mcUler,  But  the  opinion  of 
most  of  the  witnesses  who  claim  to  be  experts  is,  that  what- 
ever of  vein  matter  was  passed  through  in  this  four  hun- 
dred feet  of  the  tunnel  was  mere  tumble  rock^  as  they  term 
it;  that  is,  that  it  was  merely  part  of  the  T€|in  matter  which 
had  fallen  from  the  vein  and  rolled  down  the  hill.  That 
the  true  vein  confined  between  the  regular  wall  rocks 
[^33]  was  not  found  or  explored  until  it  was  struck  '^in  the 
tunnel  by  Coppers  &  McCurdy,  at  a  distance  *of  four 
hundred  and  twentv  feet  from  its  mouth. 

These  are  all  admitted  facts,  with  this  exception:  that 
the  defendants  claim  that  the  true  vein  within  its  walls  was 
struck  within  the  first  four  hundred  feet  of  the  tunnel ;  and 
that  what  the  plaintiff  calls  the  east  wall  of  the  ledge,  say 
four  hundred  and  twenty  feet  from  the  mouth  of  the  tunnel, 
is  nothing  more  than  a  seam  or  crack  in  the  ledge. 

It  is  also  an  admitted  fact  that  there  is  but  one  ledge 
there — at  least,  but  one  has  ever  been  discovered  or  pros- 
pected. 

With  these  admitted  facts,  the  question  to  be  determined 
is,  what  ground,  if  any,  passed  by  the  deeds  of  the  thirtieth 
of  April,  1861?  The  granting  words  of  said  deed  are  as 
follows: 

*'Do  grant,  bargain,  sell,  and  convey  unto  parties  of  the 

second  part  (McCurdy  &  Coppers)  an  undivided feet 

of  the  interest  of  the  said  party  of  the  first  pai-t  in  and  to 
the  mining  grounds  of  the  Central  Company,  located  on 
the  twenty-second  day  of  June,  1860,  a  full  description 
whereof  will  be  found  in  Book  F,  page  three,  of  the  Mining 
Kecords  of  Gold  Hill  district." 

Here,  there  is  a  distinct  reference  to  the  location  made 
on  the  twenty-second  of  June,  1860.  That  location  is  of 
1200  feet  ''on  this  supposed  blind  ledge,  lying  between  the 
Gold  Hill  ledge  and  the  Back  Hill  ledge  oroppings^  known 
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as  Batler's  Peak  oroppings."  The  granting  words  of  the 
deed,  then,  taken  in  connection  with  another  written  paper 
tovhich  they  refer,  clearly  confine  the  grant  to  a  ledge  or 
ledges  lying  between  the  Gold  Hill  ledge  and  the  Butler's 
Peak  ledge,  and  by  the  most  positive  implication  exclude 
the  Oold  Hill  ledge.  Bat  this  graiitivg  clause  is  followed 
by  an  «ep2a)ia/or7/  clause,  which  is  in  these  words: 

"The  interest  herein  intended  to  be  conveyed  to  include 
also  and  carry  along  with  it  an  interest  of  equal  extent  in 
flUthe  ledges  and  lodes  in  which  said  party  of  the  first  part 
ia  owner,  and  which  will  be  reached  and  prospected  by  said 
parties  of  the  second  jmrt  in  their  continuation  of  the  tunnel 
of  the  *Gold  Hill  Tanneling  Company,'  said  continuation 
<x)mmencing  at  a  point  four  hundred  (400)  feet  in  from  the 
month  of  the  tunnel." 

Now,  this  explanatory  clause  is  entitled  to  all  due 
weight,  and  *under  the  liberal  rules  adopted  by  the  [*34] 
more  modern  decisions  in  the  interpretation  and  en- 
forcement of  deeds,  it  might,  perhaps,  even  have  the  cfToct 
of  passing  title  to  that  which  by  no  possibility  could  be 
^derstood  as  having  been  included  within  the  granting 
clause  of  the  deed.     But,  before  giving  such  effect  to  mere 
oxplanatory  words,  it  should  appear  from  the  instrument, 
'^^yond  all  reasonable  doubt,  that  it  was  the  intent  of  the 
parties  using  the  words  to  give  them  such  effect.     Parties 
dually  describe  in  the  granting  clause  of  a  deed  all  that 
they  intend  to  convey.     And  no  court  should  hold  that  a 
P^r'ty  by  his  deed  has  conveyed  more  than  is  described  or 
referred  to  in  the  granting  clause,  unless  forced  to  that  con- 
cluiiion  by  language  in  other  portions  of  the  deed  which 
clearly  and  beyond  all  reasonable  doubt  shows  an  intent  on 
*he  part  of  tiie  grantor  to  part  with  more  property  than  was 
^^scribed  in  the  granting  clause.     This  explanatory  clause, 
*^^hotigh  not  strictly  the  luibendum  of  the  deed,  is  somewhat 
**^ilar  to  the  habendum,  and  it  appears  to  us  should  bo 
^^trued  in  the  same  way. 

I^  the  text  of  Bac.  Abr.,  vol.  4,  page  529,  title  Grant, 
^^  find  this  language:  "That  the  liabendum  cunnot  pass 
^^yUiiog  that  is  not  expressly  mentioned  or  contained  by 
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implication  iu  the  premises  of  the  deed,  because  the  prem- 
ises being  part  of  the  deed  bj  which  the  thing  is  granted, 
and  consequently  that  make  the  gift,  it  follows  that  the 
habendum,  which  onlj  limits  the  certainty  and  extent  of  the 
estate  in  the  thing  given,  cannot  increase  or  multiply  the 

gift." 

And  iu  the  American  note  to  this  part  of  the  text  we  find 
these  expressions:  ''It  is  clear  by  the  current  of  all  the  au- 
thorities, that  an  habendum  may  enlarge,  expound  or  qualify, 
and  vary  the  estate  granted  in  the  premises,  *  ♦  *  but  it 
must  not  contradict  or  be  repugnant  to  such  estate.'* 

Now,  as  the  estate  granted  in  the  premises  of  this  deed 
was  betiaeen  the  Gold  Hill  ledge  and  another  ledge,  to  make 
the  explanatory  clause  inclnde  the  Gold  Hill  ledge  would 
be  to  make  it  include  that  which  the  premises  by  necessary 
implication  exdiuJed.  Thus  an  absolute  repugnancy  is 
brought  about  between  the  granting  and  explanatory  clause 
of  the  deed. 

But  necessarily  there  is  no  such  conflict.  If  we 
[*35]  interpret  the  *language  used  in  the  granting  part  of 
the  deed  and  the  explanatory  clause,  aided  by  the 
light  of  the  surrounding  circumstances  which  were  known 
to  the  contracting  parties,  all  difficulty  seems  to  vanish. 
The  location  of  the  twenty-second  of  June,  1860,  was  of  a 
blind  or  unseen  ledge,  supposed  to  be  central  between  two 
other  ledges,  the  existence  of  which  was  known  and  ascer- 
tained, or  at  least  supposed  to  be  known  and  ascertained. 
Bat  iu  Augast,  i860,  wliich  was  before  this  deed  was  made, 
another  location  was  made  upon  the  theory  or  supposition 
that  there  might  be  a  number  of  blind  ledges  between  the 
two  known  ledges.  Now,  if  there  were  a  number  of  such 
ledges,  the  question  might  arise  which  one  was  the  tnie 
central  ledge.  They  might  all  be  between  the  two  ledges, 
and  yet  no  one  in  a  position  exactly  central  or  equidistant 
from  the  two  known  ledges.  Hence,  it  was  eminently 
proper  to  explain  that  all  lodes  discovered  by  the  con- 
tractors between  the  two  known  lodes  should  be  held  as 
central  lodes,  and  should  pass  under  the  general  expression, 
''mining  grounds  of  the  Oentral  Co."    But  it  will  be  con- 
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tended  tliat  the  words  "ledges  and  lodes  *  *  *  which  will 
be  worked  and  prospected  bj  said  parties  of  the  second 
part"  ore  general  and  comprehensive  words,  and  must  in- 
clade  all  ledges  which  ai-e  reached  and  found  west  of  a 
point  400  feci  west  of  the  mouth  of  the  tunnel.  It  is  true, 
sncb  is  the  natural  import  of  those  words,  and  the  meaning 
which  would  have  to  be  attached  to  them  if  their  operation 
was  not  restricted  by  other  language  in  the  instrument,  and 
their  import  explained  by  surrounding  circumstances.  In 
the  first  place,  the  granting  clause  and  this  clause  being  in 
conflict,  the  granting  clause  must  prevail,  imless  it  is  ap- 
parent such  an  interpretation  would  defeat  the  intention  of 
the  parties.  If  we  look  to  the  circumstances  surrounding 
the  parties  when  the  contract  was  made,  it  would  ai)pear  to 
M  altogether  probable  that  they  never  intended  to  grant 
any  part  of  the  Gold  Hill  ledge  proper.  The  grant  was  for 
aUi/it/ledge  or  ledges  not  yet  discovered,  and  the  existence 
of  which  was  problematical.  The  existence  of  a  Gold  Hill 
1^6  seems  to  have  been  admitted  by  all  parties.  That 
there  was  such  a  ledge,  no  one  seemed  to  doubt.  It  is  us- 
i^QQied  to  exist  in  the  location  made  in  Juno,  ISCO,  and  the 
company  had  allowed  Coppers  &  Mills  250  feet  for  strikiug 
and  prospecting  it. 

*The  deed  to  Coppers  &  McCurdy  seems  to  have  [*3G] 
^Q  made  upon  the  supposition  that  the  Gold  Hill 
^®Jge  had  been  discovered.     Upon   this  hypothesis,   and 
^pon  no  other,  can  wo  reconcile  the  different  clauses  of  the 
deed. 

Now,  if  the  parties  did  suppose  the  Gold  Hill  ledge 

P^'^per  had  been  reached  and  prospected  before  this  deed 

^^  made,  the  grantor  did  not  intend  to  convey  any  part  of 

84Xi\  ledge.     As  the  granting  words  do  not  include  such 

^^Uge,  and  as  the  probabilities  are  at  least  equal  that  the 

6*^^tor,  in  using  the  explanatory  words,  had  no  idea  of  in- 

^*^dhig  any  interest  in  the  front  ledge,  whether  the  same 

*^^  or  had  not  been  discovered,  we  feel  bound  to  confine 

^Q  grant  to  what  is  included  within  the  natural  signification 

^(  the  granting  words. 

The  court,  and  not  the  jury,  must  interpret  written  con- 
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tracts.  It  is  true,  that  when  it  is  necessary  to  ascertain  the 
existence  or  non-existence  of  facts  to  be  proved  by  parol, 
to  enable  the  conrt  to  interpret  a  contract,  and  these  facts 
are  contested,  they  must  be  submitted  to  a  jury.  (See  Par- 
sons Con.,  vol.  2,  p.  1,  et  seq.,  and  notes.)  But  in  this 
case  there  was  really  no  dispute  as  to  the  main  facts  of  the 
case,  and  admitting  all  the  disputed  facts  to  have  been  as 
plaintifF  claims,  still  the  proper  interpretation  of  the  instru- 
ment would  defeat  the  action. 

The  court  below  should  have  granted  the  nonsuit  asked 
for  by  defendants.  It  is  tnie,  the  statement^of  the  grounds*' 
upon  which  a  nonsuit  was  asked  for  are  not  in  such  form  as 
would  seem  most  appropriate;  but  there  was  an  utter  failure 
to  show  defendants  in  possession  of  the  ground  mentioned 
in  the  deeds  on  which  plaintiff  founded  his  right. 

The  judgment  must  be  reversed.  Ordered  that  the  judg- 
ment be  reversed,  and  a  new  trial  granted. 


UPON  KEHEAMNa. 

DxxD— Intebest  to  bb  GoNVETicD.— The  phrase:  "The  interest  herein  in- 
tended to  be  conveyed/*  commented  upon  and  explained. 

^  Idem— Meanino  of  Wobd  "aubo." — The  word  also  implies  something  in 
addition  to  what  has  gone  before. 

By  the  Court,  Beatty,  C.  J. : 

A  rehearing  was  granted  in  this  case,  mainly  because  the 
point  on  which  it  was  decided  was  not  discussed  in  the 
original  argument  of  the  case,  and  only  slightly  alluded  to 

in  appellants*  brief. 
[^37]      ^On  the  argument,  counsel  for  respondent  made 

but  two  points  in  opposition  to  the  views  of  the  coui't 
as  expressed  in  the  former  opinion.  The  one,  that  the 
clause  which  the  court  calls  an  explanatory  clause  of  the 
deed  is  not  properly  explanatory,  but  is  a  clause  conveying 
something  in  addition  to  what  is  conveyed  by  the  preceding 
sentence.  The  other,  is  that  the  word  also  necessarily  im- 
plies that  something  is  conveyed  in  addition  to  that  described 

(1)  8  Nev.  lOL 
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in  the  preceding  sentence,  whilst  the  court  treats  the  second 
sentence  as  not  convejing  anything  in  addition,  but  merely 
txplaining  what  was  described  in  the  foregoing  sentence. 

The  two  sentences  read  thus:  ''An  undivided  twenty-five 
(25)  feet  of  the  interest  of  said  party  of  the  first  part  in  and 
to  the  mining  ground  of  the  Central  Company,  located  on 
the  twenty-second  day  of  June,  18G0,  a  full  description 
irhereof  will  be  found  in  book  F,  page  three  (3),  of  the 
Mining  Becords  of  Gold  Hill  District. 

"The  interest  herein  intended  to  be  conveyed  to  include  also 
and  carry  along  with  it  an  interest  of  equal  extent  in  all  the 
ledges  and  lodes  in  which  said  party  of  the  first  part  is 
owner,  and  which  will  be  reached  and  prospected  by  suid 
parties  of  the  second  part  in  their  continuation  of  the  tun- 
nel of  the  'Gold  Hill  Tunneling  Company,'  said  continua- 
tion commencing  at  a  point  four  hundred  (400)  feet  in  from 
the  mouth  of  said  tunnel." 

In  the  latter  sentence  we  have  italicised  those  words 
vhich  we  think  clearly  show  that  it  was  intended  as  an  ex- 
planatory sentence.  If  it  had  been  intended  to  make  a  con- 
veyance of  lodes  not  included  within  the  description  of  the 
first  sentence,  but  something  entirely  distinct  therefrom  and 
in  addition  thereto,  surely  the  italicised  words  would  have 
teen  left  out.  Any  one  not  wholly  ignorant  of  the  use  of 
the  English  language,  would  have  seen  that  the  italicised 
^ords,  instead  of  helping  to  express  the  idea  contended  for 
by  re8])ondent,  were  plainly  at  war  with  that  theory.  No 
one  would  have  used  these  words  to  express  the  intention 
of  making  a  conveyance  of  something  entirely  distinct  from 
that  described  in  the  preceding  sentence. 

The  word  (dso  certainly  implies  something  in  addition  to 
^liathas  gone  before,  and  wo  have  given  it  that  significa- 
tion.   The    location    of  June,    18G0,    was   only   of 

'this  supposed  blind  ledge,*'  between  *two  other  [*38] 
^^^ges.  Here  was  only  a  single  ledge  between  oth- 
w  ledges.  The  first  sentence  then,  only  describes  a  sin- 
glo  ledge,  but  the  explanatory  words  declare  in  eflect  that 
this  sliall  mean  also  cdl  blind  ledges  between  the  two  out- 
8^de  ledges  described  in  the  location  of  June,  1860. 
Nit.  Dko.— 3 
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Aigmnent  for  Appellant. 

The  former  jadgment  of  this  court  will  stand  as  the 
jadgment  in  this  case. 

Bbossan,  J.y  did  not  participate  in  the  decisions  in  this 
case. 


WILLIAM  STONECEFER,  Respondent,  v.  THE  TEL- 
LOW  JACKET  SILVER  MINING  CO.,  Appkliant. 

[3  Nkyaoa,  38.] 

CoTKSAST  FOB  TiTLB  TO  Lamd— RioHTs  OF  PuBCHASBB. — The  doctriiie  that 
he  who  buys  land  with  a  fall  knowledge  that  there  is  a  pre-existing  con- 
tract in  regard  to  the  sale  of  the  same,  will  be  held  in  equity  to  carry 
out  that  contract,  has  no  application  to  a  case  where  the  party  seeking 
the  eqnitttble  relief  never  was  entitled  to  a  conveyance  from  the  party 
-with  whom  he  contracted,  and  when  that  party  never  in  fact  had  any 
title  to  convey. 

Idem — Compbomibb  of  Surr. — Where  a  party  who  is  prosecuting  a  suit  for 
the  recovery  of  land  covenants,  in  case  of  recovery  to  convey  a  part  of 
the  land  recovered  to  another,  and  afterwards  compromises  the  suit  so 
as  to  prevent  the  possibility  of  recovery,  he  may  be  liable  to  his  cove- 
nantee in  damages,  but  the  party  in  possession,  who  compromises  the 
suit,  is  not  affected  by  the  previous  existence  of  this  covenant. 

[*39]  1  Idem. — *A  party  in  possession  always  has  a  right  to  bay  his  peace 
from  one  asserting  an  adverse  claim,  and  such  compromises  will 
always  be  upheld  where  there  is  no  fraud  committed. 

BioBT  TO  A  JuBT  Tbiai^ — A  party  being  in  possession,  claiming  title,  con 
not  be  divested  of  that  possession  without  a  trial  at  law  before  a  com- 
mon law  court  and  a  jury. 

Appeal  from  the  District  Coart  of  the  First  Judicial 
District,  the  Hon.  Richard  S.  Mesick  presiding. 
The  facts  are  stated  in  the  opinion. 

HiUyer  &  Whitman,  for  Appellant: 

A  specific  performance  of  a  contract  can  only  be  decreed 
where  such  contract  is  binding  at  law.  (Adam's  Eq.  77.) 
Contract  must  be  mutual  to  have  specific  performance. 
(Benedict  v.  Lynch,  1  John.  Ch.  370;  Gei-man  v.  Machin,  6 
Paige,  288;  JVoodwai'd  v.  Harris,  2  Barb.  439;  Rogers  v. 
Saunders,  4  Maine,  92;  Bouclier  v.  Van  Buskirk,  2  A.  K. 
Marsh.  346;  Adam's  Eq.,  3d  Ed.,  252;  Cooper  v.  FenOr  21 
Cal.  404.) 

(1)  10  Nev.  346. 
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Bundley  dk  Mitchell^  for  Respondent : 

Defendant  being  a  purchaser  with  notice  of  plaintiff's 
contract,  will  be  decreed  to  convey.  (1  Story  Eq.  Jiir.  754; 
sec.  784;  also  sec.  395;  Cliampion  v.  Broion,  ()  John.  Ch. 
402;  Poller  v.  Sanders,  6  Hare,  1;  31  Maine,  89;  3  Leading 
Cases  in  Eq.  91 ;  McMorris  v.  Crawford,  15  Ala.  271 ;  Dlckin- 
w)iT.  Aug,  25  Ala.  424;  IFisioall  v.  JUcGowan,  1  Hoff.  125.) 

A  purchaser  of  real  estate  is  liable  to  all  equities  of  which 
lie  has  actual  or  constructive  notice.  (2  Leading  Cases  in 
Eq.  182;  8  Wheat.  421;  9  Pet.  86;  2  B.  Mon.  1(35;  4  Black. 
583;  IJohn.  Ch.  566;  2  Id.  300;  2  McCord,  149;  5  Barb. 
534;  1  Terg.  29;  1  J.  J.  Marsh.  403.)  Plaintiff  and  de- 
fendant claim  from  a  common  source;  it  is  estopped  from 
disputing  such  source  of  title  or  its  validity.  If  defendant 
claimed  under  a  superior  title  to  the  common  source,  ho 
must  plead  such  title,  and  if  not  pleaded  ho  is  estopped 
from  denying  the  validity  of  the  common  title.  (13  Sm.  & 
M.  103-9;  11  Id.  327;  3  Id.  114.) 

*By  the  Court,  Beattt,  C.  J. :  [*42] 

Tho  appellant,  in  the  month  of  March,  18G5,  filed  his 
complaint,  alleging  substantially  tho  following  facts: 

That  one  Lyman  Jones,  on  the  first  of  May,  1859,  located 
a  certain  mining  claim  two*  hundred  feet  square,  which 
covers  a  part  of  the  claim  now  occupied  and  worked  by  tho 
defendant.  That  on  the  thirtieth  of  September,  1861, 
Jones  deeded  this  claim  to  one  Osborne  by  deed  absolute 
on  its  face,  but  with  an  understanding  or  agreement  that 
Osborne  was  to  prosecute  an  action  at  law,  at  his  own  ex- 
pense, for  tho  recovery  of  the  ground  from  whicli  Jones 
had  been  oiisted,  and  upon  recovery  ho  was  to  reconvoy 
seventy  feet  to  Jones.  That  on  the  same  daj-,  Osborne 
conveyed  to  his  counsel — Smith,  Clayton  &  Lindsey — fifty 
f<ict  of  the  claim  as  counsel  fee  for  prosecuting 
*tiie»iuit.  That  in  March  following  (1862)  suit  was  [^4.3] 
commenced  against  the  Yellow  Jacket  Company  (not 
^'wii  incorporated)  for  the  mining  claim  located  by  Jones. 
Iii  the  spring  of  1863,  whilst  this  suit  was  still  i)ending, 
Jones  made  a  contract  with  the  plaintiff  whereby  he  bound 
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himself  to  deed  ten  feet  of  this  claim  to  plaintiff  in  the  eve 
Osborne  or  Osborne's  administrator  (for  Osborne  hims( 
was  dead)  recovered  from  the  Yellow  Jacket  Company,  ai 
conveyed  to  him,  Jones,  the  seventy  feet  about  which  the 
was  an  agreement  between  Jones  and  Osborne,  when  tl 
deed  was  made  to  Osborne.  Shortly  after  this  agreeme 
was  made,  the  suit  of  Osborne  (or  his  administrate 
against  the  Yellow  Jacket  Company  came  on  for  trial,  ai 
the  plaintiff  took  a  voluntary  nonsuit. 

In  the  course  of  that  year  two  new  suits  were  broug 
against  the  Yellow  Jacket  Company:  one  by  Smith,  Cla 
ton  &  Lindsey  for  their  fifty  feet,  the  other  by  Osborn< 
administrator  for  the  remaining  one  hundred  and  fifty  fei 
In  March,  1864,  both  these  suits  were  disposed  of  in  t 
following  manner: 

On  the  seventh  day  of  March,  Smith,  Clayton  &  Linda 
filed  a  written  consent  that  judgment  for  costs  might 
against  them. 

They  subsequently  conveyed  their  interest  in  the  mini 
claim  to  the  Yellow  Jacket  Company.  The  administral 
of  Osborne  on  the  ninth  of  March  filed  a  like  written  cc 
sent  that  judgment  might  go  against  him  for  costs.  ] 
bad,  however,  previous  to  that  day,  conveyed  all  his  int* 
est  in  the  mining  claim  to  the  Yellow  Jacket  Company. 

The  complaint,  in  speaking  of  this  written  consent  on  i 
part  of  Osborne's  administrator  that  the  judgment  shoi 
be  entered  against  him  for  costs,  says:  ''  That  the  consid 
ation  moving  plaintiff  in  said  cause  for  the  filing  of  such  wi 
ten  consent  as  aforesaid,  and  the  entry  of  such  judgm< 
was  the  purchase  by  defendant,  of  the  said  Lyman  Joi 
of  his  right,  title  and  interest  to  said  mining  claim,  and  1 
purchase  by  said  defendant  from  the  said  W.  B.  Hick< 
administrator  of  the  estate  of  J.  A.  Osborne,  deceased, 
aforesaid,  of  his  right,  title  and  interest  in  and  to  » 
claim.'* 

Subsequent  to  the  dismissal  of  the  suit,  Jones  convej 

all  right,  title  and  interest  in  the  claim  to  the  Y 

[*44]  low  Jacket  Company.     The  *bill  further  charg 

that  when  the  Yellow  Jacket  Company  took  tb 


ir.^.J  SruppuifUf.  Tnunr  Juaxc  Hot.  Co.     37 

^  OfUUmotatAOotair~Bmt^,C.J. 

conveyance  from  Osbome'n  administtstor  and  from  Jones, 
it  had  uotict)  of  tlie  agreement  aboat  tbe  ton  feet  between 
lhi»  jilniutiff  nnd  Jones,  and  alaq  of  the  Jones  and  Osborne 
igreement  mt  to  tbe  seventy  Feet. 

Tho  bill  concludes  with  n  pnyer  -  that  tbe  defendant  be 
compelkd  to  couvey  ten  feet  nndividfldio teres t  in  tbe  min- 
ing grunnd  destiribeil,  for  c(wtB,.eta.  The  defendant  first 
ilemarred,  tiud  on  tbe  demucrer  baing  overroled,  then  an- 
fwervi.  The  case  went  to  tdal,  anda  dooree  was  rendered 
in  WBPldfiKW  with  the  prayer  of  the  complaint. 

^  WiejihoiLid  have  been  dupoaad  of  on  demurrer,  and 
it  ii  thawfow  WtteepMarjr  to  noiUoe  the  answer  or  proof  in 
the^^M,  ,  S^P<KtdeQts  ohtipi  that  thej  were  entitled  to  a 
w^ABgauwt  the  appellants  baoaose  tfaej  took  a  oonvey- 
■OCB  from  Jonto  whtlat  there  was  an  existing  contract,  of 
iriqali  nBpai)D,^e^  had  notioa,  bvtwaen  Jones  and  respond- 
tttl  f^,  thp ,  QOoreyaDoa  of  tliisi  tenieet  of  gronnd.  No 
Itiaoiple  ia  better  settled  than  that  if  A.,  coutruot  to  sell 
ha^tp  Bii.fcoi  I^MWB  ooogwDnating  ihe  sale  oonreys  the 
■attkndio  O.','wbo  has  a  knowledge  of  the  pre-existing 
Nnbws^  C.  is  in  eqaitf  bound  to  falfill  that  coutract. 

£nt  that  principle  is  wholly  inapplicable  to  this  case,  for 
■ilnst  taro  good  reasons:  First.  Jones  never  was  bound  to 
Mtrey  anything  to  plaintiff;  and,  Second.  He  never  sold 
oteoni^ed  anyUiing  to  defendunt 

Joaes'a  contract  to  convey  to  plaintiff  depended  on  two 
cwditioDs::  Firglt.  That  Osborne  should  recover  from  the 
^dknr  Jacket  Company;  Second.  That  having  recovered 
fioffl  tliat  oompsny^  he  should  conv^  seventy  feet  to  Junes. 
Nov,  neither  Osborne  nor  his  admioietrator  ever  did  re- 
MTirlrom  tbe  Xellow  Jacket  Company,  nor  did  they  ever 
^nyserenfy  feet  to  Jones. 

_  Sow,  it  Jones  himself  never  was  bonnd  to  convey,  how  ia 
j'poaiible  that  those  bdding  undor  him  (udmitting  there 
"  Uj  title  held  by  conveyance  from  him)  conld  be  bound 
■*)  tvnsj  by  reason  of  the  derivation  of  title  from  him? 

Strife  rnqr  be 'answered  that  althoagh  the  conditions 
"^  «nae^.vbioh  Jones  was  to  convey,  yet  he 
'"■Nlf.liMluiie  a  pftc^  to  *the  oompromise  of  the    [*4ti] 
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suit  against  the  Yellow  Jacket,  and  thereby  prevented 
the  happening  of  the  oontingemcy  on  which  his  liability 
to  convey  depended.  This  is  all  true,  and  we  may  admit 
that  Jones  thereby  became  liable  to  plaintiflF  in  the  proper 
form  of  action  for  whatever  injury  was  done  to  plain tiflf  by 
that  compromise.  But  in  such  case,  the  plaintiff's  remedy, 
if  any,  was  a  pecuniary  compensation  for  his  loss.  It  was 
not  by  a  conveyance  from  Jones,  for  Jones,  after  the  com- 
promise, had  nothing  to  convey.  That  remedy  must  have 
been  against  Jones  ^lone. 

If  one  covenant  to  sell  or  convey  land,  and  refuses  to 
carry  out  that  covenant,  the  covenantee  has  two  remedies 
against  him;  one,  an  action  at  law  for  damages;  the  other, 
a  bill  for  specific  performance.  Whilst  the  latter  remedy 
may  be  enforced  against  either  the  original  covenantor  or 
his  vendee  with  notice,  the  former  can  only  bo  enforced 
against  the  original  party.  If,  then  Jones  violated  his 
covenant  by  assenting  to  the  compromise,  he  became  per- 
sonally liable;  but  that  was  a  liability  that  could  only  affect 
him  or  his  personal  representatives  in  case  of  his  death. 

Again,  on  the  other  point.  The  suit  between  Osborne's 
administrator  and  the  Yellow  Jacket  Company  was  com- 
promised in  February  or  March,  1864.  The  complaint  avers 
that  the  administrator  made  a  deed  of  all  Osborne's  interest 
in  February,  and  by  consent,  judgment  was  rendered  for  de- 
fendant on  the  ninth  of  March,  1864.  Now  if  Jones  ever 
had  any  interest  in  the  mining  claim,  the  whole  of  it  (ex- 
cept what  was  deeded  to  the  lawyers,  and  that  is  not  here 
brought  in  question)  passed  to  the  Yellow  Jacket  Company 
by  the  deed  of  February,  1864,  and  the  judgment  of  March 
9,  1864. 

There  was  not  a  sha<low  of  title  or  claim  of  any  kind  left 
to  Jones.  Consequently  the  deed  which  he  subsequently 
executed  was  no  more  than  a  mere  piece  of  waste  paper.  It 
conveyed  nothing  because  he  had  nothing  to  convey. 

The  conveyance  to  Osborne  by  Jones  was  absolute  on  its 
face.  It  was  made  for  the  express  purpose  of  allowing  Os- 
borne to  prosecute  the  suit.  If  he  had  a  right  to  proseonte 
the  suit  he  had  a  right  to  compromise  it.    At  least  the  Yel- 
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km JbdtetlMid a  xiglik^ia  ovd«r  ta protect  their  pos- 
MBOB,  jko  1  cdmffrandB^  ike .  tait  iriCh*  *bim,  and  if    [46*] 
Hm^&iaajmm^hj  amh.  loamproauae  Hwoald  be 
MiSiUriitQ  &eHb'.:U>'OriMMriie^  ia  nlaking  sncb  compro- 
iiiM^>mlfitod.Uaioostractvd&^  he  might  be  person- 

•%JUbl^:.biifctiiui:«oiild  not  affact'the  Yellow  Jacket  com- 

If  OBb#nui  had  Uie  right  tooompromiae  the  case  without 
ioiiflBi.oortaiBly  the  fact  that  Jonea  aaaented  to' the  compro- 
suae  ooald  not  inTalidate  it. 

IbatOomplaintaUegaa  in  sobatance,  that  he  was  a  party 
biiha  QDvpromiBe  whioh  waa  Gonaammated  by  the  entirj  of 
jodgmcolit  OB  .the  .  ninth  of  Maroh,  1864,  bat  his  deed  was 
iBt  Badai  tfor  montha  afterwaida.  The.  facts  stated  in  the 
eovflauit^ahoiw.AO  ^groimda.  ol  aoiion  against  the  XeUow 
Jaibt  Ctompany  •  m 

.  Tkejudgmaiife^f  thd'Coiurt  below  moat  be  rerersed,  and 
ft« UUdittoiiB^'  lU ja ao oidexwL. 

Ifwn,  J.t  ^idi^ot  parnojipate  in.  this  decision. 


EESPONSE  TO  PBTmON  FOR  KEHEARING. 

I  ■   ■ 

Bj  the  .Court,  Lvwis,  J. : 

In  the  petition  for  rehearing  in  this  case,  it  is  urged  with 
suich  eameatnaaa  by  the  attorneys  for  respondent  that  the 
cc^vejanoe  from  Jonea  to  Oabome,  with  the  contem{>orane- 
ooa  agireamwAt  between  them,  raised  a  trust  in  favor  of 
Jobm;  tiiat  tibe  relation  of  trustee  and  cestui  que  trust  was 
^Qa  establiahed  between  them  as  to  the  seventy  feet  to  be 
noonveyed.  It  ia  then  claimed  that  Jones,  the  cestui  que 
^^  hid  the  ri^t  and  waa  possessed  of  the  power  either 
to  eonirey  in  pnxaerUi,  ox  bind  himself  to  convey  at  some 
^^^  days  Ilia  entice  interest  in  the  trust  property,  even 
°^^  it  vaa  recovered  from  the  defendant;  that  he  did 
f^^oaat  to  con?ey  pne-aeventh  of  his  interest  to  the  plaint- 
'i  QndidafeiidanthftTing  received  a  conveyance  from  Jones 
^fllibfnnei9£  I  all  their,  interest  in  the  proper  ty»  with  no- 
^  tf  jiiWilnifll^  and  pf .  Jtmea*a  agreement  to  convey  to  the 
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plaintiff,  is  bound  by  the  trust,  and  may  be  compelled  to 
convey  to  him  in  accordance  with  Jones's  obligations. 
In  our  opinion  it  is  a  matter  of  no  consequence  whatever 

to  the  plaintiff  in  this  case,  whether  the  relation  of 
[*4:7]  trustee  and  cestui  que  ^trust  existed  between  Osborne 

and  Jones  or  not;  and  we  are  of  opinion  at  present 
that  no  such  relation  did  exist.  The  common  law  which 
prevailed  in  the  territory  of  Nevada  at  the  time  of  the  exe- 
cution of  that  deed,  unmodified  as  it  was  by  any  such  stat- 
ute as  that  which  we  now  have,  forbade  tlie  transfer  of  any 
disputed  title  or  right,  whether  relating  to  real  or  personal 
property  by  the  person  out  of  possession,  and  »made  all 
such  transfers  utterly  void.  (4  Bl.  Com.  135;  Hyatt  v. 
Thcyinpacyn,  3  Sanf.  430;  Kawle  Cov.  Trtle,  32-8.)  The 
deed  in  question  from  Jones  to  Osborne  was  executed 
whilst  the  defendant  was  in  open  adverse  possession  of  the 
premises,  and  indeed  it  was  executed  for  the  express  pur- 
pose of  enabling  the  grantee  to  bring  suit  to  recover  the 
possession  of  the  premises  sought  to  be  recovered.  If, 
therefore,  we  should  follow  the  rule  of  the  common  law,  the 
deed  in  question  would  have  to  be  treated  as  a  nullity. 
Whether  it  was  valid  or  not,  however,  is  a  question  not  nec- 
essary to  be  determined  in  this  action,  because  it  can  make 
no  difference  to  the  plaintiff,  so  far  as  his  rights  in  ihis  ac- 
tion are  concerned,  whether  it  was  void  or  not.  It  may, 
therefore^  be  left  entirely  out  of  this  case  without  injury  to 
him,  and  without  any  modification  of  his  rights.  Leaving 
Osborne  out  of  the  case,  and  parsing  over  the  question  as 
to  his  duties  and  i-esponsibilities,  and  Jones's  rights  in  his 
character  of  ceetid  que  trusty  which  are  matters  not  necessary 
to  be  discussed  in  the  disposition  of  this  appeal,  we  have 
then  to  determine  what  interest  or  rights  the  plaintiff  ac- 
quired by  the  instrument  executed  to  him  by  Jones,  and 
how  those  rights  were  affected  by  the  conveyance  and  com- 
promise which  subsequently  took  place  between  Osborne^ 
Jones  and  the  defendant. 

'  The  learned  judge  below  treated  the  instrument  from 
Jones  to  the  plaintiff  as  an  absolute  obligation  to  convey 
ten  feet  of  the  Yellow  Jacket  ledge  to  the  plaintiff,  whilal 
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OsUammUm^  J^^  on  vdMurteg; 


wflMlill^abligKtiai  iWM  merdyoontingeiit— depending 
mSnijmpiia^rmimmnmy  hy*  Jqaes-faem  the  defendant.  It 
ii'ikkBlhegpnndpAqiiestioti  that  tiie  plaintiff  was  to  have 
tiiUMJ^  irinni  Jcna?>  titile  preyed  to  be  superior  to  that  of 
ftaiMbw^ Jadbit  ■  Ocmpany.  Heneey  the  only  interest 
iiiiliiMr-plM^'M>Vi>Md  by  ihat  instrument  was  an  in- 
liiikp/i»;ilie,MilHm  of  ejeoinonfr  whioh  was  then 
[WMJiigyaganMt/the  '^defisndairt  in'the  diatrict  court,  [*48] 
thn^vhiflb'  aotbing  oould  be  nore  uncertain  and 
pmuiowu  t::Qf  tills  the  plaintiff  ^ras  folly  cognizant.  He 
bnrtti^'^IoBes  kad  obligated  iiimaelf  to  convey  nothing 
bHibBidsubtfnl  Iraiiswiiioli  might  be  realized  from  a  law- 
nit}  ttii  bsiitoaU  bbtttun^notlliiig,  except  through  a  de- 
tUia  of 'ttd^ooocto  iaiwttble  to«ihe  Jones  title. 

Un  sonssdpd  Omk  ao  sdoh  deiiision  was  ever  had,  that 
totsrtion;  ittrtftiuted  to  tesk  ihe  validity  of  that  title  was 
MqpBBUiipdi  aid  tbafe  SI jodgment  was  rendered  in  favor 
olAa:dfllead«lt?foK  thaccMis.  HibeAailnTe  to  recover  in 
ibt  aotMMi/waBr  hana^JUkf  said  not^^  owing  to  any  breach  of 
Ufii  or  uttwacnrantable  negligence  <rtk  the  part  of  Jones,  the 
ptiintiff  would  have  no  Tight  of  action,  even  against  him — 
ttaik  less  agftinsl  the  defendant.  But  it  is  claimed  Osborne 
^  Jonas  prevented  a  recovery  by  the  compromise  of  the 
iiAtiou  against  the  defendant,  and  the  conveyances  which 
U19 executed  to  it  at  that  time;  that  they  had  not  the  au- 
tlMoitjr  or  light  to  oompromise  the  plaintiff's  rights,  or  to 
^isiiitiliem  by  a  conveyance  oltfaeir  interest  in  the  prop- 
^ to tbo  defendant,  /bus,  they  had  no  such  right;  bat 
^  iio  fully  of -tke  .opinion  tiiaithe  effect  of  the  compromise 
^  oonveyances  was  to  defeat  the  happening  of  the  event 
^^POQ  whicli  the  plaintiff  was  entitled  to  a  conveyance,  and 
toeonfine  his  remedy  to  an  action  for  damages  against 
Joias.  I3ie  legal  ti^  to  whatever  interest  Jones  or  Os- 
^'^  had  to  the  mining  claim  having  passed  to  the  defend- 
^V^ouDBof  the  conveyances  executed  to  it,  it  is  clear 
uat  ihej  cannot  maintain  an  action  of  ejectment  against  it; 
^^  the ylaia tiff  has  a  mere  equity,  if  anything,  he  okn 
^*         ii0:aashi«otion»   -Hence,  we  conclude  the  event 

apl>nivlueh.thetdaintiff  was  entitled  to  a 


Or*.  nSbpLCL 


^taasifJEamBit  z£  auf-  ibl  Saet  d  r^vaati  irabsfe  W  s  «& 


accizH&k:  Fizss.  Bj  tE&aoEpfBcrr  «!<r  wynagftfly  pit  ■cutiiig 
^litt  iraairtwnazr  cd  taie  cveii  k«xi  m^sh  the^  MKxtBF  ^v» 

oxLTfiii  ifi  xTti.  SiHKml.  B^  mjieLasing  an 
viix  &  iTBss.  iri^  XMCiW'  <^  «he-  csisieBW  of 

If  tJLf  uiMin  III  ill  iPK«<«lR«ii  Bteia  frmnd 
4G  j«aiq*^«  li^iicSL.  joid  ike  Oi&»iuLi  w«$  a  ¥*tj  to  flni 
'-^-^  \.  iarjmzMi^  JnKisss  izsit  «>  be  Kcd.  jbiJ  im'^iw  to  its 

^zbI  cicnfiifcj  a  o(nv«^:uife  ti>  i^  rLiiaiif.  Ret  ^^  TcDov 
i^M^dA  C«CA{«ieT.  Lkke  jolt  ccinEr  kxinait.  kai  a  i^aJigct  riglil 
SA*  ^:jiE|n;n^£ie  axj  aeskm  umaaBSieil  aciisr«a  it — to  bor  its 
\€Kmec^  isatsd  froat  wxranea  aai  ^nexitiovs  litigB- 
yj  *a,j  £jir  »fftTir>  visbia  its  fwiwiK'.  Tlus  is  what  it 
lr>  kftT«  doae.  Ii  is  aoc  cku^ivd  is  the  hUH  ia  tliis 
tJbax  tlifcK  v:as  aaj  fnuad  ia  ^ku  cvaannaaise!.  or  tbl  it 
Yit£  «.;«f^  iak>  UfT  tfae  porpose  of  defimniii^  tfae  fJaiittifl 
cr  Ucicflzia^  Lis  lidbis.  Ii  by  iftiHr  im>bl  p<^£?«aisi^  an  ae- 
VtiA  M^iisiSk  is  acT  ligiifts  of  ti»i»  pfiaiaidT  ^«^n«  deetrcmd, 
UfftS  wMs  a  BialortaBe  K«4ihiBBer  fcv^  tbe  wrsliar  satno  cd 
Lis  zi^kSfe.  laalMT  tibaa  iiuoi  aaj  vtxtik  vie  tbe  part  of  tbc 
4ki»«ia£it-  I:  aaj  kaxe  cottsakwd  tbe  Joacts  dazni  oi 
ti2^  to  Use  f  ^cciises  oocapMd  bj  it  T^a;«r>  voitbleast^  and 
T<t  <«Kfnaua«d  tike  action  biocaiirt  «aufe$<  it  npon  tfial 
iLut^fat  iLfe  pgrpoae  of  riiLiinp  ifcaeif  ol  JrinrB^iiy  litigation. 
Ii  sack  va»  in  fact  tba  case,  it  monki  be 
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il^jlMJld..,iiig||>,8lwhriiompro^  to  an  estab- 

]i|)f|j|i^  di0i  Jokies  title  over  that  of 

^M^^piv'0>fA' Tthftfcf thefapqa.  theplaintiff  is  entitled 

■},j^ffifrj4iift|*(to>  'J^J  POt  tieooTertdi  or  oonld  not  recover 
<|0||^jj^,^jL»faiJUn4|  uroidd  be  ooa  defense  to  Jones,  if  be 
djj^ltoA WWlta i»eamy- by  Ids  <nni  aoiv  for  he  had  no  right 
io!|lp(f8|]^iiwsUi.i&a(posi^  be  oonld  not  falfiU  his 

oHigrtif*;M?;tetha  pbuntiff;  bat  the  defendant  was  nnder  no 
Wf^^jtWJgfcliiiwi^?. :  Hididvbat  ifc  claarty  had  a  right  to  do, 
xqp^[|3[^p8,,p£:.|b&.effeei  it  might  Lave  npon  the  rights  of  . 
%.>p|i|ifttjflL/;  tTiber»^wjW»tiiothihg»  ihercfbre,  in  the  action 
^fnpAuffk  Ait  tb0tdel6iiidaiitwbiek  eonatitates  an j  answer 
ktt0i9b]i9Qf;M»ii.tiMt  tibe  iMtinpOB  wbieb  the  plaintiff 
Tift.«rfijAed{Jb9'>fi(^4Mni^^  [*^] 

^.%tif;iP^XNi]fe^  showing 

%ng^,(q{,<l»oatei7^lqr  4harB^  the  instmment 

:^  pun^  objaekiD&i  to  th^'plainftiff's  right  of  recovery 
ttajl^.iirgejl,  iidbh^  attempted  ( to  cblirge  the  defendant 
ttApmcblMMi!  d  the  Jones  olaim  with  notice  of  the  esist- 
0100,  ^  the  iiistrooient  which  bad  been  executed  to  the 
pliintiflLi'.Bat  itiwaa  held  by  the  court  below  that  the 
9Qfi8tum'<Qf; title  between  Jones  and. the  defendant  could  be 
Mniiinedin:ibia  mii^  and  that  if  it  were  found  that  the 
^<)M  title  was  aaperior  to  or  better  than  defendant's,  the 
pUntiff  would  bo  entitled  to  recover  precisely  the  same  as 
UiM fact  lu^  been  determined  in  the  action  of  ejectment 
^lueh  was  oomiMKmiised  by  the  parties,  or  as  if  the  fact 
l»d  tcanspired  upon  wbieh  the  plaintiff^s  right  to  a  convey- 
AiKse  depended.  •  We  ire»  however,  folly  satisfied  the  court 
'l^'ow^iras  wrong  npon  that  poixrt.  The  defendant  has  a 
'^io  have  tbe  qn^atioBi  of  title  between  itself  and  Jones 
^"^^mined  by  a  jury  in  an  action  of  law.  It  cannot  be 
^^Ptived  of  thai  x^t  by  the  findings  of  the  court  in  a  pro- 
^^^^ing  in  -  equiiiyj :  The  defendant  being  in  possession  of 
^  IH^pertyr^tiiero  is  but  one  way  by  which  the  title  be- 

^jit  Jod  imoiher  claiming  adversely  can  be  tried,  and 
^^>iLt^Mii  Mtiim  ol^ojeotment^  and  tiie  plaintiff  in  such 
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action  can  rely  only  upon  a  legal  title.  A  mere  equitable 
right  dr  title  would  not  be  sufficient  to  entitle  him  to  re- 
cover. Here  the  plaintiff  has  a  bare  equity,  and  his  IhU  is 
filed  simply  to  obtain  a  decree  to  force  a  trust  upon  the 
defendant,  and  to  compel  its  execution.  The  question  of 
title  between  Jones  and  defeudant  cannot,  thereforo,  be 
determined  in  this  suit.  We  are  aware  that  the  oompro- 
mise  and  the  conveyance  from  Jones  to  the  defendant  would 
constitute  a  complete  defeu^  to  an  action  of  ejectment, 
but,  as  we  stated  before,  the  defendant  is  not  responsible 
for  that  fact. 

It  is  undoubtedly  true  that  equity  will  enforce  a  trust  not 
only  against  those  persons  who  are  rightfully  in  possession 
of  trust  property,  but  also  against  all  persons  who  came 
into  possession  of  the  property  bouud  by  the  trust  with 
notice  of  such  trust.  But  the  trust  can  only  be  forced  upon 
the  legal  estate  acquired  by  the  purchaser.  It  cannot  be 
enforced  so  as  to  bind  other  property  belonging  to  him.  It 
simply  follows  the  legal  estate  to  which  it  is  at- 
[^Slj  tached.  *When  that  is  destroyed  the  trust  is  ex- 
tinguished. Until  it  is  legally  established  that  the 
Jones  title  is  superior  to  that  of  the  defendant,  there  is  no 
evidence  that  the  defendant  acquired  anything  by  the  con- 
veyance from  Jones.  It  was  in  open  adverse  possession  of 
the  property,  npon  which  the  plaintiff  is  attempting  to  force 
the  trusty  at  the  time  it  took  the  deed  from  Jones.  The 
defendant  doubtless  acquired  whatever  interest  he  had  in 
the  Yellow  Jacket  ledge;  but  what  that  interest  was,  if  any- 
thing, has  not  yet  been  properly  determined.  It  is  quite 
evident  that  no  court  of  equity  will  force  a  trust  of  this 
character  upon  the  defendant,  until  it  is  proven  that  it 
acquired  some  estate  or  property  from  its  grantor,  for  if  its 
grantor  had  nothing,  the  plaintiff  is  entitled  to  nothing. 
It  is  claimed  that  in  a  proceeding  of  this  kind,  if  the  party 
against  whom  the  trust  is  sought  to  be  enforced  claims  by 
a  superior  right  of  his  own,  it  is  necessaty  for  him  to  set 
up  such  title;  that  in  this  case  the  defendant  has  not  set  up 
or  alleged  that  it  had  any  such  superior  title,  or  any  other 
than  that  which  it  acquired  from  Jones;  that  by  the  plead- 
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ii#fitt4li  tevMfed  wi^  iliAr>poBMMdon  and  with  no  other 
Vki  miakfi^iilMA^lilUAi'i^^^  Jones.    We  can 

iM  flbl  koh  TMttlifariM  iftom   1h»  t^teadhigs  presented 

• 'IMAAlndiAt  teldi^iiiMrirQiPl'dMiMi  fliat  Jones  ever  took 
i^tateA^tir  AaMMd'iiFid  {kiMnKion  of  any  part  of  the 
)M|||i^eMlltti#ft%^it'^'ii^  i»4  drtllal  of  the  allegation  in 
ik^VaSiih^^i^lgfkm^  in  the 

tM%Hrf  Moh  iMget  %beti  iiis  dxplioitly  alleged  that  the 
ibk«iy«fW  fMfeir  JidMa  aiid  Oaborae  was  taken  simply  for 
the  pnrpoae  of  oompromising  the  action  which  had  been  in- 
Ittttlft^gglAui  i«^  Wd  thlit  the'  JcMMa  title  was  not  a  valid 
ilikitf^  |bi']Mfti^^  loeiMpiied  hj  it^  'Or  any  part  thereof, 
MiratfiteMr -aareigardei;  4haliB  taking  snch  conveyance 
ilvaiiMt  ihViatedtum  to  aeknoiidedge  the  validity  of  the 
fmi^^hkt^  'tkkM  ia  oMainiy  jQAcieUt  in  the  pleadings 
tDdNnrOii  thacdalaadaoiUaiiii^ the  mining  ground  by 
ttfleMperiorl^'ti^'aaaettadby  Jwda^  and  in  its  answer  it 
^i^dflyitilaiiiea  'thai  -  Jonea  had  any  valid  title.  Again, 
^  tetf  teatHMMait  upoa^  whioii  the  plaintiff  hinges  all  his 
i^ti^  showa-  that  the  defendant  was  in  possession  and 
duming  adveraely  at  the  time  of  the  ezecatiou  of  the  deed 
ttd  tiiat  he  waa  entitled  to  an  interest  in  the  prem- 
^  paly  upon  a  ^hreooveiy  from  the  defendant,  and  [^52] 
tte  pkadittgaolaarly  show  that  no  recovery  was  ever 
lafl.  Hanee,  (hil  defendant,  having  possession  all  through, 
^  laving  raoovered  judgment  in  the  action  brought 
m^att  it  iip<m^  iSbm  Joaea  title,  the  presumption  is  surely 
^^strobg  that  the  defendant  had  the  superior  title. 
Baheacing  denied. 


^loauKj  J.f  did  not  participate  in  this  decision. 
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Argoment  for  Bespondent. 

PAUL  MAVMCH,  Bespoxdest,  v.  J.    W.  G£I£B  and 

HAEKIET  SMITH,  Appellants. 

[3  Nkyasa,  52.] 

Tktbtks — Whsn  mat  Exscdth  ▲  MoBTOAOB. — A  party  taking  a  conyejance 
of  real  estate  in  tmst  for  a  married  woman,  may  mortgage  the  same  to 
secure  the  purchase  money,  the  conveyance  and  mortgage  being  exe- 
cuted at  the  same  time,  and  being  part  of  the  same  transaction. 

Idkic — Vaxtusb  to  Fobkclosctbk  6uit. — When  a  mortgage  is  executed  by  a 
trustee  npon  the  tmst  estate,  the  cestui  que  trust  is  a  necessary  party  to  a 
snit  for  foreclosore,  and  if  the  oesdci  que  trust  is  a  /erne  covert^  her  hus- 
band is  also  a  necessary  party. 

Appeal  from  the  District  Coart  of  the  First  Judicial  Dis- 
trict, Hod.  G.  Bcrbaxk  presiding. 
The  facts  of  the  case  are  stated  in  the  opinion. 

C.  E.  DeLong,  for  Appelhmt: 

The  husband  was  a  necessary  party.  (Stat.  1861,  sec.  7, 
315.)  The  mortgage  is  a  mere  incident  to  the  debt.  (5  Cal. 
502.)  The  relation  of  debtor  and  creditor  must  exist  between 
the  parties  to  a  mortgage.  (Hickok  v.  Low,  10  Cal.  206.)  A 
married  woman  has  no  power  to  execute  a  mortgage  to  secure 
a  note  given  by  her  as  a  feme  covert.  {Simpers  v.  Sloan,  6 
Cal.  458.) 

David  Bijder,  for  Bespondent: 

Grier  was  created  a  trustee  for  Harriet  Smith,  by  the  deed 
under  which  he  held;  no  appointment  was  necessary  to  make 
him  a  trustee.  (Hill  on  Trust.  95-97.)  It  is  contrary  to  pub- 
lic policy  to  allow  a  wife,  even  by  consent  of  parties,  to  tes- 
tify in  any  case  where  her  husband  is  interested.  (1  Gh^enl. 
Ev.  sec.  334;  Norris'  Peak  on  Ev.  249.)  In  equity  a  married 
woman  was  treated,  as  to  her  separate  property,  as  a  feme  sole, 
and  incident  to  her  ownership  was  the  power  of  disposing  of 
property  without  the  consent  of  her  husband.  (Fittiplace  v. 
Gerges,  1  Ves.  Jr.  46;  Siurgis  v.  Coi-p,  13  Id.  190;  Essex  v. 
Atkins,  14  Id.  542;)  or,  without  the  consent  of  her  trustee, 
unless  restrained  by  the  terms  of  the  instrument  under  which 
she  holds.  {Jaques  v.  Methodist  Church,  17  John.  547.)  In 
courts  of  law,  it  is  held  that  a  married  woman  cannot  legally 
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fimte  a  note,  ''yeti  when  sncfa  note  or  contract  is  made 
\ijfkaj4di^e  ll^eflt  of  her  separate  estate,  or  for  her  ben- 
dk,  vith  the  ditoiitkni  of-  ohatgcbg  it  npon  her  separate  es- 
We^  or  where  the  consideration  is  obtained  for  the  benefit 
olllie  ashite»  in-  eqputj,  the  note  is  -mlid  and  the  estate 
oHpiMe wtlii it.?  (FtmangY.  Bass,  17  How.  P.  B.  661; 
mik  ^.  aimy,2i  Id.  l'73-81;  Yale  y.  Dederer,  22  K  Y. 
tiO;  Yak  y.  Ikdenr,  18  Id.  265;  Sfaybr  y.  Olenny,  22  How. 
P.B..84D;  JfiMrfdy  y.  Lave,  25  Oal.  867, 879,  880, 881;  Dijett 
y.SoHkJmerkanOoal  Cc^.,  90  Wend.  670.) 


Ik  Long,,  in  replj^ci^  see.  340,  Oiy.  Pr.  Act,  Stat.  1864, 
tt to  tdmiJBsibilitj  of  witnesses.  .A.wife»  daring  coverture, 
ttimot  aeqnira  any  property  distinct  from  her  hnsband. 

a  V.  EUing,  8  Atk,  676;  Lamphier  v.  Caerd,  8  Ves. 

I  The  legal  existence  and  antbpnty  of  the  wife  is,  dur- 
ing oorat^r^,  fpfiapfg&d.m,  that,  of  ■  :(he  hnsband.  (2  Kent, 
106^  Hn9l|afkdi,wd  wy|et noting,  in -conveyance  of  wife's 
6iia{d  to  a  trustee*  tl^e  husband  has  control  of  the  issues  or 
Rofitt. , .  j(!2  Q^if  280.)  Separate  estate  is  only  such  estate 
M  the  wijfe  holds,  free  from  control  of  the  husband.  (4 
Boot.  Inst.  272,  sec>  4000;  4  Barb.  407.)  This  was  not  the 
Kpttate  property  of  the  wife,  because  she  was  incapable  of 
^mring  separate  property.  (4  Bony.  Inst.  27«S,  sec.  4002.) 
A  purchase  of  real  estate  by  a  feme  eovert,  is  voidable  either 
hi  the  hnsband,. or  by  tha  wife,  after  she  becomes  a /erne 
^  (9  Sent  134.) 

•By  the  Court,  BaiTTr,  C.  J. :  [*55] 

In  the  month  of  May,  1863,  Harriet  Smith,  a  feme  c(yvei% 
^teed  into  a  epntract  with  the  plaintiff  for  the  purchase  of 
^  IvHiae  and  lot  in  Yirginia  city^ 

^  tnmsaction  was  consummated  by  a  conveyance  of  the 
lot  bom  tiie  plaintiff  to  J.  W.  Grier,  to  be  held  in  trust  for 
^^iQfit  Smith.  At  the  same  time,  and  as  a  part  of 
ve  nme  transaction,  ^Harriet  Smith  executed  and  [^56] 
^^tned  to  plaintiff,  her  promissory  note  for  two 
**wnn^jt  dollara,  bearing  interest  from  date  at  four  per 
^^  psr..aumtli9  and.  dne  October  1, 1864,  as  the  price  of 
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the  bouse  and  lot.  As  a  part  of  the  same  transaction,  a 
mortgage  was  executed  and  delivered  to  plaintiff.  The 
mortgage  commences  with  this  recital;  ''This  indenture, 
made  the  fifteenth  of  May  *  *  *  between  John  W. 
Grier,  trustee  of  Mrs.  Harriet  Smith,  of  *  *  *  and 
Paul  Mavrich,"  etc.  Then  follow  the  usual  words  of  con- 
veyance, description  of  property,  etc.,  and  then  follows  the 
following  recital : 

''This  conveyance  is  intended  as  a  mortgage  to  secure 
the  payment  of  the  sum  of  two  thousand  dollars,  the  pur- 
chase money  of  said  lot,  the  same  being  a  note  bearing  in- 
terest at  four  per  centum  per  month,"  etc. 

The  mortgage  is  signed  by  Harriet  Smith,  and  John  W. 
Grier. 

For  a  while  the  interest  was  paid  on  the  note.  After- 
wards the  interest  ceased  to  be  paid,  and  the  time  of  credit 
having  expired,  the  plaintiff  filed  his  bill  to  foreclose  the 
mortgage.  Grier  and  Harriet  Smith  alone  were  made  de- 
fendants. 

The  defendants  answer,  and  the  only  material  facts  they 
state  in  the  answer  are  these :  That  at  the  time  of  the  orig- 
inal transaction  Harriet  Smith  was  a  married  woman,  and 
her  husband  was  then  living  within  the  jurisdiction  of  the 
court;  that  she  was  still  a  married  woman,  living  with  her 
husband  within  *  the  jurisdiction  of  the  court,  and  always 
since  the  beginning  of  the  transaction,  had  been  a  married 
woman,  so  living  with  her  husband  within  the  jurisdiction 
ofjhe  court.  On  the  trial  she  proved  satisfactorily  that 
she  was  a  married  woman,  and  her  husband  was  within  the 
jurisdiction  of  the  court. 

The  court  without  making  the  husband  a  party,  entered 
a  decree  for  the  sale  of  the  mortgaged  property.  From  this 
decree  defendants  appeal.  They  make  several  points  in  the 
case  which  it  appears  to  the  court  scarcely  require  notice; 
yet,  as  they  seem  to  be  relied  on  in  good  faith,  we  will  here 
dispose  of  them. 

It  is  contended  that  the  mortgage  cannot  be  enforced, 
because  Mrs.  Smith,  as  a  married  woman,  could  not  bind 
herself  either   by  note    or   mortgage.     It  is    true   Mrs. 
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Smith  could  not  make  a  valid  ^and  binding  con-  [^57] 
tract;  her  note  was  not  an  instrument  upon  which 
she  conld  be  sned  in  a  court  of  law.  The  mortgage  does 
not  purport  to  be  her  deed.  Her  signature  to  it  is  mere 
rarplasage.  The  deed  was  made  to  Grier,  and  he  executed 
at  the  same  time  a  mortgage  to  secure  the  purchnse*monej. 
This  he  had  a  right  to  do,  and  the  property  was  thereby 
bound,  and  not  the  less  so  because  Mrs.  Smith  hud  made  a 
Toid  note.  He  describes  himself  therein  as  the  trustee  of 
Mrs.  Smithy  which  was  proper  and  right  enough,  but  we 
cannot  see  that  the  mortgage  would  have  been  less  valid  if 
he  had  not  so  described  himself.  He  took  the  legal  title 
from  the  plaintiff,  and  he  had  the  power  to  mortgage  that 
title  to  secure  the  purchase-price  of  the  land.  The  interest 
of  Mrs.  Smith,  as  cestui  que  trusty  was  subordinate  to  the 
nortgagCt 

We  hardly  suppose  that  counsel  is  serious  in  his  objec- 
tion that  Orier  could  not  act  as  trustee  of  Mrs.  Smith,  be- 
cause he  had  not  been  appointed  as  such,  by  any  lawful 
authority.  We  know  of  no  other  authority  necessary  to 
male  a  man  trustee  for  another  than  the  will  of  the  grantor 
who  executes  the  deed  of  trust  and  the  grantee  who  accepts 
it.  The  objection  to  the  nonjoinder  of  parties  is  more 
serioQs.  It  seems  to  be  well  .settled  that  in  a  bill  to  fore- 
close a  mortgage  against  a  trustee,  the  cestui  que  trust,  as 
the  party  beneficially  interested,  must  bo  made  a  party. 
(See  Storey's  Eq.  PL,  sees.  207,  209,  and  cases  there  cited.) 

Mrs.  Smith,  then,  although  not  properly  a  party  to  the 
mortgage,  was  a  necessary  defendant.  When  a  married 
Ionian  is  a  necessary  defendant,  it  seems  equally  clear  that 
the  husband  should  also  be  a  party  to  the  suit,  and  joined 
^th  her;  unless,  indeed,  when  his  interests  are  adverse,  in 
^bich  case  he  might  be  a  plaintiff. 

It  is  true  that  it  has  sometimes  been  contended  that  where 
the  wife's  interest  is  entirely  distinct  from  that  of  her  hus- 
"and,  and  the  litigation  is  about  her  separate  property, 
^"^t  the  husband  need  not  be  joined.  But  all  the  cases 
^^fel  in  support  of  this  doctrine  seem  to  bo  cases  where 
*he  husband  was  without  the  jurisdiction  of  the  court,  or 

Nut.  Dki.- 
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there  was  a  deed  of  separate  maintenance  between  the  par- 
ties^ or  some  other  special  reason  for  it.  When  there  is 
no  difficulty  in  bringing  tbe  husband  in,  we  think 
[^58]  the  court  should  not  ^proceed  to  a  decree  before  he 
is  brought  into  court.  (See  Story's  Eq.  PL,  sees. 
61,  G3.) 

The  judgment  of  the  court  below  is  therefore  reversed, 
and  the  cause  remanded. 

The  court  below  will  cause  the  husband  of  Mrs.  Smith  to 
be  made  a  party  defendant,  and  upon  his  answering,  or 
suffering  default,  will  proceed  to  enter  the  proper  decree  in 
the  case. 

As  the  defense  in  this  case  seems  to  be  frivolous,  and 
merely  for  delay,  and  the  error  on  which  the  case  is  reversed 
merely  technical,  we  will  not  allow  costs  to  the  appellant; 
but  the  costs  in  this  court  shall  abide  the  final  result  of  the 
suit  in  the  court  below. 

Lewis,  J.,  did  not  participate  in  this  decision. 

Upon  petition  for  rehearing  or  modification  of  the  judg- 
ment in  the  foregoing  case,  the  following  order  was  made: 

By  the  Court,  Lewis,  J. : 

In  reversing  the  judgment  of  the  court  below  in  this  cause, 
it  was  ordered  that  the  costs  on  appeal  should  abide  the 
final  determination  of  the  action.  Upon  this,  the  appellant 
petitions  for  a  rehearing,  or  a  modification  of  our  order  in 
this  respect.  We  are  satisfied,  upon  reflection,  that  the 
appellant  should  recover  his  costs  upon  this  appeal,  and 
that  our  first  conclusion  was  incorrect.  The  judgment  of 
this  court  must,  therefore,  be  so  modified  as  to  allow  the 
appeljant  his  costs  upon  this  appeal. 

Bbosnan,  J.,  did  not  participate  in  this  order. 
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LEEUSIEB  &  CO.,  Appellants,  v.  TBTE  MAYOR  AND 
COMMON  COXJNCIL  OF  THE  CITr  OF  VIR- 
GINIA, Bespondents. 

[3NBTADA,  58.  J 

EooB  XV  CALOUiiATXOH — MoDDiOATioN  OF  JcxDOKENT. — ^Where  a  cnso  is  tried 
by  a  jadge  without  the  interveDtion  of  a  jury,  and  there  is  an  cvideut 
eiror  in  the  calcnUitions  of  the  jadge,  npou  his  own  theory  of  the  case, 
this  wonld  entitle  the  appellant  against  whom  the  mistake  is  made, 
either  to  a  reversal  or  modification  of  the  judgment. 

AuiHOBnT  OF  Attobnkt  to  bdid  Grnr. — An  attorney  who  is  auihorized  by 
Bcity  council  to  bring  a  snit  for  the  benefit  of  the  city,  has  uuthority  to 
direct  a  sheriff  to  serve  the  summons  in  such  case,  and  may  bind  the 
dty  to  pay  for  such  service. 

Tu  Suns — Shxsiff's  Fkes. — ^Where  one  person  is  sned  as  the    [*59j 
owner  of  a  large  number  of  lots  which  are  delinquent  for  taxes, 
and  the  suit  is  also  in  rent  against  the  lots,  only  one  copy  of  the  sum- 
mons should  be  posted  at  the  court-house  door,  and  one  copy  posted  on 
each  of  the  lots. 

biK.— The  sheriff  being  directed  to  follow  the  direction  of  the  revenue  law, 
ooold  only  charge  for  one  copy  of  summons  against  the  person,  and  one 
for  each  lot  served.  Mileage  should  only  be  charged  for  the  necessary 
distance  traveled  to  reach  each  lot. 

loEv.— The  law  only  reqnires  three  notices  of  sale  to  be  posted,  and  no  more 
could  be  chargeil  for. 

Idsm. —There  was  no  law  authorizing  the  city  to  bid  in  the  lots  ofifered  for 
sale  under  this  judgment;  she  derived  no  advuuta^'o  from  such  pre- 
tended purchase,  and  the  sheriff  acquired  no  new  rights  thereby.  Lros- 
wn,  J,,  diaeniing. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, Hou.  Richard  Rising  presiding. 
The  facts  appear  iu  the  opinion. 

Wallace  dc  Gordon,  for  Appellants: 

This  was  essentially  a  proceeding  in  rem,  and  each  lot 
•ia<l  to  be  served.  (People  \.  Ruins,  No.  2,  23  Cal.  134.) 
Tuofact  that  tlie  city  was  an  incorporation  did  not  render 
it  less  liable  to  be  bound  by  the  acts  of  its  attorney  than  an 
mdiviJaal  would  be  by  his  attorney.  (Gas  Co.  v.  Sa)i  Fran- 
Cisco,  9  Cal.  4C6;  I)c  "Goof  v.  American  Co.,  21  N.  Y.  12G.) 

WiU  Campbell,  for  Respondent. 
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there  was  a  deed  of  separate  mainteDance  between  the  par- 
ties^ or  some  other  special  reason  for  it.  When  there  is 
no  difficulty  in  bringing  the  hnsband  in,  we  think 
[^58]  the  court  should  not  ^proceed  to  a  decree  before  he 
is  brought  into  court.  (See  Story's  Eq.  PI.,  sees. 
61,  G3.) 

The  judgment  of  the  court  below  is  therefore  reversed, 
and  the  cause  remanded. 

The  court  below  will  cause  the  husband  of  Mrs.  Smith  to 
be  made  a  party  defendant,  and  upon  his  answering,  or 
suffering  default,  will  proceed  to  enter  the  proper  decree  in 
the  case. 

As  the  defense  in  this  case  seems  to  be  frivolous,  and 
merely  for  delay,  and  the  error  on  which  the  case  is  reversed 
merely  technical,  we  will  not  allow  costs  to  the  appellant; 
but  the  costs  in  this  court  shall  abide  the  final  result  of  the 
suit  in  the  court  below. 

Lewis,  J.,  did  not  participate  in  this  decision. 

Upon  petition  for  rehearing  or  modification  of  the  judg- 
ment in  the  foregoing  case,  the  following  order  was  made: 

By  the  Court,  Lewis,  J. : 

In  reversing  the  judgment  of  the  court  below  in  this  cause, 
it  was  ordered  that  the  costs  on  appeal  should  abide  the 
final  determination  of  the  action.  Upon  this,  the  appellant 
petitions  for  a  rehearing,  or  a  modification  of  our  order  in 
this  respect.  We  are  satisfied,  upon  reflection,  that  the 
appellant  should  recover  his  costs  upon  this  appeal,  and 
that  our  first  conclusion  was  incorrect.  The  judgment  of 
this  court  must,  therefore,  be  so  modified  as  to  allow  the 
appelant  his  costs  upon  this  appeal. 

Bbosnan,  J.,  did  not  participate  in  this  order. 
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LFEUSIEB  &  CO.,  Appellants,  v.  THE  MAYOR  AND 
COMMON  COUNCIL  OF  THE  CITr  OF  VIR^ 
GINIA,  Respondents. 

[3  Nbtada,  58.  ] 

haoB  IK  Cix^cnXiiTzov — Motohcation  or  Judoicxnt. — ^Where  a  case  is  tried 
by  A  jadge  without  the  intervention  of  a  jary,  and  there  is  an  evident 
error  in  the  calonlations  of  the  jadge,  upon  his  own  theory  of  the  case, 
this  would  entitle  the  appellant  against  whom  the  miKtake  is  made, 
either  to  a  reversal  or  modification  of  the  judgment. 

AuTHOBrrr  of  Attobnkt  to  bind  Crrr. — An  attorney  who  is  anihorized  by 
ftcityconncil  to  bring  a  snit  for  the  benefit  of  the  city,  has  authority  to 
direct  a  sheriff  to  serve  the  stunmons  in  snch  case,  and  may  bind  the 
dtj  to  pay  for  such  service. 

Tax  Suits — Shksht's  Fkes. — ^Where  one  person  is  sned  as  the    [*59j 
owner  of  a  large  number  of  lots  which  are  delinquent  for  taxes, 
indthe  snit  is  also  in  rem  against  the  lots,  only  one  copy  of  the  sum- 
mons should  be  posted  at  the  oonrt-house  door,  and  one  copy  posted  on 
each  of  the  lots. 

Idoc.— The  sheriff  being  directed  to  follow  the  direction  of  the  revenue  law, 
could  only  charge  for  one  copy  of  summons  against  the  pcrsou,  and  one 
for  each  lot  served.  Mileage  should  only  be  charged  for  the  necessary 
distance  traveled  to  reach  each  lot. 

Ii^.— The  law.  only  reqnires  three  notices  of  sale  to  be  i)osted,  and  no  more 
coald  be  chargeil  for. 

Idim. —There  was  no  law  authorizing  the  city  to  bid  in  the  lots  ofifered  for 
sale  under  this  judgment;  she  derived  no  advantage  from  Huch  pre- 
tended pnrchase,  and  the  sheriff  acquired  no  new  rights  thereby.  Bros- 
nan,  J.,  diaaenting. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
Wct,  Hon.  Richard  Eisino  presiding, 
^lie  facts  appear  in  the  opinion. 

Wallace  dk  Gordon,  for  Appellants: 

Tliis  was  essentially  a  proceeding  in  rem,  and  each  lot 
•^^1  to  be  served.  {People  y.  Rains,  No.  2,  23  Cul.  134.) 
y^e  fact  that  the  city  was  an  iucorporation  did  not  render 
^^  less  liable  to  be  bound  by  the  acts  of  its  attorney  than  an 
^^dividual  would  be  by  his  attorney.  {Gas  Co.  v.  Sa)i  Fran- 
ci«co,  9  Cal.  4CG;  Dc  'Goof  v.  American  Co.,  21  N.  Y.  12G.) 

^{Q  Campbellf  for  Ilespondent. 
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there  was  a  deed  of  separate  mainteDance  between  the  par- 
ties, or  some  other  special  reason  for  it.  When  there  is 
no  difficulty  in  bringing  the  husband  in,  we  think 
[^58]  the  court  should  not  ^proceed  to  a  decree  before  he 
is  brought  into  court.  (See  Story's  Eq.  PI.,  sees. 
61,  03.) 

The  judgment  of  the  court  below  is  therefore  reversed, 
and  the  cause  remanded. 

The  court  below  will  cause  the  husband  of  Mrs.  Smith  to 
be  made  a  party  defendant,  and  upon  his  answering,  or 
suffering  default,  will  proceed  to  enter  the  proper  decree  in 
the  case. 

As  the  defense  in  this  case  seems  to  be  frivolous,  and 
merely  for  delay,  and  the  error  on  which  the  case  is  reversed 
merely  technical,  we  will  not  allow  costs  to  the  appellant; 
but  the  costs  in  this  court  shall  abide  the  final  result  of  the 
suit  in  the  court  below. 

Lewis,  J.,  did  not  participate  in  this  decision. 

Upon  petition  for  rehearing  or  modification  of  the  judg- 
ment in  the  foregoing  case,  the  following  order  was  made: 

By  the  Court,  Lewis,  J. : 

In  reversing  the  judgment  of  the  court  below  in  tbis  cause, 
it  was  ordered  that  the  costs  on  appeal  should  abide  the 
final  determination  of  the  action.  Upon  this,  the  appellant 
petitions  for  a  rehearing,  or  a  modification  of  our  order  in 
this  respect.  We  are  satisfied,  upon  reflection,  that  the 
appellant  should  recover  his  costs  upon  this  appeal,  and 
that  our  first  conclusion  was  incorrect.  The  judgment  of 
this  court  must,  therefore,  be  so  modified  as  to  allow  the 
appelant  his  costs  upon  this  appeal. 

Brosnan,  J.,  did  not  participate  in  this  order. 
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LFEUSIEB  &  CO.,  Appellants,  v.  THE  MAYOR  AND 
COMMON  COUNCIL  OF  THE  CITY  OF  VIR^ 
GINIA,  Respondents. 

[3  Nbtada,  58.  ] 

Enoi  JM  Cix^cnXiATZov — MoraFio^TioN  or  JcnxsMXNT. — Where  a  case  is  tried 
by  A  jadge  without  the  intervention  of  a  jary,  and  there  is  an  evident 
enor  in  the  calcnlations  of  the  jadge,  upon  hitf  own  theory  of  the  case, 
this  would  entitle  the  appellant  against  whom  the  mistake  is  made, 
either  to  a  reversal  or  modification  of  the  judgment. 

AciBOBiTT  OF  Atiobnkt  TO  BDTD  CiTT. — An  attomey  who  is  authorized  by 
ftcity  council  to  bring  a  snit  for  the  benefit  of  the  city,  has  authority  to 
direct  a  sheriff  to  serve  the  summons  in  such  case,  and  may  bind  the 
dtj  to  pay  for  snch  service. 

Tax  Suits — Shxbiff's  Fees. — Where  one  person  is  sued  as  the    [*59j 
owner  of  a  large  number  of  lots  which  are  delinquent  for  taxes, 
indthe  suit  is  also  in  rem  against  the  lots,  only  one  copy  of  the  sum- 
mons should  be  posted  at  the  oourt-house  door,  and  one  copy  posted  on 
each  of  the  lots. 

Ii>oc.->The  sheriff  being  directed  to  follow  the  direction  of  the  revenue  law, 
could  only  charge  for  one  copy  of  summons  agaiust  the  person,  and  one 
for  each  lot  served.  Mileage  should  only  be  charged  for  the  necessary 
distance  traveled  to  reach  each  lot. 

Idejc.— The  law  only  requires  three  notices  of  sale  to  be  posted,  and  no  more 
could  be  chargeil  for. 

Iddl —There  was  no  law  authorizing  the  city  to  bid  in  the  lots  offered  for 
sale  under  this  judgment;  she  derived  no  advantage  from  snch  pre- 
tended purchase,  and  the  sheriff  acquired  no  new  rights  thereby.  Bros- 
nan,  J.,  disaenting. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, Hon.  Richard  Eisino  presiding. 
The  facts  appear  in  the  opinion. 

Wallace  dk  Gordon^  for  Appellants; 

This  was  essentially  a  proceeding  in  rem,  and  each  lot 
l^ad  to  be  served.  {People  y.  Ruim,  No.  2,  23  Cal.  134.) 
^efact  that  the  city  was  an  incorporation  did  not  render 
*^  less  liable  to  be  bound  by  the  acts  of  its  attorney  than  an 
iJidividual  would  be  by  his  attorney.  {Gas  Co,  v.  Smi  Fran- 
Cisco,  9  Cal.  4GG;  Dc  'Goof  v.  American  Co.,  21  N.  Y.  12G.) 

W\U  Campbdl,  for  Bespondent. 
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Opinion  of  the  Conrt — Beatty,  C .  J. 

[*63]  *By  the  Court,  Beatty,  C.  J. : 

This  was  an  action  brought  by  the  plaintiffs  as  assignees 
of  Wm.  H.  Howard,  late  sheriff  of  Storey  county,  against 
the  respondents,  for  official  services  rendered  by  the  late 
sheriff  to  the  corporation  of  the  city  of  Virginia.  The  ac- 
tion was  for  $8,688.60,  a  part  of  that  sum  being  for  services 
and  expenditures  in  the  probate  court,  and  the  balance  of 
the  demand  for  services,  etc.,  in  a  tax  suit  in  the  district 
court. 

A  bill  of  particulars  was  demanded  by  defendants,  and 
one  was  filed  as  required.  The  bill  of  particulars  which 
we  find  in  the  transcript  contains  the  items  of  charges  for 
the  services  both  in  the  probate  court  and  district  court. 

The  judge  below,  in  making  up  his  finding  of  facts,  takes 
the  bill  of  particulars  as  a  basis.  From  this  bill  of  particu- 
lars he  deducts  certain  items  and  portions  of  items  as  im- 
properly charged  to  defendants.  These  deductions  amount 
in  the  aggregate,  as  footed  up  in  the  transcript,  to  $5,951.- 
65.  There  is,  however,  a  mistake  in  carrying  out  the 
judge's  figures  in  one  line  to  the  amount  of  $20.  The 
true  deduction,  on  the  judge's  theory,  should  have  been 
$5,971.65.  But  this  $20  will  not  in  any  way  affect  the 
judgment  in  this  court.  We  will,  therefore,  adhere  to  the 
figures  of  the  transcript,  and  say  the  deduction  made  from 
the  bill  of  particulars  was  $5,951.65.  The  judge  then  finds 
that  while  the  complaint  is  for  $8,688.60,  the  bill  of  par- 
ticulars, after  deducting  the  credits  therein  contained,  is 
for  only  $7,273.60,  showing  a  discrepancy  between  the 
complaint  and  bill  of  particulars  of  $1,415.  He  then  adds 
this  $1,415  to  the  amount  of  deductions  made  (say  $5,951. 
65),  which  makes  a  total  of  $7,3j6.65.  This  latter  sum  he 
deducts  from  the  amount  claimed  in  the  complaint,  and 
renders  judgment  for  the  balance  in  favor  of  the  plaintiffs. 
That  judgment  was  for  $1,321.95.  From  this  judgment 
plaintiffs  appeal.  This  deduction  of  $1,415  for  the  dis- 
crepancy between  the  sum  claimed  in  the  complaint  and 
the  footing  up  of  items  in  the  bill  of  particulars,  is  evi- 
dently a  mistake.     The  bill  of  particulars  foots  up  on  the 
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debit  side  $8,042.90.     From  this  amount  is  to  be 
dedaeted    a  credit  of    $113,   ^leaviug    the  actual     [^64] 
amonnt  claimed  iu  the  bill  of  particulars  $7,929.90, 
or)6o6.30  more  than  the  court  below  estimated. 

If  we  deduct  from  this  the  clerical  error  of  $20  made  on 
the  other  side,  still  the  judgment  for  plaintiffs  is  less  by 
1636.30  than  it  should  be  on  the  theory  of  the  judge  in 
irhose  court  it  was  rendered.  This  would  entitle  the  ap- 
pellants either  to  a  reversal  or  modification  of  tlie  judg- 
ment. As  there  are  other  matters  at  issue  in  this  case,  on 
vhich  this  court  is  not  able,  from  the  confused  statement 
of  facts  in  the  transcript,  to  arrive  at  a  proper  conclusion, 
we  will  reverse  the  judgment  and  order  a  new  trial. 

But  before  sending  back  the  case  we  will,  as  far  as  prac- 
ticable, dispose  of  the  points  raised  on  this  appeal.  The 
hill  of  items  in  the  transcript  is  for  services  in  connection 
with  several  su^ts  in  favor  of  the  city  in  the  probate  court, 
uid  one  suit  only  in  the  district  court. 

There  seems  to  be  no  complaint  as  to  the  rulings  of  the 
court  below  with  respect  to  the  costs  in  probate  court. 
The  only  open  question  is,  what  should  have  been  the  costs 
allowed  for  services  in  the  district  court  suit?  The  facts 
iu  regard  to  this  suit,  so  far  as  we  can  understand  them, 
are  as  follows :  Two  huudred  and  seventy-eight  lots  in  the 
city  of  Virginia,  which  were  assessed  to  unknown  owners, 
^ere  delinquent  for  the  taxes  of  the  year  1863.  The  city 
hoard  of  alderman  passed  an  ordinance  iu  regard  to  the 
collection  of  city  taxes,  the  thirty-first  section  of  which 
J^eads  as  follows : 

"After  the  publication,  as  in  the  last  section  provided,  it 
shall  be  the  duty  of  the  city  attorney  to  institute  proceed- 
ings iu  any  court  of  competent  jurisdiction  to  enforce  the 
payment  of  taxes  due  the  city,  and  in  every  case  in  which 
smtsare  so  brought,  if  judgment  be  obtained,  the  court  in 
^hichsuch  judgment  is  rendered  shall  tax,  as  city  attor- 
^^y'sfees,  twenty-five  per  cent,  on  the  amount  recovered, 
^hich  shall  be  collected  from  the  defendant,  but  iu  no  event 
^  he  a  charge  against  the  city;  and  shall  also  tax  the  same 
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fees  to  other  officers  as  are  allowed  suoli  officers  for  simil 
services  in  civil  cases." 

Acting  ander  tbis  ordinance,  the  city  attorney  brong 
suit  against  John  Doe,  the  unknown  owner,  and  the  t\ 
hundred  and  seventy-eight  lots.  It  seems,  howevc 
[^65]  that  there  was  by  mistake  ^one  whole  tier  or  rauj 
of  lots  included  in  tliis  number  which  had  no  exii 
ence  in  the  city.  This  reduced  the  number  of  delinque 
lots,  but  to  what  extent  is  not  clearly  shown  by  the  tra 
script.  The  statements  of  the  deputy  sheriff,  who  ma 
the  service,  are  not  intelligible  on  this  point.  But  tl 
judgment  was  against  two  hundred  and  forty  lots,  and  tL 
was  probably  the  true  number  of  delinquent  lots  on  whi 
service  was  made,  or  attempted  to  be  made.  It  is  true,  i 
judge  in  his  findings  says  that  service  was  made  by  postii 
on  two  hundred  and  fifty-eight  of  the  lots.  Bat  this 
probably  a  mistake.  The  under-sheriff,  who  kept  the  boo 
of  the  office,  charges  for  seven  hundred  and  twenty  copi 
of  summons,  complaint,  etc.,  and  he  shows,  if  we  undt 
stand  his  testimony,  that  there  were  three  copies  posted  f 
each  lot.  This  would  make  the  number  of  lots  served  t^ 
hundred  and  forty,  corresponding  with  the  judgment. 

The  question  for  determination  is,  what  compeu8ati< 
should  be  allowed  the  assignees  of  the  sheriff  for  servic 
in  connection  with  the  suits  against  these  lots.  It  is  co 
tended  on  the  part  of  the  city  that  there  was  no  law  auth( 
izing  this  suit  in  rem  against  the  lots,  and  therefore  t 
charges,  made  by  the  sheriff  for  service  on  the  lots  shoti 
be  totally  disregarded;  that  they  are  not  legitimate  charge 
and  cannot  be  maintained  against  the  city. 

The  city  attorney  brought  the  suit  in  this  way.  It  w 
within  the  sphere  of  his  duty  to  determine  in  what  mam 
suit  for  delinquent  taxes  should  be  brought.  Havi 
brought  the  suits  and  directed  the  manner  of  service,  ' 
think  it  was  the  duty  of  the  sheriff  to  serve  the  summoi 
as  directed  by  the  city  attorney.  In  this  particular 
think  the  attorney  properly  represented  the  city. 

The  under-sheriff  asserts  that  the  city  attorney  direct 
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him  to  pursue  the  general  i*evenne  hxiv^  in  serving  summons 
bthis  case,  und  that  he  acted  under  that  instruction. 

We  will  examine  now  what  the  general  revenue  law  re- 
quireft,  and  what  fees  the  sheriff  could  charge  for  such  ser- 
Tices. 

The  general  revenue  law  provides  that  where  there  is  a 
nitmnem  against  the  delinquent  property,  service  shall  be 
nuule  bj  delivering  a  copy  of  the  summons  to  par- 
ties in  possession  of  that  property,  *and  posting  a     [^66] 
eopj  on  the  property.  (Sec.  40,  Revenue  Law  18G2.) 

Udoes  not  in  such  case  provide  for  posting  copies  at  the 
conrt-kouse  or  any  other  public  phice.  In  regard  to  the 
nnkuowu  defendant,  John  Doe,  one  copy  of  the  summons 
might  have  been  posted  at  the  court-house  door  to  give 
himuotice.  But  there  was  uo  pretense  for  posting  two  or 
three  bundred  copies  of  the  summons  at  the  court-house 
door  or  any  other  public  place. 

Perhaps  the  best  way  to  express  our  views  as  to  this  case 
will  be  to  take  the  bill  of  particulars,  item  by  item,  and 
compare  it  with  the  fee  bill. 

The  first  charge  in  this  bill  is  for  serving  seven  hundred 
&Qd  twenty  copies  of  summons;  if  the  law  had  been  fol- 
lowed, only  two  hundred  and  forty-one  copies  could  be 
charged  for;  one  for  each  lot,  and  one  for  John  Doo. 

Next  for  making  seven  hundred  and  twenty  copies;  this 
should  have  been  for  making  two  hundred  and  forty-one 
copies. 

The  next  charge  is  $359.50  for  mileage;  this  is  entirely 
©xtruYagant.  The  mileage  allowed  by  law  is  only  forty 
cents  a  mile  for  going  only  to  servo  a  summons.  And  if  a 
number  of  summons  could  be  served  by  the  same  travel, 
oulyone  mileage  civn  bo  charged.  Here  the  most  distant 
lot  Was  only  one  mile,  so  if  separate  mileage  was  charged 
on  each  lot  it  would  only  amount  to  $96.  But  as  a  number 
of  lots  might  be  reached  by  traveling  not  over  one  mile 
irom  the  starting  point  at  the  court-house,  perhaps  not  more 
^Q  one-tenth  of  that  amount  should  be  charged.  This 
JDUsl  be  a  matter  of  proof.  If  a  ])arty  could  on  an  average 
'^h  ten  lota  in  a  mile's  travel  from  the  court-house,  there 


56  Feusieb  r.  City  op  Virginu,  [Sup.  C 


Opinion  of  the  Conrt — Geatty,  C.  J. 


sbouki  be  allowed  forty  cents  for  eocb  ten  lots,  and  so  i 
proportion,  if  ibe  distance  to  be  traveled  sbould  excec 
or  fall  sbort  of  one  mile  for  eacb  ten  lots,  for  tbe  entire  i^ 
hundred  and  forty. 

Tbere  is  a  cbarge  of  $1,240  for  posting  six  bundred  an 
twenty  notices  of  sale.  Tbe  law  required  tbree  such  d< 
tices,  and  no  more.  Tbere  is  notbing  requiring  a  separat 
notice  of  sale  to  bo  posted  for  eacb  separate  piece  of  pro| 
erty. 

Five  bundred  and  sixty  dollars  is  cbarged  for  advertisir 
sale  in  newspaper.  Tbe  law  requires  one  notice  to  be  pul 
lisbed  once  a  week  for  twenty  days.  Tbe  city  woul 
[*67]  only  be  responsible  for  tbe  reasonable  *price  « 
sucb  advertisement — say  for  tbree  weekly  insertioi 
of  sucb  notice.  Tbe  court  in  allowing  $75  for  tbis  iten 
probably  allowed  a  liberal  price.  But  tbis  will  be  tbe  sul 
ject  of  proof.  Tbere  is  no  dispute  about  sberiff's  commi 
sions. 

Tbe  next  cbarge  is  for  making  tbree  bundred  and  eigbt; 
six  certificates  of  sale.  Tbe  sberifT  was  only  allowed  bei 
to  cbarge  for  one  certificate  and  a  duplicate,  say  two  copii 
in  all.  He  cbarges  $193  for  filing  duplicates.  He  was  ei 
titled  to  just  fifty  cents  for  filing  one  duplicate.  He  sbou] 
have  been  allowed  to  cbarge  for  stamps  on  one  certifica 
only. 

We  bave  stated  in  tbe  foregoing  part  of  tbis  opinion,  wb) 
we  tbougbt  to  be  tbe  legitimate  cbarges  for  services  iu 
case  wbere  a  suit  was  brougbt,  under  tbe  general  reveni 
law,  against  one  unknown  owner  and  a  number  of  delb 
quent  lots. 

There  are,  however,  behind  tbis  several  other  question 
Tbe  under-sheriff  states  distinctly  that  tbe  city  attorney  d 
rected  them,  at  tbe  sheriff's  office  to  pursue  the  gener 
revenue  law  in  making  service  in  tbis  case.  He  then  staU 
that  they  did  make  service  in  tbe  same  manner  as  collecto] 
did.  In  other  words,  if  we  understand  him,  other  offioei 
had  been  in  the  habit  of  serving  tbree  copies,  when  tbe  la 
only  required  one;  and  if  other  officers  had  been  in  tl 
habit  of  thus  trebling  the  amount  of  fees  the  hiw  allowe< 
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the  slierifif  might  do  the  same.  That  the  shcriiF  would  have 
been  justified  by  many  precedents  in  coming  to  such  a  cou- 
dosioD,  we  are  fully  aware.  But  this  court  is  not  yet  pro- 
pared  to  hold  that  when  one  officer  extorts  illegal  fees,  all 
liis  successors  will  be  justified  in  following  the  precedent. 

The  under-sheriff  also  says  that  the  city  attorney  directed 
him  to  post  copies  on  the  court-house  door,  and  iu  another 
public  place  in  the  city.  These  last  statements,  however, 
were  made  in  response  to  leading  interrogatories.  Although 
asked  several  times  about  what  were  the  directions  of  the 
citjattomeyy  he  said  nothing  of  this  until  led  right  up  to 
that  point  by  questions  iu  the  most  objectionable  form. 
We  are  charitably  inclined  to  think  the  witness  did  not  in- 
tend to  say  that  the  city  attorney  gave  instructions  in  this 
hmgnage;  but  merely  that  he  instructed  witness  to  servo  as 
the  general  revenue  law  required  in  such  cases;  and 
the  \ritDess  himself  ^concluded  that  the  summons  [^G8] 
should  be  posted  on  the  court-house  door  and  some 
other  public  place,  because  some  other  officer  had  pursued 
that  course.  Where  there  is  no  ambiguity  in  the  law  wo 
cannot,  without  clear  and  satisfactory  evidence,  believe  the 
city  attorney  gave  any  such  absurd  instruction,  which  could 
have  answered  no  other  purpose  but  to  run  up  an  exorbitant 
billagiiiust  the  city.  If  such  instructions  were  given,  (and 
we  can  hut  repeat  that  we  think  the  thing  highly  improb- 
able) there  not  being  the  slightest  ambiguity  in  the  law,  it 
Would  then  be  a  question  for  the  jury  or  court  below  io  de- 
termine whether  this  was  not  evidence  of  fraud  or  combina- 
tion to  extort  illegal'  fees  from  the  city. 

Again,  if  the  sheriff  was  directed  to  pursue  the  general 
J^venue  law,  and  he  acted  under  that  law,  was  there  not  an 
Implied  contract  that  he  would  be  bound  by  the  provisions 
oflhatlaw  so  far  as  his  fees  were  concerned?  Or  in  other 
^ords,  could  he  legally  collect  fees  from  the  city  for  ser- 
^»ce8  which  the  very  law  under  which  he  was  proceeding 
^^lares  shall  only  be  collected  from  the  delinquents  or 
property  on  which  the  taxes  are  delinquent?  As  this  point 
*^uotyet  been  fairly  presented  in  the  case,  and  proof  may 
^  introduced  as  to  what  was  the  undoi-stauding  on  this 
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point,  we  will  not  now  attempt  to  determine  it.  The  law 
did  not  require  the  sberifF  to  make  any  snch  services,  and 
if  the  city  attorney  required  sach  to  be  made,  the  sheriff 
might  have  refused  without  the  payment  of  his  fees  in  ad- 
vance. Or  he  might  have  made  the  service,  trusting  to  the 
promise  of  the  city  attorney  that  his  fees  should  be  paid 
by  the  city  at  some  future  time;  or  he  might  have  made 
ihem,  trusting  to  his  iibility  to  collect  from  the  delinquents. 

The  appellant  contends  the  city  was  estopped  fi*om  deny- 
ing the  validity  of  this  claim,  because  after  judgment  the 
city  councirauthorized  some  person  to  bid  in  these  lots  at 
the  sheriff's  sale  for  the  benefit  of  the  city.  That  those 
bids  were  for  the  amount  of  the  taxes  due  on  each  lot,  and 
its  pro|X)rtionate  share  of  the  costs.  That  the  city  having 
thus  had  the  benefit  of  these  over-charges,  cannot  now  say 
ihey  were  not  legitimately  a  part  of  the  judgment. 

Had  these  lots  been  actually  sold  and  the  money  for  costs 

paid  into  the  city  treasury,  perhaps  there  would 

[*69]    have  been  some  force  *in  this  position.     But  the 

lots  were  not  sold.     The  city  derived  no  benefit 

from  the  illegal  costs  thus  added  to  the  taxes. 

Besides  there  was  no  law  or  authority  allowing  the  city 
corporation  to  buy  city  lots  sold  for  taxes,  that  we  are  aware 
of.  That  i)art  of  the  proceeding  was  utterly  void  and  with- 
out any  authority.  No  rights  were  thereby  conferred  on 
the  sheriff  that  he  did  not  before  possess. 

Judgment  reversed  and  a  new  trial  granted. 

Brosnan,  J.,  concurring: 

I  concur  in  the  judgment  of  reversal  and  order  granting 
a  new  trial  in  this  case;  and  as  the  action  is  to  be  retried, 
I  consider  it  a  duty  to  state  that  a  well  established  rule  oi 
principle  of  law  involved  in  this  case,  in  my  opinion,  has 
not  received  due  consideration,  if  it  has  not  been  entirely 
overlooke^l  on  the  former  trial. 

The  suit  in  the  district  court  referred  to,  was  instituted 
by  the  city  attorney  under  the  direction  and  authorization 
by  ordinance  of  the  cor|K>rate  authorities.  The  property  oi 
delinquents  was  sold  under  and  by  virtue  of  an  execution 
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issaedupon  the  judgment  recoyered  in  that  action,  aud  was 
porohosed  at  snob  sale  by  and  for  the  city.  The  city  au- 
thorities assuming  that  the  title  to  the  lots  vested  iu  the 
corporation  under  the  execution  sale,  afterwards  by  ordi- 
nftDce  advertised  for  sale  aud  sold  several  parcels  of  the 
land  designated,  together  with  the  improvements  on  them, 
18  "  belonging' to  the  city  of  Virginia." 

This  ordinance,  among  other  things,  provides  that  twenty 
percent,  of  the  purchase-money  should  be  paid  at  the  time 
of  sale,  to  be  forfeited  to  the  city  in  the  event  of  tho  pur- 
chaser failing  to  pay  the  residue  to  the  may(5r  of  the  city 
within  five  days.  It  also  provided  that  the  mayor  should 
execQte  and  deliver  deeds  of  the  city's  interest  to  tho  pur- 
chasers— tho  conveyances  to  be  drawn  by  the  city  attorney; 
and  that  the  mayor,  after  deducting  the  costs  and  expenses 
of  advertising  and  selling,  should  pay  over  the  residue  of 
the  money  realized  to  the  city  treasurer. 

It  further  appears  from  the  record,  as  stated  under  oath 
by  the  city  attorney,  that  he  prepared  conveyance  of  lots 
Bold  at  such  last-mentioned  sale,  as  directed  by  the  city  au- 
thorities. 

*0n  this  point,  his  testimony  reads  as  follows:  [*70] 

'*I prepared  several  of  them  [of  the  deeds];  they 
were  signed  by  the  mayor,  witnessed  by  myself,  and  deliv- 
ered to  the  purchasers.     The  lots  sold  by  the  city  were  part 
of  those  sued    for  delinquent  taxes  in  the   district  court 
suit"— the  suit  referred  to  in  the  complaint. 

What  number  of  lots  were  thus  disposed  of,  or  what 
wiiount  of  money,  if  any,  was  realized  from  forfeitures,  or 
'eulized  from  such  sales  by  tho  city,  does  not  ai)pear  from 
***'**  strange  record. 

■tk  i»,  however,  evident  therefrom  that  the  city  derived 

^Diebenetit  from  the  services  of  sheriff  IIo»vard,  for  which 

h^  Mras  legally  entitled  to  receive  a  reasonable  conipensa- 
tiou. 

^ow,  discarding  from  consideration  for  tho  i)resent  the 
9^«8tion  whether  the  corporation  Inul  any  riyht  or  power 
"^8^11  or  purchase  the  property  designated,  and  without  in- 
^uiring  how  far  it  may  be  equitably  estopped  from  repudi- 
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ating  the  acts  of  its  chosen  and  appointed  agents  under  the 
circumstances  of  this  case,  it  answers  my  purpose  to  state/ 
as  matter  of  law,  that  a  municipal  corporation  cannot  re* 
ceive  to  its  use  the  labor  or  the  property  of  a  party  and 
shield  itself  from  responsibility. 

Like  a  private  individual^  it  becomes  liable  by  implica- 
tion. The  law  implies  a  promise  to  pay  in  such  cases.  No 
principle  is  better  established  than  this  by  the  authorities. 
(8  Pick.  177;  9  Cal.  453;  3  Serg.  &  Rawle,  117;  U  Pa. 
State,  81.) 

How  far  any  part  of  this  case  may  be  brought  within  the 
operation  of  this  rule  upon  another  trial,  I  cannot  deter- 
mine. This  is  properly  the  province  of  plaintiflTs  legal  ad- 
visers. 


STATE  OP  NEVADA,  Respondent,  v.  T.  McNAMARA, 

Appellant. 

[3  Netada,  70.] 

Gband  JintoBs — How  Selkctbd. — Tho  selection  of  grand  jnrors  daring  a 
term  of  the  court  must  be  by  the  officers  designated  by  tbe  law. 

Idem — Indictmknt  whkn  Invalid. — Au  indictment  found  by  a  grand  jury 
not  legally  selected,  is  invalid. 

[*71]    Mistake  in  Name  of  Jitkob. — *Wheu  a  juror  was  selected  and  placed 

on  tbe  jury  list,  and  summoned  to  attend  as  a  juror  under  the 

name  of  E.  Barry,  but  whutie  true  name  was  E.  Berry ^  or  Edward  Berry, 

tbe  variance  of  the  name  would  be  immaterial,  if  it  Kalisfactorily  appeared 

that  the  {.erson  attending  as  a  juror  was  the  one  really  selected. 

CniHiNAii  Law — Acts  and  Declabaiions  of  Co-defendant. — When  two  par- 
ties are  jointly  indicted,  but  are  tried  separately,  the  acts  and  declara- 
tions of  one  cannot  be  given  in  evidence  against  the  other,  until  soma 
complicity  has  been  shown  between  the  two. 

Inbtkuction  Mislaid— Ik jcby  to  Dkfkndant. — When  a  court  approves  an 
instruction  asked,  and  intends  to  (;ive  it,  but  by  some  ovei-sight  neglects 
so  to  do,  it  is  just  as  injurious  to  defendant  as  if  positively  refused;  and 
if  tbe  instruction  is  important,  entitles  the  defendant  to  a  new  trial. 

Idem — Exckption  nked  not  bk  Takkn. — Under  our  statute  it  is  not  nece»- 
sary  that  the  defendant  should  except  to  the  action  of  the  court,  in  fail- 
ing to  give  au  instruction  asked  for. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, Hon.  BlCHAUD  UlsiKO  presidiug. 
.^ho  facts  of  the  cose  are  stated  iu  the  opinion. 
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Wtltlams  dt  Bider^  for  Appellant : 

The  proper  challenge  was  to  the  panel.  {Stone  v.  People, 
2  Scam.  326.)  Defendant  was  entitled  to  have  the  formali- 
ties of  the  law  complied  with  in  drawing  the  jury.  {People 
V.  Coffmany  24  Cal.  234.)  The  record  must  show  the  jury 
was  legally  selected.  {The  State  v.  Co7ira,  3  Blackf.  325.) 
A  grand  jury  not  lawfully  drawn,  cannot  prefer  an  indict- 
ment. {Stokes  V.  The  State,  24  Miss.  621.)  It  must  bo  sum- 
moDed  by  the  person  designated  by  law.  (5  Mass.  434.)  Our 
statnte  clearly  indicates  the  insufficiency  of  an  indictment 
found  by  a  grand  jury  not  selected  by  the  proper  officers. 
(Stat.  1861,  454,  sec.  179,  and  p.  464,  sec.  276.)  When  one 
not  summoned  as  a  juror  appeared  and  was  sworn  in  the 
Dame  of  one  for  whom  a  summons  had  been  issued,  a  venire 
rfe  iioro  was  awarded.  (1  Eng.  Com.  Law,  705;  6  Taunt, 
K)0.    See  Gra.  &  Wat.  N.  T.) 

iJ.  M.  Clarke,  Atiomey-General,  for  Respondent: 
The  objection  that  the  grand  jury  was  not  regularly  drawn, 
is  not  well  taken.    {People  v.  Roderiguez,  10  Cal.  51);  People 
V.  Quxniano,  15  Id.  329;  People  v.  Moice,  Id.  331.) 

*By  the  Court,  Brosnan,  J. :  [*73] 

At  the  January  term,  A.  D.  1867,  of  the  district  court  of 
the  first  judicial  district,  held  in  Storey  county,  McNamara, 
together  with  one  O'Neil,  were  jointly  indicted  for  the 
crime  of  murder,  O'Neil  having  been  charged  as  an  acces- 
sory. McNamara  was  allowed  a  separate  trial ;  was  tried  at 
Siiid  term  of  the  court;  found  guilty  of  murder  in  the  sec- 
ond degree,  and  judicially  sentenced  to  imprisonment  in 
the  State  prison  for  a  term  of  thirteen  years.  After  having 
Blade  a  motion  for  a  new  trial,  and  also  in  arrest  of  judg- 
^^iit,  both  of  which  were  overruled,  the  defendant  appealed 
^  this  court  from  the  judgment  of  the  district  court. 

The  first  point  to  compass  a  reversal  of  the  judgment 
^^e  by  the  appellant's  counsel  is,  that  the  grand  jury 
^Wch  found  the  indictment  had  not  been  selected  pursuant 
to  the  requirements  of  the  "act  concerning  jurors,"  ap- 
pi^oved  March  3, 1866,  inasmuch  as  the  jury  was  selected  by 
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the  district  judge  and  one  of  the  county  commissioners, 
whereas  it  could  be  legally  selected  only  by  the  judge  and 
the  county  assessor  or  county  clerk.  Before  the  jurors 
were  sworn,  the  defendant  being  present  in  court  to  exer* 
cise  his  right  of  challenge,  a  motion  was  made  by  the  pris- 
oner's counsel  to  set  aside  the  panel  for  the  irregularity 
referred  to  as  regards  the  mode  adopted  in  selecting  the 
jurors.  The  court  denied  this  application,  and  an  excep- 
tion to  this  ruling  was  duly  taken  on  the  part  of  the  defend- 
ant. Thereupon,  the  counsel  challenged  the  individual 
jurors;  which  challenge  was  also  overruled,  and  an  excep- 
tion was  taken. 

In  order  to  reach  a  clear  understanding  of  the  materiality 
and  force  of  the  objection,  it  seems  pertinent  to  state  the 
facts  upon  which  the  objection  is  based,  and  the  law  by 
which  its  availability  must  be  adjudged. 

It  appears  by  the  record,  and  the  fact  is  conceded,  that 
for  some  cause  a  grand  jury  had  not  been  summoned  or 
drawn  previous  to' the  commencement  of  the  aforesaid  Jan- 
uary term'of  the  court,  as  required  by  statute.  (Stat. 
[*74]  1866,  192,  sec.  7.)  This  ^section  makes  it  the  duty 
of  the  district  judge  and  any  one  of  the  county  com- 
missioners to  select  a  grand  jury  at  least  ten  days  prior  to  the 
assembling  of  the  court,  and  points  out,  and  directs  the 
mode  and  machinery  whereby  the  grand  inquest  shall  be 
selected  and  constituted.  But  iu  the  event  of  a  failure  from 
any  cause  to  organize  a  grand  jury  as  provided  in  the  last- 
mentioned  section  of  the  act,  the  legislature,  out  of  abun- 
dance of  caution  and  to  meet  any  emergency  or  neces- 
sity that  might  arise,  and  in  order  that  the  demands  of  jns-^ 
tice  may  not  be  retarded,  provided  in  the  following  section 
(sec.  8)  of  the  statute  that  a  new  grand  jury  "shall  be 
selected  and  summoned  iu  the  same  manner  as  is  provided 
in  section  six  of  this  act  for  the  selection  of  trial  jurors.** 

The  grand  jury  in  the  case  under  advisement  was  se- 
lected in  vii*tue  of  the  authority  and  power  granted  under 
the  eighth  section.  We  are  constrained  by  the  express  and 
unambiguous  language  of  this  section  to  interpret  its  mean- 
ing, in  connection  with  section  six,  to  which  it  immedi* 
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atelj  and  explicitly  refers  as  to  the  mode  of  selecting  a 
JQ7,  under  tbe  ciromnstances  wbich  characterize  the  pres- 
ent  case.  It  may  well  be,  in  fact,,  that  the  legislature 
intended  tbe  selection  to  be  made  by  the  judge  and  one  of 
theconnty  commissioners,  as  in  section  seven,  and  that  the 
designation  of  the  jadge  and  county  assessor  or  clerk  as 
tbe  proper  officers  for  the  selection  of  the  jury,  as  in  sec- 
tion sii,  was  an  inadvertence  on  the  part  of  the  legislature. 
So  on  the  other  side,  it  may  be  reasonably  urged  that  the 
law-makers  intended  precisely  what  their  words  import 
(this  is  a  primary  rule  of  construction),  for  the  reason  that, 
in  cases  of  character  and  accompaniments  like  this  case, 
where  dispatch  is  required  in  order  that  the  business  of 
the  courts  may  not  be  suspended  or  delayed,  the  uid  of  the 
county  assessor  or  olerk  was  enlisted,  as  being  more  im- 
mediately approachable  than  that  of  a  county  commissioner, 
who  is  not  obliged  to  reside  at  the  county  seat,  where  the 
courts  are  required  to  be  held.  However  that  may  bo,  we 
are  not  at  liberty  to  speculate  as  regards  probabilities, 
where  the  language  of  the  law  is  so  clear  au4  unambiguous 
M  in  the  case  before  us.  The  legislature  must  be  intended 
to  mean  what  they  have  expressed  in  plain  terms. 
»Vhenever  they  have  done  so,  there  remains  *no  [*75] 
room  for  construction  by  courts.  iBroivn  v.  Davis, 
1  Nev.  409,  and  cases  cited.) 

Having  proceeded  thus  far,  it  becomes  imperative  to 
direct  attention  to  the  sixth  section  of  the  statute.  This 
section  makes  provision  for  the  selection  of  a  trijil  jury 
during  the  term,  whenever  it  appears  to  the  satisfaction  of 
the  judge  that  any  of  the  occasions  designated  in  the  sec- 
^ou  has  occurred.  In  such  event  it  makes  it  *Mawful  for 
8«eh  district  judge  and  the  county  assessor  or  clerk  to 
^lect  alternately  from  the  body  of  the  county  the  names  of 
*  sufficient  number  of  persons  lawfully  qualified  to  serve  as 
*^ijil  jurors,"  etc.     (Sbit.  1866,  192,  sec.  6.) 

But  as  we  already  stated  in  this  case,  the  provision  for 
electing  the  jury  by  the  judge  and  the  county  assessor  or 
county  clerk  was  clearly  neglected.  This  was  a  manifest 
departure  from  the  requirement  of  the  law,  and  if  it  can  be 
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jastified,  a  jury  may  be  selected  by  the  judge,  and 
other  officer  or  individual  not  designated  by  law. 

The  legislature  seems  to  have  taken  particular  car< 
secure  fair  and  impartial  jury  trials;  but  if  the  doct 
contended  for  on  the  part  of  the  prosecution  be  establic 
or  tolerated,  all  the  law  on  the  subject  of  selecting  ju 
becomes  nugatory — a  ^ead  letter.  The  prisoner  was  al 
to  be  tried  for  a  crime  involving  his  life.  ^  Upon  an  ii 
of  such  moment  he  was  entitled  to  demand  the  observi 
of  all  the  formalities  of  law.  It  is  his  constitutional  j 
ilege  to  stand  upon  his  strict  legal  rights,  and  he  is  enti 
to  a  trial  conducted  in  accordance  with  the  legal  fori 
prescribed. 

An  indictment  found  by  a  jury  not  legally  constiti 
cannot  be  valid.  Indeed,  the  ground  of  error  allege* 
made  by  statute,  one  of' the  causes  for  which  an  indictn 
will  be  set  aside.  (Stat,  1861,  454,  sees.  178,  179;  Id. ' 
sec.  276.) 

A  jury  must  be  summoned  by  the  officer  designated 
law,  and  no  other  person  or  officer  can  legally  dischi 
that  duty.  (6  Mass.  434,  435.)  Is  it  not  equally  if 
more  necessary  that  the  jury  should  be  selected  by  the 
fleers  whom  the  law  invests  with  the  power  of  exercis 
that  function?  In  the  case  of  The  People  v.  Coffman 
Cal.  234),  the  supreme  court  of  that  State  em] 
[*76]  the  following  language  on  this  subject:  ***The 
fendant  is  entitled  to  have  all  the  formalities 
served  that  are  prescribed  by  law  for  the  summoning,  di 
ing  and  impaneling  of  the  jury,  and  if  any  omissior 
irregularity  in  that  respect  occurs,  he  is  entitled  to  1 
the  same  corrected,  and  if  not  so  corrected  upon  its  bi 
pointed  out  by  the  defendant,  it  is  error,"  etc. 

Our  attention  has  been  called  to  some  California  dc 
ions  to  show  that  the  objection  in  this  case  was  not 
taken.     People  v.  llodriguez  (10  Cal.  69)  is  one  of  th 
That  case  has  not  the  most  remote  application  to  this. 

The  objection  to  the  panel  in  that  case  was  that  the  ; 
had  not  been  selected  before  the  term  of  the  court  c 
menced. 
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The  jury  was  selected  during  term,  which  the  law  author- 
ized; and  was  selected  in  ezact  conformity  with  the  statute. 

In  the  People  v.  Cnintauo  (15  Cal.  327)  the  objectiou 
was  the  same  as  that  in  the  last  mentioned  case.  The  court 
flay:  "We  see  nothing  in  the  facts  of  this  case  to  distin- 
guish it  from  that  of  the  People  v.  Rodriguez  (10  Cal.  50)." 
In  the  other  case  cited,  People  v.  Moice  (15  Cal.  329),  the 
ehallenge  was  not  made  in  the  court  of  sessions,  in  which 
Goortthe  indictment  was  found,  notwithstanding  the  pris- 
oner was  present  and  might  have  intei*posed  the  objection. 
The  court  merely  hold  that  it  was  too  late  to  raise  the  ques- 
tion in  the  district  court,  where  the  cause  was  sent  for  trial. 
There  is  nothing  in  these  decisions  that  conflicts  in  the 
slightest  degree  with  the  views  we  have  herein  expressed. 
Another  ground  of  error  assigned  is  that  one  of  the  jurors, 
hynnme  Edward  Berry,  had  not  been  summoned  or  drawn 
by  that  name,  but  that  E,  BaiTij  had  been  drawn.  Berry 
in  fact  was  the  person  summoned,  and  we  are  not  informed 
by  the  record  that  any  individual  bearing  the  cogiiomen 
Barry,  was  at  the  time  physically  resident  within  the  county 
where  the  venue  is  laid,  so  as  to  be  subject  to  the  process 
of  the  court. 

But  connected  with  the  challenge  to  this  juror,  the  record 
discloses  the  fact  that  Bany  was  the  surname  contained  in 
the  original  certificate  of  selection  made  by  the  judge  and 
clerk;  and  also  in  the  venire,  summons  and  ballot  dniwn. 
^ith  a  view  of  obviating  this  apparent  inconsis- 
tency, the  judge,  subject  however  to  *tho  objection  [*^77] 
of  the  defendant's  counsel,  made  an  oral  statement 
to  the  effect  that  Bei*ry  was  really  the  person  selected  and 
8uramoued. 

The  objection  to  the  statement  so  made  is  that  it  was  not 
tbe  best  evidence  of  the  identity  of  the  individual  selected. 
This  aspect  of  the  question  creates  the  only  embarrassment 
^e  meet  in  disposing  of  the  materiality  of  the  objection. 
"6  are  not  prepared  to  adjudge  that  it  is  altogether  with- 
out force.  "We  rather  incline  to  the  belief  that  the  affidavit, 
*^  least,  of  the  clerk,  or  even  of  the  judge,  should  have 
b^u  resorted  to  and  embodied  in  the  record.  Be  that  how- 
NtT.  Dkj. — 5 
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ever  as  it  may,  wo  are  unable  to  perceive  how  this  variance 
in  the  name,  standing  alone,  could  have  prejudiced  the  de- 
fendant. But  as  our  decision  will  be  governed  by  other 
points  presented,  we  see  no  necessity  for  definitively  pass- 
ing upon  the  admissibility  or  competency  of  the  judge's  ex- 
planatory verbal  statement. 

It  is  further  urged  in  behalf  of  the  appellant  that  the 
court  erred  in  admitting  evidence  of  the  acts  and  declara- 
tions of  O'Neil,  and  for  not  reading  instruction  number  one 
to  the  jury.  Up  to  the  time  when  this  testimony  was  offered, 
the  record  does  not  disclose  a  scintilla  of  proof  of  any  con- 
nection or  concert  of  action  between  O'Neil  and  McNamara. 
The  record  is  equally  silent  throughout  as  to  how  the  two 
happened  to  be  together  in  the  house  where  the  difficulty 
took  place — whetlier  they  came  or  left  together.  There  is 
a  total  absence  of  evidence  also  of  any  assent  or  approval  ' 
on  the  part  of  McNamara  of  anything  said  or  done  by  O'Neil 
at  the  time.  The  court  admitted  the  evidence  notwith-  4 
standing  the  defendant's  objection.  On  this  point,  one 
witness  testified  that  O'Neil  had  a  difficulty  with  another 
man.  It  does  not  appear  who  that  person  was,  whether  the 
deceased  or  some  other  party.  That  at  the  time  or  a  little 
before  this  difficulty,  O'Neil  had  a  pistol;  that  he  threw  his 
coat  off,  and  delivered  the  pistol  to  the  witness  and  told 
him  to  take  care  of  it.  He  (O'Neil)  said:  **Takeholdof 
this  pistol  while  I  settle  the  difficulty  with  that  man  in  the 
room."  The  witness  was'  then  asked  by  the  prosecuting 
attorney:  **  Where  was  McNamara  at  that  time;  and  how 
far  from  O'Neil?"  He  answered:  **At  the  corner  table 
taking  beer,  perhaps  fifteen  or  eighteen  feet  across.'* 
[*78]  The  witness  also  stated  that  O'Neil  had  the  ^man 
(still  not  named  or  identified,  that  we  can  discover) 
on  the  ground,  and  kicked  him  a  couple  of  times.  That 
O'Neil  then  came  to  witness  and  demanded  the  pistol,  which 
witness  returned;  that  he  flourished  it  about  and  said:  "I 
am  on  the  fight,  shoot  or  cut,  any  way  you  have  a  mind  to 
take  me." 

Another  witness,  a  policeman,  testified  under  the  like  ob- 
jection by  defendant's  counsel,  that  about  an  hour  before 
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IIiB  IdDiDg  of  Eekeit,  0*Neil  drew  a  pistol  in  the  Iioase 
vkra  the  a£Fnj  took  place  (McNamam  being  present  at 
iktime),  and  said  that  he  could  shoot  as  fast  as  anybody; 
Uiat  witaese  said  to  O^Neil  he  would  lock  him  up  if  he  did 
not  pat  up  the  piatol.  He  put  up  the  pistol,  and  said  he 
did  not  mean  anything  by  it. 

inth  a  Tiew  of  ooonteraeting  any  effect  O'  NeiFs  conduct 
declarations  might  have  as  against  the  defendant,  Iiis 
fmHomA  requested  the  jndge  to  give  the  following  instmc- 
tioiiiothejnry:  "In  considering  this  cause  the  jury  must 
diieiid  and  disregard  the  condact  and  sayings  of  O'Neil, 
nless  the  eridenoe  shows  beyond  a  reasonable  doubt  that 
fte defendant  had. previously  conspired  to  inflict  an  injury 
:oa  the  deceased^  or  to  commit  a  public  offense,  in  the  pros- 
^tmlion  of  which  the  deceased  was  slain.** 

The  courts  it  appears,  approved  of  the  instruction,  and 
iiiBiided  to  have  given  it  to  the  jury.  The  jndge  had  marked 
Ifit  on  the  margin  "given,**  and  his  statement  appearing  in 
(he record  is  that  it  "was  intended  to  have  been  given  by 

I  the  courts  and  it  was  marked  'given,'  but  unintentionally 
omitted  reading  the  same  to  the  juiy.*' 
We  have  no  hesitation  in  declaring,  after  a  careful  exami- 
nation of  the  facts  disclosed  by  the  record  of  this  case,  that 
the  foregoing  instruction  was  eminently  proper,  and  should 
have  been  given  in  the  charge  to  the  jury.  And  it  is  ap- 
^  parent  that  the  court  below  so  understood  and  intended  to 
give  it,  but  through  an  oversight  failed  to  do  so.  The  de- 
fendant was  not  only  entitled  to  have  it  read  to  the  jury,  but 
^  a  legal  right  to  have  it  placed  in  their  hands  for  inspec- 
tion and  perusal  when  they  had  retired  for  consultation  and 
uid  deliberation  in  relation  to  their  verdict.  (Crim.  Pr. 
Act,  sees.  387,  893.) 

Even  had  this  instruction  been  before  substantially  given 
oj  the  court  in  its  charge,  which  is  not  the  fact, 
•till  it  should  have  been  *given,  or  else  tho  fact     [*79] 
of  iteliafing  been  already  given  should  have  been 
coonDnuicated  by  the  court  to  the  jury  as  the  reason  for  its 
>^UaL  (Ptt^  V.  Bonds,  1  Nev.  33.) 
^t  ia  contended  by  the  learned  counsel  for  tho  people 
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that  no  exception  Las  been  taken,  nor  has  the  omission 
been  assigned  as  ground  of  error  in  the  district  court,  and 
consequently  it  comes  too  late  in  this  court.     We  cannot 
agree  to  this  proposition.     The  defendant  had  a  clear  right 
to  have  the  instiniction  given.     If  refused,  he  was  not  re- 
quired to  take  any  exception.     {Vide  sec.  426,  Grim.  Pr. 
Act  )     The  defendant  or  his  counsel  may  not,  indeed  could 
not,  well  know  that  it  had  not  been  refused.     Had  it  in  fact 
been  refused,  it  would  have  been  an  error  most  assuredly. 
In  what  respect  does  the  effect  of  omitting  to  give  an  in- 
struction  that  should  have  been  given,  materially  differ 
from  the  effect  consequent  upon  an  absolute  refusal  ?    To 
the  prisoner  they  are  precisely  the  same.     And  thus,  while 
neither  himself  nor  his  counsel  is  chargeable  with  any  neg-  * 
ligeuce,  his  life  is  jeopardized   through   an  unintentional 
oversight  of  the  judge,  if  the  argument  of  the  counsel  for 
the  State  be  well  founded.     The  law  does  not  countenance 
such  absurd  conclusions.     Had  the  instruction  been  given^ 
the  trial  might  have  eventuated  in  a  different  result.     Thisi^ 
is  probable,  and  is  sufficient  for  this  court  to  know. 

We  have,  therefore,  come  to  the  conclusion  that,  upo 
both  the  first  and  third  grounds  of  error  assigned,  th 
judgment  should  be  reversed,  and  a  trial  de  novo  had. 

It  is  accordingly  so  ordered. 

Lewis,  J.,  did  not  participate  in  this  decision. 


W.  C.  GRIMES,  Appellant,  v.  WALLACE  GOODELXl 

Respondent. 

[3  Nevada,  79.] 

Bktknub  Law  —  Countt  Offigkbs  pbkfebred  Cbkditobs  in  Aa8K88ic.i  "^ 
AND  CoLLKcnoN  OF  Taxks. — Under  the  revenue  act  of  this  State:  glga^^ 
that  the  auditor,  assessor  aud  tax  collector  are  preferred  creditore,  ^»^K 
entitled  to  their  pay  for  asHessing  and  collecting  the  taxes,  before  ^^ 
money  collected  is  distributed  among  the  several  funds  to  whieliK 
properly  belongs. 

Appeal  from  the  District  Court  of  the  Fifth  Juiiioi^^^ 
District,  Hon.  S.  L.  Baker  presiding. 
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*rhe  facts  appear  in  the  opinion  of  the  court.  [^80] 

Williams  dt  BixUr^  for  Appellant. 
Sobert  M.  Clarke,  for  Bespondent. 

By  the  Conrt,  Beatty,  C.  J. : 

Tbis  was  an  application  for  a  mandamus.  Grimes  was 
formerlj  auditor  of  Churchill  county,  and  claimed  that  his 
fees  and  salary  as  such  auditor  should  be  paid  out  of  the 
money  collected  for  taxes  in  his  county,  in  preference  Iq 
warrants  drawn  on  the  general  fund  of  the  county,  which 
were  of  older  date.  The  treasurer  refused  so  to  pay,  uud 
Grimes  applied  to  the  district  court  for  a  mandamus.  Thafc 
application  wiis  denied,  and  he  appeals  to  this  court.  Sec. 
86  of  the  revenue  act  of  1864-5,  amended  in  18C6,  provides 
that  the  auditor  shall  receive  certain  compensation,  to  be 
allowed  by  the  board  of  county  commissioners  for  folio 
vork,  and  also  a  fixed  monthly  salary.  Sec.  8.7  i)rovides 
that  the  amount  paid  the  auditor  for  services  under  this 
act  shall  be  apportioned  between  the  State  and  county  in 
proportion  to  the  tax  assessed  by  each. 

It  seems,  from  this  section,  to  have  been  the  intention  of 
tlie  legislature  to  apportion  the  payment,  both  of  the  folio 
'fork  and  the  monthly  salary,  between  the  county  and  the 
State.    Sees.  77  and  78  of  the  revenue  act  read  as  follows: 

n.  "Each  county  treasurer  shall  at  the  same  time  of 
taking  a  settlement  produce  to  the  controller  of  State  the 
Certified  statement  of  the  county  auditor  of  the  amount 
allowed  and  paid  to  the  assessor  and  county  auditor  for  the 
^**ssing  and  collecting  of  State  revenue  as  proscribed  by 
this  act;  and  no  county  treasurer  shall  be  allowed  to  make 
^"y  settlement  with  the  controller  of  State,  or  in  any  man- 
ner release  him  or  his  bondsmen  from  liability  for  the  full 
^Daouut  by  him  received,  unless  he  produces  to  the  controller 
"^0  statements  required  by  this  section." 

'8.  "Whenever  any  allowance  is  made  to  any  assessor 
^'  anditor,  as  in  this  act  provided,  the  clerk  of  the  board 
°'  county   commissioners    shall    certify    the    account    so 
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[*81]  allowed  to  the  auditor,  who  ^shall  draw  Lis  warrant 
on  the  county  treasurer  for  that  part  of  the  same 
wbicb  the  county  is  required  to  pay,  wbicli  shall  be  in  pro- 
portion to  the  taxes  levied  for  State  and  county  purposes 
respectively;  and  the  auditor  shall  make  a  certified  copy  o( 
the  account,  and  indorse  on  the  accounts  remaining  iu  bis 
office  the  same;  and  shall  furnish  such  copy  ifiih  the  in- 
dorsement thereon  to  the  county  treasurer,  who  shall  paj 
out  of  the  moneys  belonging  to  the  State  and  county  re- 
spectively the  amounts  indorsed  on  such  accounts,  to  the 
assessor  and  auditor,  and  take  bis  receipt  therefor  thereon. 
And  the  treasurer  on  making  bis  semi-annual  statement 
shall  present  with  the  auditor*s  statement  such  copy  of  the 
action  allowed  by  the  board  to  the  assessor  and  auditor,  in- 
dorsed and  receipted  as  herein  provided,  and  the  auditor 
shall  allow  bim  for  the  amounts  so  paid." 

The  language  of  section  78  shows  clearly  that  the  countj 
treasurer  is  to  pay  the  State's  portion  of  the  auditor's  com- 
pensation before  it  goes  out  of  his  bands.  It  also  seems  tc 
contemplate  that  both  the  State's  portion  and  that  payable 
by  the  county  shall  be  paid  at  the  same  time. 

The  last  sentence  in  section  78  shows,  too,  that  the  countj 
treasurer,  at  each  semi-annual  settlement,  is  to  produce 
the  receipt  of  the  auditor  for  his  claim.  Now,  if  the  au- 
ditor was  merely  to  receive  a  waiTant  on  the  treasury,  pay- 
able in  due  course  according  to  its  date,  it  is  evident  that 
the  treasurer  could  not  or  ought  not  to  obtain  bis  receipt 
for  money  not  paitl.  When  a  party  obtains  a  warrant  on 
the  treasury  it  might  be  very  proper  to  give  a  receipt  to  the 
auditor  for  the  warrant.  But  certainly  no  receipt  should 
be  given  to  the  treasurer  before  the  payment  of  the  luonej 
on  the  warrant.  It  seems  to  have  been  the  intention  of  the 
legislature  to  pay  the  auditor,  assessor  and  tax  collector  for 
their  services  in  collecting  the  revenue  before  a  distribution 
of  the  proceeds  of  the  taxes  into  their  respective  funds  iu 
the  State  and  county  treasuries.  We  are  of  opinion  the 
treasurer  should  have  paid  the  amount  of  the  auditor's 
claim  before  otherwise  disposing  of  the  county's  share  ol 
the  taxes  collected. 
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From  the  tattier  imperfect  record  before  us,  id  is  uot  in 
on  power  to  saj  wbat  tbe  treiumrer  bos  done  with 
die  rnonej  ont  of  wbicb  *tbe  ftaditor*8  claim  shoald  [^82] 
Imto  been  paid.  Probably  it  bos  been  paid  into 
ilie  gUMoal  oonntj  fnnd.  If  so,  tbe  anditor  shoald  be  paid 
oetot  that  fnnd,  and  tbe.treasnrer  will  then  be  entitled  to 
iheimonnt  tbns  paid  as  a  credit  in  the  next  senii-aunual 
leldeoient. 

Ibe  order  of  the  conrt  below  refusing  the  mandamus,  is 
lefnaed.  That  conrt  will  issne  its  mandamus  in  accord- 
iBoe  with  tbe  opinion  in  this  case. 

Ima^  J.,  did  not  participate  in  thi9  decision. 


FEESCOTT  &  BOOTH,  Appellants,  v.  WELLS,  FABGO 

ft  CO.,  BE8PONDE2ITS. 

P  NavAiMk,  S3.] 

^^UBUQt    Cownuor  cnrTiofVB. — ^The  eompUdnt  in  this  case  constrned,  as 
to  wbether  the  aetion  ia  for  troYer  or  ooutraot:  Ileld,  to  be  sulBcieut  to 
eoaUa  plaintiff  to  reooTer  in  damagea. 
^Rnuiffs    Mbanixq  of  Wobd. — ^Fiztnrea  Las  several  distinct  meanings. 
Sonietimea  it  meana  anything  which  ia  by  artificial  means  nffixid  per- 
auuieDtly  to  the  aoil.    Sometimes  it  is  used  to  designate  something 
which  ia  anbatantially  ailxed  to  the  soil,  bnt  whch  may  nevertheless  be 
kvfoUy  detached  therefrom  by  one  who  haa  so  affixed  it  withuat  the 
consent  of  the  owner  of  the  aoil.    In  thia  opinion  the  word  is  used  in  tbe 
latter  and  Dore  reatricted  sense. 
^>Af  ABB  FiXTUBBB. — Pans  furnished  to  a  mill  owner  npon  hi^  agreement 
to  pay  rent  therefor,  and  by  him  and  the  munnfoctarer  attached  to  the 
fein  and  muehinery  of  tlie  same,  are  flxtores. 
^*Un  or  FixnrBica— Dakaokb  nr  Ubmoval. — ^There  was  no  necesBity  of  al- 
leging the  valno  of  the  flxtoreH.    The  plaintiffs  only  had  to  allege  the 
txtent  of  the  damage  they  snstained  in  oouaeqaence  of  not  being  per- 
Chitted  to  remova  the  same. 
'^^•'^— The  plaintiib  ahonld  have  been  allowed  to  prove  the  value  of  the 
ftxtnrea  they  wanted  to  remove,  by  way  of  fornis&iug  the  jnry  with  one 
Huterial  fact  from  which  they  might  estimate  the  damage  which  resulted 
^!om  the  refoaal  to  permit  the  removal. 

^  ^ApFEAL  from  the  District  Court  of  Ibe  First  Judi-    [^83] 
^l  District,  Hon.  BiOHiUStD  BisiNa  presiding. 

{1}  e]ieT.9M:7Hov.8T. 
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The  facts  of  the  case,  and  the  main  features  of  the  plead* 
ings  on  which  this  case  was  decided  are  set  foiih  in  the 
opinion  of  the  court. 

C.  E.  DeLong,  for  Appellants: 

As  to  form  of  declaration  in  trover,  see  2  Ch.  PI.  835; 
Saund.  PL  and  Ev.,  vol.  II,  part  2,  1144.  As  to  character 
of  proof  to  sustain  this  action,  see  2  Greenl.  Ev.,  sec.  p36. 
As  to  proof  and  measure  of  damages,  see  Saund.  PI.  and 
Ev.,  vol.  II,  part  2,  sec.  11G2;  3  Burns'  Just.  68;  2  Greenl. 
Ev.,  sec.  649. 

Sinidei'land,  Wood  and  HiUyer,  for  Respondents: 

The  refusal  of  Wells,  Fargo  &  Co.  to  deliver  up  the  pans, 
etc.,  amounted  to  nothing  unless  it  was  in  their  power  to 
comply  with  the  demand.  (3  Phil.  Ev.  541;  2  Greenl.  Ev., 
sec.  G44,  p.  602;  Kehey  v.  Gsisicold,  6  Barb.  436.) 

DeLong,  in  reply: 

Beplevin  cannot  be  sustained  against  a  stranger,  into 
whose  hands  the  property  came  with  these  things  attached 
to  the  freehold.  {Aleniii  v.  Judd,  14  Cal.  59;  JSands  v. 
Pfei/jTer,  10  Cal.  264;  JtlcGreanj  v.  Osborne,  9  Cal.  121.)  The 
rule  as  to  what  is  a  fixture,  is  very  different  in  a  controversy 
between  vendor  and  vendee  from  wLat  it  is  in  a  case  be- 
tween landlord  and  tenant.  (See  2  Bouv.  Ins.  161-65.) 
The  failure  of  Wells,  Fargo  &  Co.'s  agent  to  comply  with  a 
request  for  delivery,  is  tanbimonnt  to  an  absolute  refusal. 
{Fen^is  V.  Straus,  5  N.  Y.  19;  2  Abb.  Dig.  430,  sec.  5.)  If 
Wells,  Fargo  &  Co.  had  placed  it  out  of  their  power  to 
comply,  no  demand  was  necessary.  {DelanicUer  v.  JUiller,  1 
Conn.  75;  Everet  v.  Coffin,  G  Wend.  603;  1  Johns.  Cas.  406.) 

[*85]        *By  the  Court,  Beatty,  C.  J. : 

This  case  presents  the  following  material  facts:  In  the 
month  of  August,  1862,  Burton,  Kellogg  and  Uznay  owned 
a  quartz  mill  called  the  Phoenix  Mill,  and  were  conducting 
the  business  of  crushing  quartz,  under  the  firm  name  of 
"Phoenix  Mill  Co."    At  this  time  their  mill  property  was 
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mortgaged  for  some  $20,000,  and  the  defendnnts,  Wells, 
Fargo  &  Co.,  held  the  mortgage  as  assignees  of  the  original 
mortgagees.  The  Phoenix  Mill  Company  being  anxioas  to 
add  some  pans  and  other  machinery  to  their  mill,  applied 
to  the  plaintiffs  to  rent  them  the  necessary  machinery.  The 
plaiotiffs  consented  to  enter  into  the  arrangement,  provided 
Wellg,  Fargo  &  Co.  would  become  parties  thereto  so  far  as 
to  protect  them  against  any  loss  or  danger  arising  from  their 
claim  by  way  of  mortgage. 

The  result  of  the  negotiation  was,  that  two  articles  of 
agreement  were  drawn  up  and  signed.  The  first  is  dated 
Augtst  14,  1862,  and  purports  to  be  between  H.  J.  Booth 
4  Co.,  of  the  first  part,  and  the  Phoenix  Mill  Company,  of 
the  second  part.  By  this  agreement  the  parties  of  the- 
first  part  grant,  demise  and  let  to  the  parties  of  the  second 
part  various  ai-ticles  of  machinery,  to  be  delivered  at  the 
Flioenix  Mill  at  various  specified  days  between  then  and 
tlie  fii-st  of  October  following;  the  said  machinery  to  be 
leased  to  the  mill  company  for  the  period  of  six  months, 
from  the  first  of  October  ensuing,  at  a  monthly  rent.  At 
the  end  of  six  months  the  parties  of  the  second  part  ngree 
to  surrender  the  machinery.  There  is  a  further  promise 
tliat  the  j)arties  of  the  second  part  may,  at  their  option, 
purchase  tl)e  machiuerj'  after  the  expiration  of  six  mouths, 
^^  '1  specified  price.  This  iustrnmeiit  concludes  with  the 
^'lalform  of  sealed  instruments,  and  is  signed  thus: 

H.  J.  Booth  &  Co.     [l.  s.] 
Ph(Enix  Mill  Co.         [l.  s.] 
By  Chas.  Uznay. 

Tlio  second  is  dated  August  15,  18G2.  It  recites  the 
facts  im-elai  ion  to  the  mortgage  executed  by  the  members 
^ftlie  Phoenix  Mill  Company,  their  agreement  with 
^<Hli  &  Co.  for  the  machinery,  ^aiid  the  fact  that  [*86] 
^>olli  k  Co.  might,  under  that  agreement,  require 
tlje  privilege  of  removing  the  machinery,  and  winds  up  as 
follows: 

"Now,  therefore,  for  the  pur[>ose  of   assuring  to  said 
I^tli  &  Co.,  without  objection  or  hindrance  on  the  part  ol 
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Wells,  Fargo  &>  Co.,  the  right  to  make  such  removal  if  they 
shall  require  it,  as  well  in  consideration  of  the  snm  of  oue 
dollar,  cash  in  hand,  paid  by  said  Booth  &.  Co.  to  Wells, 
Fargo  &  Co.,  they,  the  said  Wells,  Fargo  &  Co.,  hereby 
agree  and  consent  that  the  said  Booth  k  Co.  may  have  the 
right  and  privilege  of  removing  Siiid  amalgiimating  ma- 
chisery  from  said  mills  on  the  expiration  of  said  six  months' 
lease;  provided,  that  the  same  shall  be  done  without  detri- 
ment or  iujary  to  the  said  mills  or  machinery  as  it  now 
stands. 

"Dated  at  Virginia  City,  Nevada  Territory,  Angnst  15, 

1862. 

"H.  J.  Booth  &  Co.     [l.  s.] 

"Wells,  Fakgo  &  Co.  [l.  s.] 
"By  W.  H.  Snoioxs,  Ag't.** 


Several  months  before  the  expiration  of  the  lease.  Wells, 
Fargo  &  Co.  took  steps  to  foreclose  their  mortgage.  About 
two  weeks  after  the  expimtion  of  the  lease  the  decree  of 
foreclosure  iras  rendered,  and  in  a  little  less  than  a  month 
after  the  decree  the  sale  took  place,  and  Louis  McLane  (one 
of  the  finn  of  Wells,  Fargo  &  Co.)  became  the  purchaser. 
In  this  purchase,  it  is  admittetl  he  was  acting  for  the  com- 
pany. At  the  end  of  six  months,  the  sheriff's  deed  was 
executed  to  McLaue.  In  the  meantime  the  original  owners 
of  the  mill  remained  in  possession.  After  McLaue  got  the 
deed  the  mill  company  attorned  to  him  and  they  paid  rent, 
but  never  delivered  the  actual  possession.  McLaiue  entered 
into  a  coutnict  to  resell  to  the  mill  company;  but  they  being 
unable  to  pay,  this  contract  was  not  carried  out,  and  at  their 
request  he  sold  the  mill  to  a  third  party.  Before  this  sale 
was  made,  Booth  &  Co.  had  made  a  written  request  of 
James  H.  Liitham  (the  agent  of  W  ells,  Fargo  &  Co.  at  Vir- 
ginia citv,  where  the  property  is  situated)  to  be  allowed  to 
enter  on  the  premises  anil  remove  the  leased  machinery. 
To  this  request  the  agent  made  an  evasive  reply,  neither 

authorizing  nor  refusing  permission  to  enter  on  the 
[*87]     premises  and  remove  the  *renied  machinery.     Such 

ai)|>ear  to  have  been  the  facts  proved  on  the  triaL 
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It  is  neoesmy  now  to  rerert  to  the  pleadings.  The  com* 
plu&t  IB  againsfc  a  number  of  jmrties  who  are  alleged  to  be 
paitoeni  composing  the  firm  of  Wells,  Fargo  &  Oo.  The 
conplabt  first  recites  the  fact  of  the  execation  aud  transfer 
'  oC  the  mortgage  by  the  mill  company.  That  tliey  (plain ti&) 
van  at  a  certain  time  the  owners  of  certain  macb  inery .  That 
flMjnfdsecl  to  rent  it  until  Wells,  Fargo  &  Co.,  <'  for  a  valu- 
•Ue  eoasi deration  nndertook  and  faithfully  promised  and 
igieedto  aud  with  said  plaintiflb,  that  they,  said  ])Iaintiffs, 
dMmld  haTO  the  right  and  privilege  of  removing  said  aroa1ga« 
nuting  machinery  above  described  from  the  said  mill  at  the 
expiiation  of  the  said  proposed  lease."  That  upon  this  agree- 
meat  being  entered  into  by  Wells,  Fargo  &  Co.,  they  leased 
tbemacliineiy  to  the  mill  company,  setting  out  the  terms  of 
tbtt  lease  and  making  it  a  part  of  their  complaint.  That 
befofe  any  part  of  the  machinery  was  delivered  tiicy  had 
^tered  into  the  contract  with  Wells,  Fargo  &  Co.  for  its 
MioTal,  etc.,  stating  the  substance,  effect  aud  legal  opera- 
&D,  as  the  pleader  seems  to  have  understood  it,  of  that 
iitttniinent  and  setting  out  the  iqstmment  itself,  and  aver- 
ring that  Wells,  Fargo  &  Co.  received  a  valuable  considora- 
tioufor  entering  into  it.  That  the  machinery  was  delivered 
lA  accordance  with  the  terms  of  the  lease.  That  the  mort- 
gage was  foreclosed,  and  defendants  obtained  possession  of 
tite  property  mortgaged,  including  the  machinery.  The 
<io&cIiiding  part  of  the  complaint  is  as  follows: 

"The  plaintiffs  further  allege  uik>u  information  and  be- 
^tthat  all  of  said  bottoms,  pans,  shafting,  gearing,  etc., 
^  alill  in  said  luill;  that  the  said  lease  has  ex[>ired,  and 
aTer  that  they,  the  said  plaintiffs,  are  still  the  owners  of 
^lawfully 'entitled  to  the  possession  of  the  said  ]>ro[)erty, 
^  that  the  same  has  never  been  paid  for  by  the  said 
Phcdoix  Mill  Company,  or  by  the  said  defendants.  The 
plaintifig  farther  allege  that  being  so  the  owners,  and  en- 
bUed  to  the  possession  of  the  said  property,  they  did,  on 
^ about  the  fourteenth  day  of  February,  1865,  at  Virginia, 
^^tfof  Storey^  make  demands  upon  the  said  Wells,  Fargo 
'  Co.  to  snrreuder  to  them  all  of  the  said  property, 
^  to  pennit  the  said  plaintiflb  to  enter  *upou  the    [^8] 
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said  premises,  and  permit  them  to  remove  the  said  prop- 
erty, the  said  plaintiffs  offering  to  effect  said  removal 
without  detriment  or  injury  to  the  said  mills  or  other  ma- 
chinery not  belonging  to  them.  The  plaintiffs  finally  allege 
that  the  said  defendants  wholly  failed,  neglected  and  re- 
fused, and  still  do  fail,  neglect  and  refuse,  either  to  deliver 
the  said  property,  or  any  part  thereof,  to  the  said  plaintiffs, 
or  to  permit  them  to  enter  upon  the  said  premises  and  effect 
said  removal  themselves.  But  the  said  defendants  have 
kept,  retained,  and  converted  the  said  property  to  their  own 
use  and  benefit,  whereby  the  plaintiffs  have  sustained  dam- 
ages in  the  hum  of  $10,000,  Wherefore  the  plaintiffs  bring 
suit  and  demand  judgment  aguiust  the  said  defendants  for 
the  said  sum  of  $10,000  and  costs  of  suit." 

The  answer  denies  that  there  was  any  consideration  for 
the  contract  entered  into  by  Wells,  Fargo  &  Co. ;  denies 
some  of  the  legal  effects  alleged  by  the  plaintiffs  to  arise 
upon  the  execution  of  the  contract;  denies  that  Wells, 
Fargo  &  Co.  ever  got  possession  of  the  mortgaged  property 
or  had  control  of  the  machinery,  and  closes  with  the  follow- 
ing denial:  **And  defendants  further  deny  that  they  have 
kept,  retained,  or  converted  the  said  property,  or  any  part 
thereof,  to  their  own  use  or  benefit;  or  that  by  any  act  of 
defendants,  plaintiffs  have  sustained  damages  itf  the  sum  of 
$10,000,  or  any  other  sum  whatever." 

Upon  these  pleadings  the  parties  went  to  trial,  and  plaint- 
iffs offered  to  prove,  by  one  Tyrel,  the  value  of  the  ma- 
chinery in  the  month  of  February,  1S65,  the  time  that  the 
plaintiffs  demanded  permission  to  remove  it.  This  the 
court  refused,  on  the  ground  that  there  was  no  allegation 
in  the  complaint  of  its  value  at  that  time.  The  plaintiffs 
then  offered  to  prove  by  the  same  witness  the  amount  of 
damages  they  had  sustiiined  by  failure  and  neglect  of  defend- 
ants to  surrender  the  property.  The  court  refused  also  to 
admit  this  evidence,  and  then  granted  a  nonsuit  on  the 
ground  that  plaintiffs  had  failed  to  prove  a  convei*siou  by 
defendants. 

To  each  of  these  rulings  plaintiffs  excepted,  and  now 
allege  that  they  were  erroneous,  and  the  judgment  skoald 
be  leversed. 
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The  first  qaestion   to  be  determined  is:  What  is  the 
nature  of  this  action?    The  respondents  contend 
that  it  is  trover,  and  that  *there  was  no  proof  of     [*89] 
conversion,    and    therefore    the  action  cannot  bo 
maintained,  and   the  nODSuit  was  right.     The   complaint 
seems  to  have    been  framed   as    an  action   on   contract. 
Whether  in  as.sampsit  or  covenant  it  would  bo  hard  to  say. 
And  from  the  peculiarities  of  the  instrument  (signed  with 
tie  firm  or  partnership  name  of  the  contracting  parties, 
and  Laving  a  seal  annexed  to  and  following  their  sig- 
natures) it  is  perhaps  equally  liard  to  say  whether  the  con- 
tract should    be   treated  as  a  covenant  or  a  mere  written 
agreement  not  under  seal.     But  treating  it  as  ono  or  the 
other,  the  facts  are  all*  set  up   in   the  complaint,  which 
it  would  be  necessary  to  set  up  either  in  an  action  of  cove- 
iiaut  or  assumpsit.     As  our  statute  does  away  with  all 
mere  form,  it  is  allowable  to  treat  it  as  one  or  the  other. 
In  addition  to  all  the  allegations  necessary  to  sustain  the 
complaint  as  one  on  contract,  there  are  also  other  allega- 
tions suflScient  to  make  it  a  good  complaint  in  trover.     If 
retreat  this  as  an  action  of  trover,  at  least  nine-tenths  of 
the  complaint  are  surplusage.     The  allegations  necessary 
^maintain  that  action  are  simple  and  few.     All  the  allega- 
tions about   the  contracts,   etc.,  would   in   such   case   be 
surplusage.     It  is  true  that  the  facts  stated  in  the  complaint 
^ould  have  to  be  proved;  but  if  the  action  is  to  bo  treated 
^one  in  tort,  they  ought  not  to  be  stated  in  the  pleadings. 

On  the  other  hand,  if  we  treat  this  as  an  action  on  con- 
tract, then  all  that  part  about  conversion,  etc.,  which 
P^ftains  particularly  to  the  action  of  trover,  is  to  bo  treated 
^surplusage.  But  whatever  the  action  may  bo,  it  is  for  a 
siDgle  object:  to  obtain  damages  done  to  i)laintiffs  by  de- 
priving them  of  their  machinery.  Under  our  very  liberal 
system,  the  pleading  must  be  sustained,  and  the  i)laintiffa 
^ill  1)0  entitled  to  recover,  if  all  the  facts  stated  in  the  com- 
P'^i^U,  and  which  are  sustained  on  the  trial,  either  by  proof, 
^ho  admissions  of  defendant  in  open  court,  or  the  want  of 
denial  in  the  answer,  show  that  plaintiff  has  a  good  canso 

0*  action  to  recover  in  damages.     Let  us  see  first  whether 
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the  plaintiff  is  entitled  to  recover  in  troTer.  To  determine 
tliisy  it  is  necessary  to  make  some  investigation  as  to  tlie 
nature  of  what  I  shall,  in  this  opinion,  call  fixtures.  This 
word   "fixture"  is  used  in  a  variety  of  senses.     In   its 

broadest  si^ification  it  is  sometimes  used  to  desig- 
[*90]     nate  anything  which  is  by  ^artificial  means  attached 

permanently  or  substantially  to  the  soil  or  freehold. 
But  there  is  another  and  more  technical  meaning  sometimes 
given  to  the  word.  That  is,  something  substantially  affixed 
to  the  land,  but  which  may  afterwards  be  lawfully  removed 
therefrom  by  the  party  affixing  it,  or  his  representative, 
without  the  consent  of  the  owner  of  the  freehold.  It  is  in 
this  latter  sense  that  the  word  is  used  in  this  opinion. 
Fixtures  of  this  kind  have  been  held  by  many  courts  in  the 
United  States  as  personal  property,  even  whilst  attached  to 
the  soil.  As  they  are  the  personal  property  of  the  party 
attaching  them  to  the  soil  before  they  become  fixtures,  and 
as  ho  has  the  right  to  remove  them  at  any  time,  nud  again 
convert  them  into  personal  property,  some  courts  have  seen 
proper  to  hold  them  all  the  time  as  such.  Under  this  view 
of  the  case,  courts  in  Maine,  Massachusetts  and  New  York 
have  sustained  actious  of  trover  for  fixtures  that  were  never 
removed  or  detached  from  the  freehold.  (See  Russell  v. 
Richards,  1  Fairchild,  429;  Ford  v.  Cohh,  20  N.  Y.  344; 
Smith  V.  Benson,  1  Hill,  17G;  Utlls  v.  Bannister,  4  Mass. 
514;  Ashmun  v.  Williams,  8  Pick.  402.) 

In  all  these  cases  the  courts  call  the  things  which  are  the 
subject  of  litigation  personal  property,  although  they  are, 
technically,  fixtures;  that  is,  things  att:iched  to  the  land, 
but  with  a  privilege  on  the  part  of  some  ouo  other  than  the 
owner  of  the  land  to  remove  them.  If  these  cases  be  law, 
then  we  have  no  doubt  of  plaintiffs'  right  to  recover  in  this 
action,  for  these  pans,  etc.,  clearly  became  fixtures  undei 
the  contracts  with  the  Phoenix  Mill  Company  and  Wells, 
Fargo  &  Co.  The  sale  of  the  property  and  purchase 
thereof  by  McLaue  for  Wells,  Fargo  &  Co.,  did  not  change 
their  status.  There  can  be  no  doubt  but  that  as  long  ae 
either  the  one  or  the  other  of  these  parties  held  the  mill, 
the  plaintiffis  had  a  right  to  take  off  the  pans.     McLane, 
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letiBg  for  Wells,  Fargo  &  Co.,  conyerted  the  pans  by  sell- 
iig  ibem  with  the  mill.  No  other  proof  of  conyersion  but 
thenle  of  the  mill  with  its  fixtures,  was  necessary.  Under 
flme  tathorities,  Booth  &  Co.  could  either  treat  the  sale 
bjlbLuie  as  a  conyersion  and  sue  Wells,  Fargo  &  Co.,  or 
Bi^t  demand  the  pans,  etc.,  from  the  present  owners  of 
{he  milly  and  on  their  refusal  to  surrender,  sue  them. 

*BQt  whilst  these  authorities,  highly  respectable  [^1] 
ia  duffscter,  support  this  yiew  of  the  case,  the 
vriter  of  this  opinion  cannot  but  dissent  from  the  views  ex- 
pressed in  all  these  cases.  In  my  opinion,  property  is 
either  real  or  personal,  according  to  its  nature.  Contract 
cttsot  make  a  chattel  realty,  nor  realty  a  chattel.  The  case 
cited  from  1  Fairfield  shows  the  danger  of  such  departures 
bom  common  law  principles.  In  that  case,  a  man  buys  a 
pi^  of  land  with  a  saw*mijl  on  it.  He  knows  nothing 
tboQt  anybody  bnt  the  owner  of  the  freehold  haying  any 
daim  to  the  mill.  But  after  the  purchase,  he  is  sued  for 
the  mill,  and  its  yalue  recoyered  from  him.  If  such  a  doc- 
^ioe  is  tenable,  then  the  man  who  buys  a  lot  covered  by  a 
Vrick  house  may,  without  any  negligence  on  his  part,  be 
impelled,  after  having  paid  the  owner  of  the  soil  for  lot 
M  Louse,  to  pay  somebody  else  for  the  house.  Such  a 
doctrine  appears  to  me  extremely  dangerous.  The  New 
7ork  courts  seem  to  hesitate  in  foUowing'the  Maine  case 
to  its  legitimate  result.  They  seem  only  willing  to  apply 
ike  principles  of  this  case  when  the  property  in  controversy 
approaches  the  character  of  personalty  in  its  nature.  But 
^  mere  contract  can  convert  potash  kettles  built  into  a  wall 
u^  8aeh  a  manner  as  to  be  firmly  attached  to  the  freehold, 
then  it  can  also  convert  saw-mills  and  gi*anite  walls  into 
personalty.  In  my  opinion,  all  fixtures,  whilst  attached  to 
Ae  freehold,  are,  for  the  time  being,  a  i)art  of  the  realty. 
%  coutract  can  change  their  nature.  It  is  ti-ue  there  may 
^ftcoutract  allowing  some  one  to  take  them  off.  Indeed, 
^leeg  there  be  some  contract,  law  or  custom  allowing  such 
'amoral,  they  are  not  technically  fixtures.  But  a  contract 
thateoniething  may  be  converted  into  personalty  at  a  future 
%idoes  not  make  it  so  from  the  time  of  the  contract. 
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The  owner  of  tbe  laud  might  make  a  contract  allowing 
'  another  to  take  off  all  the  soil  to  the  depth  of  ten  feet  for 
making  brick;  bnt  the  contract  alone  would  not  convert  the 
surface  of  the  soil  into  bricks  or  other  personal  property. 
It  would  still  be  a  {>art  of  the  freehold.  In  mj  opinion, 
this  complaint  should  be  treated  not  as  a  declaration  in 
tort,  but  as  one  on  contract.  As  such  I  believe  it  to  be 
sufficient. 

The  necessary  preliminary  facts  appear  by  the  pleadings; 

the  instrument  which  is  the  foundation  of  the  action 

[^2]     is  set  out,  and  we  ^think  a  breach  is  well  assigned. 

Among  other  things,  defendants  agreed  thatplaintifi 

might   "have  the  right  and  privilege  of   removing  said 

amalgamating  machinery  from  said  mills,*'  etc. 

The  breach  assigned  is,  that  defendants  wholly  failed, 
neglected  and  refused,  and  still  do  neglect  and  refuse  to  de- 
liver said  property  (amalgamating,  machinery)  *  *  *  * 
or  to  permit  them  (plaintiffs)  to  enter  upon  the  said*  prem- 
ises (the  premises  where  the  machinery  is  fixed)  and  effect 
said  removal  themselves.  The  breach  is  not  in  the  same 
language  of  the  contract,  yet  it  seems  to  be  sufficiently 
stated.  The  answer  does  not  negative  this  breach.  There 
are  indeed  but  few  material  allegations  or  denials  in  the  an- 
swer. It  denies  any  consideration  for  the  agreement,  but 
ample  consideration  is  proved.  It  denies  any  damage,  and 
denies  that  defendants  were  ever  in  actual  possession  of  the 
mill  and  machinery.  These  are  all  the  material  denials 
therein  contained.  The  denials  of  any  damages  arising 
from  the  action  of  defendants,  put  the  plaintiffs  on  the 
proof  of  these  damages,  and  we  think  one  of  the  best  methods 
of  proving  these  damages  was  to  prove  what  the  machinery 
was  worth  when  plaintiff  asked  permission  to  remove  it. 
Of  course  the  value  would  have  been  diminished  bj  the 
cost  of  removal,  but  that  cost  would  have  been  a  proper 
subject  of  cross-examination.  There  is  nothing  in  the 
point  that  plaintiff  did  not  aver  the  Yalue  of  the  machinery 
at  the  time  he  offered  to  remove  it.  Such  an  averment 
would  have  been  unnecessary,  treating  this  action  as  in 
tort,  or  on  contract.     The  proper  averment  was  the  amount 
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of  damagv  nufadned  bj  {he  tort  or  breach  of  contract ;  pro v- 
iag  the  Ttlae  of  the  property  was  only  one  of  tbe  many 
iMtlioda  ef  proiAuig  the  damage.  We  are  not  by  any  means 
tttnABdifaat  the  inot  that  defendants  never  were  in  the  ac- 
ind  posMsion  of  the  mill  is  a  safficient  excnse  for  refusing 
to  pormit  plaintifls  to  enter  and  remove  the  machinery. 
Bm  eonMd,  but  that  if  defendants  had  consented,  their 
tonuts  who  were  the  original  lessors  of  plaintiffs,  would 
aho  lutve  eonsented  to  the  removal  of  the  machinery.  As 
tbe  pleadings  stand,  it  appears  to  ns  the  plaintiffs  should 
luve  been  allowed  to  prove  their  damages. 
The  erase  is  reversed,  and  remanded  for  a  new  trial. 

Ims^  J.,  oononiring:  I  concur  in  the  judgment. 
Aunm,  J«,  did  not  participate  in  this  decision. 


LVCICHr  AL.,  Legatees,  Asvellajxtb,  v.  MABCO  MEDIN 

XT  AL.,   BeSPONDENTS. 
[3  Njetada,  93.] 

^^<SAR  Coura— JvBSDiOTZON  ow, — Althongh  the  same  court  has  jnrisdic- 
tkm  imcler  <rar  wpAtm  of  caaes  at  law,  in  equity  and  in  matters  of  pro- 
^^  jet  tha  aeTexal  dasaea  of  ooaea  must  be  kept  separate,  and  a  peti- 
tkmto  tha  oonrt  of  probate  oannot  be  confouuded  with  an  adtion  at  law 
or  •  rait  in  chancery. 

^'^Oaatgm  wbbx  Axxowxd. — An  error  in  the  names  of  the  petitioners  in  a 
QMe  in  probate  pending  and  undetermined,  may  be  corrected. 

^ttta  or  Dbokasbd  Fnoomi — ^Wbkn  Exkgutob  should  bk  Bkmoted. — 
Waste,  negligence  and  mismanagement  afford  as  good  groundn  for  the 
'MDoval  of  an  eseontor,  as  actual  fraud.  If  an  executor  qualify  as  snch, 
ttd  totally  neglect  his  duties,  he  should  be  removed,  although  he  has 
tOQunitted  no  positive  act  of  wrong. 

'''^■^Wnni  EaoBCinoB  mat  Eicplot  Coumsioi. — An  executor  may  employ 
^ooasel  to  attend  to  the  litigation  concerning  the  estate.  But  he  kaH 
^  ri^t  ta  employ  counsel  at  the  expense  of  the  estate  to  keep  the  ac- 
^MUits  and  do  that  business  for  which  he  is  compensated  by  bis  fees. 

'^B»K-8RTLnaicT  or  Aoooumtb  or  ExjcorroB— When  Heh  Adjcdicata. — 

^  court    diflonases   at   length   the   question  as  to  what   accounts 

'  «•  to  be  considered  res  a(()wlicaia,    Iltld,  that  a  probate  court  may 

coneefc  Its  own  enon  in  the  settlement  of  estates,  either  in  regard 

V>iaatlas  of  law  or  laot,  at  any  time  before  final  settlement,  provided 

(1)  SKev.lOS. 
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sach  coirectioos  can  be  made  from  the  record  wHlioiit  openii 
proof  in  the  case;  that  vhat  appears  on  the  face  of  an  acconnt  a: 
terlocatory  decree  to  hare  been  once  settled  must  remain  closed,  i 
the  record  itself  dtsdoees  some  error. 

Idbm  —  RiGBT  OF  ExKccTOB  TO  CoiCPBoxisB  ScTT. —  Under  section  S 
the  probate  act,  an  executor  may  pay  money  to  compromise  t 
pending  ngolnst  an  estate.  But  he  cannot  laxrfoUy  make  soch  pa; 
without  the  prexions  consent  of  the  probate  court. 

Idkm — Texakt  cr  Comsiox. — When  a  party  vho  is  executor  of  the  eel 
a  deceased  co-tenant  in  common,  pays  money  to  compromise  a  suit 
the  common  property  without  consulting  the  probate  court,  he  v 
held  to  have  paid  as  a  co>tenani,  and  not  as  executor. 

Idex — ExECTTOB  HAS  HO  BicHT  TO  BoExow  MoNKT. —  An  cxccutor  r 
borrow  money  to  8pt:cnlate  for  an  <.  state,  unless  specially  authoriz 
the  will  to  do  so. 

Idem — Assksbmksts  om  Mining  Stock. — An  executor  hsTing  stock  on 
liable  to  assessment,  nhould  either  get  an  order  of  the  probate  co 
sell  it,  or  else,  if  the  estate  is  surely  solvent  without  the  stock,  t 
over  to  the  legatees.  He  should  not  borrow  money  to  pay  the  a 
ments. 

[*94]        ♦Appeal  from  the  District  Court  of  the  First 
dicial  District,  Hon.   Bichaud  Hising  presidii 
The  facts  of  the  case  are  stateil  iu  the  opinion. 

C  F,  De  Long  and  W.  IL  Rhoiles^  for  Appellants: 

It  is  not  competent  for  the  probate  court  *  to  decide 
any  account  is  so  far  final  as  to  bar  all  further  inqnii 
regard  to  matter  not  included  in  the  account  already  set 
and  to  oust  the  court  of  jurisdiction.  {Field  w  HUchcoct 
Pick.  405;  Stearns  v.  Siearmt,  1  Pick.  157.)  The  accc 
settled  by  an  executor  or  administrator,  in  a  coui 
proper  jurisdiction,  are  prima  facie  evidence  in  his  fj 
and  can  be  impeached  for  error  or  fraud  only.  (Smi 
Hind,  7  How.  Miss.  188;  AUen  v.  Clark,  2  Blackf. 
Turmry,  Williams,!  Terg.  172;  Owens  v.  Colli nson,  3 
&  J.  25;  MvCnlloagh  v.  Jlonlr/oinert/,  7  Serg.  &  Ilaw, 
Vtfifnvr  V.  Jlciliirrun,  1  Freeman  Ch.  149;  Praltw  Noi'i 
5  Mason,  95;  Turner  v.  Uillinns,  7  Yerg.  172;  Day  to 
Surrogates,  543;  Ellet  v.  llathban,  4  Paige,  102.) 
claim  against  the  property  was  never  presented  by  the 
gants  to  the  executor  a.s  required  by  section  140  of  the  Es 
Act.    (1  Nev.  Stat.  208.)     And  the  law  docs  not  give 
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executor  the  rigbt  to  compromise,  except  by  order  of  the 
court.  (Sec.  144,  Id.  209.)  As  to  charge  of  interest  by  ad- 
ministrator, see  Dayton  on  Surrogates  (534);  Tompkins  y. 
Weeks  (26  Cal.  50). 

Williams  dk  Bisder^  for  Bespondents: 

A  decree  of  a  i:>robate  court  settling  an  account  is  con- 
clusive. (Stat,  of  1861,  p.  225,  sec.  239;  Me^Ten  v.  21ie 
fvffk,  25  Wend.  9G-7;  Conor  v.  Mayor,  25  Barb.  513; 
Thomas  v.  Uaiivood^  1  Ed.  Cb.  601-3;  Sandfo^d  v.  Head,  5 
Cal.  298;  8  B.  Mon.  507.)  A  decree  correcting  mistakes  in 
an  account  not  linal,  will  not  bo  made  because  the  probate 
court,  may,  in  its  final  account,  correct  such  misUikes. 
(Slearm  v.  Stearns,  1  Pick.  157.)  A  party  may  appear  for 
tlieparpose  of  objecting  to  tbe  form  of  a  proceeding,  and 
if  tbe  objection  is  overruled,  may  defend  upon  tbe  merits 
without  waiving  bis  objection.  (Diedesheimei'  v*  Brown,  8 
Cal.  339;  Avaij  v.  Slack,  17  Wend.  86.) 

%  the  Court,  Beatty,  C.  J. :  [*98] 

In  this  case,  a  petition  was  filed  by  Luea  Jacovicli  and 
Dodato  Milinovicb  against  Marco  Medin  and  Vincent  Mila- 
^rich,  executors  of  Marco  Milinovicb,  deceased.  The 
petition  is  beaded  *'In  the  matter  of  the  estate  of  Marco 
Milinovich,  deceased."  In  a  subsequent  stage  of  the  pro- 
ceedings, by  leave  of  the  court,  the  names  of  both  these 
petitioners  were  struck  out  from  the  title  of  the  petition, 
^d  the  following  names  were  inserted  in  lieu  thereof:  **  An- 
dreane  Lucich,  Andrew  Milinovich,  Bogdun  Milinovicb  and 
eliildren  of  Marietta  Barbarovich,  deceased,  John  and  An- 
dj'eane  Barbarovich,  legatees." 

The  petition  shows  that  Marco  Milinovich  died  at  Vir- 
pnia  city  on  the  fifteentb  day  of  July,  1863,  leaving  Marco 
Media  and  "Vincent  Milatovich  his  executors,  who  subse- 
?nently  qualified  as  such.  It  further  shows  that  Andreane 
I^ncich  and  the  others  who  were  substituted  with  her  as 
petitioners  were  tbe  residuary  legatees  of  decedent's  estate, 
both  real  and  personal.  The  petition  further  shows  that 
*11  iLo  residuary  legatees  are  foreigners,  not  residing  in 
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the  United  States,  and  that  the  original-  petitioners  were 
the  agents  or  attorneys  of  the  legatees.  The  petition  then 
alleges  that  the  executors  never  filed  a  joint  inventory,  but 

that  Medin  only  filed  a  separate  inventory  on  the day 

of ,  1863,  showing  property  to  amount  of  about  $27,- 

857.50.  The  other  executor  never  filed  any.  Letters  tes- 
tamentary were  issued  to  Medin  in  1863,  and  to  MilatovicL 
about  the  first  of  July,  1864:.  No  joint  accounting  has  evei 
been  had  by  said  executors  with  the  estate. 

It  is  further  charged  that  Medin's  inventory  was  not  cor- 
rect, true,  or  complete.  It  charges  him  with  fraudulent 
suppression  and  concealment  of  certain  property.  II 
charges  him  with  fraud  in  a  settlement  made  with  the 
probate  court  in  February,  1865.  It  sets  out  many  par- 
ticulars in  which  the  settlement  is  fraudulent,  and  winds 
up  with  the  following  prayer: 

**  Wherefore,  the  premises  considered,  your  petitioners 
respectfully  pray  that  the  said  executor  be  cited  to  appeal 
and  show  cause  why  he  shall  not  be  compelled  to  file  a  fur- 
ther inventory  of  the  property  of  said  estate,  and 
[*99]  to  show  cause  why  the  settlement  of  *said  account.^ 
above  refeiTed  to  should  not  be  set  aside,  annulled, 
and  revoked.  Tour  petitioners  further  pray  the  court  thai 
said  executor  bo  immediately  ordered  to  file  de  vovo  full, 
true,  and  correct  accounts  of  all  property  of  said  estate- 
real,  personal  and  mixed — which  has  come  to  his  knowl- 
edge or  possession;  of  all  moneys  received  or  paid  out  it 
behalf  of  said  estate;  and  that  he  be  ordered  to  bring  intc 
court  proper  and  satisfactory  vouchers  for  all  sums  dis* 
bursed;  and  your  petitioners  pray  the  court  for  all  sue! 
other  and  further  relief  as  may  be  just  and  proper." 

The  court  below  went  into  proof  as  to  the  various  allega 
tions  in  the  petition;  came  to  the  conclusion  that  then 
were  some  mistakes  in  the  settlement  of  the  executor  MJedin 
but  no  fraud,  and  dismissed  the  petition.  The.petitioneri 
moved  for  a  new  trial,  which  was  denied,  and  appeal  to  this 
court  from  the  judgment  or  order  of  dismissal  and  from  the 
order  refusing  a  new  trial. 
i-  Upon  the  argument  of  the  case  in  this  court,  one  of  the 
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poinii  most  seriooBl J  urged  by  the  xe8JM>iideiits  is,  tbat  the 
petitioD  does  not  state  facts  sufficient  to  eDtitle  the  peti- 
tioBen  to  the  relief  aongfaL  This  brought  up  the  question 
wlMther  this  petition  might  not  be  treated  as  a  bill  in 
equity.  The  jpetitioners  insist  that  the  district  court,  hav- 
ing eqaiij  jnriadietiony  and  the  facts  in  this  case  stated 
b^  such  as  to  reqnize  the  interposition  of  a  court  of 
eqnitjr,  the  proceeding  may  be  treated  as  a  suit  in  equity, 
ttd  A  decree  rendered  giving  such  equitable  relief  as  the 
proof  in  the  case  will  justify. 

We  think  the  counsel  for  petitioners  are  not  correct  in 
tliis  position.  Although  the  district  court  has  jurisdiction 
in  eoounon  law,  chancery  and  probate  cases,  yet  the  pro- 
eeedings  in  each  are  separate  and  distinct,  at  least  a  piio- 
ceeding  in  a  probate  case  must  in  its  very  nature  be  distinct 
bom  an  action  at  law  or  a  suit  in  chancery.  Under  our 
pnetioe  an  equitable  defense  may  be  set  up  to  an  action  at 
lav,  and  in  this  way  the  common  law  and  chancery  practice 
beoome  to  some  extent  blended  in  the  same  case.  In  other 
nspeets  the  proceedings  in  chancery,  at  common  law  and 
in  probate  courts  are  distinct,  aud  the  proceedings  in  one 
filaaa  of  cases  should  not  be  mixed  up  with  those  of  another. 

Thia,  it  appears  to  us,  was  peculiarly  a  proceeding 
in  the  probate  court,  and  *had  none  of  the  char-  [^100] 
icteiiatics  of  a  suit  in  equity.  If  it  were  a  suit  in 
^uity,  there  would  be  a  fatal  objection  to  it.  It  would  be 
&  bill  to  set  aside  the  settlement  and  accounts  of  an  execu- 
tor who  has  not  yet  made  his  final  settlement  with  the 
probate  court.  This,  it  appears  to  us,  would  be  very  objec- 
Enable.  A  court  of  equity  certainly  has  the  power  to  in- 
^oite  into  the  final  account  of  an  executor,  and  proceed  to 
hear  evidence  to  falsify  and  surcharge  the  account  for  fraud, 
^  to  render  such  decree  as  is  necessary  to  do  equity  iu 
theeaae. 

^t  if  any  bill  has  ever  be6n  sustained  against  an  execu- 
wriojEolgify  and  surcharge  an  account  vol  fiimly  it  has  es- 
fn^oar  observation,  and  we  are  not  referred  to  any  such 
^  the  brief  of  counsel. 

We  think  snch  a  practice  would  be  extremely  inconven- 
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ient.  If  indulged,  it  migbt  result  in  liaying  several  I 
pending  between  the  same  parties  at  the  same  time,  r^ 
ing  the  settlement  of  a  single  estate.  There  would  certs 
have  to  be  something  extraordinary  in  the  ease  befo 
court  of  equity  would  countenance  such  a  proceeding. 

We  must,  then,  consider  this  as  a  proceeding  by  pet 
in  the  probate  court,  and  endeavor  to  see  to  wliat  reliel 
petitioners  are  entitled.  The  petition  was  presented  ii 
first  place  rather  irregularly  by  the  attorneys  of  the  lega 
in  their  own  name  instead  of  the  name  of  the  lega 
Whilst  this  was  irreguhir,  it  was  not,  perhaps,  fatal  U 
petition. 

The  petition  is  entitled,  "In  the  matter  of  the  esta 
Marco  Milinovich,  deceased."  Such  an  estate  was  in  cc 
of  settlement  before  the  court;  an  en*or  in  the  parti< 
the  petition  was  such  an  error  as  we  think  the  court  n 
amend,  and  properly  did  amend,  by  substituting  the  nam 
the  legatees  for  those  of  the  attorneys.  It  is  not  like  brir 
a  suit  in  the  name  of  the  attorney  instead  of  the  princ 
which  would  be  such  a  fundamental  error  as  could  prol 
only  be  remedied  by  bring  a  new  suit  in  the  name  oi 
proper  parties.  If  we  look  at  the  facts  stated  in  the 
tion,  we  think  it  shows  abundant  gi'ounds  for  asking  tL 
terposition  of  the  court  to  protect  the  estate  from  utter  i 
and  destruction.  The  prayer  of  the  petition 
[*101]  not  appear  to  have  *been  framed  with  a  view  t 
exact  relief  which  a  probate  court  could  have  | 
under  the  existence  of  a  state  of  facts  such  as  is  stat 
the  petition. 

Sec.  115  of  the  probate  act  is  as  follows: 

•'Whenever  property  not  mentioned  in  any  inventor] 
shall  have  been  made,  shiill  come  to  the  possession  or  ki 
edge  of  an  executor  or  administrator,  he  shall  caus* 
same  to  be  appraised  in  the  manner  prescribed  in  this  i 
ter,  and  an  inventory  to  be  returned  within  two  mouths 
the  discovery  thereof;  and  the  making  of  such  inve; 
may  be  enforced  after  notice  by  atbichment  or  removal 
office." 

The  first  part  of  the  prayer  is  certainly  directed  b 
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relief  provided  in  this  section,  uud  the  allegations  of  the 
petition  and  the  proof  equally  show  that  the  court  should 
kve  ordered  a  new  iqirentorj. 
Sees.  226,  7,  and  8,  of  the  probate  act,  read  as  follows: 
"Sec.  226.  Any  person  interested  in  the  estate  may,  at 
aDjtime  before  the  final  settlement  of  accounts,  present  his 
petition  to  the  probate  judge,  prayiug  that  the  executor  or 
admiuistrator  be  required  to  appear  and  render  such  ex- 
Ubit;,  setting  forth  the  facts,  showing  that  it  is  necessary  and 
proper  that  such  an  exbibit  should  be  made."  ''  Sec.  227. 
If  tbe  judge  be  satisfied,  either  from  the  oath  of  the  appli- 
cant, or  from  any  other  testimony  that  may  be  oiTered,  that 
tbe  facts  alleged  are  true,  and  shall  consider  the  showing  of 
tbe  applicant  sufficient,  he  shall  direct  a  citation  to  be 
issued  to  the  executor  or  admiuistrator,  requiring  him  to 
appear  at  some  day  to  be  named  in  the  citation,  which 
diall  be  during  a  term  of  the  court,  and  render  an  exhibit 
as  prayed  for."  "Sec.  228.  When  an  exhibit  is  rendered  by 
an  executor  or  administrator,  any  person  interested  may 
appear,  and  by  objection  in  writing,  contest  any  account  or 
statement  therein  contained.  The  court  may  examine  the 
executor  or  administrator,  and  if  he  has  been  guilty  of 
liegligence,  or  has  wasted  or  embezzled,  or  mismanaged  the 
estate,  his  letters  shall  be  revoked." 

Under  the  provisions  of  these  sections,  if  the  allegations 
of  tbe  i>etitiou  are  true,  the  executors  should  have 
Wn  cited  to  appear,  *and  if  it  was  shown  by  the  [*102] 
evidence  that  the  executors  had  been  guilty  of  iieg- 
V"ce,  tcaste,  embezdemenf,  or  misnianagnneut  of  the  estate, 
^ey  should  have  been  removed.     The  final  settlement  of 
Uie  accounts  with  the  executors  should  have  been  made, 
ainl  they  ordered  either  to  pay  over  the  money  and  estate 
^  tbe  legatees,  or  to  an  administrator,  with  the  will  an- 
nexed, as  the  case  might  require.     The  transcript  contains 
ii'^itber  the  will  of  decedent,  the  inventory  of  the  effects, 
Dor  the  powers  of  attorney  of  those  parties  who  are  repre- 
senting the  legatees.     In  the  absence  of  these   necessary 
docQiuents  the  court  cannot  say  what  order  should  be  made 
in  the  premises. 
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The  transcript  before  U8  coutains  over  three  Lundred 
pages;  nearly  three  hundred  of  it  is  taken  np  with  the  testi- 
mony. The  handwriting  is  not  verf  legible,  and  we  will 
not  attempt  to  say  whether  the  charges  of  fraad  have  or 
have  not  been  sustained.  To  determine  this  point  would 
require  a  careful  weighing  of  the  testimony,  which  would 
be  very  difficult  with  such  a  tmnscript.  It  is  certain,  if 
the  evidence  for  the  petitioners  is  true,  there  have  been 
gross  and  outrageous  frauds  practiced.  But,  on  the  other 
hand,  this  evidence  is  contradicted  in  all  material  points  by 
that  of  respondents.  We  Ihiuk  the  court  below,  on  a  re- 
hearing, will  be  better  able  than  ourselves  to  weigh  this 
evidence,  and  accept  what  is  probable  and  *  reject  what  is 
improbable  and  not  entitled  to  credit. 

But  outside  of  the  question  of  fraud,  there  are  other 
questions  which  it  is  proper  for  this  court  to  pass  on. 
Waste,  negligencCi  and  mismanagement  are  equally  as 
good  grounds  for  removing  executors  as  actual  fraud  or 
embezzlement. 

In  this  case,  one  of  the  executors  has  totally  neglected 
his  duties  as  such.  He  appears  to  have  done  really  noth- 
ing. If  one  qualifies  as  executor  it  is  not  enough  that  he 
fails  to  do  anything  actually  wrong:  he  must  do  what  is 
necessary  to  protect  the  estate,  or  he  should  be  removed. 

The  other  and  managing  executor  has  certainly  wasted 
and  mismanaged  the  estate  in  almost  every  conceivable 
way. 

When  he  came  into  possession  of  the  estate  he  found 
11,480  in  gold,  belonging  individually  to  the  testtxtor,  be- 
sides his  share  of  cash  on  hand  in  saloon,   amounting  to 

$443.75,  in  all  $1,923.75. 
[*103]  *Decedent  also  had  a  half  interest  in  liquors  to  the 
value  of  $4,758.36,  at  invoice  price,  if  we  under- 
stand the  testimony,  or  if  that  was  not  the  invoice  price,  it 
was  the  invoice  price  with  the  freight  added.  These  were 
readibly  salable  at  the  cost  price,  and  perhaps  something 
more,  so  that  he  hud  what  was  equivalent  to  at  least  $4,300 
in  cash.  He  also  came  into  the  possession  of  real  estate 
which  was  producing  a  monthly  rental  of  about  five  hun- 
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M  dollon.  The  estoie  did  not  owe,  apparently,  a  dollar, 
inept  the  ezpeuae  of  testator's  lost  sickness,  which  only 
bried  about  fifteen  dajs.  At  the  end  .of  nineteen  months 
ft»  psfBonal  jproperlj  is  all  gone,  and  the  acting  executor 
kingi  out  the  estate  as  16,311.22}  in  debt  to  himself,  hav- 
ing in  the  meantime  paid  legacies  to  the  amount  of  $3,638. 
LioUier  words  he  brings  the  estate  in  debt  to  himself  some 
0,800  over  and  abore  what  he  has  paid. to  the  legatees. 

This  certainly  saggests  to  the  mind  at  once  some  misman* 
igBBMnt  of  the  affairs  of  the  estate  by  the  executors.  If  we 
onmiiie  the  items  of  expeese  in  detail,  that  impression 
eerttinly  u  not  removed. 

When  the  testator  died  he  was  half  owner  of  a  drinking 
nioon,  which,  it  seems,  made  a  profit  of  nearly  $900  in  the 
burteen  or  fifteen  days  dnring  which  he  was  sick.  After 
bia  death,  the  executor  Medin,  who  was  also  part  owner  of 
tbe  aaloon,  made  haste  to  sell  the  same,  nominally,  to  Mark 
I^^yand  Bpiro  Yicanovicb.  He  did  not  wait  to  qualify 
tt  executor,  he  did  not  have  any  appraisement  of  the  stock 
on  hand  by  any  reliable  and  accessible  person.  He  did 
^e  it  appraised  by  a  Mr.  Dougherty,  but  ho  was  not  a 
resident  of  the  State,  and  was  not  produced  in  the  trial  of 
this  motion  in  the  court  below.  While  the  sale  of  the 
SftlooD  was  made  nominally  to  Lovely  and  Yicauovich,  there 
^  certainly  testimony  enough  to  show  that  Medin  himself 
^*8  the  real  purchaser  of  at  least  one-third  of  the  ostublish- 
Aent,  and  indeed  some  testimony  ttading  strongly  to  show 
^t  Lotely  was  then  on  agent  of  Medin,  and  ihnt  neither  he 
i^orYietmovich  paid  anything  for  their  interest  in  tlio  saloon 
&t  tbe  time  of  the  sale.  That  the  business  was  carried  on 
^itli  Ibe  means  of  testator,  and  nothin''  i)aid  to  Medin 
^^^t  ilie  proceeds  of  sales  from  the  1  iqnors  until  ho  was  paid 
^P*  Tbis  was  certainly  neither  a  prudent  nor  com- 
mendable ^method  of  proceeding.  It  is,  to  say  tlio  [*104] 
'^otit,  calculated  to  throw  suspicion  on  his  con- 
*^  and  motives. 

^.  Medin  selects  Mr.  Dougherty  as  the  appraiser,  but 
is  at  once  the  purchaser  and  the  seller.     His  flimsy 
^^pt  to  show  that  he  only  came  into  the  concern  after 
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Lovely  boagbi  it,  is  only  calculated  to  make  Lis  motives 
the  more  liable  to  an  unfavorable  interpretation. 

TVlien  at  a  subsequent  period  be  qualifies  as  executor, 
instead  of  statinf^  the  amonnt  of  money  and  liquors  on  hand 
in  the  saloon  in  which  testator  had  a  half  interest,  he  onlj 
returns  $1,295.47  as  the  net  proceeils  of  testator*R  share, 
thus  swallowing  up  more  than  half  of  the  testator's  share 
without  any  showing  of  what  had  become  of  it. 

He  makes  the  f  nneral  exi>enses  of  the  testator  (a  saloon- 
keeper in  fiiir  circnmstsioces,  but  not  very  wealthy)  ovei 
$1,200.  He  i^ays  large  assessments  on  mining  stocks  with- 
out any  onler  of  the  probate  court  for  so  doing.  He 
chaises  interest  for  money  he  probsibly  never  borrowed,  oi 
if  he  4lid  borrow  it,  it  was  without  the  shadow  of  authority 
so  far  as  shown  by  this  transcript.  What  authority  he  may 
have  derived  from  the  will  of  the  testator  or  the  ]K>wei's  of 
attorney  of  the  legsitees  we  know  not.  He  {laid  one  attorney 
$300  for  nothiug  that  we  can  see,  unless  it  was  for  advisirg 
him  how  to  squander  the  estate.  He  pays,  or  claims  to 
have  i^aid,  another,  the  same  amount  for  compelling  himself 
to  admit  his>  co-executor  to  a  i>articipatiou  in  the  manage- 
ment of  the  estate. 

When  an  estate  is  involved  in  litigation  an  executor  has 
a  right,  and  it  is  his  duty,  to  employ  counsel  at  the  ex- 
)^nse  of  the  estate  to  defend  its  interests,  but  ho  has  no 
right  to  charge  the  estate  with  the  exiiense  of  counsel  foi 
doing  what  he  himself  should  do.  An  executor  is  })aid  a 
percentage  far  keeping  the  accounts  and  attending  to  the 
ordinary  ailairs  of  an  estate.  If  he  is  so  ignorant  as  not  to 
to  bo  able  to  do  this  himself,  he  mu^«t  out  of  his  i)erceui- 
agf  pay  for  the  neoess;iry  assistance. 

In  this  case,  the  estate  wsis  iuvolved  in  no  litigation  re- 
quiring the  employment  of  eounst*l,  except  the  litigation 
about  the  title  to  real  estate.  For  that  then)  is  a  se{)arate 
chaise,  distinei  from  the  two  items  of  $500  each,  to 
[*10o]  which  we  have  alludeil.  We  have  ^alluded  to  tUl 
these  extravagances  to  show  the  necessity  for  im- 
mediate action  on  the  jKirt  of  the  probsite  court. 

That  court  should  immediately  oixler  the  executors  to  file 
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tt  aoecmnt  muldiig  a  fpU  allowing  of  all  the  property  aud 
MMb  tliat  bave  oome  to  Uieir  Imndtt  up  to  tbe  dato  of  (iliug 
8Qeh  teooont.  The  court  shonlJ  caase  a  Bettlement  to  be 
Bada  wUh  ilie  raeoatonii  and  all  proper  ordera  made  to 
itop  Uie  mnecooaaiy  waate  of  the  estate.  Witboat  tbe  will 
beCoie  ii%  we  cannot  tell  what  ore  the  necessary  orders  to 
be  made.  Whether  the  estate  shall  be  distributed  amoDg 
tbe  legatees  and  derisees,  placed  in  the  hands  of  au  admin- 
ubator  with  the  will  annexed,  or  continued  iu  tbe  bauds  of 
tlie  present  execntors,  with  such  orders  about  tbe  mauoge- 
vmi  of  the  estate  as  will  stop  the  reckless  expenditures 
beretofore  indulged  in,  we  cannot  determine  from  tbe  tran- 
script before  us. 

Que  of  the  great  difficaltiee  presented  to  our  minds  in 
diapodng  of  this  case  is,  to  determine  what  tbe  probate 
court  may  reriew,  detenoiue,  or  adjudicate  wbeu  tbe  cose 
goes  back  for  trhd. 

Tbe  239th  section  of  the  probate  act  seems  to  provide 
tbat  what  is  adjadicated  in  one  settlement  of  an  executor's 
(^tdministrntor's  account  shall  not  be  open  to  adjudication 
^  &&y  future  settlement  iu  tbe  probate  court. 

That  a  final  settlement  with  au  executor  or  administrator 

• 

16  and  ought  to  be  considered  res  adjiuKccUa,  aud  uot  open 
to  farther  question,  except  wbeu  a  bill  iu  cbaucery  is  iiled 
<^^ng  fraud,  is  a  well  settled  principle;  but  to  bold  tliat 
^partial  and  incomplete  settlement  should  ])r6cludo  tbe 
probate  court  from  fuiiher  examination  of  the  executor's 
'^^mits,  seems,  to  soy  the  least,  rather  inconvenient.  In 
obedienca,  however,  to  what  appears  to  be  tbe  plain  letter 
of  tbe  statute,  we  must  so  bold.  But  in  holding  that  a 
P^ial  account,  acted  on  by  tbe  ]>robate  court,  is  to  bo  con- 
^^^lered  as  res  (xdjiulicaia,  we  have  high  authority  for  saying 
It ui only  to  be  so  treated  as  to  those  matters  which  tho  ac- 
^Q&tand  the  decree  of  the  court  show  were  fairly  before 
tbe  court  for  adjudication.  The  general  result  at  which 
tbe  eoort  arrives,  even  in  a  fluid  settlement,  is  immaterial. 
^  tbe  probate  court  finds,  for  instauce,  that  au  executor 
b^  properly  paid  out  all  the  estate  that  came  to  bis  bauds, 
^  wiU  not  prevent  one  interested  in  tbe  estate  from 
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[*106]  *proceediiig  in  the  probate  coart  to  compel  the  ex- 
ecutor to  account  for  property  not  mentioned  in  Lis 
account. 

The  settlement  of  an  account  is  only  res  cufjudicaia  as  to 
those  matters  actually  embraced  in  the  account.  For  this 
principle  see  the  veiy  sensible  opinion  of  Chief  Justice 
Shaw  in  the  case  of  Field  v.  Hitchcock  (14  Pick.  405). 

It  has  also  been  held  that  where  a  mistake  appears  in  a 
former  settlement,  it  may  be  corrected  in  a  subsequent  one. 
(1  Pick.  159-60.) 

It  may  be  difficult  to  determine,  under  this  latter  rule, 
"where  the  line  is  to  be  drawn  as  to  that  which  may  be  cor- 
rected as  a  mistake  and  as  to  that  which  shall  stand  as  res 
adjudicata.  It  would  at  least  be  safe,  if  anything  is  to  be  cor- 
rected which  has  once  been  passed  on,  to  say  everything  is 
liable  to  correction  which  shows  upon  its  face  that  it  is 
erroneous;  that  there  has  been  a  mistake  either  of  fact  or 
law  as  to  that  item. 

This  would  allow  the  court,  at  any  time  before  final  set- 
tlement, to  correct  its  own  errors,  but  not  to  reopen  the 
proof  as  to  accounts  allowed,  excei)t  perhaps  in  cases  where 
the  account  showed  error  on  its  face,  but  did  not  show 
(without  explanation)  the  extent  of  the  error. 

So,  too,  where  anything  is  admitted  by  the  executor  or 
administrator  to  be  a  mistake,  all  this  may  bo  corrected. 
But  if  the  mistake  or  error  are  only  to  be  shown  by  going 
anew  into  the  proof,  this  should  bo  held  as  res  adjtidicatay 
and  not  liable  to  be  opened  to  new  testimony. 

Adopting  these  rules,  then,  let  us  see  what  can  be  inves- 
tigated in  a  new  trial  of  this  motion.  There  was  an  account 
tiled  by  one  of  the  executors  iu  February,  1864,  but  no  no- 
tice seems  to  have  been  given  as  to  the  settlement  of  this 
account,  and  no  action  seems  to  have  .been  taken  thereon. 
In  February,  1865,  a  second  account  was  filed,  not  em- 
bracing what  was  contained  in  the  first,  but  merely  setting 
out  with  the  balance  as  shown  by  that  account,  and  continu- 
ing the  account  from  that  time  down  to  the  filing  of  this 
second  account.  Upon  the  filing  of  this  account,  notice 
was  given  that  the  court  would  hear  exceptions  to  the  same^ 
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tnd  tike  snch  steps  as  the  law  requires  for  tbo  set- 
flflnent  thereof.  This  case  seems  to  have  '^'beeu  [^107^ 
ngululy  bronght  to  a  hearing;  and  the  account  was 
examined*  Bot^  in  approving  this  accojant,  we  hold  the 
tntaoeonnt  was  in  no  manner  approved  or  ucted  on.  Had 
tibe  fint  account  been  properly  approved,  then  it  would 
bfe  been -proper  to  commence  where  that  left  off.  But  as 
the  fint  account  was  never  approved,  the  mere  assertion  in 
the  second  account  of  what  appeared  as  the  balance  due  on 
the  first  cannot  be  held  to  preclude  an  examination  into  the 
items  of  the  first. 

The  first  account  has  never  been  the  subject  of  ad judica- 
iion.   That  the  court  and  the  counsel  who  drew  up  the  de- 
cree of  settlement  considered  only  the  latter  account  as 
idjodieated  is  apparent  from  the  language  of  the  decree. 
Ilit decree  concludes  as  follows:  ''And  it  appearing  to  the 
eoiui»  after  due  examination,  that  said  account  contains  a 
pet  and  full  statement  of  all  the  moneys  received  and  dis- 
poned by  said  executor  from  the  twelfth  day  of  February, 
A.D.  1864,  the  date  of  the  preceding  report  of  said  execu- 
tor, to  the  twelfth  day  of  February,  A.  d.  1865,  including 
ftll  BQiDB  of  money  belonging  to  said  estate  which  came  to 
his  hands  as  such  executor,  or  were  received  by  another  by 
his  order  or  authority  for  his  use  as  such  executor,  during 
Baid period;  that  the  amount  of  said^oney  thus  received 
^^  t6,483.83|,  and  the  amount  thus  disbursed  $11,825.06, 
leayiog  said  estate  debtor  to  said  executor  in  the  sum  of 
10,341.22};  that  for  the  items  of   disbursements  proper 
dehors  are  produced  to  the  court;  and  it  being  proved 
hythe  affidavit  of  said  executor,  annexed  to  his  account, 
that  the  items  of  hia  expenditure  named  and  charged  in 
ttid  account  hare  actually  been  paid  and  disbursed  by  him, 
ftt  the  place  where,  the  date  when,  and  the  parties  to  whom 
the  eaid  payments  are  stated  in  the  said  account  to  have 
*^^  made  respectiyely.     And  the  court  having  duly  con- 
''^'^red  the  said  report  and  account,  and  the  proofs  and 
^^(iions  and  matters  aforesaid,  the  court  finds  that  the 
^d  aceoont  is  jnst,  true,  and  correct,  and  entitled  to  be 
'^Wd  and  i^iprored.     And  now,  on  motion  of  G.  D. 
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Keeney,  Esq.,  attorney  for  said  executor,  it  is  ordered  and 
decided  that  tlie  said  account  and  report  of  Maroo  Medin, 
executor  as  aforesaid,  be  and  the  same  are 
[*108]  *hereby  in  all  respects,  as  the  same  were  rendered 
for  settlement  by  the  said  Marco  Medin,  executor, 
etc.,  approved,  allowed,  and  settled." 

If,  tlien,  only  the  second  account  was  properly  adjudi- 
cated, all  that  was  embraced  in  the  first  account  is  open  to 
inquiry.  The  court  may  inquire  into  the  funeral  expenses, 
both  as  to  what  was  expended  and  as  to  the  reasonableness 
of  the  expenditures.  It  may  inquire  into  the  circumstances 
of  the  sale  of  the  Uncle  Sam  stock,  as  to  whether  it  was  a  fair 
and  honaJUh  sale.  The  same  taxes  are  admitted  to  be  in- 
cluded in  both  bills:  they  must  of  course  be  excluded  from 
the  first.  Inquiry  may  be  made  into  the  matter  of  rents 
from  the  death  of  testator  to  February  12,  1864,  the  value 
of  liquors  on  hand,  the  fairness  of  the  sale,  etc.  Indeed, 
the  whole  question  is  open,  so  far  as  the  period  from  the 
death  of  testator  to  February  12,  1864,  is  concerned;  and 
the  executor  should  be  compelled  to  make  a  full  showing  as 
to  this  part  of  the  affairs  of  the  estate,  both  as  regards  the 
property  which  came  to  his  hands  and  as  to  the  repairs  he 
made.  His  vouchers  for  expenditures  in  repairs  should  be 
produced,  or  if  losl,  accounted  for. 

Inquiries  may  also  be  made  as  to  whether  these  expendi- 
tures were  reasonable  and  proper.  Of  course  the  executor 
must  account  for  jewelry,  etc.,  omitted  from  the  invoice. 

With  regard  to  the  compromise  affair,  we  are  more  at  a 
loss  than  in  regard  to  any  question  presented  in  the  record. 
Here  is  an  item  of  the  account  of  February,  1865.  If  any- 
thing,was  adjudicated  in  regard  to  this  item,  it  was:  first, 
determined  that  this  amount  was  paid;  second,  it  must  alsc 
have  been  determined  that  it  was  rightfully  paid;  for  these 
are  the  very  questions  presented  as  to  each  item  of  an  account 
presented  for  settlement.  Whether  it  was  paid,  was  a  ques- 
tion to  be  determined  by  proof.  Whether  it  was  rightfuUj 
paid,  was  a  mixed  question  of  law  and  fact.  If  the  executor, 
on  his  own  motion,  could  pay  this  amount  of  money  and 
hold  the  estate  responsible,  then  we  must  in  this  case  pre- 
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lome  that  it  waa  proved  to  the  satisfaction  of  tbe  court  that 
thiivas  rightfally  paid*  Bat  we  incline  to  tlie  opinion 
ibt  an  exeontor,  vkhont  the  order  of  the  court,  could 
loilavfally  make  aach  payments.  A  suit  pending 
^Vigunat  the  estate  at  the  time,  we  are  inclined  to  [^109] 
ihiok,  under  the  provisions  of  section  203  of  tbe 
pnbile  act^  might,  upon  the  order  of  the  probate  court, 
ipptoriDg  snoh  a  course,  have  been  compromised,  and  tbe 
numey  paid  to  effect  a  settlement.  But  tiie  executor,  with- 
out tbe  advice  of  the  court,  had  no  right  to  make  such  a 
eonipnmuse. 

He  did,  however,  make  the  compromise;  and  as  be  was 
both  executor  and  tenant  in  common,  he  must  be  considered 
ailuiTiag  made  it  in  his  capacity  of  tenant  in  common. 

The  law  is  well  settled  that  when  one  tenant  in  common 
bojB  in  an  outstanding  title,  it  inures  to  tbe  benefit  of  all 
bb  eo-tenants,  if  they  elect  to  bear  their  share  of  tbe  bur- 
^  of  the  purchase.  (Kent's  Com.,  311,  note  C,  lOtb 
oditkm.)  But  the  co-tenants  cannot,  we  think  (unless  they 
have  previously  assented  to  or  encouraged  tbe  purchase)  be 
compelled  to  contribute.  It  appears  to  be  purely  a  matter 
of  choice  with  them  whether  they  will  contribute  and  take 
U)6  benefits  of  the  purchase,  or  stand  on  tbeir  former  rights. 
We  hate  not  met  with  any  reported  case  where  a  co-tenant 
has  been  forced  to  contribute,  where  be  fairly  and  openly 
^^^  to  renounce  the  benefits  of  tbe  purchase. 

^e  devisees  in  this  case  are  then  entitled  either  to  con- 
^bnte  or  reject  the  terms  of  this  compromise.  Wo  think 
utttrigbt  had  not  been  and  cannot  be  properly  presented 
<o  them  in  the  probate  court.  This  is  a  matter  to  be  settled 
between  tbe  parties  amicably,  or  in  a  coui-t  of  equity.  Tbe 
P'obate  court  has  nothing  to  do  with  it. 

^  executor  clearly  had  no  right  to  borrow  money  for 
^  estate  unless  expressly  authorized  by  tbe  will,  and  tbe 
chai]ge  tor  interest  in  his  second  account  must  be  struck 
^t  nnless  so  authorized.  An  executor  has  no  right  to  spec- 
^te  for  or  with  the  estate.  If  be  held  mining  stock  which 
^^likdy  to  be  forfeited  before  he  could  apply  to  the  court 
w  iostmotions,  he  might  be  justified  in  paying  something 
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to  preserve  it.     But  he  is  certainly  not  justified  in  borrow 
iug  money  for  mining  speculations. 

If  he  hekl  stock  liable  to  large  assessments,  he  shouh 
have  applied  to  the  court  for  leave  to  do  one  of  two  things 
either  to  sell  the  stock,  or,  better  still,  if  the  estate  wa 
surely  solvent  without  the  stock,  to  turn  it  over  to  the  leg 
atees,  and  let  them  sell,  or  take  their  chances  on  speculatioi 

with  it. 
[*110]      *Tlie  order  of  the  court  below  must  be  reverses 
and  set  aside. 

The  petitioners  will  be  allowed  to  amend  their  petition  i 
they  so  desire,  and  further  proceedings  will  be  had  iu  ac 
cordance  with  the  views  expressed  in  this  opinion. 


KESPONSE  TO  PETITION  FOR  KEHEAEING. 

By  the  Court,  Beatty,  C.  J. : 

In  this  case  a  petition  for  a  rehearing  has  been  filed 
indicating  that  the  original  opinion  herein  has,  to  some  ex 
tent,  been  misunderstood.  Had  counsel  read  the  opinion  i 
little  more  carefully,  it  appears  to  us  at  least  a  portion  o 
the  matter  contained  in  the  petition  might  have  beei 
omitted. 

However  that  may  be,  we  will  endeavor  to  make  ourselvei 
fully  understood  on  some  of  the  points  referred  to. 

We  did  not  hold,  as  counsel  say,  "that  the  239th  sectioi 
of  the  probate  act  makes  the  settlement  of  an  executor's  o: 
administrator's  account  final  and  not  open  to  further  quea 
tion,  except  by  bill  in  chancery  charging  fraud."  At  leas 
we  did  not  hold  it  in  the  unqualified  terms  used  by  counsel 
"We  distinctly  held  that  the  court,  notwithstanding  sectioi 
239,  might,  at  any  time  before  final  settlement,  correct  iti 
own  errors,  whether  of  law  or  fact.  That  any  error  appar 
ent  on  the  record  might  be  corrected  before  final  decree 
but  the  court  could  not  open  the  proof  as  to  the  matten 
of  account  already  passed  on  and  settled  by  interlocutory 
decree. 

It  is  the  failure  to  notice  this  distinction  which  seems  t< 
have  misled  counsel  in  various  particulars. 
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OoQiuel  oomplaiQ  that  this  court  assumes  that  there  never 
w»  bat  one  flettlement  of  the  executor's  accounts  upon  ilo- 
tieSr  whilst  in  iaet  there  were  two  such  settlements.  That 
thej  vera  injured  bj  this  assumption  of  the  court.  That  no 
odi  point  was  ever  made  by  the  opposing  counsel,  and  if 
it  bad  been,  they  could  have  shown  that  it  was  unfounded. 
Thit  if  the  xeoord  fails  to  show  both  settlements  it  was  not 
file  bolt  of  respondents,  it  having  been  made  up  solely 
u^r  the  direction  of  appellants. 

^*Tbe plain ti£Ei9  (appellants)  attack  certain  payments  [^111] 
and  expenditures  of  respondents.  The  respondents 
BAj  tbese  expenditures  cannot  be  inquired  into,  because 
tbej  bave  already  been  passed  on  by  the  probate  court.  To 
sbow  tbat  they  have  been  passed  on  by  that  court,  respond- 
ents refer  to  a  decree  which  clearly  shows  that  part  of  these 
items  bave  been  passed  upon,  but  fails  to  show  any  adjudi- 
^OQ  as  to  other  portions  of  the  account.  This  decree  is 
centained  in  the  record  before  this  court. 

We  certainly  could  not  know  that  respondents  had  intro- 
dnced  evidence  in  the  court  below  which  was  not  contained 
in  the  statement  of  the  cose,  or  that  their  answer  contained 
iQatter  not  copied  in  the  record.  If  the  transcript  failed 
to  contain  any  portion  of  the  evidence  or  pleadings  material 
'or  the  defense,  it  was  the  business  of  respondent's  counsel 
to  have  the  record  amended. 

Beference  is  made  in  the  petition  to  various  expressions 
^  the  transcript  which  counsel  seem  to  think  indicate  that 
tJ^ere  were  two  decrees  actually  made  in  the  probate  court 
10  regard  to  these  accounts.  We  think  no  one,  not  other- 
*>*e  acquainted  with  the  fact,  would  ever  have  drawn  such 
Terence  from  the  record.  All  the  expressions  quoted  are 
entirely  reconcilable  with  the  existence  of  but  the  single 
decree  found  in  the  record,  except  one  word.  The  word 
^^^^f^  is  used  in  one  place  where  it  should  have  been  in 
"^singular,  (decree)  if  there  was  only  one  settlement.  But 
^hen  that  word  appears  in  the  rocoi'd,  it  seems  to  be  shown 
^J  vhat  immediately  follows  that-  the  a  was  a  mere  clerical 
«m)r. 

The  transcript  is  so  badly  made  up,  that  we  are  at  a  loss 
KsT.  Dae— 7 
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sometimes  to  understand  how  certain  matters  got  into  it. 
The  body  of  the  answer,  as  contained  in  the  transcript, 
makes  no  reference  to  any  exhibits.  But  immediately  after 
the  affidavit  to  the  truth  of  the  matter  contained  in  the  an- 
swer follow  the  two  accounts,  and  then  this  sentence:  ''That 
upon  the  filing  of  the  accounts  such  proceedings  were  there- 
after had,  that  the  court  rendered  and  entered  the  follow- 
ing deoecs."  After  this  follows  the  decree  settling  the  last 
account  only.  Then  comes  a  statement  of  the  evidence. 
On  the  margin  of  these  accounts  is  marked,  "Answer  con- 
tinued." We  infer  then  that  these  accounts  and  this  de- 
cree must  have  been  attached  to  the  answer  as  ex- 
[*112]  hibits.  But  because  the  clerk  uses  the  *plural  de- 
crees, we  could  not  well  infer  that  there  was  another 
decree  attached  as  an  exhibit  to  the  answer  which  he  did 
not  copy.  Especially  could  we  not  so  infer  when  the  an- 
swer wholly  fails  to  aver  the  existence  of  any  such  decree. 

But  whilst  the  record  utterly  fails  to  show  in  any  manner 
that  there  was  more  than  one  decree  in  regard  to  the  settle- 
ment of  accounts  in  this  estate,  we  will  so  far  modify  our 
former  opinion  as  to  direct  the  court  below  to  give  to  the  first 
account,  'if  it  should  appear  to  have  been  properly  settled 
upon  notice  and  a  regular  decree  of  settlement  made  thereon, 
the  same  efi'ect  that  we  have  given  to  the  second  account, 
which  was  settled  in  March,  1865. 

Whatever  upon  the  face  of  the  account  and  decrees  seems 
to  have  been  once  adjudicated  must  be  considered  closed, 
except  in  so  far  as  the  record  itself  may  show  some  error  in 
the  former  decree.  If  it  should  appear  that  this  first  ac- 
count was  regularly  passed  on  and  settled,  it  will  of  course 
much  abridge  the  extent  of  inquiry  in  any  subsequent  trial. 
We  cannot,  in  the  absence  of  what  is  claimed  to  be  a  regu- 
lar decree,  determine  its  character  or  sufficiency.  To  pre- 
vent misunderstanding,  we  will  say  the  first  item  of  the  firsi 
account  is  for  $1,480  cash  on  hand.  The  passage  of  this 
account  would  not  prevent  the  appellants  from  showing 
there  was  cash  on  hand  at  death  of  testator  other^than  oi 
beyond  the  $1,480. 

The  next  item  is  $3,573.75,  rents.     The  passage  of  thi£ 
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leeonnt,  witti  this  iteiDy  does  not  preclude  ihe  appellants 
boa  showing  thai  Hhe  ezeoators  may  have  received  other 
zeo^  or  tents,  to  a  greater  amount  than  13,673.75.  These 
tiB  nierd  admissions  of  a  general  result,  and  do  not  purport 
to  be  itoDDS  of  account  presented  in  proper  form  for  ad- 
jodiestion  of  the  court 

WA  regard  to  the  third  item,  $1,295.47,  received  from 
tte  settlement  of  partnership  business,  it  is  evident  this 
abo  is  the  mere  result  of  other  accounts.  It  is  not  an  ac- 
ooant  in  such  form  as  could  properly  be  presented'  for  set- 
tlement. The  court  may  properly  go  into  an  investigation 
of  the  accounts  which  produced  this  result,  unless  there  was 
a  fomer  settlement  with  the  probate  court,  and  this  is  the 
btlattce  found  on  that  settlement.  In  the  absence  of  such 
selileiDent,  the  court  may  go  back  to  the  start,  ascertain 
▼bat  amount  of  partnership  property  came  into  the 
hand  of  the  executors,  *bow  they  disposed  of  it,  and  [^113] 
what  were  the  legitimate  expenses  to  be  deducted. 

In  regard  to  the  items  of  expenditure  for  the  estate  as 
charged  in  this  account,  with  the  exception  of  the  last  item, 
^^•12},  they  are  all  of  such  a  character  as  might  legiti- 
mately have  been  paid  by  tlie  executors.  And  if  it  appears 
that  this  account  was  regularly  passed  on,  the  law  supposes 
fiatistactory  proof  as  to  the  payment  of  each  item  was  made, 
ftod  they  are  not  the  subject  of  investigation  in  this  proceed- 
^H'  If  there  was  fraud,  as  insisted  by  appellants,  in  the 
^^haigegfor  funeral  expenses,  etc.,  that  must  be  reached  by 
another  proceeding. 

^  to  the  last  item  in  this  account,  charged  against  the 
^tate  as  money  advanced,  without  any  specification  as  to 
^JjCB,  where,  or  for  what  advanced,  we  think  it  was  error  to 
^low  it  on  such  a  vague  statement.  The  executor  should  still 
^  paired  to  show  for  what  this  was  paid,  and  allowed 
^^^  portion  of  it  as  he  can  show  was  properly  expended. 

I&  fte.  banning  of  the  second  account  is  a  repetition  of 
^^^'tain  charges  against  the  estate  to  the  amount  of  |751, 
^hieh  were  contained  in  the  first  account.  We  think  the 
^^nnts  themselves  clearly  show  this  error,  and  it  is  admit- 
^  by  the  execntoTB.  This  can  be  corrected  in  the  next 
letUeoiant. 
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The  intention  of  this  court  in  requiring  the  executors  to 
file  new  accounts  making  a  full  showing  of  all  the  property 
and  assets  that  have  come  to  their  hands,  etc.,  was  to  have 
them  file  a  statement,  first,  of  the  amount  and  value  of  tbe 
jewelry,  watch,  etc.,  which  it  is  admitted  came  to  the  hands 
of  the  executors,  or  one  of  them,  and  was  never  placed  in 
any  inventory  or  account  of  the  estate.     Another  was,  to 
make  them  show  the  amount  of  partnership  property  which 
belonged  to  decedent,  and  the  particulars  as  to  the  manner 
of  disposing  thereof,  and  the  expenses  of  closing  the  part- 
nership  affairs,   instead  of  merely  returning  the  general 
result  as  netting  $1,295.47.     So,  too,  instead  of  the  general 

return  of  §3,573.75   for  rents  for  the  first  term  of  

months,  the  petitioners,  are  entitled  to  an  account  of  the 
items  making  up  that  general  result. 

It  was  not  the  intention  of  this  court  to  require  that  which 
had  once  been  properly  passed  on  to  be  re-opened. 
[*114]  With  regard  to  the  *amount  paid  for  the  purchase 
of  an  adverse  claim  to  the  real  estate  held  as  tenants 
in  common  by  Medin  and  Milinovich  the  deceased,  we  will 
repeat:  as  the  executor  chose  to  compromise  this  suit  and 
buy  in  the  outstanding  title  without  asking  leave  of  the  pro- 
bate court  (which  was  the  only  legal  course  he  could  have 
taken),  he  must  be  deemed  to  have  acted  in  that  purchase 
not  as  executor,  but  as  a  tenant  in  common.  Having  then 
purchased  in  the  estate  as  a  tenant  in  cqpimon,  his  purchase 
inures  to  the  benefit  of  all  his  co-tenants  unless  they,  upon 
a  proper  oflFer  made  to  them,  refuse  to  sanction  the  purchase 
and  contribute  their  share  of  the  purchase  or  compromise 
money.  We  have  already  said  this  is  a  matter  which  can- 
not be  settled  in  a  probate  court.  The  parties  must  either 
settle  this  matter  between  themselves,  or  resort  to  the  equity 
side  of  the  court  to  settle  the  difficulty. 

It  is  claimed  that  petitioners  have  ratified  this  purchase 
by  accepting  the  rents,  etc.  We  can  see  no  evidence  of  rati- 
fication in  this.  Respondents  came  into  possession  of  one- 
third  of  the  estate  as  representatives  of  the  deceased.  They 
can  no  more  deny  the  title  of  deceased  than  a  tenant  can 
deny  the  title  of  his  landlord.     Upon  the  mere  ipae  dixU  of 
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theexecators  or  tbeir  counsel  that  the  adverse  title  bouglit 
in  is  a  better  one  than  that  under  which  they  formerly  hold, 
the  executors  cannot  retain  the  share  of  rents  belonging  to 
the  deceased.  But  we>  do  not  understand  that  petitioners 
wish  to  renounce  the  benefit  of  the  purchase.  They  seem 
willing  to  pay  their  portion  of  the  purchase  money.  The 
dispute  is  as  to  what  was  legitimately  paid.  The  amount 
paid  to  the  real  holders  of  the  adverse  title  is  not  questioned. 
Petitioners  only  question  the  propriety  of  large  payments 
made,  as  they  claim,  unnecessarily,  if  made  at  all,  to  parties 
who  neither  had  nor  claimed  to  have  any  title  to  the  property. 
The  probate  court  can  neither  investigate  the  facts  as  to 
whethef  thesQ  outside  payments  were  or  were  not  made,  and 
if  m.^de,  whether  made  rightfully  or  without  necessity  and 
wrongfully.  If  the  parties  cannot  settle  this  matter  between 
themselves,  it  must  bo  settled  in  another  court.  In  ilio 
meantime  the  rents  must  be  accounted  for  by  the  executors. 

The  court  ordered  the  interest  items  to  bo  struck 
ont,  because,  *it  is  unlawful  for  an  executor  (unless  [*115] 
authorized  by  will)  to  borrow  money  for  an  estate. 
Ifo  state  of  proof  could  have  justified  the  allowance  of  tlieso 
items,  therefore  they  were  improperly  allowed;  and  that  is 
one  of  that  class  of  errors  which  the  court  may  correct  bo- 
fore  final  decree.  • 

Counsel  complain  that  whilst  the  court  fails  to  find  fraud 
gainst  the  executor,  it  still  uses  many  exj^ressious  calcu- 
^ted  to  place  him  before  the  community  in  a  vory  unfavor- 
able light.  The  court,  in  its  opinion,  did  intend  to  refrain 
from  any  expression  of  opinion  as  to  the  charge  of  fraud, 
"^fc  at  the  same  time  intended  to  express  in  language  not  to 
*^  misunderstood  its  disapproval  of  the  reckless  and  waste- 
^'*1  manner  in  w^hich  this  estate  was  managed,  the  utter  dis- 
^^gard  of  law  shown  in  every  step  of  the  managomcmt,  from 
*"6  death  of  the  deceased  to  the  commencement  of  this  pro- 
^^^ding.  It  is  the  intention  of  this  court,  so  far  as  in  its 
P^wer,  to  put  a  stop  to  the  waste  and  destruction  of  the  es- 
^^of  deceased  persons;  and  wo  shall  not  hesitate  to  ex- 
press our  views  of  the  law  because  it  may  injure  the  feelings 
^f  some  executor  or  administrator  who  thinks  that  he  is 
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only  following  the  common  custom  of  the  country,  and 
therefore  perfectly  justifiable  in  squandering  the  estate  that 
may  come  to  his  hands. 

We  again  repeat  what  we  said  in  our  former  opinion :  that 
extravagance,  waste  and  mismanagement  of  an  estate  afford 
the  same  ground  for  removal  of  an  executor  as  absolute 
fraud. 

A  rehearing  is  denied,  but  the  judgment  is  so  modified 
as  to  direct  the  court  below  to  conform,  in  its  future  pro- 
ceedings, to  the  views  as  expressed  in  the  former  opinion, 
and  as  modifi^.^  this  response  to  the  petition  for  a  re- 
hearing. 


MAEY  ANN  REED,  Respondent,  v.  AUGUSTUS  ASH 

ET  AL. ,  Appellants, 

[3  Nevada,  116.J 

LiBN  ON  Pkbrokal  Pbopebty — Monet  Loaned. — When  R.  loaned  money  to 
M.  for  the  parchase  of  cattle,  with  nn  agreement  that  B.  was  to  have  a 
lien  on  all  the  catt)e  purchased  until  her  loan  was  repaid,  this  does  not 
vest  any  title  to  the  cattle  iu  II.,  as  they  are  purchased.  Her  lien  in 
such  case  could  only  be  made  good  by  taking  possession  before  attach- 
ment by  other  creditors. 

Appeal  from   the  First  Judicial  District  Court,  Hon. 
Caleb  Burbank  presiding. 
The  facts  are  stated  in  the  opinion. 

W,  C.  Wallace,  for  Appellants : 

The  liabilities  of  the  constable  and  sureties,  are  fixed  by 
the  rules  of  the  common  law.  The  sureties  in  the  bond 
only  undertake  that  the  officer  will  faithfully  perform  the 
duties  of  his  office.  They  do  not  undertake  to  indemnify 
those  against  whom  the  officer  has  no  process,  that  he  will 
not  trespass  on  their  property. 

Piizer  &  KeyseVy  for  Bespondent: 

The  action  was  brought  properlyon  the  official  bond, 
without  any  previous  action  against  the  officer.  (Fan  PdL 
V.  LUOer,  U  Cal.  196.) 
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*Bjr  fbe  Court,  BiAam,  C.  J. :  [*117] 

This  was  an  action  brought  by  plaintiff  against  the  de- 
ie&diiit  Ash  and  his  sureties  on  a  constable's  bond.  The 
mbsiBnoe  of  the  complaint  is,  that  Ash  having  in  his  hands 
proeess  legally  issued  against  one  jUEcMillau  had,  whilst 
•e&g  under  color  of  such  process,  seized  and  sold  three 
J^  of  oxen,  the  property  of  plaintiff;  that  this  unlawful 
Mttore  of  the  propert^of  plaintiff,  under  color  of  process, 
VI8  a  breach  of  his  official  bond,  whereby  he  and  his  sure- 
iuB  beoame  liable  to  plaintiff  for  the  damages  resulting 
i^  the  unlawful  seisure. 

The  defendants  justified  under  the  suit,  and  alleged  the 

property  to  be  that  of  defendant  in  execution,  McMillan. 

.  The  cause  was  tried  before  a  jury,  and  they  found  for  the 

plaintiff. 

The  defendants  gave  notice  of  motion  for  a  new  trial,  and 

.  made  the  statement  and  motion  in  due  time.     The  court 

.  l^dow  overruled  the  motion,  and  defendants  appeal. 

The  first  point  made  by  defendants  is,  that  plaintiff  has 
nustaken  her  remedy.    That  the  act  of  the  constable  if  un- 
lawful, was  simply  a  trespass  against  the  plaintiff,  and  her 
i^niedy  was  only  by  trespass  or  trover  against  the  constable. 
That  if  the  sureties  were  liable  at  all,  it  was  not  a  primary 
liability,  but  one  which  could  only  arise  after  judgment 
'^gabat  the  constable  in  trespass  or  trover,  and  an  inability 
^  make  the  judgment  by  execution.     Upon  this  point  the 
^^thorities  are  certainly  contradictory,  and  for  this  case  it 
^^ot  necessary  to  decide  the  point.     The  evidence  was  to- 
^J  insufficient  to  sustain  the  verdict.     The  facts,  as  shown 
V  the  plaintiff's  own  testimony,  were  these:  About  the  six- 
^^th  of  October,  1865,  plaintiff  loaned  McMillan  $200,  afc 
*P  ititerest  of^  two  per  cent-  per  mouth.     On  the  twenty- 
®^th  of  October  she  loaned  him  $300  or  $350  more, 
Jl^^  says  $350,  McMUlan  says  $300)  on  condition 
'^^at  McMillan  should  lay  out  the  money  in  cattle,  [*118] 
^4  give  them  to  her  as  security  for  the  money 
^^ed«    On  the  same  day  McMillan  bought  one  yoke  of 
^^tleand  returned  to  plaintiff  $200  of  the  borrowed  money. 
^  the  twenty-ninth,  he  again  got  the  $200  which  he  hod 
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returned  the  evening  before,  and  with  that  and  $100  bor- 
rowed from  another  source,  bought  a  wagon  and  two  more 
yoke  of  cattle.  Neither  of  these  purchases  were  made  by 
McMillan  in  person.  The  first  yoke  of  cattle  was  bought 
by  a  man  named  Arnett,  who  was  in  McMillan's  employ. 
McMillan  gave  him  the  money  to  buy  them.  He  knew 
nothing  of  where  the  money  came  from.  He  acted  solely 
as  the  agent  of  McMillan.  He  took  the  bill  of  sale  in  his 
own  name,  but  delivered  that  aiid  the  cattle  to  McMillan. 
A  man  named  Conghliu,  also  in  the  employ  of  McMillan, 
bought  the  other  two  yoke  of  cattle  and  the  wagon  for  Mc- 
Millan. McMillan  furnished  him  $200  of  the  money,  tell- 
ing him  he  got  it  of  Mrs.  K^ed,  (the  plaintiff)  and  Cough- 
lin  says  the  other  $100  he  himself  advanced.  After  the 
cattle  and  wagon  were  all  purchased,  McMillan  showed 
them  to  plaintiff,  and  said  to  her  **they  were  her  property 
until  I  paid  her."  The  plaintiff  herself  gives  the  following 
account  of  the  transaction:  **I  know  McMillan  and  Cough- 
lin.  I  let  McMillan  have  $350  on  the  twenty-eighth  of  Oc- 
tober, 1865.  I  let  him  have  $200  the  next  day.  He  re- 
turned $200  of  the  $350  the  first  night.  He  said  he  wanted 
to  buy  some  cattle.  I  gave  him  the  money  on  the  condi- 
tions that  he  gave  me  the  cattle  for  security.  He  bought 
cattle,  and  in  a  day  or  two  bought  two  yoke  of  cattle,  and 
afterwards  showed  me  the  three  yoke  of  cattle  and  a  wagon, 
and  said,  *look  at  your  property.'"  From  that  time  until 
the  cattfe  were  seized  by  the  constable  for  the  debt  of  Mc- 
Millan, they  were  exclusively  under  the  control  of  McMillan, 
his  employees,  or  persons  whom  he  took  in  temporarily  as 
partners. 

Respondent  contends  that  this  shows  a  purchase  of  the 
cattle  by  McMillan  as  the  agent  of  the  plaintiff;  that  the 
title  of  the  cattle  when  purchased  vested  in  plaintiff,  and 
that  there  was  only  a  contract  between  plaintiff  and  Mc- 
Millan allowing  him  to  buy  the  cattle  when  he  got  the 
money  to  do  so. 

We  cannot  view  the  contract  in  that  light  if  We  are  to  be- 
lieve either  McMillan  or  the  plaintiff.     They  both 
[*119]  speak  of  the  *tran8action  as  a  loan.     The  plaintiff 
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BijB  she  loaned  the  money  on  the  condition  tbat  McMillan 
would  give  her  "the  cattle  for  Becurity."  Now,  if  the  cattle 
vereheiB  when  paxohalsedy  how  conld  McMillan  give  them 
tohorftgaecnrity? 

Had  Mrs.  Beed  famished  money  to  McMillan  to  buy  cat- 
ikfor  her,  with  a  distinct  agreement  that  McMillan  might 
use  the  catUe  with  the  privilege  of  baying  them  at  any  time 
he  got  the  money,  sach  contract  would  not  have  been 
affeeted  by  the  statate  of  fraads.  The  possession  of  Mc- 
Millan woald  not  have  been  inconsistent  with  tbe  title  of 
plaintiff.  Had  the  cattle  died,  the  loss  would  bave  been 
hen.  No  debt  wonld  have  existed  in  such  case  from  Mc- 
Millan to  her.  But  the  actual  contract  proved  was  far  dif- 
ferent. The  proof  as  made  by  the  plaintiff  herself  is,  that 
sbe  loaned  the  money.  She  did  not  buy  the  cattle,  but 
inerely  had  a  verbal  contract  with  McMillan  that  he  should 
give  her  security  on  the  cattle.  This  was  a  good  contract 
u  between  them ;  and  if  the  cattle  bad  been  delivered  to 
plaintiff  under  this  contract,  and  she  had  retained  tbe  pos- 
session, at  any  time  before  the  levy,  that  possession  would 
have  protected  her.  But  until  there  was  an  actual  delivery 
^ndei  her  contract,  she  had  no  security  wbicb  would  avail 
Against  an  attaching  creditor.  Nor,  if  there  bad  been  an 
•ctnal  delivery,  would  her  security  have  held  good  one  hour 
longer  than  she  retained  possession. 

^e  court  below  seems  to  have  formed  its  instructions  on 
tiie  theory  that  if  the  money  was  loaned  only  on  condition 
^at  it  shoald  be  expended  for  cattle,  and  tbat  when  tbe 
eatUe  were  purchased  that  plaiati£f  sbould  bave  a  lien  on 
^em,  she  would  have  the  same  right  to  tbe  cattle  tbat  sbo 
^ouldhave  had  if  they  had  been  bought  for  her  iu  ber  name, 
^^  with  a  mere  contract  on  her  part  to  sell  to  McMillan  in 
"ie  event  of  his  being  able  and  willing  to  buy.  Tbis  was 
^^ertainly  an  erroneous  view  of  tbe  case.  Tbe  making  of  an 
^^(P^ment  before  the  loan  of  the  money  for  security  on, tbe 
^ttle  Was  no  more  effectual  to  secure  the  plaintiiF  tban  tbe 
execntion  of  a  mortgage  after  the  purchase  would  bave 
"^.  If  they  were  McMillan's  cattle,  in  order  to  secure 
pldntiff  she  must  have  obtained  possession  before   any 
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other  lieu  attached.     It  is  not  preteDcled  she  had  any  pos- 
session when  they  were  attached. 

The  judgment  must  be  reversed,  und  a  new  trial  ordered. 

Beatty,  C.  J.,  and  Lewis,  J.,  were  the  only  justices  who 
participated  in  this  decision. 


L.  FEUSIER  et  al..  Respondents,  v.  R.  G.   SNEATH, 

Appellant. 

[3  Nevada,  120.] 

iPabol  Eyidengb  to  establish  Tbust— Bill  of  Sale. — Parol  evidence 
cannot  be  heard  to  prove  that  a  bill  of  sale  (ni^der  seal),  absolute  oe 
its  face,  was  intended  merely  as  an  assignment  in  trust  for  the  beneft 
of  grantor's  creditors,  nnlessin  case  of  fraud  or  mistake. 

Idem — Dkk2>. — Parol  evidence  is  not  admissible  to  show  that  a  deed  absoluti 
upon  its  face  was  intended  as  a  deed  in  trust  for  the  grantor's  creditors. 

Idem — Fraudulent  Rkpbeskntations. — If  the  bill  of  sale  and  conveyance  of 
the  land  were  procured  by  fraudulent  representations  that  they  would 
be  held  in  trust  for  all  the  creditors,  these  fraudulent  representations 
might  be  proved,  and  a  trust  would  thereby  be  established. 

Equity  Cases— Dbcbeb  of  Appellate  Coubt.  —In  an  equity  case,  this  court 
may  order  the  proper  decree  to  be  entered  in  the  court  below,  without 
the  formality  of*  a  new  trial. 

Idem—Conflictinu  Evidence. — The  rule  that  an  appellate  court  will  not 
disturb  the  judgment  of  a  nisi  prius  court  founded  on  the  verdict  of  a 
jury  where  there  is  conflicting  testimony,  has  no  application  to  chancery 
cases  tried  without  a  jury. 

Appeal  from  the  District  Court  of  the  First  Jadicial 
District,  Hon.  Richard  Rising  presiding. 
The  facts  are  stated  in  the  opinion. 

Hillyer  &  Whitman,  for  Appellant: 

The  court  should  have  sustained  the  demurrer,  because 
the  complaint  shows  no  assent  to  the  assignment  by  the 
plaintiffs,  and  no  demand  until  after  distribution.  (2  Story's 
EcJ.  sec.  1036,  a.)  If  there  was  any  such  agreement  as 
claimed  by  the  plaintiffs  it  was  in  parol,  and  therefore  void. 
(Stat.  1861,  sees.  70,  71.) 

(1)  1  Not.  118. 
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W,  L  Hoover  db  F.  W.  CoU^  tor  Bespondents,  made  the 
ibilowiog  points:* 

Tb  anent  of  creditors  to  an  assignment  is  presumed 
vntO  the  contrary  is  shown.  (Bnrrill  on  As.  308-17  and 
385;  Broob  v.  Marbury,  11  Wheat.  78;  Nicoll  v.  Mtimfiyrd, 
4  John.  Gh.  622.)  As  to  the  question  of  demand,  see  Bur- 
rill  on  As.  482  and  624.  As  to  the  proceeds  of  the  sales  of 
tke  property  assigned  and  withheld  from  them  by  the  de- 
feoduit,  Bnrrill  on  As.  639,  and  cases  cited.  As  to  grant 
or  assignment  of  any  existing  trust,  see  Stat.  1861,  sec.  71; 
Browne  on  Frauds,  101.  The  statutes  do  not  extend  to 
declarations  of  trust  of  personal  property.  (Story's  £q. 
Jnr.,  Beo.  972;  Willard's  Eq.  413;  Hill  on  Trust.  57;  Gray 
T.  Xbrnpstm,  1  Johns.' Ch.  82;  Day  t.  Both,  18  N.  Y.  448.) 
The  statutes  have  no  reference  to  trusts  created  by  the  o}>- 
eration  of  hiw.  (4  Kent's  Com.  806;  Hill  on  Trust.  59; 
Bmiwn  v.  Meihnomy^  4  Edwards*  Ch.  251;  Letcher  y. 
Xefeier*s  Hein^  4  J.  J.  Marsh.  590;  Hosford  v.  JUervin,  5 
Barb.  67.)  The  transfer  of  the  property  assigned  was  made 
in  vriting,  and  the  declaration  of  trust  by  parol.  (BuitIII 
<m  As.  83-9,  139-229,  and  cases  cited;  1  Greenl.  Ev.  375; 
ieiwsv.  Gray,  1  Mass.  297;  McBea  v.  Purmorf,  16  Wend. 
475.)  The  defendant,  in  his  answer,  admits  the  trust.  (2 
f Mge,  177.) 

*By  the  Court,  Beatty,  0.  J. :  [*122] 

The  plaintiffs  filed  a  complaint  in  the  nature  of  a 
^iU  in  equity,  setting  up  substantially  the  following  state 
^'  facts:  In  November,  1864,  James  Bolan  &  Co.,  being 
i&erchants,  either  insolyent  or  in  failing  circumstances, 
iQade  an  asiSignment  to  defendant,  one  of  their  creditors,  of 
^  their  effects.     In  January  following  James  Bolan,  to 
^^  oat  the  purpose  of  the  assignment,  executed  a  deed 
^  defendant  for  a  piece  of  real  estate  in  California.     Said 
'"'^punent  was  made  in  trust  that  defendant  would 
^^  the  property,  *etc.,  and  pay  all  the  creditors  of  [*123] 
Wan  k  Co.  pro  rata.    PlaintifEs  further  aver  that 
"Pendant  accepted  the  trust,  and  at  the  time  of  the  creation 

the  trust  plaintiflEs  and  their  assignors  were  among  the 
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creditors  of  Bolan  &^o.  to  the  exteut  of  over  two  thousar 
dollars.  That  defendant  ^vent  on  to  sell  and  collect  the  a 
sets  of  Bolan  &  Co.,  and  declared  a  dividend  among  tl 
creditors.  That  after  the  dividend  was  declared  plainti 
had  notified  defendant  of  his  claims,  and  demanded  h 
share  of  the  dividends;  but  defendant  had  refused  to  pa 
the  same,  and  had  fraudulently  converted  plaintiff's  shai 
to  his  own  use,  etc.,  etc.  Defendant  denies  that  he  ev( 
received  any  assignment  of  the  effects  of  Bolan  &  Co.,  othei 
wise  than  as  an  absolute  sale  and  delivery.  He  denies  tt 
existence  of  any  such  trust  as  is  alleged  in  the  complain 
denies  that  the  conveyance  of  the  California  property  wa 
in  furtherance  of  any  such  trust  as  alleged  in  the  complain 
He  denies  that  he  took  or  held  the  property  in  trust,  fl 
alleged  in  the  complaint. 

Defendant,  after  these  denials,  goes  on  to  give  his  ow 
version  of  the  transaction.  He  says  that,  b^ing  the  larger 
creditor  of  Bolan  &  Co.,  and  knowing  their  embarrasse 
circumstances,  he  proposed  to  the  other  creditors  to  assig 
their  claims  to  him  for  collection.  The  following  name 
creditors  did  assign  theirs  as  specified: 

M.  Wertheimer,  $68.55;  John  Naglee,  $447.02;  M.  Evans 
$24.75;  W.  L.  Koss,  $87.91;  Sullivan  ife  Cashman,  $2,096.8C 
J.  H.  Cutter,  $683.23;  G.  Venard,  $175.00;  Defendant' 
claim,  $2,591.02.     Total,  $6,174.28. 

With  these  claims  in  hand  ho  proceeded  to  negotiate  wit] 
James  Bolan  &  Co.  for  the  purchase  of  their  stock  of  goods 
etc.;  did  make  a  purchase;  and  transferred  to  Bolan  &  Co 
a  sufficient  amount  of  these  claims,  receipted  in  full,  t^ 
cover  the  purchase. 

He  further  says,  after  this  transaction  was  completel 
closed,  and  the  goods,  etc.,  in  his  possession,  hi 
[^124]  proposed  to  the  present  ^plaintiff  and  his  assignor 
that  they  should  also  assign  their  claims  to  hire 
and  he  would  do  his  best  to  collect  them.     That  they  d« 
clined  because  Bolan  had  some  property  in  Virginia  whic 
had  not  been  sold  or  assigned,  and  plaintiff  and  other  Vi 
giuia  creditoi-s   hoped   to   make   their   debts   out   of   tbk 
property.     Defendant  then   entered  into  further  negotk. 
tJons  with  Bolan  to  get  other  security  for  the  balance 
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daiiDS  in  his  hands.  That  Bolan,  being  influenced  by 
pbuntifl^  refased  to  enter  into  further  negotiations,  and  Lo 
thea  attached  the  California  property.  After  the  attach* 
meot,  Bolan  deeded  him  the  California  property  at  a  price 
much  above  its  valae.  Defendant  realized  from  the  per- 
80iii|l  property,  chose  in  action,  and  the  California  real 
estiie,  14,346.54,  which  he  distributed  pro  rota  among  the 
claims  assigned  to  him. 

These  assigned  claims  he  receipted  in  full  and  handed 
orer  to  Boian,  who  receiyed  them  as  full  consideration  for 
wlitt  Le  bad  sold  or  assigned  to  defendant.  The  case  came 
on  for  trial,  and  the  plaintiffs  first  introduced  the  following 
instniment : 

''Know  all  men  by  these  presents,  that  we,  James  Bolan 

A  Co.,  of  Virginia  city.  State  of  Nevada,  merchants,  for 

ftnd  in  consideration  of  the  sum  of  fifty-four  hundred  and 

tvenfy-five  dollars,  to  us  in  hand  paid  by  E.  G.  Sneath,  of 

Sftu  Francisco/  California,  at  and  before  the  sealing  and 

^iTory  of  these  presents,  the  receipt  whereof  is  hereby 

^knowledged,  have  bargained,  sold,  and  delivered,  and  by 

Aese  presents  do  bargain,  sell,  and  deliver  unto  the  said 

&•  0.  Sneath  all  the  goods,  wares,  merchandise,  chattels, 

^d  effects  mentioned  and  described  in  the  schedule  here- 

^iito  annexed  and  marked  A,  contained  in  the  brick  store, 

Corner  of  B  and  Union  streets,  Virginia  city,  together  with 

^he  book  accounts,  notes,  safes,  horses  and  wagons,  and  all 

^*W  personal  property,  whether  mentioned  in  the  above 

®^ledule  A  or  not.     To  have  and  to  hold  the  said  goods  and 

Property  unto  the  said  R.  G.  Sneath,  his  executors,  admin- 

*®^tors,  and  assigns,  to  his  and  their  own  proper  use  and 

^Oefit  forever;  and  we,  the  said  James  Bolan  &  Co.,  for 

^^^^Ives  and  heirs,   executors,    and  administrators,  will 

^*rrant  and  defend  the  said  bargained  goods  and  property 

^U>  the  said  B.  G.  Sneath,  his  executors,  administrators, 

^<l  assigns,  from  and  against  all  persons  whomsoever. 

^'*  In  witness  whereof,  we  have  set  our  hands  and  [^125] 
^lUs  this  seventeenth  day  of  November,  1864. 

''James  Bolan  &  Co.     [l.s.] 
••J.  E.  SiOTH."  [l.s.] 


110  Feusier  v.  Sneath.  [Sup.  Ci, 

Opinion  of  the  Conrt — Beatty,  C.  J. 

Then  tho  plaintiff  offered  in  evidence  the  deposition  of  J. 
E.  Smith.  Before  the  deposition  was  read,  the  defendants 
made  the  following  objection  to  it: 

*'  Defendants  objects  to  all  testimony,  and  all  that  class  of 
testimony  in  the  said  deposition  in  relation  to  a  parol  trust, 
as  incompetent  and  irrelevant:  First.  Because  it  varies  the 
contents  of  a  written  instrument;  and,  Second.  Because 
under  the  statute  of  this  State  there  can  be  no  such  thing 
as  a  trust  under  parol  constituting  a  parol  trust  outside  of  a 
written  agreement." 

They  also  made  the  same  objections  to  the  deposition  of 
James  Bolan. 

The  depositions  were  read,  and  the  court  below  seems  to 
have  been  guided  almost  etclusively  by  the  testimony  con- 
tained in  these  two  depositions  in  the  conclusions  at  which 
it  arrived. 

Whether  the  deposition  sliould  have  been  read  or  not,  is, 
we  think,  rather  problematical.  If  read,  it  could  only  be 
for  one  purpose,  and  that  to  establish  fraud  on  the  part  of 
the  defendant  in  procuring  the  bill  of  sale,  above  quoted. 
No  evidence  can  be  admitted  for  the  purpose  of  engrafting 
a  parol  trust  upon  an  instrument  which  purports  to  be  an 
absolute  gift  (except  in  case  of  fraud  or  mistake).  (Hill 
on  Trustees,  p.  60.)  Here  was  an  absolute  bill  of  sale  of 
certain  chattels.  ''To  have  and  to  hold  the  said  goods  and 
property  unto  the  said  R,  G.  Sneath,  his  executors,  admin* 
istrators,  and  assigns,  to  his  and  their  own  proper  use  and 
benefit." 

To  attempt  to  prove  that  these  goods,  etc.,  were  assigned 
in  trust  for  the  purposes  claimed  by  plaintiff,  is  simply  to 
attempt  to  contradict  every  material  portion  of  the  bill  of 
sale.  Such  evidence  was  wholly  inadmissible.  The  depo- 
sitions objected  to  attempt  to  prove  a  parol  agreement  sim- 
ultaneous with  the  bill  of  sale,  that  the  goods  were  to  be 
disposed  of  and  the  proceeds  hold  for  p*o  rata  distribution 
amongst  all  the  creditors  of  Bolan  &  Co. 

The  evidence,  so  far  as  it  relates  to  the  bill  of 

[*126]  sale,  was  ^objectionable,  not  because  of  anything  in 

our  statute  of  frauds,  but  because  it  was  in  viola- 


ipr.  18fi7.]  Feobub  v.  Snsath.  -      111 

Opinion  d  Um  Court— Beattj*  0.  J. 

tkm  (rf  an  esUbliahed  oommon  law  rule  that  you  cannot 
eoBtndiei^  Tazy,  or  explain  a  de^  by  parol  evidence. 

Id  regard  to  real  estate  deeded  in  California,  there  would 
be  two  objeotiotts  to  admitting  parol  evidence  to  show  it 
m  deeded  in  tmat.  The  one»  the  same  as  that  to  the  bill 
of  iile;  the  otberi  it  wonld  be  in  direct  conflict  with  the 
aixlh  eeetion  of  the  statute  of  frands  of  California  (fifty-fifth 
ieetkm  of  oar  act  in  regard  to  conveyances)  to  permit  a 
kiut  in  lands  to  be  established  by  parol.  If,  however,  the 
defemdanty  by  fraudulently  promising  to  hold  the  proceeds 
d  these  goods  for  distribution  pro  rata  among  all  the  cred- 
itors, obtained  this  bill  of  sale  and  conveyance  of  the  Gali- 
foniareal  estate,  then  the  law  would  hold  him  as  a  trustee 
for  those  for  whose  benefit  Bolan  and  his  partner  supposed 
ihej  weie  making  the  sale  and  conveyance. 

If,  then,  the  evidence  to  which  we  have  alluded  was  od- 
miflsiUe,  it  was  only  so  to  prove  fraud.  Fraud  is  not  prop- 
erly set  up  in  the  complaint;  indeed,  the  complaint  is,  per- 
h^M,  equally  defective  in  other  respects.  Bnt  if  the 
eTidenoe  made  out  a  case  of  any  kind  for  the  plaintiffs,  we 
vonld  probably  send  it  back  with  leave  to  amend.  We  will 
then  examine  the  evidence  and  give  to  it  that  consideration 
to  which  it  wonld  be  entitled  if  the  complaint  was  properly 
drawn  to  meet  the  evidence. 

In  oar  opinion,  the  evidence  utterly  fails  to  show  fraud. 
^  fint  contract  and  bill  of  sale  were  made  in  San  Fran- 
^i^*  No  one  was  present  but  Bolan,  the  defendant,  de- 
fendant's clerks  and  a  Mr.  Sullivan,  who  was  one  of  the 
^^bttdant*8  assignors.  Of  all  those  who  were  present, 
"^  alone  is  called  on  by  the  plaintiffs  to  prove  the  cir- 
^^UQ*tances  of  the  transaction,  fie  states  the  transaction 
^SQch  a  way  as  to  present  the  conduct  of  the  defendant  in 
^  ^  unfavorable  light.  If  we  were  to  take  all  Bolan 
^Js  as  strictly  true,  perhaps  we  would  be  forced  to  the  con- 
dosion  that  the  conduct  of  the  defendant  was  fraudulent, 
^  be  compelled  to  hold  that  there  was  a  resulting  trust 
"'^fl  from  the  fraudulent  conduct  in  favor  of  plaintiff. 
°^\  there  is  not  a  particle  of  evidence  corroborating  the 
'^^temeni  of  Bolan.    His  statement  directly  contradicts 
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the  written  and  sealed  instrument  which  he  executed 
[*127]  What  *Bolan  said  to  his  partner  Smith,  in  Virginia 

after  he  had  executed  the  instrument  in  San  Fran 
Cisco,  is  certainly  entitled  to  no  consideration.  Defeudan 
had  nothing  to  do  with  that.  Bolan  may  have  made  anj 
number  of  false  statements  to  Smith,  and  that  could  not  af 
feet  defendant,  if  he  had  nothing  to  do  with  his  statements 
Defendant  himself  is  called  as  a  witness ;  his  statemen 
accords  with  and  does  not  contradict  the  writing.  He  pro 
duces  the  written  memorandum  of  Bolan,  showing  that  ac 
cording  to  Bolan's  own  estimate  the^)-m  was  insolvent;  bu 
that  Bolan's  individual  property,  which  was  nearly  all  ii 
Virginia  city,  would  more  than  pay  all  debts  left  unpaic 
after  the  firm  assets  were  exhausted.  The  defendant  sayi 
that  whilst  he  took  the  bill  of  sale  to  secure  the  debts  hi 
then  represented,  to  wit:  his  own  debt  and  some  San  Fran 
cisco  debts  which  were  assigned  to  him,  and  which  he  im 
mediately  receipted  and  handed  over  to  Bolan,  he  did  agre< 
that  if  Bolan  would  assign  to  him  his  individual  {)ropert] 
in  Virginia,  he  would  act  as  the  common  agent  of  all  ih< 
creditors,  and  divide  the  proceeds  pro  rata  among  them  all 
The  testimony  abundantly  proves  that  he  did  attempt  U 
carry  out  this  agreement.  He  tried  to  get  the  Virgkiii 
claim  assigned  to  him.  This,  one  of  the  plaintiffs,  L 
Feusier,  proves.  And  the  reason  why  the  Virginia  cred 
itors  would  not  assign  to  him  was,  that  they  were  in  doub 
as  to  whether  they  would  do  best  to  assign  their  claims  t< 
defendant  or  to  look  to  the  individual  property  of  Bolan 
Under  the  law  as  it  then  stood,  the  Virginia  creditors  coulc 
have  attached  Bolan 's  property,  whilst  the  San  Francisc- 
creditors  could  not.  Now,  it  is  rather  improbable  thii 
Sneath,  representing  at  the  time  the  San  Francisco  crec 
itors,  and  those  only,  would  have  taken  property  confessedl 
insufficient  to  pay  the  debts  of  Bolan  &  Co.,  and  receiptes 
those  debts  in  full,  which  he  then  represented,  and  at  it 
same  time  agreed  to  divide  what  he  had  with  the  Virgin 
creditors,  leaving  Bolan  s  individual  property  untouohe- 
Bolan  represented  his  Virginia  property  as  more  than  adi 
quate  to  pay  all  his  Virginia  debts.     Sneath,  governed  V 
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these  representations,  was,  of  course,  willing  to  take  all  the 
property,  and  let  all  the  creditors  come  in^^ro  rot(t. 

Sneatli's  testimony  is  not  only  sustained  by  the  bill  of 
sale,  but  in  reality  by  all  the  surrounding  circum- 
stances. If  the  facts  stated  *in  a  sealed  instrument  [^128] 
may  bo  contradic^d  and  the  deed  set  aside  and  de- 
clared void  merely  on  the  testimony  of  one  of  the  contract- 
ing parties,  who  says  the  facts  did  not  exist  as  stated  in  the 
iustrument,  then  there  is  no  safety  in  entering  into  con- 
tracts. 

In  this  case,  there  was  no  evidence  justifying  the  court 
below  in  arriving  at  a  conclusion  that  defendant  held  the 
goods  sold  by  Bolan  &  Co.*  in  any  other  way  than  as  tlio 
bill  of  sale  (which  was  under  seal)  says  they  shall  bo 
lield. 

That  the  defendant  did  in  good  faith  try  to  carry  out  his 
agreement  to  get  Bolan  to  assign  the  Virginia  property  to 
him,  and  did  try  to  get  the  Virginia  claims  all  assigned  to 
himself,  is  beyond  question.     Both  Feusier  and  Fores  till, 
^hoaro  interested  in  those  claims,  admit  they  were  solicited 
to  assign  their  claims  and  failed  to  do  so.     They  hesitated 
^bout  doing  so  until  Bolan's  Virginia  property  had  all  dis- 
appeared or  been  swallowed  up  in  some  way.     Some  of  the 
m  Virginia  creditors  did  assign,  and  defendant  let  them 
'"  for  a  pro  rata  dividend.     Had  the  present  plaintifls  done 
^^^csame  thing,  they  would  probably  have  fared  the  same, 
"^^d  the    Virginia  claims   been    promptly   transferred    to 
^^ealh,  ho  might  havo  attached  Bolan's  property  then,  if  ho 
^^  refused  to  make  the  assignment. 
The  plaintiffs  seem  to  have  lost  their  debts  by  hesitation 
^d  delay.     We  see  no   evidence,    except  the  iusuflicient 
^^timony  of  Bolan,  to  prove  fraud  or  misconduct  on  the 
l^^i-t  of  Sneath. 

,  ^his  is  an  equity  case,  and  as  such  it  is  within  the  prov- 
^^e  of  this  court,  in  a  proper  case,  to  direct  what  decree 
^*^^11  be  entered  in  the  court  below.  As  in  this  case  there 
^  liot  the  slightest  doubt  what  the  decree  should  have  been, 
^^  what  it  ought  to  be,  without  putting  the  parties  to  the 
^^pense  of  a  new  trial,  we  will  finally  dispose  of  the  case. 
Nkv.  Dec. — 8 
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Tbe  judgment  of  the  court  below  must  be  reversed,  and 
a  judgment  for  costs  entered  in  favor  of  defendant;  and 
the  court  below  is  so  directed. 


KESPONSE  TO  PETITION  FOR  EEHEAEING. 

[*129]      *By  the  Court,  Beatty,  C.  J. : 

The  petition  for  rehearing  is  principally  devoted  to  a  re- 
view of  the  evidence.  In  this  review  counsel  attempt  to 
show  some  discrepancies  between  the  answer  of  the  defend- 
ant, Sneaih,  and  his  testimony  on  the  stand. 

Admitting  the  discrepancies  to  be  as  great  and  irrecon- 
cilable as  counsel  claim — even  admitting  that  the  discrep- 
ancies in  defendant's  answer  and  evidence  were  so  great  as 
totally  to  discredit  him — it  would  not,  in  our  opinion,  alter 
the  result  in  this  case. 

If  two  parties  should  contract,  under  seal,  and  one  of 
these  parties  should  attempt  to  show  fraud  in  procuring  his 
signature  to  the  deed  by  his  own  simple  testimony,  unsup- 
ported by  circumstances,  and  the  other  party  to  the  deed 
should  deny  all  fraud  or  imposition,  we  doubt  if  any  court 
would  be  justified  in  setting  aside  such  deed,  although  the 
plaintiff  might  be  a  man  of  the  highest  standing,  and  the 
defendant  the  greatest  criminal  in  the  community. 

But  we  do  not  agree  with  counsel  in  the  estimate  whicli. 
should  be  put  on  Sneath  s  testimony.     The  most  apparent^ 
discrepancy  in  the  answer  and  testimony  of  Sneath  is  iiB 
regard  to  the  claims  he  had  assigned  to  him  before  he  en — 
tered  into  negotiiitions  with  Bolan.     He  swears  in  his  an — 
swer  that,  with  claims  in  hand  to  the  amount  of  $6,178.28 
including  his  own,  he  entered  into  negotiations  with  Bolan^ 
purchased  the  goods  from  him,  and  receipted  claims  to  th  ^ 
amount  of  $5,422.     In  his  testimony,  it  turns  out  that  th 
claims  in  his  hands  at  that  time  amounted  to  only  $5,549.0£I= 
exclusive  of  interest,  which  perhaps  would  have  added  son^B 
hundreds  more  to  the  amount.     Subsequently  there  wejK 
four  small  claims  assigned  to  him,  which  in  the  aggregiu'C 
amounted  to  $627.66.     Now,  it  appears  to  us,  the  havisKXi 
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stated  in  his  answer  that  all  theso  claims  were  in  liand  when 
to  entered  into  negotiations,  shows  only  negligcnco  and 
want  of  care  in  making  his  statement.  It  does  not  indicate 
any  intention  to  falsely  represent  the  facts,  for  ho  would 
Lave  made  just  as  strong  a  case  for  himself,  if  ho  had  said 
lie  entered  into  the  negotiation  with  claims  on  hand, 
to  tLe  amount  of  $5,549  as  he  does  by  ^saying  tlie  [*130] 
claims  amounted  to  $6,178.28.  In  his  answer  he 
seems  carelessly  to  have  included  in  the  amount  of  accounts 
alleged  to  have  been  in  his  possession  when  the  negotiation 
commenced  commenced  four  small  accounts,  which  were 
subsequently  assigned  him.  But  it  seems  clear  that  he  had 
in  bis  Lands,  at  the  commencement  of  the  negotiations  with 
Bolan,  accounts  to  an  amount  greater  than  the  consideration 
mentioned  in  the  bill  of  sale.  Counsel  point  out  some  other 
apparent  discrepancies,  which  we  think  equally  unimportant. 
The  bill  of  sale  declares  that  (ho  sale  was  made  **  to  have  and 
to  hold  the  said  goods  and  property  unto  (he  said  E.  G. 
Sneath,  his  executors,  administrators  and  assigns,  to  his 
^<1  their  proper  use  and  benefit  forever."  Now,  if  the 
goods,  etc.,  were  assigned  to  pay  only  such  claims  as  were 
then  assigned  to  Sneath,  it  was  legally  **his  own  proper 
^seand  benefit,"  for  these  claims  were  Lgally  his.  But  if 
^he  assignment  was  generally  for  the  benefit  of  all  Bolan  & 
^0. 8  creditors,  then  it  was  not  for  the  **  proper  use  and 
•^nefit  of  Sneath." 

To  make  this  an  assignment  in  trust,  it  was  necessary  to 

^^^tradict  the  deed.     This  could  not  be  done  directly  by 

^*^^Wiiig  that  it  was  the  intention  of  the  parties  that  the 

^d,  which  was  absolute  on  its  face,  should  only  operate 

*^  ^n  assignment  in  tru.st.     But  if  it  could  bo  shown  under 

***'^per  pleadings  that  Sneath  had  induced  Bolan  to  sign 

•  7^  absolute  bill  of  sale  by  fraudulently  representing  to 

^  that  under  that  bill  of  sale  all  the  creditors  would  be 

^^itled,  or  would  be  allowed  to  come  in  for  their  ^^jo  rata 

p^^re  of  the  proceeds,  then  the  law  would  raise  a  trust  in 

^Vq|.  of  the  other  creditors.     But,  as  we  have  heretofore  in 

'"PWct  said,  the  sole  testimony  of  Bolan,  unsupported  by 

"^^Gumstances,  cannot  establish  that  fraud  in  the  face  of 
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his  own  deed,  which  clearly  expresses  the  purpose  for  whicl 
it  WHS  given;  and,  in  opposition  to  the  testimony  of  Sneath 
who  says  the  deed  was  given  for  the  purposes  mentionei 
on  its  face,  and  utterly  denies  any  promise  on  his  part  t< 
hold  those  goods  in  trust  for  any  person;  but,  on  the  con 
trary,  states  positively  that  he  held  them  to  satisfy  certaii 
claims  which  wefe  legally  his  own,  having  been  assigned  t 
him. 

The  only  circumstance  tending  to  corroborate  Bolan  ii 
his  statement,  and  which  is  proved  by  another  wit 
[*131]  ness  than  himself,  is  this:  *his  partner  Smith  say 
.  that  when  Bolan  asked  him  to  sign  the  bill  of  sale 
in  the  presence  of  A.  L.  Edwards  (Sneath's  agent),  h 
stated  the  assignment  was  made  to  pay  all  the  creditor 
pro  rata.  But  Smith  does  not  even  assert  that  Edward 
heard  this  remark,  but  admits  Bolan  may  have  taken  hii 
aside  to  say  this.  Then,  as  we  said  in  our  original  opinion 
this  is  simply  the  declaration  of  Bolan,  and  is  entitled  i 
very  little,  if  any  weight,  in  supporting  his  version  of  th 
transaction. 

The  rule  that  an  appellate  court  will  not  disturb  a  judg 
ment  founded  on  a  verdict  where  the  testimony  is  conflict 
iug,  does  not  apply  to  a  chancery  case  tried  bj'^  the  coui 
without  a  jury.  More  especially,  if  the  finding  of  the  coui 
below  is  based  on  testimony  contained  in  depositions,  wi 
this  court  look  into  the  testimony  as  if  it  were  an  entirel 
new  case.  There  is  no  reason  why  this  court  may  not  judg 
as  well  as  the  court  below  of  the  weight  and  effect  to  b 
given  to  depositions. 

^  To  prove  that  a  deed  absolute  on  its  face  was  given  i 
trust  for  other  purposes  than  those  mentioned  in  the  deec 
is  not  to  prove  a  new  and  distinct  contract,  but  to  vary  an 
contradict  the  terms  of  the  deed,  which  is  inadmissible. 

There  is  nothing  in  the  case  of  Fierce  v.  Robinson  (1 
Cal.),  which  conflicts  with  these  views.  That  case  decides 
on  ample  authority,  that  when  a  deed  is  absolute  on  il 
face,  it  may  still  be  proved  that  the  real  transaction  was  ii 
tended  as  a  mortgage  to  secure  a  debt.  But  these  decisioi 
are  really  based  on  an  exception  to,  or  qualification  of. 
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gmeral  nVe.  In  snch  case,  the  nomiDal  vendor  is  allowed 
ioshow,  not  what  was  said  abont  the  intention  of  the  par- 
ties, the  object  of  the  deed,  etc.,  but  is  allowed  to  ])rovo 
the  distinct  and  substantive  fact  that  he  was  in  debt  to  tlio 
DomiDal  vendor  at  the  time  he  made  the  deed,  either  on 
some  past  transaction  or  for  some  credit  given  at  that  time, 
and  that  the  debt  still  exists.  If  these  facts  are  proved, 
the  law  declares  that  the  deed  shall  only  operate  as  a  mort- 
gage. In  other  words,  the  law,  under  such  circumstances, 
giTOs  the  vendor  an  equity  in  spite  of  his  contract  to  the 
contrary. 

Bat  the  rule  in  regard  to  mortgages  is  peculiar,  and  docs 
not  apply  to  other  instruments. 

*That  courts  of  equity  may  inquire  into  the  object  [*132] 
which  induced  parties  to  enter  into  contracts,  and 
may  restrain  a  party  from  making  fraudulent  use  of  a  con- 
tiact,  we  have  no  doubt.     But  when  it  is  attempted  to  show 
that  the  object  which  induced  the  execution  of  a  deed  is 
irholly  different  from  that  expressed  on  its  face,  Ihon  tho 
proof  must  be  clear  and  satisfactory;  for  the  hiw  will  pre- 
Bome  that  the  deed  expresses  tho  real  transaction  between 
fj6  parties.     Not  only  must  it  appear  that  tho  deed  was  in- 
tended to  take  effect  differently  from  what  is  ex[)ressed  on 
jtsface,  but  it  must  appear  that  one  of  thci  parties  is  niak- 
"*6  some  fraudulent  use  of  the  deed,   beforo  a  court   of 
^^ity  can  interfere  in  the  matter.     Under  all  ordinaiy  cir- 
^'fistances,  when  a  man  deliberately  enters  into  a  contract 
^^der  seal,  he  must  abide  by  the  letter  of  tho  deed.     If  it 
f^nld  have  been  shown  here  by  competent  proof  that  Snt^ath 
.'[^Oced  Bolan  to  make  this  absolute  bill  of  sale  by  prom- 
*^^g  to  hold  the  goods  in  trust  for  all  the  creditors,  and 
^t  he  afterwards  converted  the  goods  to  his  own  exclusive 
^.   this  would   have   been  fraud.     A   trust   would  have 
»  ^^n  in  favor  of  other  creditors  of  Bolan,  and  relief  might 
•  *^^6  been  granted.     But  the  evidence  offered  was  wholly 
P    ^tiffieient  to  establish  these  facts  in  opposition   to   tho 
^f^  of  the  deed.     A  rehearing  is  denied. 

^nt  two  justices  (Beatty,  C.  J.,  and  Lewis,  J.)  partici- 
^ted  in  the  decisions  in  this  case. 
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LUCINDA  ALCALDA,   Appellant,   v.  HEKMAN  MCZ: 

BALES,  Respondent. 

[3  Nevada,  132.] 

^  Statuts  or  Limitations — Contbact,  whkbk  Executed. — Where  a  bond 
drawn  np  in  Galifomin,  and  there  gigned  and  sealed  by  one  obligor,  a^^ 

then  sent  to  this  State  to  be  signed  and  sealed  by  the  remaining  oblige 

the  finishing  act  in  the  execution  of  the  bond  haying  been  done  in  tb=: 
State,  it  must  be  held  in  regard  to  the  statute  of  limitations  as  a  bo^M 
executed  in  this  State,  and  not  in  another  State. 

Idem — DELiyKBT  op  Bond.— The  terms  and  form  of  a  bond  haying  be-  — 
preyiously  assented  to,  and  the  consideration  paid  by  the  obligee,  it  mi. 
be  considered  as  haying  been  delivered  as  soon  as  placed  in  any  pub^^ 
conveyance,  or  in  the  hands  of  any  person  to  be  delivered  to  the  obligate 
Statute  of  Fbauds — Pbomisk  op  Vkndkk  op  ooods  to  pay  DKir== 

[•133]  OP  the  Vendob. — *  Where  the  vendee  of  goods,  in  considerati 

of  the  sale,  undertakes  to  pay  certain  debts  to  the  creditors 
the  vendor,  this  is  not  undertaking  to  answer  for  thu  debt  or  default 
another,  but  onjy  to  pay  his  own  debt  in  a  particular  manner. 

Idem — Pbivity  op  Contbact. — A  party  for  whose  benefit  a  contract  is  mi^ 
is  allowed  to  sue  on  it,  although  he  may  not  have  been  a  party  assents,  a 
when  the  contract  was  made. 

Appeal  from   the  District  Court  of  the  First  Judicxa 
District,  Storey  County,  Hon.  Kichard  Rising  presiding. 
The  facts  are  stated  in  the  opinion. 

Pilzer  &  KeyseTy  for  Appellant : 

Admitting  the  note  was  barred  by  the  statute  of  limita- 
tions, that  was  no  bar  to  the  separate  and  distinct  under- 
taking of  defendant  to  pay  this  debt  to  plaintiff.  (IVhiluig 
V.  Clark,  17  Cal.  407;  Lord  v.  il7o7Ti«,  18  Cal.  490.)  The 
final  act  in  the  execution  of  this  note  having  been  per- 
formed in  this  State,  it  must  be  treated  as  a  domestic  note, 
and  it  was  not  barred  by  the  statute  of  limitations.  {Head 
V.  Edwards,  2  Nev.  262.) 

Aldrich  <&  DeLoiigy  for  Respondent: 

The  question  as  to  whether  this  note  shall  be  treated  as 
a  domestic  note,  or  one  made  out  of  the  State,  depends  on 
when  the  note  was  delivered.  The  note  being  dated  and 
made  payable   in   California,  is  prima  facie  a  California 

(1)  a  Nev.  362. 
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Bote.  There  was  no  privity  of  contract  between  plaintiff 
ud  defendant,  and  therefore  this  action  cannot  be  maiu- 
taiodi 

*Bj  the  Court,  Bkattt,  C.  J. :  [*134] 

He  facts  presented  in  this  case  are  as  follows:  In  the 
month  of  December,  1864,  Jos^  Bamirez  and  Jesus  Arrieta 
'^ere  doing  business  as  partners  in  Virginia  city,  Nevada 
Xerritory,  under  the  style  of  Bamirez  &  Co.  Ramirez  went 
to  Sacramento,  California,  to  boiTOw  money  for  their  busi- 
ness. He  negotiated  a  loan  with  the  plaintiff.  The  follow- 
iiig  instniment  was  drawn  up  in  Sacramento : 

**  $500.  Sacbaxbiito  City,  Dec.  13,  1864. 

"Eight  months  after  date,  for  yaluo  received,  we  jointly 
^  severally  promise  to  pay  to  Lucinda  Alcalda  or  order 
the  sam  of  five  hundred  ($500)  dollars  in  gold  coin  of  the 
XJnited  States  of  America,  at  her  dwelling  house  in  the 
citj  of  Sacramento,  California,  with  interest  thereon  in 
gold  coin  aforesaid  at  the  rate  of  two  per  cent,  per  month 
^rom  date  until  paid.  The  interest  to  be  paid  monthly  in 
*<lvance.  Jose  Bamirez.     [l.  s.] 

''lu.B!gt;:ip.{  Jesus  Arrieta.    [l.  s.]" 

^mirez  signed  it  in  Sacramento  and  obtained 
.®  XQoney.     The  *in8trument  was  then  sent  to  Vir-  [*135] 
^*u  city,  executed  by  Arrieta  and   returned   to 

.  "^-^  October,  1865,  the  present  defendant  bought  out  the 
''^^rest  of  Arrieta,  which  was  one-half,  in  the  firm  of 
"^^ilirez  &  Co.,  and  as  part  consideration  of  that  purchase 
^Umed  to  pay  half  the  debts  of  the  old  firm,  among  which 
^^  this  obligation  to  plaintiff.  The  business  was  con- 
^^tied  in  the  name  of  Bamirez  &  Co.  In  October,  IBOG, 
^'«ndant  bought  out  Bamirez,  and  as  j^art  of  the  eonsiil- 
^^tion  assumed  to  pay  all  the  debts  of  Bamirez  &  Co., 
*^ong  which  was  this  obligation  to  plaintiff.  Soon  after 
^Q  defendant  became  sole  successor  to  the  business  of 
^^mirez  &  Co.,  plaintiff  demanded  payment  of  her  obliga- 
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tiou,  and  upon  refusal  on  Lis  part  to  pay,  she  broaglit  thii 
Bait. 

The  foregoing  facts  being  proved  on  the  trial  of  the  case, 
defendant  moved  to  strike  out  the  testimony  in  regard  tc 
his  having  assumed  to  pay  all  the  debts  of  Ilamirez  &  Co.. 
becaose  it  was  seeking  to  make  him  responsible  for  the  debi 
of  another,  when  the  evidence  of  such  promise  was  not  con 
tained  in  any  writing.  This  the  court  refused  to  do.  Thei 
ui>on  the  close  of  the  testimony  the  defendant  moved  for  i 
nonsuit  on  the  ground  that  the  debt  from  Ramirez &Arrieti 
was  barred  by  the  statute  of  limitations,  which  motion  whj 
sustained.  The  plaintiff  moved  for  a  new  trial  on  a  propei 
statement  of  the  case,  and  now  appeals  to  this  court  fron 
the  order  of  the  court  below  overruling  that  motion. 

Respondent  in  this  court  attempts  to  sustain  the  action  o 
the  court  below,  on  three  principal  grounds.  His  firs 
proposition  is  that  he  did  not  assume  to  pay  this  particulai 
debt,  but  *all  the  debts  of  Ramirez  &  Co.,  and  that  a  fai: 
consti-uction  of  such  a  contract  is  nothing  more  than  an  un 
dertaking  to  pay  all  the  debts  for  which  Ramirez  &  Co.  wer< 
legally  bound,  which  would  not  include  debts  barred  b] 
the  statute  of  limitations;  that  this  debt  was  so  barred. 

Whether  the  defendant  was,  under  the  contract  proved 
bound  to  pay  a  debt  of  Ramirez  &  Co.  for  which  they  them 
stjlves  were  not  legally  holden,  owing  to  the  running  of  th< 
statute  of  limitations,  it  is  perhaps  not  worth  while  to  in 
quire.  This  debt,  it  appears  to  us,  was  not  barred  by  tin 
statute.  The  obligation  given  for  the  money  is  unde 
seal.  One  of  the  parties  executed  the  instrumen 
[*136]  *by  attaching  his  name  and  seal  in  the  State  of  Cal 
iforuia;  the  other  attached  his  name  and  seal  ii 
Nevada.  It  could  not  be  held  to  be  an  executed  instrumen 
until  the  last  seal  was  attached.  That  was  the  completioi 
of  the  instrument.  In  contemplation  of  law  an  instrumen 
cannot  be  said  to  be  made  or  executed  until  completed 
After  the  complete  execution  of  an  instrument  it  is  still  no 
binding  until  delivered.  Our  statute  of  limitations  apply 
ing  to  instruments  made  out  of  the  State,  says:  '^Obtained 
executed  or  made  out  of  this  Territory.'* 
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Now,  the  question  is,  coulil  this  obligation  bo  saiJ  to  have 
heen  ob/ainal,  exec^ited  or  mode  out  of  the  State  of  Nevada? 
Itcertaiuly  was  not  execuUd  out  of  the  State,  for  tlie  final 
act  which  consummated  the  bond  was  done  in  Virginia. 
But  even  after  executed,  it  perhaps  is  not  properly  made 
uutil  it  is  delivered.  It  certain!}'  has  not  the  binding  ellect 
of  a  bond  or  deed  until  delivered.  But  it  seems  to  ns  the 
delivery  of  this  bond  must  beheld  to  have  been  made  in 
Nevada.  It  was  written  in  California,  and  signed  by  one 
of  the  obligors  there.  The  money  was  loaned  or  advanced 
before  the  bond  was  finally  executed.  The  execution  was 
consnmmated  in  Virginia  by  the  second  obligor  signing  and 
sealing  it  there.  After  being  signed  and  sealed  by  the  sec- 
ond obligor  it  *was  sent  to  the  obligee  in  Sacramento.  It 
would  seem  that  the  moment  the  obligors  gave  it  out  of 
tlieir  hands  (which  was  at  Virginia)  this  made  it  a  delivery. 
Isnally,  a  bond  must  bo  accepted  by  the  obligee  before  the 
delivevjis  completed;  but  where  the  obligee  has  paid  the 
consideration  for  a  bond  already  drawn  up,  whicli  is  to  be 
executed  and  sent  to  him,  wo  think  there  is  a  clear  agree- 
ment to  accept  that  bond  when  executed,  and  the  delivery 
*Dd  acceptance  both  date  from  the  moment  that  the  bond 
^s delivered  by  the  obligor  to  some  person  or  i)ul)lic  con- 
^^y*ince  to  be  taken  to  the  obligee.  If  this  bond  was  sent 
".^niailor  express,  we  think  the  delivery  should  be  hehl  to 
iiave  been  made  when  it  was  deposited  in  the  office  for  trans- 
mission. If  sent  by  an  individual,  the  bearer  must  be 
"■^ated  as  the  acent  of  the  obli'j'ee  to  accept  the  bond.  In 
^^^  view  of  the  case,  the  delivery  took  place,  according  to 
"®  testimony,  in  the  city  of  Virginia,  in  this  State.  Tlie 
^'*d,  then,  was  not  at  the  trial  of  this  case  barred  by  the 
^^^tote  of  limitations. 

The  respondent,  in  undertaking  to  pay  all  tlie  [^137J 

^hts  of  Ilamirez  &  Co.  in  consideration  of  the  iiur- 

cli  •  •  • 

^  ^^e  he  was  making,  did  not  promise  to  answer  for  the 

^'^bt,  default  or  miscarriage  of  anotlier,"  but  only  agreed 

^  pay  his  own  debt  in  a  particular  manner.     He  owed  a 

^^*tain  amount  to  Hamirez,   and   instead  of  paying   that 

■*^ount  to  the  party  from  whom  ho  purchased,  he  agreed  to 
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pay  tho  samo  amount  to  a  third  party,  to  whom  the  yend 
was  indebted. 

''The  special  promise  to  answer  for  the  debt,  defanlt 
miscarriage  of  another/' spoken  of  in  the  statute,  is  a  proi 
iso  in  tho  natiire  of  a  guarantee,  and  has  no  application  I 
a  case  of  this  kind.  The  contracts  of  respondent,  by  whic 
lie  first  undertook  to  pay  one-half  of  the  debt  due  to  plain 
iflf,  and  then  to  pay  the  other  half,  were  contracts  with  whic 
phiintiif  had  nothing  to  do.  It  is,  therefore,  reasonabl 
objootoil  that  plaintiff,  having  had  no  connection  with  thei 
contracts,  cannot  now  maintain  any  action  thereon  for  wai 
of  privity.  Perhaps  if  we  were  to  follow  the  strict  princ 
plos  and  analogies  of  the  common  law,  we  would  be  forc< 
to  oomo  to  this  conclusion. 

In  Uio  English  courts  there  have  been  many  conflicti] 
diHnsions  on  this  {x>int«  Some  of  the  older  cases  hold  tb 
if  A«  roooiveil  something  of  value  from  B.,  in  considerati< 
of  which  ho  promiseil  to  ^viy  a  certain  sum  to  C,  C.  mig 
raaintHiu  an  action  on  such  promise,  although  he  had 
a^ntoy  in  bringing  alnnit  the  promise.  The  modem  Engli 
diHnsious^  howev^^r^  all  hold  a  contnury  doctrine.  They  : 
hold  thai  a  {^rly  cannot  maintain  an  action  on  a  eontn 
mado  lH>lwwn  thirxl  {^rties  for  his  benefit,  where  he  w 
not  privy  to  the  c^>ntr»ot — that  is.  wherd  he  was  not  c< 
sult^U  and  did  not  become  by  his  own  assent  a  party  to  i 
c\M)tmoi  whou  it  was  maile.  v^hiu  Con.,  p.  Si,  et  se 
ami  tho  Englisli  authv^rities  ciiewl  in  his  notes.) 

In  tW  Unit^l  Slater  a  contiaxx  doctrine  seems  ta 
t;n»lv  fK^abUslMsl  in  manv  of  th«  Slates.  There  seems 
W  a  d^vKHxl  iiKNination  in  this  covntix  to  allow  the  pai 
f^MT  ahoGW"  l^^^fit  a  ixvftiract  is  I2uu3e  to  sae  on  it»  althoo| 
bo  nuiy  «K>l  havo  W<rn  a  )>arty  ass^^iiz^  wkea  the  contn 
wa;»  laa^io.  This  n^io  5iK4as  to  W  the  motss  coav^eaient  ob 
a^  it  fTv^^^M^l^y  saxyt;^  a  »n;iiiCici:T  of  actiiHis.  As  it 
$^»i«uy}Ovi  bv  aa^vio  a:&tiK^rr«  aal  w«  cam  see  i 
r^lJfc^"  *\xvc«bio  oxiJ  to  r«QtIt  froea  it^  w*  ave  Jiapotied  ■ 
follow  t^  Attt^rkru:  vxastKk  ^1  Pais.  Con.,  sad  ai 
t^MttMi»  o:;iiM  ia  ik>9o  4.  )v  S^v^« 


Apr.  18fi7.]  LocKWOOD  v.  Mabsh.  123 

Opimon  of  the  Court — Lewis,  J, 

The  jadgment  of  the  court  below  must  be  reversed,  and 
a  new  trial  ordered. 

But  two  Justices  (Beatft,  C.  J.,  and  Lewis,  J.),  partici- 
pated in  this  decision. 


A.  LOCKWOOD,  Eespondent,  v.  THOMAS  MARSH, 

Appellant. 

[3  Nov.  138.] 

^Scnrnnrr  of  ^atemkst  fob  Nkw  Trial — How  kadb. — Wben  n  case 
comes  up  on  statement  for  n  new  trial  which  has  never  been  settled  by 
the  coort  or  agreed  to  by  the  parties,  this  court  cannot  look  into  the 
evidence  and  other  matters  set  ont  in  the  statement;  it  will  be  confined 
to  an  exuminatiou  of  the  jadgment  roll. 

FOMCLOHUM    OF    MOBTOAOE  —  CoNTBACT    TO    EZRCUTE    NkW     MoBTOAOK. — 

^hen  A.  engages  B.  to  furnish  mooeyand  buy  up  a  mortgage  against  A., 
with  an  agreement  that  A.  will  execute  a  new  mortgage  to  secure  the 
money  adVhuced,  and  after  the  purchase  of  the  old  mortgage  by  B.,  A. 
Kfnses  to  execute  a  new  one  to  secure  the  money  advanced,  B.  may  fore- 
close and  enforce  the  old  mortgage. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, Hon.  EiCHARD  Rising,  presiding. 

Mdrich  dc  De  Long^  for  Respondent. 

^.  T.  Barbour  and  L.  E,  Bvlkeley^  for  Appellant. 

By  the  Court,  Lewis,  J. : 

The  appeal  in  this  case  is  taken  from  the  order  of  the 
district  court  refusing  a  new  trial,  aud  also  from  a  decree  of 
foreclosure  rendered  in  favor  of  the  plaintiff.  But  as  the 
statement  on  motion  for  new  trial  was  never  settled  by  the 
jndge  below,  nor  agreed  to  by  counsel,  it  is  urged 
on  behalf  of  respondent  that  this  court  can  ^review  [^139] 
DO  errors  except  those  which  may  appear  in  the 
judgment-roll;  that  if  no  error  is  apparent  from  that,  the 
decree  should  be  affirmed.  There  is  certainly  no  doubt 
npou  that  point.  Section  195  of  the  civil  practice  act  ex- 
plicitly declares  that  ''such  statement,  when  containing  any 

(1)  6  Kev.  aO;  7  Nev.  238;  10  Nev.  282. 
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portion  of  the  evidence  of  the  case,  and  not  agreed  to  bj 
the  adverse  party,  shall  be  settled  by  the  judge  npon  no 
tice."  There  is  no  evidence  in  the  record  before  us  that  the 
statement  prepai-ed  to  be  used  on  motion  for  new  trial  was 
ever  agreed  to  by  the  adverse  party,  or  settled  by  the  judge. 
Nor  can  we  determine  from  the  record,  whether  the  courl 
below  acted  upon  or  considered  the  statement  in  overruling 
the  motion.  The  statement  not  being  agreed  to  or  settlei 
by  the  judge  as  the  law  requires,  and  there  being  no  state 
ment  on  appeal,  this  court  is  limited  in  its  review  to  thos< 
errors,  if  there  be  any,  which  may  appear  on  the  judgment 
roll.  To  extend  our  inquiries  bej'ond  that,  and  to  paa 
upon  questions  not  raised  upon  the  judgment-roll,  wouh 
be  a  clear  violation  of  the  section  of  the  practice  act  cbov^ 
referred  to.  If,  therefore,  the  pleadings  are  sufficient,  ant 
the  decree  is  not  inconsistent  with  them,  and  is  supportec 
by  the  findings,  it  must  be  affirmed. 

The  bill  is  filed  for  the  purpose  of  obtaining  a  decree  o 
foreclosure  of  a  mortgage  executed  by  the  defendant  to  th 
assignor  of  the  plaintiff.  No  question  is  made  as  to  itssui 
ficiency,  and  we  are  fully  satisfied  that  it  contains  all  th 
necessary  allegations.  The  defendant's  answer  admits  th 
execution  and  delivery  of  the  note  and  mortgage,  but  d€ 
nies  that  they  were  ever  assigned  to  the  plaintiff,  or  that  h 
is  the  owner  or  holder  thereof,  or  that  he  is  indebted  to  th 
plaintiff  therefor  in  the  sum  claimed  in  the  complaint,  c 
any  other  sum  whatever.  Then  follows  a  detailed  stab 
ment  of  the  manner  in  which  the  plaintiff  obtained  posse) 
sion  of  the  note  and  mortgage  sued  on,  the  substance  < 
which  is  that  he  was  employed  by  the  defendant  to  pay  tl: 
note  and  to  have  the  mortgage  canceled;  that  after  makii 
such  payment,  the  note  and  mortgage  were  delivered  to  liiB 
but  that  instead  of  delivering  them  to  the  defendant,  1 
claims  to  be  the  owner,  and  brings  suit  upon  them. 

The  findings  of  the  judge  below,  however,  exhit 

[*140]  a  case  ^differing  very  materially  from  that  presents 

by  the  answer.     By  his  findings  of  fact,  which  a 

as  follows,  we  must  be  governed  in  the  disposition  of  th 

appeal:  First.  ''That  the  defendant  made,  executed  andd 
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livered  the  note  and  mortgage  set  forth  and  described  in 
the  complaint;  that  the  same,  at  the  time  of  the  trial  of  this 
action,  was  unpaid,  with  the  exception  of  the  sum  of  five 
dollars  paid  thereon  by  the  said  defendant  to  plaintiff;  that 
mi  mortgage  is  and  constitutes  a  valid  and  existing  lieu 
upon  the  real  property  described  in  said  lieu."     Second. 
"That  the  said  note,  was  indorsed  by  the  payee  thereof,  and 
sold  and  delivered  with  the  mortgage  to  the  plaintifF,  who  is 
now  the  owner  and  holder  thereof,  and  the  sum  of  two  hun- 
dred and  thirty  dollars  is  due  thereon  from  the  defendant.'' 
The  substance  of  the  third  finding  is,  that  the  defendant 
requested  the  plaintifF  to  purchase  the  note  and  mortgage 
in  question,  and  agreed  with  him  that  if  he  would  do  so,  he, 
defendant,  would  make,  execute  and  deliver  to  him  a  new 
note  and  a  mortgage  upon  the  premises  covered  by  the  old 
mortgage;  and  further  promised  to  pay  to  the  plaintiiT  in- 
terest on  the  sum  of  money  so  paid  out  by  him  at  the  rate 
of  three  per  cent,  per  month.     That  after  i)laintifF  had  pur- 
chased the  note  and  mortgage,  and  received  an  assignment 
thereof,  the  defendant  refused  auel  has  over  since  refused  to 
execute  and  deliver  to  the  plaintiff  the  new  note  and  mort- 
8^e  as  agreed  upon,  and  that  the  defendant  has  not  paid, 
^d  that  he  refuses  to  pay  the  sum  of  money  expended  in 
the  purchase  of  the  note  and  mortgage  upon  which  this  suit 
i«  brought;  that  the  defendant  is  indebted  to  the  j)laintill 
on  the  note  and  mortgage  set  out  in  the  compliint  in  the 
^^ni  of  $230,  with  interest  thereon  at  the  rate  of  three  per 
^^t.'per  month  since  the  twenty-sixth  day  of  September, 
^•D.  1865. 

»Vhether  these  findings  of  fact  are  supported  by  the  evi- 
oencc,  is  a  question  which  cannot  be  determined  upon  in 
"Jis  appeal;  they  are  not  inconsistent  with  the  issues  raised 
V  the  pleadings,  and  are  fully  sufficient  to  sustain  the 
"^ree  of  foreclosure  and  sale  which  was  rendered  ui>ou 
them. 

The  court  finds  the  execution  and  delivery  of  the  note 
^^i  mortgage  to  Kingsbury,  the  purchase  of   the 
fiJinie  by  tlie  plaintiff,  and  a  ^regular  assignment  of  ["141] 
them  to  him;    that  the  plaintiff  is  the  owner  and 


126  O'Neil  v.  New  York  Min.  Co.        [Sup.  C 

Points  decided. 

holder  of  them,  and  that  there  is  due  to  him  upon  the  sas 
the  sum  of  $230,  with  interest. 

These  were  all  the  facts  necessary  to  support  a  decree 
favor  of  the  plaintiff.     As  there  appears  to  be  no  error 
the  judgment-roll  which  will  authorize  a  reversal,  the  deej 
must  be  affirmed. 

Johnson,  J.,  did  not  participate  in  this  decision. 


JOSEPH  O'NEIL,  Kespondent,  v.  NEW  YOKE  AN: 
SILVER  PEAK  MINING  COMPANY,  Appellant. 

[3  Nevada,  141.] 

CoNTiNUAKCK — ADMISSIONS  OF  Oppositk  Pautt. — When  an  application 
made  for  a  continuauce  on  the  ground  of  tbo  absence  of  a  witness,  it 
certainly  in  the  discretion,  if  it  is  not  the  absolute  duty  of  the  coo 
under  our  statute,  to  deny  the  applictitiou  when  the  party  opposing  tl 
motion  will  admit  that  the  witness,  if  present,  would  swear  to  the  fac 
as  set  out  by  the  party  applying  for  the  continuance. 

CONTBACTT  FOB  MaMUFACTUBK  OF    BaiCX    NKED    NOT   BK  IN  WbITTNO. — ^Wh 

A.  contracts  to  make  a  certain  number  of  bricks  for  B.,  and  deliv 
them  to  him  at  a  certain  price,  B.  to  select  the  spot  where,  and  the  d 
out  of  which  the  bricks  aro  to  be  manufactured;  this  is  a  contract  rati 
for  the  manufacture  than  sale  of  brick,  and  does  not  come  within  t 
62d  section  of  the  act  in  relation  to  couveyances,  etc.,  requiring  co 
tracts  for  the  sale  of  goods  to  be  delivered  in  future  to  be  in  writing. 

Idrk — Implied  Wabbantt. — Usually  there  in  an  implied  warranty  that  i 

*  article  manufactured  for  a  certain  purpose  is  fit  for  the  use  intende 
But  if  the  manufacturer  is  controlled  as  to  the  manner  of  oon8tructi< 
and  the  material  used  by  the  person  ordering  the  article,  he  is  on 
bound  for  skill  and  diligence — he  is  not  responsible  for  the  result. 

Attachment — Soffioiknct  of  Affidavit. — Where  an  affidavit  was  made 
the  fifth  of  October,  stating  the  necessary  facts  to  justify  the  issoac 
of  an  attachment,  but  was  not  filed  until  the  sixteenth,  on  which  d 
the  attachment  was  issued :  Ileld^  this  was  sufficient  to  justify  the 
suance  of  the  writ.    LeioiSt  </*.,  dissenting, 

1  Statutes  of  Doubtful  Mkanino— How  Constbued.— In  cases  of  doubU 
construction  of  statutes,  the  courts  will  look  to  the  effect  to  be  prodnc 
by  one  or  the  other  construction,  and  give  a  statute  such  effect  as  v 
bo  most  beneficial. 

[*142]      *Appeal  from  the  District  Court  of  the  Eigh 
Judicial  District,  Hon.  S.  H.  Chase,  presiding. 

(1)  aNev.371:  llNev.  117. 
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Tbo  facts  are  stated  iu  the  opinion. 
W,  M.  Seaipdl,  for  Appellant. 

J.  H,  Hardij,  TV.  T,  (rough  and  Boring  &  Brown,  for  Re- 
spondents: 

The  order  of  the  court  refusing  to  dissolve  the  attach- 
^aent  is  not  an  appealable  order,  nor  can  it  bo  reviewed  on 
Appeal  from  the  final  judgment,  because  it  does  not  affect 
tlie  merits  of  the  case.     (AUender  v.  Fritts,  24  Cal.  447.) 
The  authorities  make  a  marked  distinction  between  con- 
tracts for  the  mere  sale  and  deliveiy  of  goods,  and  contracts 
iDToking  the  expenditure  of  skill  and  labor  in  making  art- 
icles which  are  the  subject  of  contract.     {EtcJielberger  v. 
MCauley,  5  Harr.  &  Johns.  213;    Branson  v.  IViman,  10 
Barb.  406;  Downs  v.  Boss,  23  "Wend.  270;  Sewally.  Fitch, 
8  Cow.  215;  Robertson  v.  Vaughan,  5  Sand.  1;  1  Chit,  on 
CoDtr.  411.) 

*By  the  Court,  Beatty,  C.  J. :  [n43] 

The  plaintiff  in  this  case,  brought  suit  against  the 
defendant,  a  corporation,  for  the  price  of  certain  brick  al- 
lied to  have  been  manufactured  under  the  provisions  of  a 
special  contract  with  the  defendant.     At  the  time  of  bring- 

« 

uigsait  the  plaintiff  alsQ  sued  out  an  attachment  against  tlio 
defendant's  property.  The  suit  was  commenced,  and  the 
attachment  sued  out  on  the  sixteenth  of  October,  1866,  but 
the  affidavit  of  indebtedness,  etc.,  had  been  made  on  the 
fifth  of  October,  some  eleven  days  before  the  suit  was 
brought. 

The  answer  of  defendant  denies  having  entered  into  the 
*Beged  contract,  and  on  the  trial  defendant  also  relied  on 
tie  62d  section  of  "  An  act  in  regard  to  conveyances,  etc.," 
which  provides  that  certain  contracts  for  the  sale  of  chattels 
shall  be  void,  unless  a  note  or  memorandum  of  such 
contract  shall  be  made  in  writing,  etc.  *Tlie  de-  [*144] 
fendant  moved  to  quash  the  attachment,  because  it 
^as  irr^ularly  issued  on  affidavit  made  some  eleven  days 
I>efore  the  suit  was  commenced.     This  motion  was  over- 
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ruled.  The  case  was  subsequently  tried,  and  plaintiff] 
judgment.  The  defendant  moved  for  a  new  trial,  and  f 
lug  in  that  motion,  appealed  to  this  court  from  the  or 
overruling  both  motions,  and  from  the  judgment. 

Tv  hen  the  cause  was  called  for  trial,  the  defendant's 
torney  submitted  an  affidavit  showing  the  absence  o; 
material  witness  and  what  he  expected  to  prove  by  & 
witness.  The  affidavit  was  sufficient,  sp  far  as  regards  ( 
igence,  materiality,  and  the  likelihood  of  the  witness  bei 
present  within  thirty  days,  the  time  for  which  a  continual 
was  asked.  The  plaintiff  consented  to  admit  that  the  abs< 
witness  would  swear  to  the  facts  stated  in  the  affidavit 
continuance.  Upon  this  admission  tlje  court  refused  a  c< 
tinuance,  to  which  ruling  defendant  excepted. 

We  think,  under  the  statute,  the  court  certainly  had 
discretion,  if  it  was  not  an  absolute  duty,  to  deny  the  c 
tinuance  under  this  state  of  facts. 

The  next  point  made  by  defendant  is,  that  the  court 
fused  to  strike  out  a  part  of  plaintiff's  testimony,  in  wh 
ho  states  the  contents  of  a  certain  written  order  (the  or 
itself  not  being  produced)  given  by  the  managing  agent 
the  corporation  to  him. 

There  is  no  foundation  for  this  exception.  The  testim< 
of  plaintiff  is,  that  the  agent  offered  to  give  him  an  ordei 
a  certain  character;  that  he  took  it  and  passed  it  to  a  cert 
party.  He  did  not  attempt  to  state  the  contents  of 
order.  It  could  not  be  inferred  from  the  evidence  that 
ever  read  the  order.  But  the  order  was  of  no  conseqnei 
and  whatever  its  contents,  it  did  not  affect  the  case  in  i 
way. 

The  evidence  of  W.  A.  B.  Cobb  was  confirmatory  of  t 
of  the  plaintiff,  and  contradictory  of  that  of  Catherwooc 
witness  for  defendant,  and  therefore  was  properly  recei 
by  the  court. 

The  contract,  as  alleged  and  proved,  was  not  a  conti 

for  the  sale  of  brick,  but  a  contract  for  the  manufacture 

brick  for  the  defendant  at  a  place  and  out  of  clay  selec 

by  defendant's   agent.     This  case   does  no6  cc 

[^145]  within  the  provisions  of  the  sixt^-second  section 
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Our  let  in  regard  to  conyeyances,  etc.,  wbicli  requires 
cootneis  for  the  sale  of  goods  to  be  delivered  in  futuro  to 
be  in  writing.    There  has  been  considerable  conflict  of  de- 
eisioDS  us  to  whether  a  certain  class  of  cases  should  be 
treated  as  contracts  of  sale  or  contracts  for  the  manufacture 
of  certain  articles.    For  instance,  if  a  miller,  engaged  rog- 
nlttljinthe  manufacture  of  flour,  should  contract  to  de- 
liver the  next  hundred  barrels  of  flour  he  may  manufacture, 
it  is  rather  difficult  to  determine  whether  such  a  contract  is 
to  be  treated  as  a  contract  to  manufacture  one  hundred 
l>anels  of  flour  or  a  contract  to  sell  one  hundred  barrels. 
Probably,  if  the  contract  did  not  induce  any  change  in  the 
condact  of  the  miller,  but  he  merely  proceeded  with  his 
^t^golar  business,  intending,  under  his  contract,  to  deliver 
orsell  the  first  product  of  his  mill,  this  should  be  treated 
^  a  sale,  because  the  manufacturer  has  not  changed  his 
condition,  business  or  circumstances  on  account  of  the  con- 
tract.   But  if  he  had  contracted  to  manufacture  and  deliver 
Bome  peculiar  article  out  of  the  regular  routine  of  his  busi- 
^csg— for  instance,  a  hundred  barrels  of  kiln-dried  corn 
^oal,  requiring  the  purchase  of  new  material  and  the  iutro- 
^Qction  of  new  appliances  for  the  drying  of  the  corn,  this 
^doabtedly  would,  under  all  the  decisions,  bo  held  a  con- 
'^t  not  merely  for  the  sale  but  rather  for  the  manufacturo 
^f  the  corn  meal,  and  not  within  the  statute.     So,  too,  this 
Contract  to  manufacture  brick,  not  at  a  regular  brickyard 
^f  plaintiff's,  but  at  a  spot  selected  by  defendant,  was  a 
Contract  not  of  sale  but  of  manufacture. 

Ihe  fact  that  plaintiff  placed  in  the  kiln  more  brick  than 
^ould  fill  his  contract,  made  no  difference.     The  main  ob- 
ject and  motive  of  the  plaintiff  was,  if  we  are  to  believe  his 
t-^timony,  to  carry  out  his  contract.     His  having  mado 
^ore  brick  than  his  contract  called  for,  whether  it  was  for 
ttie  purpose  of  being  sure  to  have  enough  to  fulfill  the  con- 
tract, or  for  the  purpose  of  sale  to  others,  could  make  no 
Terence. 

that  part  of  Catherwood*s  testimony  which  related  to  a 
difficulty  between  plaintiff  and  Dr.  Portz  about  fire-brick 
^  properly  excluded .    It  has  nothing  to  do  with  this  case. 


130  O'Neil  v.  New  York  Min.  Co.        [Sup.  C 

m 

Opinion  of  the  Court — Beatty,  G.  J. 

As  a  general  rule  when  a  person  undertakes  to  manufi 
ture  an  article  for  a  given  purpose,  there  is  an  i 
£*146]  plied  warranty  that  it  *will  answer  the  purpose  i 
which  it  is  manufactured.  But  when  the  party  f 
whom  an  article  is  manufactured  directs  the  mode  of  co: 
struction,  or  the  material  out  of  which  the  article  is  to  I 
made,  the  workman  is  only  responsible  for  skill  on  his  pai 
He  is  not  responsible  for  a  defect  in  material;  or  the  rest 
of  methods  of  construction  which  he  does  not  control.  ] 
this  case  the  same  testimony  which  sustains  the  contra 
shows  that  the  place  of  manufacture,  and  the  clay  out 
which  the  brick  were  to  be  made,  were  selected  by  the  d 
fendant's  agent.  If,  then,  the  brick  made  were  worthlc 
for  the  purpose  intended,  the  workman  was  not  responsib! 
unless  for  some  fault  on  his  part.  Nothing  was  attempt 
to  be  shown  on  this  head.  There  is  no  complaint  that  t 
brick  were  not  well  made,  but  merely  that  they  were  worl 
less  as  fire-bi'ick.  This  was  most  probably  the  result  of  t 
character  of  the  clay  used,  and  not  of  defective  manufactui 

The  instruction,  that  if  the  jury  believed  the  brick  w€ 
worthless  they  should  find  for  defendant,  was  properly  ] 
fused  for  several  reasons.  First.  There  was  not  a  parti< 
of  proof  to  show  that  they  were  worthless  for  ordinary  pi 
poses.  Second.  It  was  not  by  any  means  satisfactor 
proved  that  the  bricks  were  ever  expected  or  intended  to 
fire-bricks  by  the  contracting  parties,  and  if  they  were,  it  v 
not  shown  that  tho  failure  in  this  respect  was  the  plaintiJ 
fault.  Tho  testimony  of  plaintiif  and  of  Catherwood  are 
issue  on  almost  every  point.  If  we  believe  the  plaintiff,  1 
case  was  fully  made  out.  If,  on  the  other  hand,  we  belie 
Catherwood,  plaintiff  had  no  cause  of  action.  Plaintiff 
certainly  corroborated,  to  some  extent,  by  the  testimony 
Cobb.  The  jury  seemed  to  have  believed  plaintiff,  ai 
there  is  no  reason  for  disturbing  the  verdict. 

The  only  remaining  point  to  be  considered  is  the  actic 
of  the  court  below  in  refusing  to  quash  tho  attachment.  Oi 
law  authorizes  the  plaintiff  at  the  time  of  issuing  summoD 
or  at  any  time  afterwards,  to  procure  an  attachment  up< 
the  filing  of  an  ailidavit  showing  the  existence  of  carta 
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&ci8  when  the  attachment  is  applied  for.  The  question  is, 
did  the  affidavit,  filed  on  the  sixteenth  of  October,  show  the 
flxistenee  on  that  day  of  the  debt  sued  for?  Appellant 
eoDteods  that  it  did  not.  The  affidavit,  says 
^ippellanty  ''only  shows  that  such  a  debt  did  exist  [^147] 
on  the  fifth  of  October,  the  day  it  was  mode. "  ' '  Be- 
tveea  the  fifth  and  sixteenth  it  might  have  been  paid.'' 

This  is  a  rather  embarrassing  question.  Greenleaf,  in 
treaiaDg  on  the  subject  of  legal  presumption  (Greeiil.  Ev., 
ToL  1,  sec.  41),  says:  ''When,  therefore,  the  existence  of  a 
pereoD,  a  personal  relation  or  a  state  of  things  is  once  es- 
tablished by  proof,  the  law  presumes  that  the  person,  rela- 
tioD  or  state  of  things  continues  to  exist  as  before,  until  tlie 
eontnuy  is  shown,  or  until  a  different  presumption  is  raised 
{rontlie  nature  of  the  subject  in  question."  If  wo  are  to 
he  guided  by  this  rule,  the  affidavit  having  shown  the  debt 
to  be  existing  and  past  due  on  the  fifth  of  October,  the 
kgal  presumption  would  follow  that  it  remained  due  on  the 
Bizteenth  of  October.  If  a  debt  was  shown  to  exist,  but 
noidae,  after  the  day  of  its  falling  due  there  might  perhaps 
i^rise  a  legal  presnmption  that  the  debtor  had  complied  with 
liis contract  and  paid,  as  i^er  agreement.  But  when  it  is 
onoe  established  that  there  has  been  a  breach  of  contract 
blithe  debtor  has  failed  to  pay  at  the  right  time,  wo  are 
inclined  to  think  there  is  a  fair  legal  presumption  arising 
uiut  the  debt  continues  due  and  unpaid  until  something 
^  shown  to  the  contrary,  or  there  is  such  a  lapse  of  time 
•8  to  raise  a  contrary  presumption.  Eleven  days  would 
'^ot  be  sufficient  for  such  j^resnmption. 

The  affidavit,  aided  by  this  legal  presumption,  was  suffi- 
cient to  make  SL  prima  facie  case  for  the  issuance  of  an  attach- 
ineut. 

Construed  with  reference  to  the  legal  presumption  above 
'eferred  to,  it  did  show  the  existence  of  a  debt  duo  from 
Weiiilant  to  plaintiff  at  the  time  of  the  issuance  of  the 
attachment.  This  was  a  literal  compliance  with  the  terms 
^'  the  statute.  It  is  true  the  evidence  was  not  so  satis- 
^toty  08  it  would  have  been  if  the  affidavit  had  been  made 
^altaneonsly  with  the  issuance  of  the  writ. 
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Tlje  remedy  by  attachment  is  a  harsh  one,  and  it  may 
claimed  that  a  plaintiff  shouhl  not  be  allowed  to  avail  hii 
self  of  it  unless  he  makes  an  affidavit  showing  the  fac 
upon  which  he  bases  his  application  for  the  writ  with 
much  certainty  and  precision  ad  such  facts  are  capal 
of  being  shown  by  his  own  testimony  —  that  defends 
should  be  protected  from  the  issuance  of  so  harsh  a  w 

upon  loose  and  uncertain  showings. 
[*148]      *When  a  court  is  in  doubt  about  the  constmcti 
of  a  statute,  it  will  undoubtedly  look  to  the  effect 
be  produced  by  one  or  the  other  of  two  constructions,  a 
endeavor  to  construe  the  law  so  that  its  operation  may 
beneficial  and  not  oppressive.     If,  however,  we  look  to  t 
beneficial  effects  to  be  produced  by  a  construction  of  tl 
statute,   we  think  such  construction  as  would  sustain 
attachment  issued  under  an  affidavit  such  as  was  filed 
this  case  would  be  decidedly  more   beneficial   than  o 
requiring  the  affidavit  to  be  malde  of  the  same  date  as  i 
application  for  the  writ.     The  plaintiff  is  only  required 
make  tx prima,  facie  case  for  the  issuance  of  a  writ.    His  o 
affidavit  without  any  additional  proof    is  sufficient, 
practice  it  may  frequently  happen,    and   doubtless  die 
often  happen,  that  a  2)Iaintiff  swears  that  defendant  is 
debt  to  him,  when  in  fact  there  is  no  such  debt  existio 
But  we  apprehend  it  would  seldom,  if  ever  occur,  that 
party  having  a  just  debt  against  another  would  maketl 
necessary  affidavit  for  an  attachment,  collect  the  debt  afb 
the  affidavit  was  made,  and  then  sue  out  the  attachmei 
after  his  debt  had  been  paid.     If  such  a  case  should  ev 
arise  the  defendant  would  still  Uave  the  undertaking,  whii 
any  attaching  creditor  has  to  file,  to  resort  to  for  iudemnit 

In  large  counties,  such  as  we  have  in  this  State,  it  wou 
frequently  be  impossible  for  a  creditor  to  make  the  affida^ 
for  an  attachment  and  send  it  from  his  residence  to  tl 
county  seat  in  one  day,  consequently  a  creditor  living 
some  of  the  remote  parts  of  the  State  would  be  compelli 
to  travel  several  hundred  miles  in  order  to  get  an  attac 
ment,  if  we  require  the  affidavit  to  be  of  the  same  date 
the  writ.     We  think  it  not  necessary  to  make  such  rig 
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• 

nprements  of  attacbing  creditors.  If  the  attachment  is 
inproperlj  issnedy  Che  defendant  may  have  it  quashed  on 
notkm. 

In  some  of  our  sister  States  attachment  is,  under  certain 
cinmmstances,  a  means  adopted  for  giving  jurisdiction  to 
the  court  over  the  persons  of  litigants.  The  attachment  of 
property  is  a  substitute  for  the  summons  or  personal  notifi- 
cation of  defendant  to  appear  and  answer.  In  such  case 
tbecoorts  have  always  required  a  rigid  compliance  with  the 
law  to  confer  jurisdiction  on  the  court.  But  when  the 
attachment  is  issued,  not  to  obtain  jurisdiction,  but  merely 
to  enable  the  court  to  enforce  its  judgment,  the 
courts  have  been  *much  more  liberal  in  sustaining  ['^'HOJ 
ittachments.  In  New  York,  under  the  code,  it  has 
heen  frequently  held  that  even  when  the  affidavit  for  an 
attachment  was  insufficient,  the  plaintiff  would  be  allowed 
to  amend  after  motion  made  to  dismiss  for  defect  in  original 
affidavit  It  is  true  these  rulings  have  not  been  uniform, 
hat  that  is  the  general  current  of  the  New  York  authorities. 
{Frrnnan  v.  IVaiUer,  13  How.  Pr.  348,  and  cases  therein  col- 
lated.) 

In  this  case  the  affidavit  was  not,  as  we  think,  insuffi- 
cient; and  even  if  it  was,  according  to  the  cose  cited,  it 
^ight  have  been  amended.  It  appears  to  us  that  this  rule 
Allotring  amendments  to  affidavits  is  a  good  one  for  this 
'cotton.  The  attachment  may  be  issued  not  only  at  the 
^QiQieDcement  of  a  suit,  but  at  any  subsequent  time  before 
Judgment.  If  the  attachment  is  dismissed  for  informality 
^  the  affidavit,  the  plaintiff  can  immediately  make  a  more 
^OHQal  affidavit,  and  have  the  same  goods  again  attached. 
^*io  effect,  then,  of  dismissing  the  attachment  would  be 
®*i'y  toput  the  plaintiff  to  some  costs,  but  not  to  afford  any 
'^uef  to  defendant.  Courts  are  always  reluctant  to  do  an 
^'  trhich  makes  costs  for  one  party,  but  affords  no  relief 
*^  the  other. 

l^Rike  on  Attachment  lays  down  the  rule  positively,  that 
^^  niBJavit  prior  in  date  to  the  day  of  the  issuance  of  the 
attachment  is  sufficient.  (See  sec.  Ill,  and  authorities 
^mn  cited.) 


I 
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He  also  thiuks  tbat  a  motion  to  quash  an  attachm.^ 
because  of  a  defective  affidavit  should  not  be  sustains 
unless  the  plaintiff,  after  opportunity  afforded,  fail  to  ma 
one  more  perfect. 

The  judgment  of  the  court  below  is  affirmed. 

• 

Johnson,  J.,  concurring:  I  concur  in  the  judgment. 

Lewis,  J.,  dissenting: 

I  full}'  concur  in  the  opinion  of  the  chief  justice,  d 
livered  in  this  case,  except  that  portion  referring  to  tl 
respondent's  affidavit  for  attachment. 

In  my  judgment,  that  affidavit  meets  neither  the  leti 
nor  spirit  of  the  statute.  The  provisional  remedies  of  tl 
practice  act  were  unknown  to  the  common  law.  They  a 
summary  and  higrsh  in  their  character,  and  shou 
[*150]  therefore  be  strictly  pursued  by  ^litigants  resoi 
iug  to  them  for  aid.  This  statute  under  considei 
tion,  in  certain  cases,  upon  the  mere  ex  parte  affidavit 
the  plaintiff,  allows  the  property  of  the  defendant  to  ) 
summarily  seized  and  taken  from  his  possession  before  \ 
has  an  opportunity  of  being  heard  in  court,  or  contesti 
the  legality  of  the  claim  made  against  him.  Whilst  it  m 
be  perfectly  proper  to  allow  the  creditor  this  summary  ro 
edy  against  his  debtor,  it  must  be  conceded  that  the  deb 
should  be  protected  from  its  abuse  by  all  the  safeguai 
which  can  possibly  be  thrown  around  him. 

This  the  legislature  has  endeavored  to  do  by  requir 
the  party  suing  out  an  attachment  to  make  an  affidavi  t 
the  existence  of  certain  facts,  and  to  give  a  bond  or  und 
taking  for  the  protection  of  the  person  whose  property  ii= 
be  attached.  The  affidavit  required  of  the  plaintiff  id 
some  extent  security  to  the  defendant  against  the  isi 
ance  of  the  writ  in  cases  iu  which  it  is  not  authorize 
The  statute  specifies  the  cases  iu  which  it  may  issa 
** First,  in  an  action  upon  a  contract  for  the  direct  payiaa 
of  money,  which  contract  was  made  or  is  payable  iu  tb 
State,  and  is  not  secured  by  mortgage,  lien,  or  pledge  npc 
real  or  personal  property;   or,  if  so  secured,  wheu  sac 
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security  Los  been  reudered  nugatory  by  tlio  act  of  tlio  do- 
feudaiit.    Second,  in  an  action  upon  a  couiract  agaiust  a 
defeuJant  not  a  resident  of  this  State."    In  this  very  awk- 
varj  kuguoge,  the  legislature  Los  pointed  oufc  the  only 
casesia  wbicL  an.attaclimeut  may  issue  against  the  goods 
of  tlio  defendant.     And  that  it  might  not  issue  in  any  other 
<5ase,  by  the  section  following,  the  one  quoted  above,  tlie 
party  applying  to  have  it  issued  is  required  to  make  affi- 
davit that  Ihe  necessary  facts  do  exist — to  show  by  his  own 
oath  tbut  it  is  one  of  those  cases  wherein  an  attachment  is 
aatljorized.     Whilst  this  affidavit  is  required,  ihe  defend- 
ant Lis  some   security  against  its  issuance,  except  in  a 
proper  case;  because  if  all  the  necessary  facts  be  not  sworn 
^>  tbe  attachment  should  not  bo  issued,  and  the  fear  of  a 
pi'osecution  for  pei"jury  will  usually  be  sufficient  to  deter 
''Ay  false  swearing  as  to  the  existence  of  those  facts.     Pro- 
jection for  the  debtor  is  doubtless  the  sole  object  of  re- 
^uiiiug  the  affidavit  from  the  plaintiff.     It  follows,  then, 
tbat  the  defendant  has  a  right  to  insist  that  the  writ  shall 
is«ue  in  no  case,  except  it  be  one  of  those  specified 
lu  the  law,  *and  that  the  affidavit  shall  at  least  sub-  [*151] 
stautially  conform  to  the  requirements  of  the  prac- 
tice act.     If  an  affidavit  be  necessary  at  all,  it  is  equally 
necessary  that  it  substiintially  conform  to  the  requirements 
of  the  law.     If  the  courts  can  hold  that  any  material  re- 
qiiiremeut  of  the  act  authorizing  the  issuance  of  an  attach- 
ment can  bo  disregarded,  why  may  they  not  disregard  all 
^^5*  requirements?     If  an  affidavit,  which  fails  to  show  the 
^^'stenco  of  some  material  fact  which  is  required   to  be 
^*iown  by  it,  be  held  sufficient  to  support  an  attachment,  it 
^^^eina  to  me  that  by  the  same  reasoning  it  mif2;bt  be  sus- 
^*'ued,  though  there  be  no  affidavit  whatever;    for  if  one 
^J^erial  requirement  can  be  dispensed  with,  all  may  bo. 

I'bo  question  then  presents  itself,  whether  the  affidavit 
^^Uer  consideration  conforms  to  the  requirements  of  the 
P^'actice  act.  In  my  opinion  it  does  not.  Section  2,  Stat. 
*864-5,  223,  declares  that  **the  clerk  of  the  court  shall 
^*iHuo  the  writ  of  attachment  upon  receiving  an  affidavit  by 
^i*  on  behalf  of  the  plaintiff,  which  shall  be  filed,  showing 
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first,  that  the  defendant  is  indebted  to  the  plaintiff/'  e 
*    *    *    *     "Third:  that  the  sum  for  which  the 
ment  is  asked  is  an  actual  boiia  fide  existing  debt,  due 
owing  from  the  defendant  to  the  plaintiff." 

This  langutxge  is  certainly  explicit  that  the  affidavit  moj 
show  that  the  defendant  is  indebted  to  the  plaintiff,  an 
that  the  sura  for  which  the  attachment  is  asked  is  an  actni 
bona  fide  existing  debt  at  the  time  the  affidavit  is  filet 
The  affidavit  must  show  that  the  defendant  is  indebted,  aD( 
that  the  debt  is  duo  at  the  time  the  attachment  is  applic 
for,  not  that  such  facts  existed  eleven  days  before.  Ii-  — 
these  facts  do  not  exist  at  the  time  the  writ  is  applied  for^^*^ 
the  plaintiff  is  not  entitled  to  it.  That  thej  did  exist  eleveic::^ 
days  before  is  not  sufficient  to  authorize  its  issuance.^  ^ 
Surely  no  argument  is  necessary  to  sustain  this  proposition..  J 
That  the  defendant  is  indebted  at  the  time  the  attachment-  -i 
is  applied  for  is  therefore  a  material  fact,  and  is  iudispen-  m 
sable  to  the  right  to  have  the  attachment  issued.  Indeed^ 
it  is  not  more  necessary  for  the  plaintiff  to  swear  to  th»  -j 
existence  of  a  debt  from  the  defendant,  than  it  is  for  him  t^sz: 
show  by  his  affidavit  that  such  debt  exists  cU  l/ie  time 
applies  for  the  writ;  because  if  it  did  not  exist  at  (liat  tim 

he  is  no  more  entitled  to  the  attachment  than  if 
[*162]  debt  had  ever  existed.     *Can  it,  then,  be  said  thi 

the  letter  or  spirit  of  the  law  is  met  by  the  filing 

an  affidavit  sworn  to  eleven  days  before  the  time  of  tl 3 

application  for  the  writ? 

Is  it  shown  by  the  oath  of  the  plaintiff  that  the  fac^:^  ^ 
recited  in  his  affidavit  existed  at  the  time  he  applied  for  tK^ 
writ?  Certainly  not.  Instead  of  the  plaintiff's  oath  tb^  -^ 
the  defendant  is  indebted  to  him  at  that  time,  there  is  uot^  ^ 
ing  but  a  presumption  of  law  to  support  it.  It  is  quS—  ^ 
evident  that  in  the  intermediate  time  between  the  date  "^ 
the  affidavit  and  the  application  for  the  attachment,  all  t 
grounds  authorizing  it  may  have  ceased  to  exist.  Tho  d< 
may  have  been  i)aid,  a  mortgage  or  jiledge  may  have 
given  to  secure  it,  or  tho  defendant,  though  perhaps  no  * 
resident  of  the  State  at  the  time  tho  affidavit  was  sworn 
may  have  become  so  before  the  application  for  the 
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[euce  tbe  necessity  for  showing  that  tlio  proper  facts  exist 
at  tlie  time  of  the  application  for  the  attachment.  If  the 
law  requires  anything,  it  requires  the  person  seeking  the 
issuanco  of  the  writ  to  swear  that  the  debt  exists  and  is 
pmblo  at  the  time  he  applied  for  the  attachment.  As  in 
mjopiuiou  nothing  of  the  kind  was  done  in  this  case,  the 
attachment  was  improperly  issued,  and  should  bo  dis- 
missed. 

Bat  a  presumption  of  law  is  invoked  in  aid  of  the  affi- 
davit iu  this  case,  and  it  is  claimed  that  as  the  plaintifi 
JBade  an  affidavit  showing  the  necessary  facts  eleven  days 
Wore  application  for  the  writ,  the  law  presumes  a  contin- 
'^coof  those  facts  until  the  contrary  is  shown.     Of  the 
conectncss  of  this  rule  of  evidence  there  can  be  no  doubt, 
l>ut  it  seems  to  me  that  it  ^s  impotent  to  assist  the  ])laiutiff 
i^  this  case.     There  may  be  a  presumption  of  law  that  the 
state  of  facts  sworn  to  in  the  affidavit  continued  up  to  the 
hine  the  attachment  issued;  but   that  does  not  meet   the 
I'eqniremeiits  of  the  pnustice  act,  which  makes  it  incumbent 
Qpou  the  plaintiff  to  make  an  affidavit  that  they  did  exist  at 
that  time.     It  seems  to  me  totally  inadmissible  to  substi- 
tute a  presumption  of  law  for  an  affidavit  which  is  ex[)licitly 
J^^oquired  by  tho  statute.     Such  presumption  as  evidence  is 
&>"«ially  inferior  to   that  required   by  tho  statute,  and  much 
'^Kssjitisfactory  than  tho  affidavit  of  the  plaintiff  would  be. 
-■-  donut  think  the  attachment  should  be  allowed  to  issue 
^V^m  evidence  inferior  in  its  nature  to  that  required 
^J^'lljo  litw.     If  the  courts  *can  disregard  the  plain  ["153] 
*^*<erof  the  statute  as  to  tho  character  of  evidence 
^^'^luired  to  prove  tho  existence  of  the  facts  authorizing^  an 
^^•lohment,  why  may  they  not  disregard  its  requirements 
^^tuely^  jiud  allow  the  writ  to  issue  withcmt  evidence  at  all? 
^  ^unnot  bo  claimed   that  those  requirements  are  merely 
^^*^>clory.     Where  thou  is  the  authority  for  departing  from 
^'^ir  strict  letter?     True,  the  construction  which  I  place 
I'^iu  the  law  may  in  some  cases  produce  hardship  and  in- 
^'iivenience,    but  consequences   should  never  influence   a 
,  ^Urt  in  its  construction  of  a  law  which  is  not  ambi^jjuons  in 
*-»*  phraseology.     If  the  legislature  has  expressed  its  inten- 
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tion  clearly,  that  intention  must  be  followed  regardless 
consequences.  That  it  is  clearly  expressed,  it  seems  to  i 
there  can  be  no  doubt. 

I  am  aware  that  there  are  cases  in  New  York  which  he 
that  a  defective  affidavit  may  be  bolstered  up  by  snpp 
mental  affidavits,  and  in  that  way  attachments  have  be 
maintained  which  could  not  be  supported  upon  the  origiii 
affidavit.  The  plaintiff  in  this  cas^,  however,  is  not  helpe 
by  these  authorities,  for  the  reason  that  he  made  no  effo 
or  offer  to  cure  the  defect  complained  of.  I  am  also  awa: 
that  it  has  been  held  in  South  Carolina  and  iu  Misson 
that  an  affidavit  made  as  this  was,  several  davs  before  tl 
application  for  the  Avrit,  is  sufficient.  I  do  not  know,  ho' 
ever,  Avhat  the  statutes  may  be  upon  which  these  decisio 
are  made,  and  as  they  seem  to  be  in  direct  conflict  with  t! 
clear  spirit  and  letter  of  our  statute,  I  am  not  inclined 
follow  them. 

These  being  my  views  on  this  point,  I  am  constrained 
dissent  from  that  portion  of  the  chief  justice's  opinion  whi 
refers  to  it. 


FEEDERICK  BIKDSALL,  Appellant,  v.  B.  H,  CA 

RICK,  Respondent. 

[3  Nkvada,  154.] 

*  Act  or  Lkoxslatube — Whkn  it  becomkh  a  Law. — Without  the  express 
provul  of  tho  goveruor,  nu  act  of  tho  le^^islature  can  only  become  tL 
in  I  wo  cHKes:  First.  When  it  is  paKRo«l  over  his  objections  by  a  1 
thinls  vote  of  each  Ilonse;  SecoiuL  When  ho  fails  to  return  a  bill  i 
hiH  objectious  within  the  time  prescribed  by  the  Constitution. 

Application  for  maiuhimus. 

The  fiicls  are  stated  iu  the  opinion. 

Woldo  dt  IVells,  for  Petitioner. 

Wra,  M.  Gates,  for  Respondent. 

(1)  Existence  of  laws,  how  prorod,  10  Key.  176. 
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B7  the  Court,  Lewis,  J. : 

Hie  petitioner's  applioatiou  is  for  a  writ  of  mandamus  to 
compel  tLe  treasurer  of  Lyon  county  to  puy  a  certain  war- 
nut  or  evidence  of  indebtedness  issued   by   the 
coaotjAiid  made  payable  out  of  its  ^general  fund.  [^155] 
^e  treasurer  refuses  to  pay  tbe  wan*unt  because  it 
13  claimed  tbat  tbis,  with  all  other  claims  against  Iho  geu- 
oral  faud  of  that  county,  is  to  be  funded  in  accordance  with 
Uie  provisions  of  an  act  of  the  legislature  of  ilio  pvcsout 
J^,  entitled  "An  act  authorizing  the  county  of  Lyon  to 
^QQd  tbe  outstanding  indebtedness  against  tbe  general  fund 
I        ^i  said  county;  to  pay  the  interest  thereon,  and  for  the 
S^doal  liquidation  of  the  same." 
Tbe  first  section  of  this  act  discloses  that: 
*'For  the  purpose  of  placing  the  finances  of  Lyon  county 
P<i  a  permanent  cash  basis,  and  to  enable  the  county  to  pay 
^^a  indebtedness,  the  board  of  county  commissioners,  treas- 
^Tet  and  auditor  of  said  county  are  hereby  appointed  a 
l^oard,  and  authorized  to  fund  all  outstanding  indebtedness 
^^ainsfc  the  general  fund  of  said  county  of  Lyon,  which  ac- 
^irued  on  or  before  the  first  Monday  in  May,  a.  d.  18G7,  by 
i-*ssuiug  bonds  in  payment  thereof,  payable  at  the  oflice  of 
^lie  county  treasurer,  in  the  following  manner,  to  wit:  one- 
'oartbof  the  whole  amount  on  the  first  day  of  January,  A.  D. 
1809;  one-fourth  of  the  whole  amount  on  the  first  day  of 
Jiiuuary,  A.  D.  1870;  one-fourth  of  the  whole  amount  on  tho 
fiiHk  day  of  January,    1871,   and   one-fourlli  of  tho  whole 
amount  on  the  fii-st  day  of  January,  a.  d.  1872.     Said  bonds 
Huall  bear  interest  ut  tho  rale  of  ten  ]>er  cent,  per  annum 
*rom  tbe  fii-st  day  of  July,  a.  D.  18G7,  and  said  interest  shall 
^®  payable  semi-annually,  on  the  first  day  of  Januai  y  and 
JqIv  of  each  year." 

It i»  conceded  that  except  for  the  jnovisions  of  this  act, 
|"«  Warrant  held  by  the  petitioner  could  bo  paid,  there  bo- 
^^B  ^  BuiBcieut  amount  of  money  in  the  general  fund  for 
^"'^t  purpose.  This  act  is  the  only  showing  made  by  the 
treasQrei  why  a  peremptory  writ  should  not  issue  compel- 
%  bim  to  pay  the  warrant.     In  reply  to  that  showing,  the 
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petitioner  claims  that  tbe  act  in  question  never  becai 
law;  that  there  is  no  lawful  authority  for  funding  th 
debtedness  of  the  county,  and  refu^ng  to  pay  his  wai 
whilst  there  is  sufficient  money  in  the  proper  fund  wl 
with  to  do  it.  Our  inquiries  are  thus  confined  to  the  c 
tion  whether  the  funding  act  referred  to,  and  which  Ca 
claims  is  a  sufficient  showing  why  the  writ  should  not  i 

against  him,  is  now  or  ever  was  a  valid  law. 
[*15G]  fully  agree  with  counsel  for  Birdsall  that  it  *jd 

possessed  the  virtue  or  authority  of  law.  Wit 
the  express  approval  of  the  executive,  there  are  but  two 
by  which  an  act  of  the  legislature  can  become  a  law: 
By  receiving  a  two-thirds  vote  of  both  houses  of  the  1 
laturc  after  it  has  been  vetoed  and  returned  by  the  govei 
2d.  By  a  failure  on  the  part  of  the  governor  to  return 
the  house  where  it  originated  within  five  days  after  it 
ception  by  him  whilst  the  legislature  is  in  session,  or  w 
ten  days  after  the  adjournment  of  that  body.  In  both  of  t 
cases,  the  act  becomes  a  law  without  the  signature  oi 
proval  of  the  executive.  (Constitution,  art.  4,  sec. 
These  are  the  only  cases,  however,  in  which  the  appi 
of  the  governor  can  be  dispensed  with.  In  all  other  c 
such  approval  is  as  essential  to  give  it  the  sovereigi 
thority  of  law  as  the  passage  by  the  legislature  itself. 

In  this  case,  the  legislature  adjourned  before  the  ex 
lion  of  five  days  after  the  bill  was  presented  to  the  govei 
and  the  time  within  which  be  was  required  to  act  up 
was  thereby  extended  ten  days  further.  Before  the  ex 
tion  of  that  time,  it  was  returned  to  the  office  of  the  s 
tary  of  State,  as  required  by  the  Constitution  (sec.  35. 
4),  with  a  messiigc  giving  reasons  why  it  was  not  apprt 
It  appears  from  that  message,  that  some  days  after  th 
journment  of  the  legislature  it  was  discovered  that  the 
retary  of  the  seuate  had  neglected  to  sign  the  enrolled 
an  omission  which,  in  the  opinion  of  the  governor,  w; 
fatal  that  his  approval  would  not  cure  it,  or  give  the  ac 
authority  of  law.  After  mentioning  that  fact,  ho  eonci 
his  communication  in  the  following  words:  "Believing 
omission  would  be  fatal  to  the  biJ,  even  if  approved,  1 
i2ot  act  upon  iL" 
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Here  is  clearly  a  reason  given  for  not  approving  the  bill, 
a  BQceincUj  stated  objection  to  it  which  appeared  to  the 
gOYenior  so  material  Chat  his  approval  would  do  no  good; 
heoce,  he  refused  to  do  what  seemed  but  an  idle  and  use- 
less act. 

It  is  not  within  the  province  of  this  court  to  determine 
'wlietber  the  objections  interposed  by  the  executive  pos- 
sessed any  substantial  merit  or  not.     The  legislature  in  the 
oulj  tribtinal  which  has  the  authority  to  pass  upon  that 
question.     It  is  only  for  this  court  to  determine  whether 
Uie  bill  in  question  became  a  law  or  not — that  is 
*ui  this  case  whether  it  was  approved  or  not;  and,  [*157] 
^  Dot,  whether  it  became  a  law  by  a  failure  to  re- 
^lun  it  within  the  time  prescribed  by  the  Constitution.     It 
^  admitted  that  it  was  returned  to  the  office  of  the  secre- 
^rj  of  the  State  before  the  expiration  of  the  lawful  time. 
^liat  it  never  passed  the  legislature  by  a  two-thirds  vote 
<^ter  it  was  so  returned,  is  also  conceded.     And  that  ob- 
jections are  urged  to  it  and  a  reason  given  for  not  approv- 
ing it,  cannot,  it  seems  to  us,  be  very  seriously  questioned. 
It  is  perfectly  clear  that  the  governor  did  not  intend  to 
give  the  bill  his  approval,  or  he  would  have  signified  it  by 
bis  signature.     That  he  did  not  intend  it  to  become  a  law 
b;  lapse  of  time  is  evident  from  the  fact  that  he  returned 
it  within  the  period  prescribed  by  law. 

Hod  the  legislative  body  been  in  session  when  the  omis- 
sion b!  the  secretary's  signature  was  discovered,  it  could 
linvo  been  supplied  upon  the  suggestion  of  the  governor; 
*^^d  after  the  adjournment  of  that  body,  it  was  probably  no 
^^ason  why  it  should  not  have  been  approved;  but,  as  it 
^^a  not,  the  refusal  to  do  so  must  be  followed  out  to  all  its 
^^'gitimate  consequences. 

We  are,  therefore,  satisfied  that  the  act  never  became  a 
^^1  and  that  it  constitutes  no  authority  to  the  treasurer  to 
^'ose  the  payment  of  the  warrant. 

fience,  a  peremptory  writ  of  mandamus  must  issue,  in 
^^'Oonlance  with  the  petition. 

JoHKBONy  J.f  did  not  participate  in  this  decision. 
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WM.  B.  FLEESON,   Appellant,  v,  THE    SAVA( 
SILVER  MINING  CO.,  Respondent. 

[3NRVADA,  157.] 

1  JcTBoits  MUST  BE  Impabtxal. — JuroFS,  to  be  competent,  shonld  stai 
different,  and  shonld  occupy  no  position,  nor  stand  in  any  rel 
'  wliich,  in  contemi)lation  of  law,  renders  them  incapable  of  bein 
partial. 

Idem. — A  person  who  was  a  stockholder  when  a  suit  was  commenced  a, 
a  corporation,  being  liable  for  his  share  of  the  costs  incurred  whi 
was  a  stockholder,  would  be  disqualified  to  serve  as  a  juror. 

'  Ebbob  to  Justift  Hevkbsal. — Held,  that  in  order  to  justify  a  rever 
the  case  the  error  should  be  of  such  a  character  that  its  natora 
probable  effect  would  be  to  chauge  or  modify  the  result. 

[•158]  •  *Idem — Challenge  to  Jqbob. — If  a  juror  is  challenged  for  < 
that  challenge  is  overruled,  and  he  is  then  challenged  pe 
torily,  there  does  not  necessarily  arise  any  inference  that  the  challe 
party  U  thereby  injured.  An  injnry  conld  only  arise  in  case  h 
compelled  to  exhaust  all  his  peremptory  challenges,  and  afterwardi 
an  objt^ctionaWe  juror  placed  on  the  panel  for  want  of  another  chal 

Assignment  of  Ebrobs  not  a  Statement  of  Facfs. — An  assignment  of 
cunnot  be  received  by  an  appellate  court  as  a  statement  of  facts  in 
of  the  party  making  such  assignment. 

Appeal  from  the  District  Court  of  tlie  First  Judicial 
trict,  Hon.  C.4Burbank,  presiding. 

On  the  trial  of  this  cause,  John  Gillig  was  called 
juror.  It  appeared  by  his  examination,  touching  his  q 
fications  for  a  juror,  that  after  this  suit  was  comme 
against  the  defendant  lie  became  a  stockholder  in  that 
poration,  and  so  continued  to  be  for  some  time,  di 
which  the  suit  was  pending,  but  had  sold  out  all  his  i 
in  the  company  previous  to  being  called  as  a  juror.  Il 
appeared  that,  during  the  pendency  of  this  suit,  he 
made  a  contract  with  a  stockholder  of  the  company  to 
chase  from  him  ten  feet  or  ten  shares  of  stock  in  the 
pany. 

Before   this   stock  was  actually  transferred   to  hinr 
assigned  the  contract  to  another  party,  and  at  the  tin 

(1)  llNev.39. 

(2)  a  Nev.  346;  6  Nev.  46, 238;  6  Nev.  67;  7  Nev.  336;  8  Nev.  263. 

(3)  11  Nev.  08. 
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bis  examiDation  toncliing  Lis  qualification  as  a  juror,  Lo 
neither  held  any  stock  iu  the  company  nor  Lad  any  contract 
f  or  the  parcLase  of  stock  tLerein. 

J.  Nedy  Johnson  and  Robei-t  M.  Clarke,  for  Appellant: 

Theamoont  of  interest  of  witness  is  unimportant.  (Ex, 

ofbjnch  V.  Iloi-ry,  1  Bay,  229.)     WLen  a  party  is  compelled 

by  an  improper  ruling  to  challenge  a  juror  i)eremptorily, 

tlis  is  error.     {Baxter  v.  People,  3  Gil.   3G8;  McGoivan  v. 

TkStaie,  9  Yeig.  184;  Litligoioy.  Com.,  2Vir.  Cases,  297.) 

C.  J.  HiUyer,  for  Bespondent: 

This  record  fails  to  sLow  whether  or  not  Gillig  served  as 
*  jnror.    In  the  absence  of  such  showing,  no  afFirmativo 
error  is  shown.     It  is  only  in  criminal,  perhaps  only  iu  cap- 
ital cases,  wLere  tlie  courts  Lave  reversed  cases  on  an  erro- 
neous ruling  witL  regard  to  the  qualifications   of  a  jury, 
^hereikwas  not  aflirmatively  shown  that  the  juror  sat  on 
fto  trial  of  the  case.     There  is  a  great  conflict  of  opinions. 
(Seoi)oirrfy  v.  Com.,  9  Grat.  727;  Carroll  v.  Siafc,  3  Humph. 
3lo;  P/^<p/e  v.  Gateivnod,  20  Cal.  146;  Ircevuut  v.  The.  Peo- 
pl*'A\)(i\\\o,  31;  S.ewarly.  2 he  State,  l^i  Ark.  720;  Perriday 
^'  Sthcr^  4  How.  Miss.  COG.) 

^Uiero  there  is  nothing  to  show  that  an  improper  juror 
^t  in  the  case,  courts  aro  reluctant  to  reverse  causes  for 
iQero  trivial  and  unimportant  errors  committed  in  impanel- 
*^g  jurors.  {Carpeii/cr  v.  Dame,  10  Ind.  130;  People  v.  Ran- 
«>»«,7  Wend.  417;  U.  S.  v.  Marchant,  12  Wheat.  482.) 

Bv  the  Court,  Lewis,  J. : 

^utoiie  error  is  relied  on  l)y  the  appellant  in  this 
^^•'^' as  a  *ground  for  the  reversal  of  the  judgment:  [*1C1] 
JJamdy,  tliat  the  court  erred  in  overruling  the  elial- 
^'^8«  interposed  to  the  juror  John  Gillig. 

l^M  jnrors  to  be  competent  should  stand  indifferent,  and 
.  ^^nhl  occupy  no  position  nor  stand  in  any  relation  which, 
}^  contemplation  of  law,  renders  them  incapable  of  V)eing 
^partial,  there  can  be  no  question.  They  must  be  supe- 
^^r  to  every  just  objection,  or  in  the  language  of  Lord 
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Coke,  they  should  *'be  indifferent  as  they  stand  unsworn." 
When  entering  the  jury  box  they  should  be  free  from  all 
feelings  of  interest  in  the  result  of  the  action,  from  all  pre- 
judice against  or  favor  towards  either  of  the  parties,  with 
no  opinion  or  conviction  which  would  constitute  theslighl 
est  obstacle  to  a  fair  consideration  of  the  evidence,  or 
candid  conclusion  upon  it. 

We  are  satisfied  beyond  all  doubt  that  the  juror  Gilli^^  g 
had  an  interest  adverse  to  the  plaintiff  in  this  action,  an»  ^^ 
was  not,  therefore,  a  competent  juror.  The  disqualifyiiL^Kng 
interest,  however,  did  not,  as  claimed  by  counsel  for  appe^^^l. 
lant,  result  from  the  contract  to  purchase  a  certain  amount  ^  of 
the  defendant's  stock,  and  which  had  been  assigned  by  him  at 

the  time  of  the  trial,  but  from  the  fact  that  he  was  a  stoc^^nsk- 
holder  in  the  Savage  company  at  the  time  this  suit  vrr^^aa 
commenced  and  for  some  time  afterwards,  and  thereby  urr—an- 
der  the  laws  then  existing  became  liable  for  his  proportL 
of  the  costs  incurred  daring  such  time.  By  section  16 
an  act  entitled  **An  act  to  provide  for  the  formation  of  c 
porations  for  certain  purposes,"  approved  December  "* 
A.  D.  1862,  it  is  declared  that  each  stockholder  should 
individually  and  personally  liable  for  his  proportion  of 
the  debts  and  liabilities  of  the  company,  contracted  or 
cun-ed  during  the  time  that  he  was  a  stockholder.  TZThia 
law,  except  the  twenty-sixth  section,  which  was  annnl^Jdd 
and  made  void  by  congress,  remained  in  force  until  it  i^oa 
repealed  by  the  legislature  of  the  State  on  tho  tenth  da3r  of 
March,  A.  D.  18G5.  This  action  having  been  institut^l 
whilst  that  law  was  in  force,  and  whilst  the  juror  was  tti^ 
owner  of  a  certain  amount  of  stock  in  the  company,  his  li-  -^ 
bility  for  a  i>roportion  of  the  costs  incurred  in  it 
established.     His  interest  in  tho  result  is  therefore  cl< 

beyond  all  question;  for  if  the  plaintiff  succeeded 
[*162]  obtaining  judgment  against  *the  defendant,  he,  tt-^® 

juror,  would  thereby  become  liable  to  pay  a  propo::-  ^^ 
tion  of  the  costs  incurred  during  the  time  ho  was  a  memi 
of  tho  company;  whilst,  on  the  other  hand,  if  the  plaintL 
failed,  no  such  liability  would  exist.     Hence,  ho  was  ev    ^^^ 
dently  disqualified  under  the  fifth  subdivision  of  secUo^-'' 


Apr.  1867.]  .  Fleebon  v.  Sayaoe  Mining  Go.                 145 
. J 

opinion  of  the  Court — Lewis,  J. 

Its  of  the  civil  pracUoe  act;  and  bad  he  tried  the  canso  Ave 
vonldhave  no  hesitation  in  reversing  the  judgment  for  that 
ftison.    It  is,  however,  admitted  by  counsel  tliat  ho  did 
^  but  was  peremptorily  challenged  by  the  appellant  ftfter 
fte  conrt  refused  to  allow  his  challenge  for  cause;  and  there 
^nothing  in  the  record  to  show,  nor  indeed  does  it  seem  to 
be  claimed  in  argument,  that  there  was  any  objection  to 
either  of  the  twelve  jurors  who  found  the  verdict.     Such 
being  the  case,  it  is  left  to  be  determined  whether  the  error 
committed  by  ihe  court  below/ in  overruling  the  plaintiff's 
cballenge  for  cause,  was  blotted  out  or  cured  by  the  subse- 
quent peremptory  challenge,  or  whether  its  effect  was  to 
prejudice  or  injure  him,  notwithstanding  the  juror  did  not 
try  the  cause.    Upon  this  point  we  conclude  that  the  per- 
emptory challenge  deprived  the  error,  committed  in  over- 
mliDg  that  challenge  for  cause,  of  all  its  force  or  effect  as  a 
ground  for  reversal  of  the  judgment  of  the  court  below. 

Judgments  otherwise  regular  and  proper  should  not  be 
set  aside  or  disturbed  for  trivial  or  immaterial  errors  com- 
ZKiitted  upon  the  trial.    To  justify  a  reversal  by  an  appellate 
court,  the  error  should  be  of  such  character  that  its  natural 
*^iid  probable   effect  would  be  to  change   or  modify  the 
final  result.     If  it  is  clear,  from  the  record,  that  no  injury 
^^esnlted  from  the  error,  the  judgment  should  not  bo  re- 
"^^n^ed,  for  the  appellate  court  did  not  set  aside  the  judg- 
ment of  an  inferior  tribunal  because  of  the  mere  error,  but 
'^i*  the  injury  resulting  from  such  error.     True,  it  is  not 
^''^ays  necessary  for  the  party  complaining  to  show  directly 
*iat  he  suffered  injury,  because  injury  is  usually  presumed 
7^  be  the  result  of  material  error.     It  is,  nevertheless,  the 
**^inry  directly  shown,  or  presumed,  which  is  in  fact  the  iu- 
^^cement  to  the  reversal  of  the  judgment.    Hence,  the  rule 
^**^rved  by  all  appellate  courts,  that  only  such  errors  as 
l^^'obably  affected  the  verdict,  or  substantial  rights  of  the 
I^^rties,  will  warrant  the  granting  of  a  new  trial. 

the  ultimate  object  of  all  civil  actions  is  to  secure 
^ine  legal  or  ^equitable  right.     The  rules  govern-  [*163] 
^g  the  impaneling   of  juries,  the  introduction  of 
Evidence,  and  the  general  conduct  of  trials,  are  but  the 
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means  by  wbich  such  right  is  to  be  obtained.    XJnquestion-     ^ 
libly,  those  niles  should  be  closely  followed;  but  if  it 
pe:ir  that  a  departure  from  them  did  not  defeat  or  affect  tb< 
ultimate  object  of  tho  trial,  it  would  be  a  mockery  of  justic^^ 
to  set  aside  a  judgment  otherwise  proper  and  regular  be»  .^ 
cause  of  such  departure.     If  the  error  complained  of  her^  ^ 
was  of  a  character  likely  to  have  affected  the  final  resnl  %:^ 
the  judgment  should  be  reversed;  otherwise  it  should  t^e 
affirmed.     If  Gillig  had  acted  as  a  juror,  the  injury  to  tk^e 
appellant  would  be  immediate,  as  it  would  deprive  him   of 
au  impartial  trial  and  force  upon  him  an  incompetent  jnr*or 
by  refusing  to   sustain  the  challenge  interposed  by  liin. 
The  presumption  of  injury  in  such  case  would  bo  conci  n- 
sive,  because  the  juror,  being  rendered  incompetent  by  ]z\vr 
to  sit  in  the  case  on  account  of  interest  in  tho  result,  tlio 
conclusion  would  be  that  he  was  influenced  by  such  interest 
in  finding  the  verdict.     In  that  way  tho  error  of  the  court 
in  oveiTuling  the  challenge  would  roach  and  affect  tho  final 
result;  but  as  tho  juror  was  peremptorily  challengeil  n.wl 
did  not  try  the  cause,  how  was  the  aiipelhint  injured  by  lliu 
error  complained  of?     Counsel  say,  by  being  compelliHl    to 
use  ouo  of  his  peremptory  challenges  to  set  aside  a  jai'x>r 
who  should  have  been  sot  aside  for  cause.     That,  howev^oi'i 
could  not  possibly  result  injuriously  to  tho  appellant  uul«»8 
ho  had  exhausted  all  his  peremptory  challenges,  and  tlioiro 
was  some  objectionable  person  on  tho  jury  who  could  ii<^t 
bo  set  aside  for  cause.     If  it  were  shown  to  this  court  il^a*' 
tho  appellant  Avas  improperly  deprived  of  a  percmptt>*y 
challenge  'under  such  circumstances,  where  ho   may  jx-^s- 
sibly  have  needed  it,  i>erhaps  it  might  bo  tresited  iis  bu^^' 
ciont  to  authorize  a  reversal  of  the  judgment.     Tho  k^^ 
gives  to  each  party  in  a  civil  action  four  pei-emptory  die     ^' 
lenges.     If  but  one  boused,   though  that  bo  u|>on  a  jiir^^^^ 
who  should  have  been  set  aside  for  cause,  how  can  it  i-osi^^^' 
in  prejudice?    The  party  in  such  case  would  have  three chsu^^" 
lenges  left,  which  he  could  use  if  any  of  the  juroi-s  Avere  al^ — ^ 
jectionable  to  him.     The  fiict  of  his  not  choosing  touj^^ 
them  creates  a  strong  presumption  that  he  avju*  fully  witifcss**" 
lied  with  the  jury— that  it  was  unobjectionable  to  hii 
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To  obtain  an  ^impartial  jury  is  tbe  sole  object  of  [^164] 
ibe  lav  giving  the  right  of  challenge.     Therefore, 
wbeusach  a  jnrj  is  obtained,  there  can  be  no  just  grounds 
of  complaint.     By  his   own   act  in  not  setting  aside  any 
fi  tbe  jarors  when   he  had  the  power   to  do  so,   it  is 
nodered  clear  that  he  had   a  jury  satisfactoiy   to  him- 
self.   It  ilB  claim'ed  by  appellant  that  the    record  shows 
tbat  his  peremptory  challenges  were  all  exhausted.     But 
ve  find  nothing  of  the  kind  in   the  transcript  presented 
to  Q8.    The  only  reference  to  or  mention  of  such  a  fact  is 
fonndin  appellant's  assignment  of  errors.     Ho  says:  ''The 
court  orred  in  refnsing  plaintiff's  challenge  to  the  juror  John 
(^illig  for  cause,  and  compelling  him  to  exclude  said  juror 
by  peremptory  challenge,  thereby  forcing  him  to  exhaust 
his  peremptory  challenges,  and  thus  disabling  him  from  ox- 
clnding  otiier  jurors  to  whom  he  objected." 

It  is  a  proposition  too  clear  for  argument,  that  an  assign- 
inont  of  errors  cannot  be  received  by  un  appellate  court  as 
^  stiitemont  of  facts  in  favor  of  the  party  making  such  as- 
aigmnont.  Tlie  party  wishing  to  move  for  a  new  trial,  or 
^otukoan  appeal,  may  assign  his  erroi-s  in  any  form  he 
idtiosos,  and  assume  any  position  he  may  wish,  but  to  make 
^b«m  available  they  must  be  sustained  by  a  statement  of 
W^«  facts  in  tho  case. 

I^Iio  court  in  settling,  or  counsel  in  agreeiug  upon  a  stato- 

^^m,  does  not  pretend  to  pass  upon  the  correctness  of  tho 

***^ignnient  ot  errors,  nor  indeed  has  either  ot  them  a  rij^ht 

^  interfere  with  them.     The  assertion  in  tho  assignment 

r*^f^rre<l  to  cannot  therefore  be  received  or  treated  us  n  fuct 

^  thu  case.     The  admission  of  counsel  that  tho  juror  Crillig 

'***  Bet  aside,  is  tne  only  evidence  which  wo  hiivo  tluit  tho 

^Ppeilant  used  any  of  ins  peremptory  challenges.     As  the 

'*tv  givitsfour  peremptoiy  challenges,  and  oniy  one  issliown 

J**  have  been  useil  by  appellant,  we  must  presume  that  ho 

'^Hil  ilii-ee  remaining  wliich  he  did  not  use.     it  c.mnot  eor- 

^inly  Ih)  presumetl  that  they  were  all  exhausted  when  the 

^^^ord  shows  but  i»ue  of  them  \ised.     llence,  we  must  treat 

'^isciise  liK  if  the  itTord  showed  atfirmatively  that  but  one 

t^^ptoTj  chullengtt  was  used  hy  the  appellant. 
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But  as  we  have  eudeavorecl  to  show,  the  emplojmeDt 
one  such  challeuge,  though  to  set  aside  a  juror  wl 
[*165]  should  have  been  rejected  *for  cause,  will  not  ja 
tif  J  the  reversal  of  the  judgmeut  below.  The  vie 
which  we  take  of  this  question  is  fully  sustained  by  tl 
cases  of  Freeman  v.  The  People  (4  Denio,  9)  and  Ferridi 
V.  Selsei'  (4  How.,  Miss.,  518).  In  the  first  of  these  case 
the  supreme  court  say:  ''Upon  this  point  the  prisoner  hi 
the  power  and  right  to  use  his  peremptory  challenges  as  1 
pleased,  and  the  court  cannot  judicially  know  for  wl 
cause  or  with  what  design  he  resorted  to  them.  He  n 
free  to  use  or  not  to  use  them  as  he  thought  proper,  h 
having  resorted  to  them  they  must  be  followed  out  to 
their  legitimate  consequences.  Had  he  omitted  to  ma 
peremptory  challenges,  his  exceptions  growing  out  of  i 
various  challenges  for  cause  would  have  been  r^ula: 
here  for  revision.  But  he  chose  by  his  own  voluntary  i 
to  exclude  those  jurors,  and  thus  voluntarily,  and  as  I  thi 
effectually,  blotted  out  all  such  errors,  if  any,  as  had  p 
viously  occurred  in  regard  to  them. 

In  the  last  case,  the  same  question  is  disposed  of  in  ' 
following  manner : 

**It  appears  from  the  record,  however,  that  when 
juror  was  decided  to  be  competent,  Ferriday  set  him  as 
by  peremptory  challenge.     He  did  not  therefore  try 
cause,  and  there  is  no  exception  to  any  of  the  twelve  jui 
who  found  the  verdict.     We  are  therefore  inclined  to 
opinion  thut  as  the  error  complained  of  is  not  showc 
have  prejudiced  the  right  of  Ferriday  in  any  way,  that  i 
not  a  good  reason  for  reversing  the  judgment.     It  is  a  £ 
eral  rule  that  an  appellate  court  will  not  set  aside  a  ju 
ment  otherwise  regular  and  proper  on  account  of  a  mistal 
opinion  of  the  inferior  court,  which  is  not  shown  to  hi 
influenced  the  final  result."     So  it  seems  to  be  held  inT< 
ne«see.     (McGowan  v.  Ihe  Staky  9  Yerg.  184.) 

It  was  not  shown  by  the  record  in  any  of  these  c« 
whether  the  appellant  had  exhausted  his  peremptory  cL 
lenges  or  not.  They  therefore  clearly  sustain  the  propc 
tiou  that  no  injury  will  be  presumed  from  the  error  cc 
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pliined  of  here,  nnlefls  indeed  it  be  shown  by  the  appellant 
dailus  peremptory  challenges  were  all  exhausted.  In  such 
cm,  there  being  a  possibility  of  injary,  the  judgment  might 
Ve  ravened. 

*Biit  in  this  case,  as  we  have  shown,  the  presump-  ["^166] 
tkm  from  the  record  is  that  the  appellant  used  but 
one  of  the  challeugesy  and  that  he  had  three  remaining  nn- 


There  conld,  therefore,  be  no  prejudicial  results  from  the 
ttror  complained  of,  and  the  judgment  must  be  affirmed. 

JoHXBONy  J.,  haying  been  counsel  in  this  case,  did  not 
Participate  in  this  decision. 


BESPONSE  TO  PETITION  FOE  EEHEAEING. 

By  the  Court,  Beatty,  0.  J. : 

^  The  first  proposition  of  counsel  upon  petition  for  rehear- 

Uigis  that  this  court  erred  in  holding  that  nothing  contained 

^  the  assignment  of  errors  could  be  treated  as  a  statement 

^  fact,  admitted  to  be  correct  by  the  other  side.     Upon  ji 

^i^fal  re-examination  of  the  case,  wo  still  think  we  were 

'^ght.    On  page  ten  of  the  record  we  first  find  tlie  titlo  of 

^6 court  in  which  the  action  was  pending;  then  the  title  of 

tile  case,  and  then  follows  this  language: 

''Plaintiff's  statement  and  bill  of  exceptions  to  be  used  in 
^d  court  on  a  motion  for  a  new  trial  of  said  cause,  and  in 
^he  Bnpreme  court  should  said  motion  be  denied. 

"Plaintiff  moved  for  a  new  trial  on  the  following  grounds, 
**>wit: 

"1.  Insufficiency  of  the  evidence  to  justify  the  verdict; 
^^d  to  sustain  this,  he  refers  to  the  statement  of  the  evi- 
dence hereto  annexed,  marked  Exhibit  A.  2.  Errors  in  law 
burring  at  the  trial  and  excepted  to  at  the  time  by  the 
plaintiff,  to  wit: 

**L  The  court  erred  in  refusing  plaintiff's  challenge  to 
^^  juror  John  Oillig  for  cause,  and  compelling  plaintiff  to 
delude  said  juror  by  peremptory  challenge,  and  thus  dis- 
^oliug  him  from  excluding  other  jurors  to  whom  he  objected. 
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And  to  sustain  this  be  refers  to  Exhibit  A,  pp.  2^,  2},  * 

aud3." 

A  number  of  other  alleged  errors  of  law  are  stated,  a 

finally,  on  page  eleven  of  the  record,  this  paper  seems 

end  in  this  way : 

"For  the  purposes  of  this  motion  plaintiff  i» 

[*167]  refer  to  the  *documentary  evidence  on  file,  and  n 

included  in  Exhibit  A,  as  well  as  the  minutes  of  t 

court. 

"J.  S.  PrrzEB,  and 

"Eeardon  &  Herefoud, 

"  Plaintiff's  Attomeyg.' 

On  page  twelve  we  have  again  the  entitling  of  the  con: 
the  cause,  the  name  of  attorneys,  etc.,  followed  by  tl 
language : 

"In  the  impaneling  of  the  jury,  M.  M.  Mitchell  swc 
to  answer  questions.*'  Then  follow  the  questioms  to  ol 
answers  of  Mitchell.  Then  the  questions  and  answers 
other  jurors,  the  rulings  of  the  court,  the  testimony  of  f 
witnesses  in  the  cause,  etc.  Finally  the  statement  wii: 
up  as  follows: 

"Case  closed  and  submitted  to  the  jury,  who  retire 
and  returned  into  court,  and  delivered  a  verdict  in  favoK 
defendant.  The  jury  being  then  polled  at  the  request 
plaintiff's  attorneys,  eleven  of  the  jurors  concurred  in  ' 
verdict;  one  only  disagreed  to  it. 

"The  foregoing  statement  is  agreed  to  as  correct. 

"November  27th,  1865. 

"PrrzER  &  Keyser,  and 

"Eeardon  &  Herefom), 

'*  Attorneys  for  Ploiutt' 

"Crittenden  &  Sunderland, 

"  Attorneys  for  Defeuduu^- 

The  question  is:  When  counsel  for  defendant  agreed 
the  foregoing  statement,  what  did  they  admit?     With 
gard  to  the  testimony,  the  answers  of  jurors  to  quests^ 
touching  their  competency,  and  the  rulings  of  the  courts 
was  no  doubt  intended  to  admit  that  these  were  correc 


\ 
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stilted  in  tbo  foregoing  Rbiteraent.     It  was  also  niulonbt- 
edij inteudeil  to  admit  tbat  counsel  for  ]>1ainti(F  ]iiul  lilcd  a 
paper  such  as  appears  on  pages  ten  and  eleven  of  the  tran- 
script.   Bnt  Kurely  it  cannot  bo  contended  that  defendants 
coniisel  intended  to  admit,  or  did  admit,  that  all  llio  propo- 
sitious  contained  in  that  assignment  wia*e  true.     Tlio  de- 
feated party  in  any  cause  may  file  an  assignment  of  error, 
contiiiuiug  anything  he  may  choose  to  iu.sert  therein.     lie 
^Y  assign  a  hundred  errors  having  no  foundation  in  fact 
and  uo  connectiou  with  the  case.     The  opposing 
^nusel,  in  ^settling  the  statement,  could  not  deny  [*1G8] 
"10  Cling  of  such  an  assignment  of  errors.     As  wo 
Understand   tho   admission   of    defendant's   counsel,    it  is 
dimply  that  plaintiff  had  filed  an  assignment  of  errors  such 
^s  is  set  forth  on  pages  ten  and  eleven  of  this  transcript. 

Tliat  plaiutiff*s  counsel  did  not  consider  this  assignment 
^f  errors  as  stating  the  facts  of  tho  case,  is  shown  on  the 
^^Use  of  that  assignment.  The  first  error  of  law  assigned 
X'eads  thus : 

"1.  The  court  erred  in  refusing  plaintilTs  challenge  to 

^lie  juror  John  Gillig  for  cause,  and  compelling  plaintiff  to 

^Xcludo  said  juror  by  peremptory  challenge,  thereby  forc- 

^^o  the  plaintiff  to  exhaust  his  peremptory  challenges,  and 

^^Us  disabling  him   from  excluding  other  jurors  to  whom 

^^  objected.     And  to  sustain  this,  lie  refers  to  Exhibit  A, 

l-*^ges2J,  2*,  2j,  and  3."     If  the  assignment  of  errors  was 

'^^so  to  stand  as  a  statement  of  tho  facts   to  support   tho 

^^^'or,  why  refer  to  certain  jiages  in  Exhibit  A  to  sustain 

^'^  assignment?     Undoubtedly  the  counsel  understood  tho 

^^Hignment  as  tho  court  does:  merely  as  a  statement  of  the 

1*^1  nt  of  argument  to  be  used,  witii  reference  to  another 

l^'^Her,  for  the  facts  to  sustain  the  point.     If  not,  why  refer 

^^  Exhibit  A  to  sustain  the  exception? 

lu  the  transcript  we  find  nothing  which  is  called  Exhibit 

"^5  hut  we  suppose  reference  is  made  to  tho  statement  be- 

Kinuiug  on  page  twelve.     That  statement  simply  shows  that 

^^h\  Gillig  was  questioned  touching  his  qualifications  as  a 

loror;  that,  after  tho  examination,    plaintiff  iuter|)0sed  a 

^liullenge  for  cause,  which  challenge  was  overruled  by  tho 


153  Fleeson  v.  Savage  Mining  Co.       [Sop.  < 

Opinion  of  Beatty,  G.  J.,  on  rehearing. 

coart.  Here  the  statement  ploses^  witbont  showing  w! 
after-action  was  taken.  After  a  challenge  for  cause  is  gv 
ruled,  one  of  two  things  usually  happens:  the  challeng 
party  interposes  a  peremptory  challenge,  or  else  the  ja 
is  sworn,  and  sits  in  the  case.  A  statement,  or  motion 
new  trial,  or  an  appeal,  should  certainly  show  which 
these  events  actually  happens. 

Causes  are  reversed,  not  Because  judges  at  nisi  pr 
entertain  wrong  opinions  upon  some  point  of  law  arisi 
in  the  progress  of  the  trial,  but  because  they  give  so: 
practical  effect  to  such  erroneous  opinions.  A  bill  of  i 
ceptions  or  sttitement  should  not  stop  with  merely  showi 
that  the  judge  expressed  an  opinion  which  was  erroneoi 
it  should  show  thai  some  wrong  step  was  taken 
[*169]  *the  progress  of  the  trial.  If  a  judge  expresses 
erroneous  opinion  about  somo  material  point  in  '. 
charge  to  the  jury,  that  opinion  is  error,  becauso  the  ji 
are  supposed  to  be  influenced  by  the  erroneous  views  of  "■ 
court.  But  if  a  court  rules  that  a  certain  kind  of  testimc 
is  admissible,  when  in  fact  it  is  not  admissible,  this  rulii 
unless  it  be  taken  advantage  of  by  the  opposite  side,  d* 
no  harm,  and  is  not  such  error  as  will  reverse  a  jadgme 
Hence,  in  such  case,  a  bill  of  exceptions  should  not  mer 
state  what  was  the  ruling  of  the  court,  but  should  also  st 
distinctly  that  the  illegal  testimony  was  introduced  unc 
the  ruling.  So^  if  a  juror  is  challenged  for  cause,  and  t 
challenge  is  not  allowed,  the  statement  or  bill  of  exceptio 
should  show  distinctly  what  disposition  was  mado  of  ii 
juror.  If  that  is  not  shown,  we  do  not  see  how  this  coo 
is  to  determine  that  error  was  committed.  The  mere  opi 
ion  of  the  judge  does  no  hurt  to  either  side.  It  is  I 
action  founded  on  that  opinion  which  is  erroneous.  If  tl 
court  is  not  apprised  of  what  that  action  was,  how  can 
review  the  case  ?  In  this  case,  the  statement  only  sho 
what  was  the  opinion  of  the  court:  it  does  not  show  wL 
resulted  from  that  opinion — what  subsequent  action  « 
taken. 

If  the  opinion  could  only  have  produced  one  result,,  the 
indeed,  the  statement  need  only  have  shown  what  the  jnd 
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derided,  because  this  ooart  woald  Lavo  uuclorstood  what 
Meesauily  followed.  Bat  if  an  opinion  of  a  certain  char- 
ieier  may  have  been  followed  by  seVeral  courses  of  action, 
waeof  which  would  have  resulted  in  injury  to  the  party 
oeepting,  and  others  been  perfectly  harmless,  we  cannot 
ttj  vbether  any  injnry  was  done  to  the  complaining  {mrty. 
IheaffirmatiTO  is  on  the  appellant;  and  failing  to  show  error, 
tbe  jodgment  of  the  court  below  must  bo  affirmed. 

In  our  former  opinion,  we  say  it  is  admitted  by  counsel 

Aat  Gillig  did  not  sit  in  the  case;  and  petitioner  claims  that 

this  admission  should  not  bind  appellant,  because  it  was 

made  simply  on  the  facts  presented  by  tho  statement  as 

lUiderstood  by  appellant's  counsel;  that  if  the  assignment  of 

^^not  is  not  to  be  considered  as  containing  facts  on  which 

^e  court  can  act,  neither  should  the  counsel  for  appellant 

l>o  bound  by  the  facts  therein  stated  which  militate  against 

*^  client 

*Thi8  position  is  perfectly  correct.    But  leaving  [^170] 
'Uais  admission  out  of  the  case,  appellant  is  in  no 
^>«tter  condition. 

In  the  first  place,  there  is  no  assignment  of  error  on  tho 
S^^tmnd  that  Gillig  did  serve  as  a  juror;  and  if  tho  appellant 
'^«r6  allowed  to  file  such  an  assignment  in  this  court  for  tho 
^^i  time,  then  the  record  would  show  two  assignments 
directly  contradictory,  tho  one  of  tbo  other.  First.  That 
appellant  was  comi>elled  to  exhaust  one  of  Jiis  peremptory 
^luilleuges  to  get  Gillig  off  the  jury.  Second.  Tliat  he 
(CilUg)  served  on  tho  jury.  No  possible  state  of  facts 
^oulj  support  both  these  points.  Yet  both  points  might 
^ve  been  made  in  the  assignment  of  errors  in  tbo  court 
^low,  and  no  judge,  in  settling  the  statement,  could  with 
Pi^priety  have  stricken  either  out.  Tho  assignment  of 
^n-ors  i3  iu  the  disoi*etion  of  tho  appellant.  This  court 
^U8t  judge  whether  the  facts  stated  iu  the  record  sustain  the 
^^^ignmeuts.  In  this  case,  thero  being  no  assignment  of 
^>Toron  the  ground  that  Gillig  served  as  a  juror,  but  only 
^at appellant  was  compelled  to  challenge  him  peremptorily, 
^edid  assame  that  the  record  showed  a  ])erempt<)ry  chal- 
^'^    We  did  this  upon  tho  ground  that  if  ho  had  served 
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OS  a  juror,  it  woald  Lavo  been  a  much  stronger  poiii 
appellant.  WLeu,  therefore,  the  appellant  only  compli 
of  being  compelled  io  challenge,  wo  assumed  that 
juror  had  not  served  in  the  case.  If  he  had  served, 
not  likely  the  appellant  would  have  failed  to  complain 

Only  two  iiesnlts  could  reasonably  have  followed  ibc 
ing  of  the  court  on  the  challenge  for  cause:  the  one, 
Gillig  served  its  a  juror;  the  other,  that  he  was  i^ere 
^rily  challenged  by  appellant.  If  he  served,  it  was  ol 
error.  If  the  compelling  appellant  to  challenge  pere 
orily  was  error,  then  certainly  the  case  should  be  reve 
because  error  injurious  to  appellant  was  the  necessar 
suit  of  the  ruling,  and  it  would  be  unnecessary  to  deter 
whether  this  injury  resulted  from  the  juror  serving  or 
the  challenge. 

But  as,  in  our  opinion,  one  of  these  results  would 
been  error  and  the  other  not,  it  becomes  necessary  f* 
to  determine,  if  we  can,  which  result  did  follow  the  ru 
or,  if  we  cannot  determine  that,  then  to  settle 
[^171]  the  rule  should  be  in  a  case  thus  ^left  uncertain 
we  before  said,  the  appellant  must  make  ou 
case,  and  if  he  only  established  the  fact  that  something 
done  which  might  or  might  not  have  produced  a  resul 
jurious  to  himself,  he  has  failed. 

So,  too,  all  reasonable  presumptions  are  to  be  indi 
in  favor  of  the  regularity  of  proceedings  in  the  court  hi 
This  last  rule  has  not  much  force  in  this  case,  because 
conceded  the  judge  below  did  err  in  his  rulings;  but  sti 
the  chances  were  even  as  to  whether  that  error  of  judg 
was  followed  by  action  injurious  to  appellant,  or  that  v 
was  perfectly  harmless,  even  in  such  case  the  rule  is  pei 
not  altogether  inapplicable. 

As  there  was  an  assignment  of  error  on  the  ground 
appellant  was  compelled  to  e!Lhaust  his  peremptory 
lenges  ou  Gillig,  and  none  ou  the  ground  that  Gillig  se 
as  a  juror,  certainly  the  presumption  is  that  he  was  < 
lenged.  Whether  this  exhausted  his  peremptory  challei 
or  whether  he  still  had  one,  two  or  three  at  his  disp 
did  not  appear  of  record.     The  question  then  arose,  wh< 
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this  was  safficient  to  reverse  the  case.  This  question  ^vas 
one  of  very  great  doubt  willi  ibe  writer  of  this  opinion. 
Upon  on  examiuatiou  of  autborities,  wo  find  a  most  decided 
preponderance  iu  favor  of  the  views  we  took  in  iho  case. 
Ihe  Yiigiuia  coses  seem  to  bold  that  the  simple  fact  of  com- 
pelling a  party  to  cbulleuge  a  juror  peremptorily  when  he 
shoold  have  been  set  aside  for  cause,  would  be  good  ground 
for  granting  a  new  trial. 

These  decisions  were  in  criminal  cases.  Possibly,  the 
role  might  be  different  in  that  State  in  civil  cases.  There 
iiako  a  dictum  iu  3  Gil.  3G8,  to  the  same  effect.  This  was 
ilio  in  a  criminal  case.  On  the  other  side,  we  find  iho  sev- 
snd  cases  referred  to  in  the  oilginal  opinion.  As  iho  record 
iails  to  affirmatively  show  that  appellant  did  exhaust  his 
ehtllenges,  we  think  the  original  opinion  mu.st  staiul  as  the 
lav  of  tbe  case.  In  this  case,  probably  the  appellant,  on  a 
more  full  and  complete  statement,  would  have  been  entitled 
to  a  new  trial. 

We  always  regret  being  compelled  to  decide  a  case  on  a 
mere  technicality  not  affecting  tbe  merits,  but  we  cannot  go 
oaUide  of  the  record. 

A  rehearing  is  denied. 

Johnson,  J.,  did  not  participate  in  this  decision. 


STATE  OP  NEVADA,  Appellant,  v.  ABATUS  II.  HALL, 

Bespondent. 

[3  Nktada,  172.] 

^^'^^  o»  AoQmTTiL— Etfect  of. — A  verdict  of  acquittal  on  a  noo«l  in- 
^Qient  paU  nn  end  lo  all  farther  prosecallon  for  tlio  offeuso  churned 
^Uutiodlctment. 

^^'^I^Eal  from  the  District  Court  of  the  Second  Judicial 
'*'*'ict,  Hon.  S.  H.  Wkight,  presiding. 

Ji.  Clarke^  Atlomey/'-Geiiei'al,  for  Appelhint. 
^^*  A.  Now'He  and  A.  C.  EUia^  for  Bespondont. 

(1)  3NeT.2S0. 
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By  the  Court,  Lewis,  J. : 

At  ibe  last  December  term  of  the  district  court  for  1 
county  of  Ormsby,  the  defendant  was  tried  upon  an  indi 
ment  charging  him  with  the  crime  of  grand  larceny,  o 
acquitted  by  the  jury.  From  this  verdict,  and  the  juc 
ment  rendered  thereon  discharging  the  prisoner,  the  Sfa 
takes  an  appeal  to  this  court. 

As  the  indictment  is  clearly  sufficient,  and  admitted 
be  so  by  the  attorney-general,  it  cannot  be  seriously  claim 
that  any  court  has  the  power  to  set  aside  a  verdict  or : 
verse  a  judgment  of  acquittal,  and  order  the  defendant 
be  retried.  A  verdict  of  acquittal  upon  a  good  indictmc 
legally  puts  an  end  to  all  further  prosecution  for  the  sai 
offense.  No  error,  therefore,  however  gi'eat,  will  justif; 
court  in  setting  it  aside. 

Appeal  dismissed. 

Johnson,  J.,  was  counsel  in  the  court  below,  and  did  ] 
sit  in  this  case. 


STATE  OF  NEVADA,  Appellant,  v.  DANIEL  E.  EAST- 

BEOOK,  liESPOXDENT. 
[3  Nktida,  173.] 

>  Tazks — Bemotal  of  Pbopebty  bkfobk  Aesbssmemt. — Where  a  property 
in  (hiH  State  at  the  time  a  levy  is  made  thereon  for  taxes,  the  own 
thereof  becomes  liablo  for  the  tax,  although  he  may  have  removed  t! 
property  before  the  valao  thereof  i*  assessed. 

*  Idem— Unifobm  Rate  of  Taxation.— The  constitntional  provision,  irhi> 
requires  **  a  uniform  and  equal  rate  of  assessment  and  taxation,"  i 
quires  that  all  ad  valorem  taxes  shall  be  at  a  uniform  rate  or  percenttj 
One  species  of  property  cannot  be  taxed  at  a  higher  rate  than  anoIlM 

'  Idem — Phocbkos  of  Mz.vics. — The  products  of  mines  being  anbjeoted  ' 
coustitutional  provision  to  taxation,  iu  lieu  of  the  body  of  the  mi]ie,t 
entire  annual  product  must  bo  subject  to  taxation  at  the  same  rata 
percentage  as  other  property. 

Idem — Skctions  1,  99,  and  117  Beyknuk  Law  Constbued. — Seetioii  1:  Ih 
constitntional.  Section  99:  i/e/(2,  that  the  opening  and  closing  clan; 
are  unconstitutional.    Section  117:  Jleld,  unooustilntional. 

Idem — Manneb  of  Assessing  Pbopkbty. — The  legislature  may  direct  ' 
manm  r  of  asseasing  property,  so  as  to  obtain  a  fair  Taluation. 

(1)  a  Nev.  8G;  4  Nev.  178.        (2)  a  NeT.  86;  4  Nev.  819.        (3)  4  Nev.  178^  S19. 
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Aignment  for  Bespondeut. 


'  Bumi  Good  nr  paxt,  axd  Bad  zn  pabt. — If  a  law  be  passed  by  the  legis- 
Ittnre,  emwtiUiiional  Iq  part  bat  niieonHtitatioDal  as  to  soiuc  of  its  pro- 
viBou,  that  which  is  constitational  will  be  sa&tiiiued,  unlesH  tho  whole 
MojN  tad  object  of  the  law  ia  defeated  by  rejecting  the  objcctlonul  feat- 
nnc  In  this  caoe,  rejecting  that  part  of  the  act  which  is  unconstita- 
tioul,  there  still  remains  a  complete  revenue  law. 

lonMJxoumxiTUTioHAX.  Fast  bhooij>  bk  Disbkoabdkd. — The  tax  collector 
ud  other  rerenne  offidtra  should  haye  disregarded  the  imconKtitutioDal 
pmtknsof  thiB  act,  and  proceeded  to  collect  the  tax  equally  from  all  prop- 
otj  under  those  provisions  which  are  constitational.  Auy  taxpayer, 
I7  s  proper  piooeeding  in  coart,  coald  have  compelled  sach  a  pro- 
ceedipg. 

SoK-Pinim  OF  Taxes — ^Nbolbct  or  OniOEB.—*ODe  taxpayer  can-  L*'174] 
not  be  allowed  to  escape  payment  of  his  taxes  becanso  the  col- 
lator has  improperly  failed  to  collect  from  another  from  whom  taxes 
in  doe. 

^^nkL  from  the  District  Conrt  of  the  Second  Judicial 
District^  Hon.  S.  H.  Wmght  presiding. 
The  facts  are  stated  in  the  opinion. 

^'  i/.  Clarke^  AUameif-Oeneral,  and  8.  C.  Denaon,  District' 
^drneij  for  Ormsby  County,  for  Appellants: 

That  proceeds  of  mines  are  not  required  to  bo  taxed  at 
^esomeacif  valorem  rate  as  other  property.  (Sec.  1,  art. 
*^iof  Constitution;  sees.  1,  5,  99,  100  to  125  of  rev.  act.) 
When  a  statute  assumes  to  state  the  effect  of  a  certain  pro- 
^ion,  we  mdst  presume  that  all  the  effects  intended  are 
stated.  (Bird  v.  Denuison,  7  Cal.  307;  Lee  v.  Evans,  8 
Cal.  435;  People  y,  ]V1iitman^  10  Cal.  45;  Pirhins  v.  Ihorri- 
^^hf  10  Cal.  191.)  A  saving  clause  in  a  statute  must  be 
ejected  when  in  conflict  with  the  body  of  tho  act.  (Kent's 
Com.  462-3,  and  note;  Savings  Inst.  v.  Mukin,  23  Mo.  3G0; 
15  Pet,  445.)  As  to  construction  of  statutes  {CuvipheU  v. 
Vnicn  Bank,  6  How.  Miss.  625.)  Courts  should  not  declare 
&  law  unconstitutional  for  inequality,  unless  such  inequality 
leads  to  gross  injustice.  {People  v.  Coleman,  4  Cal.  55; 
-^«^,  ffc,  V.  Cfiollar  Potosi  Co.,  2  Nev.  87;  People  v.  Nag- 
^^  1  Cal.  252.) 

■ 

"•  U,  Ctoylon,  for  Bespondeut: 

■■^e  revenue  law  is  unconstitutional  and  void,  becanse  the 

(1)  e  Ker.  323. 
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proceeds  of  mines  are  only  taxed  to  the  extent  of  one  p< 
cent,  for  both  state  and  county  purposes,  whilst  the  oth 
property  is  taxed  at  one  and  a  quarter  ior  State,  and  one 
a  half  for  county  purposes. 

[*175]      *By  the  Court,  Beatty,  C.  J. : 

This  was  an  action  brought  in  the  name  of  tlcn 
State  against  the  defendant  for  taxes  alleged  to  be  due  tL  _ 
State  and  county  of  Ormsby  for  the  j-ear  1866.     The  pro^ 
erty  upon  which  the  tax  was  levied  consisted  of'certaF 
choses  in  action  or  debts  due  to  defendant. 

The  defense  is  two-foKl:  First,  that  defendant  removal 
from  the  State  of  Nevada  on  the  sixth  day  of  April, 

that  the  chose  in  action  followed  the  person  of 
[*176]  fendant,  and  therefore  was  not  *taxable  in  this 

after  that  date;  that  the  assessment  of  the  propei 
was  made  after  the  sixth  of  April,  and  was  therefore  v< 
and  conferred  no  right  of  recovery  on  the  plaintiff. 

The  second  ground  assumed  in  defense  was,  that  thenin< 
ninth  section  of  the  revenue  act  of  1864-5,  as  ameude( 
1866,  discriminates  in  favor  of  the  products  of  the  mics  e$ 
levying  a  smaller  percentage  of  taxes  on  them  than  on  otlie] 
property;  that,  for  this  reason,  the  tax  on  other  proper^j 
was  in  contravention  of  that  article  of  the  constitutioz] 
which  requires  all  taxation  to  be  equal  and  uniform. 

We  will  examine  these  points  in  the  order  in  which 
have  stated  them.     The  law  levying  the  taxes  for  the 
1866,  was  approved  February  24th,  of  that  year.     The  fii 
sentence  of  the  first  section  of  .that  act  is  in  these  word^^ 
**An  annual  ad  valorem  tax  of  ninety-five  cents  npon  ea(r 
one   hundred  dolhirs'  vahie  of  taxable  property  is  hereb*^* 
levied,  and  directed  to  bo  collected  and  paid  for  State  pai^ 
poses,  upon  the  assessed  value  of  all  taxable  proi>ertyir 
this  State,  not  by  tbis  act  exempt  from  taxation." 

Another  sentence  reads  as  follows:  "And  upon  the  sam.^ 
property,    the    board   of    county  commissioners,   in  eac 
county,  is  hereby  authorized  and  empowered  to  levy  au 
direct  to  be  collected  and  paid  annually,  an  ad  vahi'em 
for  county  purposes,  a  sum  not  exceeding  one  hundred 
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fiftj  cents  on  each  one  hundred  dollars*  value  of  taxable 
pn^Mrtj  in  the  county.** 

Section  2  of  the  revenue  act  requires  the  couuty  commis- 
Biooerg  to  make  their  levy  for  county  purposes,  prior  to  the 
fiiBt  Monday  of  April  in  each  year. 

Section  3  declares  that  a  lien  shall  attach  on  the  first  Mon- 
^J  of  April  in  each  year,  upon  all  taxable  property  then  in 
^  State.     These  clauses  seem  clearly  to  declare  that  all 
property  m  the  State  when  the  law  was  passed,  and  which 
^oald  remain  there  up  to  the  first  Monday  of  April,  should 
^  liable  to  taxation.    There  can  be  no  question  tbut  tho  leg- 
i^tare  has  a  right  to  tax  property  belouging  to  its  own  citi- 
zens, aud  remaining  a  portion  of  the  year  within  its  juris- 
diction.   The  citizen  could  not  avoid  the  payment 
of  ilie  ♦tax  by  removing  tbe  property  after  tho  tax  [*177] 
^as  levied.     Kespondent,  however,  claims  that  this 
l^roperty  is  to  be  held  exempt,  not  because  it  was  removed 
from  tbe  State  before  any  levy  was  made,  but  beforo  there 
^as  any  assessment  thereof .     The  revenue  act  requires  the 
county  assessors  to  make  their  assessments  between  the 
Second  Monday  of  May  aud  the  second  Monday  of  Septem- 
l>®i,  in  each  year.     But  this,  it  appears  to  us,  is  Avholly  im- 
'"Jaterial.     The  tax  was  levied  prior  to  tbe  sixth  of  April, 
^^ lien  defendant  left  the  State.     From  tho  moment  of  the 
le^j  there  was  a  duty  or  obligation  imposed  on  tho  owner 
^f  the  property  to  paya  certain  percentage  of  its  value  to 
^-I'e  State  for  taxes.     The  removal  of  the  property  from  the 
State  before  the  value  thereof  was  ascertained  by  tho  asses- 
sor, might  reuder  it  more  difficult  in  some  cases  to  ascertain 
^lie  real  value  of  the  property,  but  could  not  release  the 
Owner  from  his  legal  liability  to  pay  tho  tax  when  the  amount 
^bereuf  was  once  ascertained.     We  think  that  the  property, 
having  remained  in  the   State  after  the  first  Monday  in 
•^1""'I|  was  clearly  liable  for  both  State  and  county  taxes. 
•Llie  tenth  article  of  the  constitution  reads  as  follows: 
"Tlie  legislature  shall  provide  by  law  for  a  uniform  and 
^^ul  rate  of  assessment  and  taxation,  and  shall  prescribe 
^'u  regulations  as  shall  secure  a  just  valuation  for  taxation 
^^  property,  real,  personal  aud  possessory,  excepting 
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mines  and  mining  claims,  iiie  proceeds  of  wbich  alone  ska 
be  taxed,  and  also  excepting  such  property  as  may  be  e: 
empted  by  law  for  municipal,  educational,  literaiy,  sciei 
tific,  religious  or  charitable  purposes." 

The  first  phrase  to  which  our  attention  is  called  is  thii 
''A  uniform  and  equal  rate  of  assessment  and  taxation. 
We  have  no  hesitation  in  saying  that  the  constitution; 
convention,  in  using  the  language  last  quoted,  meant  " 
provido  for  at  least  one  thing  in  regard  to  taxation:  that  i 
that  all  ad  valof-em  taxes  should  be  of  a  uniform  rate  or  pe 
centage.  That  one  species  of  taxable  property  should  n 
pay  a  higher  rate  of  taxes  than  other  kinds  of  property, 
the  language  we  have  quoted  did  not  express  this  idea,  tlxi 
it  was  perfectly  meaningless.  The  language  used  may  me^ 
much  more  than  this,  but  it  cannot  mean  less.  The  conBi 
tution  clearly  intends  to  provide  against  that  epeoii 
[*178]  of  injustice  *which  frequently  prevails  in  commun 
ties  where  there  is  one  overshadowing  interest:  ih 
exemption  of  the  property  connected  with  that  interest  froi 
its  legitimate  share  of  the  public  burdens. 

It  is  a  part  of  the  history  of  the  State  known  to  ever 
intelligent  man  within  its  borders,  and  frequently  allude 
to  in  the  constitutional  debates,  that  at  the  time  we  wex 
about  to  frame  our  State  constitution,  those  most  largel 
interested  in  mines  insisted  they  should  be  exempted  froi 
all  taxation;  that  the  constitution  should  provide  for  ths: 
exemption  so  as  to  set  this  question  at  rest  for  at  least 
series  of  years.  This  exemption  was  claimed  for  seven 
reasons:  one,  that  the  mines  gave  life  and  energy  to  ff 
other  kinds  of  business;  that  the  prosperity  of  all  otb^ 
business  depended  on  the  success  of  the  mines.  Another 
that  mining  claims,  especially  before  they  were  so  far  d 
veloped  as  to  be  productive,  were  of  too  uncertain  a  val« 
to  admit  of  a  fair  valuation  for  taxation. 

On  the  other  hand,  the  population  of  the  State  settled 
the  agricultural  portions  thereof  asserted  that  the  min. 
constituted  the  great  portion  of  the  wealth  of  the  State,  afl 
that  it  was  highly  unjust  to  relieve  them  and  throw  t1 
whole  burden  of  taxes  on  those  counties  which  were  poor6 
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lod  least  able  to  pay.    The  result  seems  to  Lavo  been  a 
oomptomise  of  tlie  extreme  views  of  each  party,  which  is 
Teij  clearly  expressed  in  the  constitatiou,  and  embraces 
two  main  propositions:    First.  That  all  property  assessed 
foranac?  vaZorem  tax  should  be  liable  to  pay  the  same  per- 
oeotagB-    Second.  That  unproductive  mines  should  be  en- 
tiielj  free  from  taxation,  whilst  those  which  were  produc- 
tive should  pay  the  regular  ad  valorem  tax  on  the  products, 
instead  of  the  same  tax  on  the  body  of  the  mine  itself. 
There  can  be  no  doubt  but  it  was  the  intention  that  the  en- 
tire product  should  be  taxed,  in  lieu  of  the  body  of  the 
mine.    This  property  is  di£ferent  from  all  other  property  in 
the  State.   Whilst  the  products  of  farms  remain  in  the  State 
until  consumed,  being  generally  subject  to  at  least  one 
taiation  per  annum,  the  products  of  mines  are  removed 
from  the  State  at  the  end  of  each  week;  so  that  it  is  seldom 
that  more  than  the  fiftieth  part  of  the  products  of  any  of 
the  principal  mines  is  in  the  Btsite  at  one  time. 
Takmg  these  views  to  be  correct,  (and  we  ^thiuk  [^179] 
I      there  can  be  no  reasonable  doubt  that  they  are  so) 
i      leins  look  at  the  sections  of  the  revenue  law  complained  of, 
^  see  how  far  they  conform  to  or  are  in  conflict  with  these 
views. 

The  first  section  of  the  revenue  act  levies  an  annual  ad 
^^^iwfM  tax  for  State  purposes  of  $1.25,  and  authorizes  a 
^oonty  tax  of  $1.50  on  all  taxable  property  in  the  State. 
Tbis  is  clearly  in  accordance  with  that  clause  of  the  cou- 
^utntion  which  requires  ''  a  uniform  and  equal  rate'*  of  taxa- 
tion. This  section  seems  in  every  respect  unexceptionable, 
^tion  99  imposes  on  the  products  of  the  mines  an  annual 
"^t?Qforefii  tax  of  one  per  cent,  for  State  and  county,  say 
OQe-half  per  cent,  for  State  purposes,  and  an  equal  amount 
fer county  purposes.  This  clause  can  receive  but  one  of 
t*o  constructions:  it  was  either  intended  to  fix  the  entire 
'^teof  taxation  for  the  products  of  mines  at  $1  on  the  hun- 
drnd  for  Stttte  and  county  purposes,  in  lieu  of  the  $2.75 
^^for  other  property;  or  else,  as  is  contended  by  appel- 
^hi  it  is  really  an  additional  tax  on  mining  products  of 
<^ue  per  cent,  over  and  above  the  ordinary  tax  imposed  on 
Hit.  Dm.— 11 
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other  property.     lu  either  event,  the  clause  is  equally  voi 
The  legislature  could  neither  make  the  tax  greater  nor  Ic 
on  the  products  of  mines  than  on  other  property.   Then  t 
lows,  in  the  same  section,  a  clause  directing  the  manner 
assessing  the  products  of  the  mines.     That  clause  is 
these  words:  "All of  said  ores,  quartz,  or  minerals  shall 
assessed  as  follows:  From  the  gross  return  or  assessed  vil 
per  ton  of  all  ores,  quartz,  or  minerals  from  which  gold  e 
silver,  or  either,  are  extracted  in  this  State,  there  shall 
deducted  the  sum  of  twenty  dollars  per  ton."    This  clai 
merely  points  out  the  method  of  finding  what  is  the  ti 
value  of  the  ores,   which  are  the  primary  products  of  j 
mines. 

We  have  no  doubt  the  legislature  may  direct  the  metlii 
of  assessing  property,  provided  the  object  is  to  attain  a  ju 
valuation.  This  court  could  not  declare  any  law  directii 
the  mode  of  assessment  void  unless  it  manifestly  violaii 
those  principles  of  justice  which  are  required  by  the  ten 
article  of  the  constitution.  We  see  nothing  objectional 
in  this  clause.  The  closing  sentence  of  section  99  directs 
tax  to  be  levied  on  three-fourths  of  tbe  value,  previout 
ascertained,  of  the  proceeds  of  the  mine.  This 
[*180]  clearly  ^unconstitutional.  The  value  once  being  j 
certained,  the  whole  value  is  taxable  at  the  sai 
rate  as  all  other  property. 

Section  117  of  the  revenue  act,  which  provides  for  distr 
uting  the  one  per  cent,  tax  directed  to  be  levied  by  secti 
99,  falls,  of  course,  with  the  opening  clause  of  the  la 
mentioned  section.  We  see  no  constitutional  objection 
any  other  portion  of  the  law.  The  question  then  remai 
whether  the  unconstitutionality  of  the  opening  and  closi 
clauses  of  section  99,  and  of  the  whole  of  section  117,  i 
stroys  the  validity  of  the  whole  act;  or  can  the  other  p 
tions  of  the  act  stand,  rejecting  these  portions  which  arc 
contravention  of  the  constitution  ? 

No  principle  can  be  better  settled  than  this:  that  if  a  1 
passed  by  the  legislature  be  constitutional  as  to  part  of 
provisions  and  unconstitutional  as  to  others,  the  unobj 
tionable  portion  may  stand,   if  by  rejecting  that  whicb 
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uneODBtitational,  the  whole  object  and  e£fect  of  the  law  is 
not  destroyed.  In  this  case  we  may  reject  nil  that  ])art  of 
tbe  act  which  is  in  conflict  with  the  constitution,  and  have 
a  perfect  and  complete  revenue  law.  If  by  rejecting  that 
put  of  section  99  which  we  hold  to  be  in  violation  of  the 
fondamental  law  of  the  State,  the  products  of  the  mines 
vere  left  free  from  taxation,  this  woald  vitiat.e  the  entire 
hv;  for  it  would  have  the  e£fect  of  compelling  one  portion 
of  the  citizens  to  pay  more  than  their  due  share  of  the  State 
burdens. 

The  first  section  of  the  act  levies  a  tax  on  all  taxable 
property  in  the  State.  That  includes  the  proceeds  of  mines 
ttvell  as  other  taxable  proj^erty.  Other  sections  direct 
the  method  of  assessing  this  kind  of  property;  and  if  the 
UKssors  and  tax  collectors  had  only  done  their  duty,  dis- 
'^Sarding  these  unconstitutional  provisions  entirely,  the 
vhole  tax  could  have  been  collected. 

That  the  mines,  which  constitute  the  greater  part  of  the 
health  of  the  State,  have  for  the  last  two  yeiirs  almost  en- 
tirely escaped  taxation,  is  true.     That  the  failure  to  collect 
tile  due  proportion  of  taxes  from  them  has  greatl}' embar- 
'^saed  the  State,  and  thrown  a  heavy  burden  on  that  portion 
^f  our  population  least  able   to  bear  it,   is  equally   true. 
^Qt  whilst  the  mines  have  escaped  their  share  of  the  public 
burdens,  through  the  fanlt  and  neglect  of  the  asses- 
^^rs  *and  coUectora,  it  would  certainly  not  bo  pro-  [*181] 
Noting  the  ends  of  justice  to  excuse  one-third  or 
one-fourth  of  all  the  other  taxpayers  in  the  State  from  the 
payment  of  their  taxes,  thus  further  increasing  the  burdens 
^f  those  who  have  paid  their  taxes  without  suit.     Such  a 
^ling  would  neither  be  in  accordance  with  law,  with  jus- 
tice, nor  public  convenience.     Taxpayers  who  did  not  wish 
^o  be  overburdened  by  the  payment  of  more  than   their 
share  of  the  State  expenses  should  have  taken  steps  to  com- 
pel the  assessors  and  collectors  to  do  their  duty.     There 
^n  be  no  doubt  the  courts  would   have  aflforded  relief. 
Having  failed  to  do  this,  no  taxpayer  can  be  allowed  to  set 

^^P  the  illegal  conduct  of  these  oiBcers  as  a  defense  to  an 

'^tioQ  brought  against  him  for  his  taxes. 
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In  the  case  of  Exchange  Bank  of  Columbtis  v.  Hines 
Ohio  St.  1),  the  same  constitutioual  questions  arise  as 
this  case,  and  the  court  arrives  at  the  same  conclusions 
ourselves.  The  principal  opinion  (written  by  Chief  Justi 
Bartley),  is  a  very  clear  exposition  of  the  law  bearitig  < 
the  constitutional  branch  of  this  case.  It  is  so  ably  ai 
clearly  written  that  we  have  thought  it  hardly  worth  wbi 
to  go  into  a  more  lengthy  discussion  of  the  points  involvei 
We  refer  to  that  opinion,  as  expressing  our  yi^ws  men 
clearly  than  we  ourselves  could  express  them. 

The  judgment  of  the  court  below  is  reversed,  a  new  tri: 
granted,  and  the  cause  remanded  for  further  proceedings. 

Johnson,  J.,  having  been  counsel,  did  not  participate  J 
this  decision. 


W.  A.  HAWTHOKNE  &  WIFE,  Appellants,  v.  T.  C 

SMITH,  Eespondent. 

[3NKVADA,  182.] 

1  Homestead — ^When  mat  bk  Selected. — Property  which  poasesies  the  eh  < 
acteristics  of  a  bonieHteiul  inn}'  be  selected  nnd  recorded  as  snch  at  ^ 
time  before  actual  sale  uuder  cxecntiou.  The  levy  of  an  attachme 
will  not  prevent  sach  selection. 

Pleadings — When  Anbwkr  mat  Aid  the  Complaint. — Whtire  a  compla. 
iu  the  nature  of  a  bill  in  equity  sets  out  distinctly  most  of  the  Iil 
necessary  to  entitle  the  plaintiff  to  the  relief  sought,  but  omits  one 
two  material  allegati  ns  or  facts,  and  these  facts  Lre  clearly  stated  a 
admitted  in  the  answer,  the  answer  may  be  held  to  aid  the  eompl* 
and  sustain  the  action. 

Appeal  from  the  District  Court  of  the  First  Jadicial  J9 
trict,  Hon.  S.  H.  Wright,  presiding. 
The  facts  are  stated  in  the  opinion. 

B.  M.  Clarice,  for  Appellants : 

The  act  which  provides  for  the  selection  of  the  hoD 
stead,  is  directory  merely.  {Goldman  v.  Clark,  1  Nev.  S- 
Act  1861,  p.  24,  sec.  1.)  As  no  time  is  prescribed  witl 
w'hich  the  declaration  of  claim  shall  be  made  (Act  1864-* 

(1)  UNar.aeo. 
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p.  S25,  sec.  1),  it  may  be  made  at  any  time.  The  consti- 
t&tion  of  Nevada  ex  proprio  vigoi'e  exempts  a  Lomesiead 
fromfoToed  sale.  (Const,  art.  lY,  sec.  30;  Con.  Debates, 
S84,  303,  304,  314.)  The  decisions  of  the  supreme  conrt 
of  California,  vbich  held  a  claim  and  recordation  necessary, 
in  not  authority  in  point;  because  made  under  coustitn- 
iioul  and  statutory  provisions  entirely  different  from  ours. 
(Cwy  V.  2fce,  6  Cal.  630;  13  Cal.  649;  24  Cal.  639-610; 
CoQsL  Cal.  art.  XI,  sec.  15;  Const.  Nev.  sec.  30;  Laws 
0^1862,  p.  620,  sec.  7;  Stat.  Nev.  1864-5,  pp.  225-6.) 

Bto,A.  NouTsCy  forBespondent: 

The  hooiestead  law  of  1865  superseded  the  law  of  1861. 
l^e onlj  homestead  exemptions  now  existing  is ''as  pro- 
vided by"  that  "law,"  which  provides  that  a  homestead 
^aII  be  exempt  "when  selected  by  the  husband  and  wife, 
or  eiiher  of  them,  or  other  head  of  the  family,"  etc.    (Laws 
^f  1865,  p.  225.)    The  party  claiming  the  homestead  exerap- 
tionmnst,  by  his  pleading  and  proof,  bring  his  case  within 
*he  provisions  of  the  law.     {HeJ/evsteiu  v.   Goi'c,  3  Iowa, 
(Clarke)  287 ;  Beecher  v.  BnUbj,  7  Mich.  501 ;  nailers  v.  People, 
18111. 194;  KitcMl  v.  Burgivin,  21  111.  44.)     The  requiro- 
iQeuts  of  the   statute  must  be  pursued   before  the   levy. 
(Manviug  v.  Dove,  10  Rich.  S.  C.  Law,  395;   Frierson  v. 
^ttlbemj,  11  Rich.  353;  3  Iowa,  292;  People  v.  Phnmted, 
2  Mich.  469;  Fi08i  v.  Shaw,  3  Ohio  St.  273;  Clark  v.  PM<r, 
13  Gray,  21;  Laioiony.  Bitice,  39  Maine,  484;  Pinherioa  v. 
r«mKn,  22  Geo.  165;   Herschfeldl  v.  George,  0  Mich.  4oG.) 
•l^e  wife  and  children  are,  in  such  cases,  affected  by  the 
Mure  or  default  of  the  head  of  the  family  to  do  >vhut  the 
siatuie  requires.     (Davenport  v.  Akloit,  14  Geo.  271;  Crow 
^'  ^HUworlh,  20  Geo.  38;    Tacllock  v.  EccUs,  20  Tox.  782; 
^yoer  y.  JVall,  23  Id.  589;   Getzler  v.  Saroni,  18  111.  518; 
ot'wpion  V.  Simpsan,  30  Ala.  225.)     When  such  is  the  re- 
quirement of  the  statute,  there  must  be  not  only  ownership 
^d  occapation,  but  a  selection  of  the  premises  as  a  home- 
"*«»d.    (2  Midi.  469;  Beecha-  v.  BaUi/,  7  Id.  503-5;    Cook 
^HcChistian,  4  Cal.  23-6;  Reynolds  v.  PbiUy,  6  Cal.  165.) 
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[*185]      *By  the  Court,  Beatty,  C.  J. : 

In  the  month  of  March,  1866,  appellants  moved  mt< 
house  which,  with  the  land  attached  thereto,  is  now 
subject  of  litigation.  In  September  of  the  same  year,  < 
Robert  Woodburn  brought  suit  against  A.  W.  Hawthoi 
and  at  the  time  of  bringing  suit  sued  out  a  writ  of  atta 
ment,  and  had  it  levied  on  this  house  and  grounds. 
December  of  the  same  year,  judgment  was  rendered 
favor  of  plaintiff,  and  in  the  early  part  of  the  year  1867  c 
cution  was  issued,  and  the  property  previously  levied 
under  the  attachment  was  advertised  for  sale.  In  Octol 
1806  (after  the  attachment  levied,  but  before  judgme: 
the  appellants  filed  a  declaration  of  homestead  on  the  pi 
erty  now  in  dispute.  When  the  sheriff  advertised 
property  for  sale,  the  appellants  filed  their  bill  praying 
injunction  to  restrain  the  sale,  and  claiming  that  the  pr 
erty  was  exempt  under  the  constitution  and  homestead  a 
The  district  judge  issued  a  temporary  restrain: 
[*186]  order,  and  ^required  the  defendant  Smith,  who 
sheriff  of  Ormsby  county,  to  show  cause  at  a  certi 
day  why  a  perpetual  injunction  should  not  be  granted, 
the  hearing  of  this  rule,  the  judge  refused  to  grant  an 
junction,  and  discharged  the  restraining  order.  From  t 
ruling  in  regard  to  an  injunction  the  plaintiffs  appeal. 

It  is  admitted  by  respondent  that  the  property  clain 
is,  in  every  respect,  such  as  might  have  been  claimed  a 
homestead  if  the  declaration  of  intention  to  so  claim  it  1 
been  filed  in  time.  The  question  to  be  determined  by 
is,  whether  the  levy  of  an  attachment  gave  the  attach 
creditor  such  a  vested  interest  in  the  property  as  to  depi 
the  appellants  of  the  right  to  claim  it  as  a  homestead.  ^ 
thirtieth  section  of  article  IV  of  the  constitution  provid 

**A  homestead,  as  provided  by  law,  shall  be  exempt  fi 
forced  sale  under  any  process  of  law,  and  shall  not  be  all 
ated  without  the  joint  consent  of  husband  and  wife,  w] 
that  relation  exists;  but  no  property  shall  be  exempt  fi 
sale  for  taxes,  or  for  the  payment  of  obligations  contrac 
for  the  purchase  of  said  premises,  or  for  the  erection  of 
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proTements  thereon;  providetly  the  provisions  of  this  section 
filtall  not  apply  to  any  process  of  law  obtained  by  virtuo  of 
tlienglTen  by  the  consent  of  both  husband  and  wife;  and 
lavs  shall  be  enacted  providing  for  the  recording  of  such 
luunestead  within  the  county  in  which  the  same  shall  bo 
sitoated.** 

At  the  first  session  of  the  legislature  held  after  the  adop- 
tion of  the  constitution  a  homestead  act  was  passed.  The 
^  and  second  sections  of  that  act,  which  are  the  only  ones 
throwing  any  light  on  this  subject,  are  as  follows : 
.  "The  homestead,  consisting  of  a  quantity  of  land,  to- 
gether with  the  dwelling-house  thereon  and  its  appurte- 
uuioes,  hot  exceeding  in  value  the  sum  of  five  thousand 
hilars,  to  be  selected  by  the  husband  and  wife,  or  either 
fliem,  or  other  head  of  a  family,  shall  not  be  subject  to 
ioiced  sale  on  execution,  or  any  final  process  from  any  court, 
br  anj  debt  or  liability  contracted  or  incurred  after  No- 
vember 13y  in  the  year  of  our  Lord  one  thousand  eight 
lumdred  and  sixty-one.  Said  selection  shall  be  made  by 
either  the  husband  and  wife,  or  both  of  them,  or  other  head 
of  a  family,  declaring  their  intention  in  writing  to 
cUim  the  same  as  a  homestead.  *Said  declaration  [*187] 
shall  state  that  they,  or  either  of  them,  are  married, 
er  if  not  married,  that  he  or  she  is  the  head  of  a  family; 
that  they  or  either  of  them,  as  the  case  may  be,  are  at  the 
time  of  making  such  declaration  residing  with  their  family, 
or  with  the  persons  under  their  care  and  maintenance  on 
the  premises,  particularly  describing  said  premises^  and 
that  it  is  their  intention  to  use  and  claim  the  same  as  a  home- 
stead; which  declaration  shall  be  signed  by  the  party  mak- 
logthe  same,  and  acknowledged  and  recorded  as  convoy- 
•^wJes  aflfecting  real  estate  are  required  to  be  acknowledged 
^i  recorded;  and  from  and  after  the  filing  for  record  of 
s^d  declaration,  the  husband  and  wife  shall  be  deemed  to 
^^'d  said  homestead  as  joint  tenants." 

''Such  exemption  shall  not  extend  to  any  mechanic's,  la- 

^^v's  or  vendor's  lion,  lawfully  obtained;  but  no  mortgugo 

^^  alienation  of  any  kind,  made  for  the  purpose  of  securing 

^^u  or  indebtedness  upon  the  homestead  property,  shuU 
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be  valid  for  any  purpose  whatsoever;  provided^  that  a  morfc* 
gage  or  alienation  to  secure  the  purchase  money,  or  pay  tlie 
purchase  money,  shall  be  valid  if  tiie  signature  of  the  wife 
be  obtained  to  the  same,  and  acknowledged  by  her  Bep^. 
rately  and  apart  from  her  husband;  nor  shall  said  Lomo- 
stead  property  be  deemed  to  be  abandoned  without  a  decs- 
laration  thereof  in  writing,  signed  and  acknowledged  by 
both  the  husband  and  wife,  or  other  head  of  a  family,  aTid 
recorded  in  the  same  office,  and  in  the  same  manner  as  tlio 
declaration  of  claim  to  the  same  is  required  to  be  recorded, 
and  the  acknowledgment  of  the  wife  to  such  declaration  of 
abandonment  shall  be  taken  separately  and  apart  from  lier 
husband;  provided,  that  if  the  wife  be  not  a  resident  of  this 
State,  her  signature  and  the  acknowledgment  thereof  sball 
not  be  necessary  to  the  validity  of  any  mortgage  or  alien- 
ation of  said  homestead  before  it  becomes  the  homeste&c3 
of  the  debtor." 

The  first  point  of  discussion  which  arises  in  this  case 
as  to  what  interpretation  should  be  given  to  the  phrase  " 
homestead  as  provided  by  law,"  which  is  found  in  the 
lino  of  the  constitutional  provision.  The  appellants  con 
tend  that  '*  as  provided  by  law''  merely  means  of  such 
and  value  as  the  law  may  prescribe.  That,  as  there  was  al-^ 
ready  a  territorial  law  in  existence  which  exempted  a  home-^ 
stead  to  the  value  of  five  thousand  dollars,  no  legis*-^ 
[*188]  lation  *was  necessary  to  carry  the  constitutionaf 
provision  into  efi'cct;  that  no  legislature  could  im — 
pose  restrictions  or  terms  upon  which  the  exemption  fronC 
forced  sale  waste  depend;  that  the  existence  of  a  homesteacE 
depended  on  occupancy  and  use  of  a  house  and  premises  a9 
a  permanent  residence;  that  when  the  existence  of  a  home-^ 
stead  was  once  established,  it  became  sacred  under  th^ 
constitution,  and  the  legislature  could  make  no  law  subject^ 
ing  it  to  forced  sale,  however  the  parties  occupying  it  migii^ 
fail  to  comply  with  any  law  requiring  a  selection  andrecoi 
ation  thereof;  that  the  only  control  the  legislature  has 
this  subject  is  to  increase  or  diminish  the  extent  and  valic^ 
of  the  homestead.  On  the  other  hand,  the  respondent  coir 
tends  that  this  constitutional  provision  only  requires 
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•  I()gi8latnre  to  exempt  the  homestead  from  forced  sale,  and  in 
fl&t  anthorizes  the  legislature  to  make  the  exemption  on 
BQcIi  tenDS  and  conditions  as  they  choose  to  impose. 

Itis difficult  to  determine  which  of  these  interpretations 
djoiild  be  adopted.     In  this  case  it  is  perhaps  not  neces- 
8117  to  determine  this  question.     Even  taking  the  respond- 
^i'fl  interpretation,  it  is  evident  the  constitution  intended 
^  at  all  times  the  homestead  of  a  family  should  be  ex- 
emptfrom  forced  sale,  except  in  a  few  enumerated  cases, 
^t  is  equally  evident  the  legislature  intended  to  carry  out 
^is  policy  of  exempting  the  homestead.     If,  then,  it  is  the 
policy  of  the  law  to  exempt  the  homestead  of  insolvent 
debtors  from  forced  sale,  certainly  we  should  not  hold  that 
*  creditor  can  defeat  that  policy  by  any  act  of  his,  unless 
Uiestatnte  clearly  gives  that  right,  or  clearly  points  out  the 
contingency,  upon  the  happening  of  which  the  debtor  should 
■oae  the  benefit  of  the  exemption.     Hero  the  property  was 
cloarlj  a  homestead  in  fact.     If  it  lacked  anything  of  being 
*^cli  a  homestead  as  the  law  exempts,  it  was  only  the  oxe- 
^ution  and  filing  for  record  of  a  declaration  by  the  husband 
^^wife,  or  either  of  them,   that-  they  had  selected  it  as 
f^cii.    Upon  the  filing  of  such  declaration,  the  statute  says 
**  filiall  bo  exempt.  It  is  hardly  claimed  by  respondent  that 
j*^®  existence  of  debts,  or  the  actual  insolvency  of  appoi- 
nts at  the  time  of  filing,  would  have  affected  their  right 
^  select  the  homestead   and   claim    tho  exemption.     If, 
*^^n,  the  prior  insolvency  of  a  party  will  not  prevent  his 
^*^iming  the  exemption,  we  see  no  reason  why  an 
attachment  should.      The    law  declares  property  [*189] 
^^s  selected  shall  be  exempt  from  execution.     It 
!*^^ke«  no  exceptions.     It  is  no  greater  hardship  to  exempt 
*^  from  an  attaching  creditor  than  any  other  creditor.     The 
^^]ect  of  the  attachment  law  is  not  to  allow  the  creditor  to 
^*^ize  property  which  is  exempt  from  execution,  but  to  se- 
^^re  that  which  is  liable  to  such  process.     As  the  law  is 
^^tollj  silent  as  to  the  time  when  a  selection  «hall  bo  made 
^f  tlie  Lomestead,  declares  no  penalty  for  failing  to  select, 
^^^es  no  reservation  in  favor  of  liens  acquired  before  se- 
®*^tioii,  but  simply  says  that  when  selected  it  shall  bo  eiL- 
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empt  from  forced  sole,  we  are  forced  to  the  conclusion  tb 
after  the  selection  is  made  and  filed  for  record,  no  Id 
upon,  or  sale  of  tbe  homestead  property,  can  be  lega' 
made,  except  for  those  classes  of  debts  mentioned  in  t 
coustitutiou. 

The  poiut  that  the  judge,  after  granting  the  restrainiz 
order,  directs  the  defendant  to  show  cause  why  a  perpehu 
injunction  should  not  be  granted,  instead  of  making  a 
order  to  show  cause  why  an  injunction  should  not  be  grantee 
is  rather  technical.  Undoubtedly  the  proper  practice  is :  firs' 
a  restraining  order;  second,  on  hearing  defendant  at  chas 
bers,  an  injunction;  thirdly,  a  perpetual  injunction  on  tb 
final  hearing.  But  a  mere  mistake  in  the  wording  of  tb 
restraining  order  is  no  ground  for  refusing  the  proper  relii 
on  the  hearing. 

Kespondent  contends  that  the  court  below  was  right  i 
refusing  the  injunction,  because  the  complaint  was  d 
fective  in  not  stating  that  the  plaintififs  had  selected  tl 
property  in  controversy  as  a  homestead,  and  caused  tl 
declaration  of  their  selection  to  be  recorded  as  required  1 
law.  In  this  respect  the  complaint  is  undoubtedly  d 
fective;  and  if  that  defect  had  not  been  cured  by  t 
answer,  wo  would  have  been  compelled  to  hold  that  t 
court  below  was  correct  in  refusing  to  grant  an  iujunoti 
on  so  defective  a  complaint.  In  this  case  the  phdnti 
state  distinctly  all  the  facts  necessary  to  entitle  them  to  t 
relief  sought,  except  the  selection  and  recordation  of  t 
homestead  claim.  This  fact  they  fail  to  state.  Nor  • 
thov  stiite  any  fact  from  which  the  court  could  infer  ti 
the  recordation  of  a  claim  had  been  made  before  levy  of  e 
ecution. 

But  the  defendant  states  distinctly  the  date  whc 
[*190j  the  plaintiffs  *filed  their  declaration  of  homestea 
for  recordation.  The  question  then  is,  does  th 
statement  in  the  answer  cure  the  defect  in  the  complaint 
It  is  said  that  a  complainant  in  a  bill  in  equity  must  mafc 
out  a  case  bv  his  own  bill,  or  he  is  not  entitled  to  rdie 
although  the  answer  may  set  out  enough  facts,  when  adde 
to  those  things  alleged  in  the  bill,  to  entitle  the  complab 
out  to  relief. 
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This  may  be  the  correct  general  rule,  bat  still  the  rule  is 
]X)t  carried  out  in  all  its  strictness.  Both  English  and 
Askoican  courts  have  frequently  allowed  the  answer  to  aid 
tlie  bill,  BO  as  to  grant  relief  that  they  could  not  have 
gnnied  if  there  had  bedh  no  answer  at  all. 

Id  a  note  to  Dan.  Gh.  Pr.  (411)  the  editor  uses  this  Ian- 
guge:  "But  when  the  facts  stated  in  the  bill  are  disproved, 
or  are  defectively  stated,  relief  may  be  granted  upon  the 
iMta  stated  in  the  answer.  ** 

For  this  rule  a  reference  is  made  to  two  Tennessee  and 
two  Kentucky  cases.  The  Kentucky  cases  seem  to  sustain 
ibe  text.  The  Tennessee  cases  we  have  not.  In  the  case 
d Sogers  y.  Soutieiij  2  Keen,  598  (15  Eng.  Gh.  B.);  the  court 
granted  relief  on  a  case  made  by  the  answer  quite  different 
Irom  the  one  made  in  the  bill.  TVe  conclude  that  courts  of 
eqoity,  under  the  old  practice,  would  sometimes  allow  the 
answer  to  aid  u  defective  bill.  The  seventy-first  section  of 
oor practice  act  provides  as  follows:  ''Sec.  71.  The  court 
sliall,  in  every  stage  of  an  action,  disregard  any  error  or 
defect  in  the  pleadings  or  proceedings  which  shall  not  affect 
the  substantial  rights  of  the  parties;  and  no  judgment  shall 
^  reversed  or  affected  by  reason  of  such  error  or  defect.', 

It  is  impossible  to  suppose  the  defendant  could  have 
l)Mn  taken  by  surprise  by  the  court  acting  on  a  fact  so  dis- 
tinctly stated  in  the  answer.  Nor,  under  the  very  liberal 
direction  of  our  statute,  do  we  think  that  there  would  have 
"Ceu  any  impropriety  in  the  court  below  acting  on  the  facts 
M  they  are  made  to  appear  by  the  pleadings,  allowing  the 
*>^8wer  to  come  in  aid  of  the  complaint. 

^e  judgment  of  the  court  below  must  bo  reversed. 
•Hiat  court  will  grant  an  injunction  pending  this  action,  and 
^  such  further  steps  as  the  equity  of  the  case  may  re- 
9«ite. 

*JoHNBOy,  J.,  having  been  counsel  in  the  court  [*191] 
'^^ow,  did  not  participate  in  this  decision. 
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EESPONSE  TO  PETITION  FOR  REHEARINa. 

By  the  Court,  Lewis,  J . : 

The  first  point  made  by  counsel  for  respondent  in  I 
petition  for  rehearing  is,  that  this  coart  erred  in  holdi: 
that  the  allegations  of  the  defendant's  answer  cured  the  c 
feet  in  the  bill,  and  several  cases  are  referred  to  as  annoai 
ing  a  different  rule.  Bat  of  those  cases  cited  by  coun; 
which  we  have  been  able  to  examine,  not  one  of  them  si 
tains  the  position  assumed  by  him. 

In  James  v.  McKernon  (6  John.  543),  it  was  simply  hi 
that  ''the  court  could  not  afford  relief  not  sought  for  by  i 
bill,  nor  entertain  the  question  of  fraud,  which  was  not 
much  as  suggested  by  the  pleadings." 

Surely,  at  this  day,  no  precedent  is  required  to  mainta 
a  rule  so  thoroughly  settled  and  so  strongly  recommendc 
by  the  soundest  and  clearest  principles  of  general  ntilit 
The  chancellor  in  that  case  set  aside,  upon  the  ground 
fraud,  a  certain  agreement  or  deed  upon  which  the  defen 
ants  based  their  defense,  although  relief  was  not  soug 
upon  that  ground,  nor  was  fraud  alleged  in  the  pleading 
As  the  plaintiffs  in  their  bill  did  not  attempt  to  attack  t 
validity  of  the  deed  upon  the  ground  of  fraud,  nothing 
clearer  than  that  they  could  not  prove  fraud  or  recover  up 
that  ground.  And  the  reason  is  clearly  given  by  Chanoell 
Kent  in  delivering  the  opinion  of  the  court. 

**The  good  sense  of  pleading,"  says  the  Chancellor,  **a: 
the  language  of  the  books,  both  require  that  every  mater 
allegation  of  this  kind  should  be  put  in  issue  by  the  plea 
iugs,  so  that  the  parties  may  be  duly  apprised  of  the  es8€ 
tial  inquir}^  and  may  be  enabled  to  collect  testimony  ai 
frame  interrogatories,  in  order  to  meet  the  question.  Wit 
out  the  observance  of  this  rule,  the  use  of  the  pleading  t 
comes  lost,  and  parties  may  be  taken  at  the  hearing  by  sc 
prise."     We  do  not  find  a  solitary  expression  in  that  ca 

which  is  in  conflict  with  the  rule  as  announced 
[*192]  this  court  in  its  ^original  opinion.     The  quests 
whether  a  direct  statement  in  an  answer  would  oa 
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I  defective  allegation  in  the  bill,  was  not  so  much  as  men- 
tumed  in  the  case.  The  question  in  Crockett  v.  Lee  (7 
WbrtoDy  622),  is  precisely  the  same  as  that  passt^d  upon  iu 
Jme$r,  McKemon,  The  point  before  the  court  is  clearly 
diown  by  the  following  statement  made  by  the  learued 
chief  justice  who  delivered  the  opinion  of  the  court: 

"The  testimony  which  has  been  taken  iii  these  causes 
oertamly  is  very  strong  in  support  of  the  decrees  of  the 
cireait  conrt;  but  the  counsel  for  the  appellant  contends 
that  80  much  of  this  testimony  as  respects  the  vagueness 
of  Cuoeron's  location  must  be  disi*egarded,  because  ueitbor 
itsragneness  nor  its  certainty  has  been  put  in  issue.  Leo 
lutt  not  averred  in  his  bill  nor  alleged  iu  his  answer  that 
Uug location  is  vague;  nor  has  he  anywhere  or  in  any  man- 
ner qnestioned  its  validity." 

So  the  court  held  that  relief  could  not  be  granted  upon 

^dence  making  out  a  case  different  from  that  presented  by 

the  pleadings.    Because,  says  the  court:  "If  the  pleadiugs 

^  the  cause  were  to  give  no  notice  to  the  parties  or  to  the 

^Qrt  of  the  material  facts  on  which  the  rights  asserted  were 

H)  depend,  no  notice  of  the  points  to  which  the  testimony 

^as  to  be  directed,  and  to  which  it  was  to  be  limited — if  a 

^®W  case  might  be  mode  out  iu  proof  diflfering  from  that 

stated  in  the  pleadings — all  will  perceive  tbe  coufusion  and 

iincertainty  which  would  attend  legal  proceedings,  and  tho 

^justice  which  must  frequently  take  place*    Tho  rule  that 

the  decree  must  conform  to  the  allegations  as  well  as  to  tho 

pYoof  of  the  parties  is  not  only  one  which  justice  requires, 

but  one  which  necessity  imposes  upon  courts." 

Attention  is  also  called  to  a  doctrine  of  Mr.  Justice  Mc- 
f^an  in  the  case  of  Jackson  v.  Ashlon  (11  Pet.  229),  where 
U  ig  said:  ''That  no  admissions  in  an  answer  can  under 
*iij  circumstances  lay  the  foundation  for  relief  under  any 
specific  head  of  equity,  unless  it  bo  substantially  set  forth 
»»i  the  bill."    • 

_  ^  we  interpret  this  language,  it  certainly  does  not  con- 
^'cturith  the  role  which  was  answered  by  this  court  in  its 
^^t  opinion.  The  opinion  evidently  intended  to  bo  con- 
^^Jod  by  Mr.  Jostioe  McLean  was,  that  the  admissions 
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[*193]  of  an  answer  are  not  admissible  to  make  *oi3 
case  for  the  plaintiff  different  from  that  which 
has  attempted  to  make  out  by  his  bill,  or  to  afford  '. 
relief  upon  grounds  different  from  those  upon  which 
sought  it  in  his  complaint.  And  such  is  doubtless  the  < 
rect  rule  of  law.  But  wo  can  find  no  case  where  it  has  h 
held  that  a  direct  allegation  or  admission  in  an  answer 
some  one  fact  which  was  omitted  from  a  complaint,  ot] 
wise  complete,  and  clearly  showing  the  relief  sought,  wc 
not  cure  such  defective  complaint.  On  the  contrary, 
case  of  Rogers  v.  SoiUlen,  referred  to  in  the  first  opini 
and  which  was  a  suit  in  chancery,  fully  supports  the  ral( 
we  have  announced  it,  and  Mr.  Chitty  states  the  rule  at  1 
in  the  following  manner: 

*'If,  however,  the  adverse  pleading  expressly  admit 
fact  which  ought  to  have  been  stated  in  the  defective  pie 
ing,  and  which  is  substantially  incorrect  in  omitting  it, 
error  becomes,  it  seems,  immaterial.'*  (1  Chit.  PI.  672.) 

No  hardship  or  injury  can  possibly  result  from  sue 
rule. 

The  principal  object  of  pleading  is  to  succinctly  and 
telligibly  present  the  facts  upon  which  relief  is  sough 
the  court,  and  to  notify  the  respective  parties  of  the  cl 
acter  of  case  which  they  will  have  to  meet.  The  compla 
in  this  case,  clearly  notifies  the  defendant  of  the  chara 
of  the  plaintiff's  case;  and  although  it  is  not  comple 
made  out  by  reason  of  an  omission  to  allege  a  fact  matei 
and  upon  which  the  right  of  recovery  depended,  yet 
case  is  perfected  by  an  admission  in  the  answer  of 
omitted  fact.  Thus,  the  plaintiff 's  case  is  fully  presei 
to  the  court  by  the  pleading.  If,  under  such  circumstan 
the  relief  awarded  to  the  plaintiff  be  in  conformity  n 
that  sought  by  him,  and  it  is  justified  by  proof  legitima 
admitted  under  the  pleadings,  the  defendant  cannot  c 
plain  that  he  was  injured  by  the  defect  in  the  compla 
Upon  this  point,  therefore,  we  are  satisfied  that  the  cor 
rule  was  announced  in  the  original  opinion. 

We  see  nothing  in  the  other  point  made  by  counsel 
respondent.     True,  the  rule  made  by  the  court  was  to  si 
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cause  why  a  perpetual   injunction  sbould    not  issue;  but 
clearly  the  respondent  could  not  be  misled  by  what  schmus 
a  mere  clerical  misprision.     And,  indeed,  the  record  shows 
that  be  was  not;  for  it  appears,  the  question  argued 
Ujiouthe  hearing  was,  whether  a  temporary  ^injunc-  [*194] 
tioD  ought  to  issue;  and   the  appeal   is   from   tlio 
order  refusing  temporary  and  not  a  final  injunction. 
Beheariug  denied. 

JoHN'SON,  J.,  did  not  participate  in  this  decision. 


THE  KNICKERBOCKER  and  NEVADA  SILVER  MIN- 
KG  COMPANY,  Respondent,  v.  A.  H.  HALL,  Ap- 
pellant. 

[SNeyada,  104.] 

AcnoiB  0?  CoNTBAOT  AND  ToBT.  —  An  exprcss  promise  to  pay  n  certain 
sam  of  money  as  damages  for  a  tort  previously  committed  wonKl  create 
&  contract  upon  which  an  action  might  bo  maintained,  but  the  law  does 
liot  presume  a  promise  to  pay  from  the  tort  itself. 

iBEM—DisnxcnoN  is  Pleading. — It  is  as  necessary,  under  our  system  of 
practice,  to  maintain  in  pleadings  the  distinction  between  actions  arising 
^^^of  torts  and  those  growing  out  of  cuutracts,  as  it  was  under  Iho  uld 
pwctice. 

^""•""I'  the  pleading  be  t*  jon  contract,  a  recovery  should  not  be  allowed 
"the proof  be  of  a  trespass,  from  which  there  could  be  no  presumption 
0' a  contract. 

Acno!i  Fob  Rkcoveby  op  Money — Vebdict  must  State  tuk  AMorsT. — lu  all 
^ons  for  the  recovery  of  money,  the  jurj'  should  always  find  the  uniouut 
^wchthe  successful  party  is  entitled  to  recover.  As  tbo  value  of  tlio 
property  at  the  time  of  the  conversion  is  not  the  true  measure  of  dam- 
H^f  &  general  finding  of  its  value  is  not  a  sufficient  assessment  of  the 
^^^  of  money  to  bo  recovered  by  the  successful  party  in  an  action  for 
the  Wrongful  conversion  of  such  property. 
""""SpKcuL  Vebdict. — A  special  verdict  must  expressly  i)reseiit  all  tbo 
Serial  facts,  so  that  nothing  shall  remain  for  the  court  but  to  draw 
^&i  them  the  conclosions  of  law. 

^^I*PEal  from  the  District  Court  of  the  Second  Judicial 
^^Wct,  Ormsby  County,  Hon.  S.  H.  Wright,  presiding. 
^*ie  facts  are  stated  in  tlio  opinion  of  the  court. 

(1)  2NeT.249. 
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Geo,  A,  NourseandA.  C.  ElliSy  for  Appellant: 

The  verdict  fails  to  comply  with  the  statute.  (Stat.  18( 
343,  sec.  176;  Stepb.  PI.  87-8,  114;  Stat.  1861,  339,  » 
150;  sec.  174-77,  Civil  Pr.  Act.) 

Robert  M,  Clarice^  for  Hespondent: 

A  verdict  however  informal,  is  good,  if  the  court  can  u 
dersbmd  it.  (Hill.  New  T.  107,  sees,  19,  20,  21,  22,  2S 
12  Iiid.  274;  16  Conn.  346;  2  Met.  (Ky.)  88;  9  Foster,  ( 
10  N.  H.  514;  39  N.  H.  247.)  As  to  sufficiency  of  av( 
ment  in  complaint  as  to  wrongful  conversion  of  goods,  8 
form  in  Nash's  Pr.  246,  and  note  of  Judge  Nash  on  p.  24' 
If  a  defendant  rightfully  in  possession  of  goods,  sells  the 
it  is  unnecessary  to  allege  ** demand,"  the  averment  of  » 
being  sufficient.  (14  Mass.  157;  9  Pick.  62;  12  Pick,  ffi 
Van  Sand.  PI.,  Vol.  I,  p.  276,  Vol.  II,  p.  492;  3  Wei 
406;  10  Wend.  389.)  The  answer  admits  the  sale,  a 
thus  aids  the  complaint  and  cures  the  defect.  (Ch.  I 
Vol.  I,  p.  072;  Van  Sand.  PI.,  Vol.  II,  p.  832.)  The  c 
jection  is  cured  by  verdict,  and  cannot  be  taken  advanta 
of  for  the  first  time  by  the  appellate  court.  (16  Mass.  \ 
17  Mass.  229;  9  Mass.  198;  10  Cal.  561;  21  Cal.  676 
Minn.  134;  10  Ohio,  493;  34  Penn.  324;  9  Ohio,  43; 
N.  H.  357.) 

[*197]      *By  the  Court,  Lewis,  J. : 

This  action  was  brought  to  recover  the  value  of  certf 
personal  property  alleged  in  the  complaint  to  have  be 
"wrongfully  and  unlawfully  converted'*  by  defendant  tot 
own  use  and  benefit.  After  this  allegation  of  a  tortious  co 
version,  follows  the  averment  that  the  defendant  ''didtbi 
and  thereby  become  indebted  to  the  said  plain ti£f  for  tl 
price  and  value  of  said  property,  to  wit:  in  the  som 
eight  thousand  three  hundred  and  twenty-nine  dollars  ac 
ninety-eight  cents,  (the  alleged  value  of  the  chattel  proper!; 
which  said  sum  the  said  A.  H.  Hall  then  legally  promise 
and  agreed  to  pay  to  the  plaintiff."  This  pleading  is  deei 
edly  novel  in  its  form,  and,  as  a  complaint  in  assompaitt 


Apr.  1867.]  Knickerbocker  MraNG  Co.  r.  Hall. 


OpinioD  of  tbo  Conrt — Lewis,  J. 


vitally  defective.  The  tortions  conversion  is  fully  charged ; 
and  it  is  alleged  that  thereby,  that  is,  by  means  of  the  tres- 
pass, the  defendant  became  indebted  and  promised  to  pay. 
The  only  inference  to  be  drawn  from  the  language  employed 
bvtho  plaintiff  is,  that  a  promise  to  poy  for  the  value  of  the 
property  was  implied  by  reason  of  the  wrongful  conversion 
brLim.  An  express  promise  to  pay  a  certain  sum 
of  money  *as  damages  for  a  tort  previously  com-  [*19S] 
mitted,  would  doubtless  create  a  contract  upon 
vbicli  an  action  might  be  maintained,  but  most  clearly  the 
law  will  never  presume  a  promise  or  agreement  to  pay  from 
the  tort  itself.  {Carson  River  Lumherbiy  Company  v.  Basscit 
f/o/.,  2  Xev.  249,  and  cases  there  cited.) 

Though  the  old  rules  of  pleading  have  been  much  re- 
laxed by  codes  of  procedure  and  practice  acts,  yet  the  sub- 
stADce  of  the  old  pleadings  is  still  required,  and  it  is  as  nec- 
essary under  our  system  to  maintain  in  the  pleadings  the 
distinction  between  actions  arising  from  torts  and  those 
growing  out  of  contracts,  as  it  was  at  common  law,  for  this 
reason  if  no  other:  that  the  court  may  know  whether  a 
counter-claim  is  or  may  be  properly  pleaded  or  not.  Under 
^w  practice,  a  counter-claim  arising  upon  contract  cannot 
Repleaded  by  a  defendant  to  an  action  brought  to  recover 
damages  for  a  trespass.  Nor  can  unliquidated  damages 
arising  out  of  a  tort  be  pleaded  as  a  counter-claim  in  an 
faction  lirought  upon  contract. 

%  the  forty -seventh  section  of  the  civil  practice  act  it  is 
provided  that  .i  counter-claim  must  be:  ''First.  A  cause  of 
'i^^tion  arising  out  of  the  transaction  set  forth  in  the  com- 
plaint or  answer,  as  the  foundation  of  the  plaintift^'s  claim  or 
defendant  s  defense  connected  with  the  subject  of  the  action, 
'^ond.  In  an  action  arising  upon  contract,  any  other  cause 
^'  action  arising  also  upon  contract  and  existing  at  the  com- 
mencement of  the  action." 

Hence,  as  the  defense  which  the  defendant  is  permitted 
'^inakoraay  to  some  extent  depend  upon  the  character  of 
^^*on  made  out  by  the  complaint,  the  plaintiff  should  be 
^'^Dil>elled  to  show  clearly  by  his  pleadings  whether  his  ae- 
"^u  is  based  upon  tort  or  contract.     If  he  pleads  a  con- 

Xey.  Deo.— 12 
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tract,  he  certainly  ought  not  to  be  allowed  to  recover  by  the 
proof  of  a  trespass,  or  of  facts  from  which  there  could  be 
no  presumption  of  a  contract.  If  he  were  allowed  to  re- 
cover by  provin'g  a  tort  when  he  has  pleaded  a  contract,  the 
defendant  might  be  deprived  of  most  material  rights;  be* 
cause  notwithstanding  he  may  have  had  a  valid  claim  upon 
contract  against  the  plaintiff,  he  could  not  properly  plead  it 
as  a  counter-claim  in  an  action  brought  against  him 
[*199]  to  recover  unliquidated  damages.  Facts  ^should  not 
therefore  be  so  stated  in  a  pleading  as  to  render  it 
uncertain  whether  the  complainant's  action  is  upon  contract 
or  tort.  Because,  under  our  practice,  the  pleadings  are  to 
bo  liberally  construed,  with  a  view  to  substantial  justice 
between  the  parties,  it  does  not  follow  that  the  substantial 
rules  of  pleading  can  be  disregarded  and  that  every  hotch- 
potch of  inconsistent  facts  indorsed  "complaint,"  or  "an- 
swer," is  to  bo  deemed  a  sufficient  pleading. 

If  the  allegation  of  indebtedness  and  promise  to  pay 
could  bo  treated  as  surplusage  in  the  plaintiff's  pleading  in 
this  case,  it  would  not  even  then  perhaps  be  sufficient  as  a 
complaint  in  the  nature  of  trover,  which  is  probably  the 
action  that  should  have  been  brought.  But  as  the  defects 
in  the  complaint  are  possibly  not  of  a  character  to  be  taken 
advantage  of  on  appeal,  we  only  refer  to  them  for  the  pur- 
pose of  suggesting  an  amendment  before  the  case  is  again 
tried. 

Whatever  may  be  the  character  of  the  action,  whether  it 
be  iu  the  nature  of  trover  or  assumpsit,  the  verdict  of  the 
jury  is  evidently  informal  and  defective. 

Ill  all  actions  for  the  recovery  of  money,  the  jury  should 
alwavs  find  the  amount  which  the  successful  party  is  enti- 
tled to  recover.  A  mere  finding  for  the  plaintiff  or  defend- 
ant without  assessing  the  sum  to  be  recovered  is  not  suffi- 
cient. In  this  case  the  iurv  returned  the  following  as  thetf 
verdict:  **The  undersigneil  jurors  iu  the  above-entitb^ 
cause  find  a  verdict  for  the  plaintiff,  and  assess  the  value  Oi! 
the  property  at  six  thousand  three  hundred  and  eight  do^ 
hurs." 

The  general  finding  for  the  plaintiff  was  doubtless  sofi 
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eientnpon  all  the  issues  raised  bj  the  pleadings  except  the 
imonDt  of  money  which  he  was  entitled  to  recover.  Instead 
of  that,  the  jury  found  the  value  of  the  property.  So  far  as 
the  damages  to  be  recovered  by  the  plaintiff  are  concerned, 
the  verdict  is  special.  One  fact  is  found  which  is  indisj^en- 
sablj  necessary  to  be  ascertained  in  assessing  the  damages 
in  a  case  of  this  kind :  that  is,  the  value  of  the  property  tor- 
liously  converted.  Its  value  at  the  time  of  conversion  is 
usually  the  least  sum  which  the  plaintiff  is  entitled  to  re- 
cover. But  its  value  at  any  other  time  may  be  much  more 
than  he  is  entitled  to  recover.  If  there  were  no  fluctuation 
in  the  value  of  personal  property,  a  finding  of  its 
value  upon  such  pleadings  as  those  which  *are  pro-  [*200] 
Mnted  to  us  would  perhaps  be  a  sufficient  assess- 
Dientof  the  damages  to  be  recovered,  because  the  successful 
party  would  in  such  case  be  at  least  entitled  to  the  value  of 
liis property .  But  as  the  courts  recognize  the  fact  that  the 
^alue  of  personal  property  is  liable  to  fluctuation,  the  meas- 
(ire  of  damage  in  a  case  of  tortious  conversion  is  usually 
its  value  at  the  exact  time  of  conversion.  It  is  clear  that 
tlie  property  in  question  may  have  been  worth  double  or 
treble  the  sum  a  week  before  the  conversion  that  it  was  at 
Hie  time  of  conversion.  Hence  the  time  when  the  value  of 
tlie  property  is  fixed  or  ascertained,  was  a  most  material  fact 
to  enable  the  jury  or  the  court  to  arrive  at  the  correct  sum 
to  be  awarded  as  damages.  The  jury,  instead  of  presenting 
the  general  conclusion — that  is,  the  amount  to  bo  recovered 
"J  the  plaintiff — simply  found  and  returned  one  of  the  col- 
lateral facts  (the  value  of  the  property)  upon  which  their 
general  conclusion  would  necessarily  have  been  based. 
That  finding  may  or  may  not  be  the  correct  measure  of 
damage. 

Six  thousand  three  hundred  and  eifjht  dollars  mav  have 
"®€n  the  value  of  the  property  at  the  time  of  conversion,  or 
y-  any  other  time.  There  is  nothing  in  the  verdict  of  the 
'^'y  to  make  it  certain  that  that  is  the  correct  amount  for 
*'tich  the  plaintiff  should  have  judgment.  The  court  cannot 
^^esume  that  the  gum  assessed  was  the  value  of  the  prop- 
^J  at  the  time  of  conversion.     A  special  verdict  must 
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expressly  present  all  the  material  facts,  so  that  nothing  sha 
remain  to  the  court  but  to  draw  from  them  the  conclnsioii 
of  law.  (Practice  Act,  sec.  174.)  And  such  facts  should  I 
found,  that  the  court  may  be  satisfied  beyond  a  reasonabl 
doubt  that  the  conclusion  which  it  draws  from,  and  tl 
judgment  which  it  renders  upon  them,  is  correct  and  prop 
as  between  the  parties.  Had  the  jury  in  this  case  four 
the  value  of  the  property  at  the  time  of  the  conversion,  ^ 
should  be  disposed  to  hold  the  verdict  sufficient;  but  as 
is,  it  is  altogether  too  uncertain  and  defective. 
Judgment  reversed,  and  new  trial  ordered. 


[*201]  *UPON  REHEARING. 

By  the  Court,  Lewis,  J. : 

As  we  were  not  very  thoroughly  convinced  that  we  w€ 
correct  in  the  conclusion  arrived  at  in  the  first  opinion  re 
dered  in  this  case,  we  permitted  a  re-argument;  but,  afte 
full  discussion  as  to  the  sufficiency  of  the  verdict,  we  t 
still  inclined  to  adhere  to  our  fonner  decision,  believing 
to  be  correct. 

Section  176  of  the  practice  act  declares  that  **  when  a  v- 
diet  is  found  for  the  plaintiflf  in  an  action  for  the  recovery 
money,  or  for  the  defendant  when  a  counter-claim  for  t 
recovery  of  money  is  established,  exceeding  the  amount 
the  plaintiff's  claim  as  established,  the  jury  shall  also  fii 
the  amount  of  the  recovery."  Does  the  verdict  of  the  jni 
in  this  case  meet  the  requirement  of  this  section  ?  Did  tt 
jury  find  the  amount  of  the  recovery  ?  Certainly  not.  If 
could  be  assumed  that  the  jury  found  the  value  of  the  pro| 
erty  at  the  time  of  the  unlawful  conversion,  such  fiudin 
would  perhaps  be  sufficient  as  a  special  verdict  upon  whic 
the  court  could  render  judgment;  (Practice  Act,  sec.  174 
or  it  might  be  sufficient  as  a  general  verdict,  for  it  woiJ 
be  a  finding  of  the  amount  of  money  which  the  lawabs^ 
lutely  makes  the  exact  measure  of  damage.  But  such  fa< 
cannot  be  assumed  to  aid  a  defective  verdict;  therefore,  I 
the  complaint  does  definitely  fix  the  time,  of  conversion,  an 
the  finding  is  simply  of  the  value,  without  stating  the  tio 
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lljAibh  Bach  value  was  fixed,  it  is  left  nncertain  as  to 
iWwr  the  valoe  as  found  by  the  jniy  is  the  correct  meas- 
W  ol  damage  or  sot^  Henoe*  the  finding  of  the  jnry  is  not 
irfkiant  as  a  general  Terdiloty  beoanse  it  does  not  find  /Uhe 
amntof  the  reooyery,"  nor  any  data  absolutely  fixing  that 
■nut;  neither  is  it  snffioienfc  as  a  special  verdict,  for  the 
vhioh  were  stated  in  the  original  opinion  in  this 


Oar  former  jodgment  is  affirmed, 

JoHKBD9»  J.y  having  been  counsel  in  the  court  below,  did 
lot  paitioipate  in  the  deoisicnis  in  this  case. 


BEAXB  OF  NEVADA,  ex  bxl.  SAMUEL  T.  CURTIS,  c;. 

H.  y.  8.  MoOULLOUGH, 

[8  HiTASA,  902.] 

Tb  or  XiinAinm  Jmam  m  "Smmm  ov  xkk  Sxaxi.— A  writ,  issued  against  and 
■Hidoiiapnty,  whioh  doea  not  nm  in  the  name  of  "The  State  of 
llAvtda,'*  or  puport  to  be  by  the  authority  of  the  "State  of  Nevada," 
confers  no  Joiiadiction  on  the  conrt  OTer  the  party  named  in  the  \irrit. 

^*>  Ppioni  OF  WuT,  WHIH  Waitkd. — If  a  party  on  whom  such  a  defective 
viiilkaibeen  aeiTed  eomea  into  court,  and  petitions  for  time  within 
vUeh  to  answer  such  writ,  he  thereby  acknowledges  the  authority  and 
jviidietion  of  the  court,  and  waives  all  defects  in  the  form  of  the  writ. 

'"""teiEAL  AvnusAXd. — ^A  general  appearance  waives  all  irregularity 
btiwwrit 

^*»-  AmnATOf,  HOT  Wbit,  to  BR  AmEWiBU).— As  the  affidavit  on  which 
a&iltamative  writ  of  mandamus  issues  is  required  io  be  served  with  the 
^  aad  it  is  the  al&daTit  and  not  the  writ  which  is  required  to  be  au- 
"V^Bnd,  it  would  aeem  unnecessary  that  the  latter  should  contain  all  the 
i%irtbiit  of  the  affldaTit. 

"— ■  ?oina  OF  ConBT  to  IsmjbWbit. — The  power  conferred  on  this  court 
tjths  oooatitation  to  issue  writs  of  mandamus,  quo  warranto,  etc.,  is  au 
**%Qttl  Jurisdiction,  and  not  merely  auxiliary  to  its  appellate  jurisdic- 

""""mtoie— EiitniOT  of,  jx  othkb  Statks  Brooonized.— The  existence 
of  OQipontioui  created  in  other  States  will  be  recognized  by  the  coui-ts 
^  ^  State.  The  power  of  the  corporation,  or  of  its  officers  under 
'^Itvsof  the  State  where  created,  will  be  inquired  into  iu  the  courts 
«( tUt  Stale  when  neoessary  to  determine  controversies  arising  here. 

^^Oitidis  AiiD  AoKMis. — Officers  of  a  corporation  are  not  recognizecl 

(1)  UNev.S28. 
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as  Boch  ID  a  State  in  which  the  corporation  does  not  exist.    Bat  a  fc 
eign  corporation  may  have  agents  in  any  State. 

Idkm — iNDiyiDUAii  Bights-  JuBisDicnoN.— The  court  has  jorisdiotion 
determine  the  rights  of  the  individuals  within  its  jurisdiction,  each  diii 
ing  under  a  foreign  corporation,  although  it  may  have  no  juxisdidii 
over  the  corporation  itself. 

Mandavus,  whkn  a  Pbopeb  Bemedt. — Mandamus  is  the  proper  remedy 
put  one  into  an  office  where  the  title  of  the  relator  is  clear,  and  no  otl) 
person  is  claiming  the  office  under  color  of  right. 

1  Mandamus — Pleadinos  in,  bow  Construed. — The  same  rule  to  a  great  ( 
tent  which  govern  pleadings  in  ordinary  actions  are  applicable  to  ( 
return  of  mandamus.  The  facts,  and  not  mere  conclusions,  must 
stated. 

Idem — Bklatob,  when  Entitled  to  Costs. — It  being  shown  by  the  afi&da 
and  answer  that  the  relator  was  entitled  to  the  office  when  he  applied 
the  alternative  writ,  and  so  also  wLeu  the  original  answer  was  filed, 
is  entitled  to  his  costs  incurred  up  to  that  time. 

[*203]  Idem — Supplementabt  Answeb — Bemoval  of  BEiiATOB. — 'Asupi 
mental  answer  having  shown  that  relator  was  legally  remo' 
from  office,  and  defendant  appointed  since  the  filing  of  the  original 
Bwer,  the  peremptory  writ  must  be  refused. 

1  Idem — Annual  Election  of  Tbustees. — Where  the  law  creating  a  cor 
ration  requires  that  the  stockholders  shall  elect  trustees  annually 
such  time,  place,  and  manner  as  may  be  determined  by  the  by-lawt, 
election  mus't  take  place  substantially  every  twelve  calendar  montha. 

Idem — Duties  of  Tbusteks. — Trustees  of  a  corporation  can  lawfully 
nothing  against  the  interest  of  the  corporators,  or  to  deprive  thei: 
their  reserved  rights.  No  elective  officer  has  a  right  to  do  any  act  wl 
would  prevent  the  election  of  his  successor  at  the  time  fixed  by  law 
such  election. 

Application  for  a  writ  of  mandamus. 

When  the  writ  was  first  applied  for,  Hillyer  &  Whitma 
who  were  the  regular  attorneys  and  counsel  for  the  Ovc 
man  S.  M.  Co.,  represented  the  relator.  Subsequent! 
when  the  new  board  of  trustees  of  that  company  met,  ai 
by  their  action  removed  the  relator  and  reinstated  the  r 
spondent  in  the  office  of  superintendent,  Hillyer  &  Wbi 
man  ceased  to  represent  the  relator,  and  he  substitnti 
Mesick  &  Seely  as  his  counsel.  No  decision  in  the  ca 
had  been  rendered  before  the  meeting  of  the  new  board 
trustees,  and  by  consent  their  action  was  introduced  in 

the  case  by  an  amended  answer;  and  the  case  then  caiinei 

—  —  ,       — -^^ 

(1)  11  Key.  223. 

(2)  4  Nev.  401;  10  Nev.  167. 


r 


iff.  1867.]  SxAXB  or  Hbvaba  v.  MoCullouoh.  183 


Jiifpnomt  lov  ll6sp<widBiit» 


lor  tdjndioation,  not  upon  the  facts  as  they  appeared  by 
Aa  original  affidayit  when  the  writ  was  granted,  but  as  they 
pfpeiied  by  the  amended  answer,  the  replication  thereto, 
ttd  the  admissions  of  the  parties.  The  facts  as  they  were 
tuBj  admitted  to  exists  snffioiently  appear  in  the  opinion 

\   otiheooart. 

I 

Hendfc  d  Sedy  made  the  following  points: 

That  the  time  for  holding  annual  meeting  is  directory. 
{haphyr.  BunMe,  0  John.  147;  Hughes  t.  Parker,  20  N.  H. 
fH]  People  T.  Breniam,  8  Cal.  477.  Mandamus  is  the 
proper  remedy,  even  though  respondent  is  in  the  o£Sce  or 
itBtion  claimed  by  the  relator.  (Bex  y.  Barkei\  3  Burrows, 
lS65a;  Dew  t«  J%JuigeM  of  Sweet  Springe,  S  Hen.  &  Mum.  1 ; 
n  PicL  495:  People  t.  Stede,  2  Bar,  416-20;  KimbcUl  v. 

Imprey,  19  N.  H.  216;  Praotice  Act,  sec.  414.) 

i 

I  *Upon  the  first  calling  of  this  case  for  argument,  [^205] 
^  Int  sabseqaent  to  the  time  when  respondent  had 
«bd  and  obtained  time  within  which  to  answer,  WUl 
fii«}M7,  WiUiame  dk  Biader  and  Jldrich  &  DeLong,  as 
WQ&sel  for  respondent,  moved  to  quash  the  writ  on  the 
groonds  stated  in  the  opinion. 

The  proper  remedy  is  by  information  in  the  nature  of 
9^  wxrranto.  {People  ex  reL  Arculariua  v.  Mayor,  etc.,  3 
'olms.  Cases,  79;  Fiah  v.  Weaihenoax,  2  Johns.  Gases, 
217-10,  sec.  12;  People  v.  Scrugham,  20  Barb.  302;  Moses 
OB  Uandamus,  160;  PeofOe  v.  Okie,  3  Cal.  167.)  The  an- 
iiqaI  election  iifonld  be  good,  eyen  if  no  proper  notice  of 
^  election  was  given.  (Aug.  &  Ames  on  Cor.,  sec.  418.) 
^dumge  of  the  day  of  election  by  the  trustees  is  con- 
^'tty  to  the  oharter,  u  e.,  the  law  under  which  the  coq^ora- 
■0&  derives  its  being,  and  must  be  disregarded.  (Id.,  sec. 
^*)  If  the  trustees  can  extend  the  time  of  election  for 
t'^i^  months,  they  can  extend  from  month  to  month,  in  pei-- 
P^.  (Id.,  sec.  847.)  The  word  ''annual"  must  be 
'^▼ed  in  its  usual  acceptation^  (Pufe  Webster's  Diet. 
^  "Annual.*^  The  trustees  having  fixed  the  day  of 
^tioD,  any  change  is  contrary  to  section  5  of  the  Act  of 
^^^^mia»  which  is  the  charter  of  the  incorporation. 
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[*207]      *By  the  Court,  Lewis,  J. : 

This  is  an  application  by  the  relator,  Curtis,  for  a  writ 
mandamus  to  compel  the  defendant,  McCuUough,  to  deliT 
to  him  all  the  books  and  papers  belonging  to  the  office  of  s 
perintendent  of  the  Overman  Silver  Mining  Company,  and 
admit  him  to  the  enjoyment  of  all  the  rights  incident  to  tL 
position.  Upon  the  first  showing  we  came  to  the  conclu8i« 
that  the  peremptory  writ  should  issue;  but  the  showi: 
made  upon  the  supplemental  answer,  by  which  it  was  ma 
to  appear  that  the  defendant,  after  the  filing  of  his  fi: 
answer,  had  been  legally  and  duly  appointed  to  the  positi 
claimed  by  the  relator,  we  are  compelled  to  refuse  the  wi 

Such  being  the  case,  Curtis,  the  relator,  is  justly  entiil 
to  the  costs  of  this  proceeding  incurred  up  to  t 
[*208]  time  of  the  filing  of  the  ^supplemental  answer, 
therefore  becomes  necessary  to  give  our  views 
the  case  as  it  stood  w'hen  first  submitted,  which  we  ^v 
proceed  to  do,  and  then  dispose  of  the  questions  raised 
the  supplemental  answer. 

By  the  affidavit  upon  which  this  application  is  bast 
it  appears    that    the   Overman    Silver    Mining   Comps 
is   a  corporation   organized   under   the  laws   of  the  St 
of  California,    a.  d.    1866,  for    the    purpose    of    carry 
on   the   business  of  mining  in   the   county  of  Storey, 
the    State    of    Nevada;    that    the    mine   of    the    corpo 
tion   is  located  in  that  county,    and   that   it  is  now 
gaged   in   working  and  developing  it.     After  alleging 
election   of  a  board   of  tnistoes   in   accordance  with 
articles  of  incorporation,  it  is  further  alleged  that  the 
laws  of  the  corporation  required  and  made  it  the  dutj 
the  trustees  to  elect  a  superintendent  of  the  mine,  wh< 
duty  it  should  be  to  take  charge  of  the  company's  bu8io« 
in  this  State,  and  that  such  superintendent  should  hold  i 
office   or  position   during   the   pleasure   of    the   board 
trustees;  that  on   the  twenty-fourth  day  of  May,  A.  D.  18( 
the  defendant,  McCullough,  was  elected  superintendent, 
hold  and  enjoy  that  office  during  the  pleasure  of  the  bos 
of  trustees;  that  immediately  after  his  election  he  entei 
upon  his  duties,  and  received  from  his  predecessor  and  to 
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.  duige  of  all  the  books  and  papers  belonging  to  liis  oiGco; 
and  that  from  that  time  to  the  present  ho  has  discharged 
the  daties  and  retained  possession  of  all  the  books  and 
papers  belonging  to  the  office. 

It  is  then  stated  that  a  meeting  of  the  board  of  trustees 
vas  held  on  the  nineteenth  day  of  June,  a.  d.  1867,  and 
that  at  snch  meeting  the  defendant  McCullough  was  re- 
mored  from  the  snperintendencv  of  the  mine  by  the  board, 
and  that  one  John  Lambert  was  appointed  iu  Lis  stead. 
That  on  the  twenty-first  day  of  June,  two  days  after  such 
removal,  another  ''meeting  of  said  board  of  trustees  was 
held  at  the  office  of  the  company,  at  the  city  of  San  Fran- 
cisco, upon  a  legal  call  therefor;  that  at  such  meeting  all  of 
the  trustees  were  present,  and  that  at  such  meeting  another 
Ksolution  was  legally  passed  and  adopted  by  said  board  of 
traatees,  removing  said  John  Lambert  from  the  said  offico 
of  SQperintendent  and  appointing  the  relator  as  his 
SQeceasor,  and  directing  the  said  *John  Lambert  [*209] 
^d  the  defendant  McCullough  to  deliver  to  the  re- 
lator possession  of  the  mine  of  said  company,  and  all  the 
property  and  books  in  his  or  their  possession  belonging  to 
said  company."  *  *  *  *  That  after  Lambert  and  the 
defendant  McCullough  had  been  notified  of  the  action  of  the 
"oard  of  trustees,  the  relator  personally  demanded  of  them 

'l^ossession  of  the  works  and  mine  of  said  company,  and    , 
'^nested  of  each  of  them  to  be  allowed  to  enter  upon  the 
discharge  of  his  duty  as  such  superintendent,  and  at  the 
^ifle  time  demanded  of  said  McCullough  and  Lambert  i^os- 
^^on  of  the  books  and  papers  pertaining  to  said  office; 
"^at  the  said  Lambert  thereupon  informed  the  relator  that 
he  vas  not  in  possession  of  the  books  or  papers  of  said 
Company  pertaining  to  said  office,  nor  of  the  works  or  mino 
^*  said  company,  and  that  he  did  not  pretend  to  bo  the  su- 
perintendent thereof;  but  that  the  defendant  McCullough 
^'^wfully  and  wrongfully  refused,  and  still  unlawfully  and 
^'*ougfallj  refuses  to  deliver  said  books  and  papeis  to  tlio 
'^^'fttor,  or  to  transfer  to  him  the  control  of  said  mino  and 
^J'ks,  or  to  allow  relator  to  enter  upon  the  discharge  of 
^  daties  of  his  said  office  to  which  he  has  been  appointed. 
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Belator  further  says  that  be  is  legally  eutiUed  to  the  p< 
session  of  said  books  and  papers,  and  to  perform  the  dut: 
of  said  office."  We  have  deemed  it  necessary  to  a  ck 
understanding  of  the  case,  to  set  out  these  statements 
affidavit  in  hcec  verba.  Upon  this  affidavit  an  altemali 
writ  of  maudamns  was  issued,  commanding  the  defendc 
to  deliver  the  books  and  papers  pertaining  to  the  office 
superintendent  of  the  Overman  Mine  to  the  relator,  and 
allow  him  to  enter  upon  the  duties  of  that  position,  or 
show  cause  on  the  twenty-eighth  day  of  June,  why  he  h 
not  done  so.  Two  days  after  the  issuance  of  this  writ  t 
defendant  appeared  by  counsel,  and  applied  to  this  coi 
for  further  time  to  prepare  his  answer  and  make  his  sho 
ing.  The  affidavit  upon  which  that  application  was  bas 
was  made  by  McCullough's  attorneys,  who,  after  statl 
that  they  are  counsel  for  the  defendant,  say:  ''That  it 
the  intention  and  object  of  the  defendant  to  appear  in  tl 
action  and  show  to  this  court  by  the  records  of  the  pi 
ceedings  of  the  board  of  trustees  of  the  Overman  Sil^ 
Mining  Company,  that  the  removal  or  pretended  remo" 
of  the  defendant  from  the  superintendency  of  i 
[^10]  ^said  mine  was  and  is  void;  and  that  said  McC 
lough  is  now  and  has  continued  to  be  lawfully  sc 
officer,  and  as  such  is  entitled  to  hold,  occupy  and  ea, 
said  office,  and  to  continue  in  the  possession  of  the  Ixx 
and  papers  of  said  company;  that  the  defendant's  ansi 
cannot  be  properly  prepared  until  certain  documents  oaa 
obtained  from  San  Francisco;  that  deponents  believe  s 
aver  that  it  will  be  impossible  to  pi*oper]y  prepare  and  p: 
sent  their  answer  in  this  case  iu  less  time  than  one  vre 
from  this  date."  Upon  this  showing  and  application 
counsel  for  defendant,  this  court  extended  the  time  for  tl 
showing  and  filing  the  answer,  in  accordance  with  the  wish 
of  counsel. 

Upon  the  day  thus  fixed,  at  the  request  of  counsel  for  d 
fendant,  for  filing  the  answer  and  showing  cause,  a  moti< 
to  quash  the  writ  was  made  upon  the  following  grounds: 

1.  Because  the  writ  did   not  issue  in   the  name  of, 
by  the  authority  of  the  State  of  Nevada,  or  by  any  court 
said  State. 


Apr.  18^7.]  State  or  Nevada  v.  MoCullouoh.  187 


Opinion  of  the  Court— Lewis,  J. 


2. 3008086  the  writ  was  made  retomable  in  less  than  ten 
iijB  from  the  time  of  issuing  it  or  service  upon  tlio  de- 
fradani 

3.  Because  the  writ  did  not  state  generally  or  otherwise 
tlie  allegations  against  the  defendant. 

We  will  dispose  of  these  points  in  the  order  in  which 
tbey  are  presented.     And,  first,  it  is  admitted  that  the  writ 
is  defective,  as  claimed  by  coansel.    The  constitution  de- 
cities  that  *'  the  style  of  all  process  shall  be  '  The  State  of 
Nerada."*  The  State  is  the  sovereign  by  whose  power  alone 
the  citizen  can  be  compelled  to  appear  in  its  courts  to  an- 
swer to  an  action  brought  against  him.     There  is  no  other 
authority  by  which  those  tribunals  can  obtain  jurisdiction 
of  the  citizen,  except  by  his  own  consent  or  voluntary  sub- 
mission to  their  jurisdiction.    However,  after  such  jurisdic- 
tion is  once  obtained,  whether  by  legal  process  or  by  the 
voluntary  acknowledgment  of  the  authority  of  the  court  to 
determine  his  rights,  the  jurisdiction  over  the  person  is  com- 
plete for  all  the  purposes  of  that  proceeding,  provided  the 
tribmial  has  jurisdiction  of  the  subject-matter.     In   this 
oiAtter,  we  are  satisfied  that  the  defendant  McCullough 
woold  have  lost  no  rights  by  a  refusal  to  obey  the  writ  be- 
cause of  the  informality  suggested.     Had  the  court,  upon 
his  refusal  to  appear,  rendered  judgment  against 
Wa,  or  ordered  the  issuance  of   a  ^peremptory  [*211] 
^ndamus,  he  could  at  any  time  have  had  the  pro- 
^^eeduigs  set  aside  upon  motion  for  that  purpose.     Or  ho 
coold  have  appeared  specially  for  the  purpose  of  setting 
aside  the  defective  writ,  without  acknowledging  the  juris- 
diction of  the  court;  for  by  appearing  to  object  to  the  juris- 
diction over  him,  it  could  not  be  said  that  ho  thereby 
^bowledged  such  jurisdiction.     But  instead  of  pursuing 
One  of  these  methods,  the  defendant  chose  to  appear  in  the 
proceeding,  not  for  the  purpose  of  objecting  to  the  juris- 
diction of  the  court,  but  to  ask  for  its  affirmative  action  in 
his  favor,  after  a  full  acknowledgment  of  its  jurisdiction 
o^srhim.     As  may*be  seen  by  the  affidavit  of  his  counsel 
^hich  had  been  referred  to,  it  is  stated  that  the  answer 
could  not  be  prepared  in  the  limited  time  given  by  the 
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court,  and  they  ask  that  the  time  for  answering  and  show- 
ing cause  why  a  peremptory  writ  should  not  issue  be  post- 
poned for  a  week  beyond  the  time  fixed  in  the  writ.  They 
say  it  was  their  intention  to  show  that  the  removal  of  the 
defendant  from  the  superin tendency  of  the  Overman  mine, 
and  the  appointment  of  the  relator,  were  unauthorized  acts 
and  void,  and  that  the  defendant  is  the  lawful  superintend- 
ent and  entitled  to  the  enjoyment  of  that  office.  The  court 
was  led  to  believe  by  that  affidavit  that,  if  the  required 
postponement  was  granted,  these  facts  would  be  shown  upon 
the  hearing.  Upon  that  understanding  the  postponement 
or  continuance  was  granted.  However,  instead  of  such 
showing,  counsel  appear  and  claim  that  the  court  had  no^i, 
jurisdiction  over  the  defendant,  and  ask  that  the  writ  b^^ 
quashed;  but  such  a  motion  seems  rather  out  of  place,  fol  -^ 
lowiug  as  it  did  the  affidavit  for  continuance,  and  the  actioi 
of  the  court  upon  it.  That  affidavit,  it  seems  to  us,  gai 
the  court  as  complete  jurisdiction  of  the  defendant,  as 
answer  to  the  merits  would  have  done.  An  objection  to  tl 
form  of  process  cannot  bo  taken  after  pleading  to  the  merL. 
of  the  action  in  which  it  was  issued,  simply  because  filii 
the  answer  is  an  acknowledgment  of  the  jurisdiction  of 
court,  and  when  that  is  done  the  process  to  all  intents 
purposes  becomes /inJc/««  officio. 

It  would  seem  that  no  auswer  could  more  complei 
acknowledge  the  jurisdiction  of  the  court  than  this  affida^ 
filed  by  counsel  for  defendant  in  this  proceeding.     By 

iug  an  extension  of  the  time  to  answer,  the  auth. 
[*212]  ity  of  the  court  to  require  an  answer  is  fully  *reci 
nized.     "Whether  there  can  be  such  an  appeara' 
on  the  part  of  a  defendant  as  to  entitle  him  to  notic< 
subsequent  proceedings  in  the  action,  in  any  way  except:^ 
answer,  demurrer,  or  written  notice  of  appearance  ser"^ 
on  the  plaintiff,  is  not  necessary  to  determine  at  prea^fl^ 
Section  4(56  of  the  practice  act  seems  to  limit  such  aa  Ap 
j>earanoo  to  those  three  methods. 

But  it  is  claimed  by  counsel  that  there  can  be  no  api>eaJ- 
ance,  except  by  one  of  the  three  methods  mentioned  in  th^ 
on.     We  think  otherwise.     Although  it  declares  Om^ 
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"a  defendant  shall  be  deemed  to  appeox  in  au  action  when 
he  demnra,  answers,  or  gives  the  plaintiff  written  notice  of 
his  appearance,  or  when  an  attorney  gives  notice  of  appear- 
ance for  him/'  it  was  evidently  not  the  intention  of  the 
legislatore  to  make  those  the  only  means  by  which  a  de- 
fendant could  appear,  but  simply  that  the  filing  and  service 
of  an  answer,  demurrer,  or  notice  of  appearance,  should  be 
SQcli  aa  appearance  as  would  entitle  the  defendant  to  notice 
of  all  subsequent  proceedings  in  the  cause. 

The  second  clause  of  the  section  referred  to  declares  that 

"afier  appearance,  a  defendant,  or  his  attorney,  shall  bo 

^titled  to  notice  of  all  subsequent  procee<lings  of  which 

notice  is  required  to  be  given."    This  right  of  notice  of 

sobseqnent  proceedings  being  given  to  the  defendant  in  thi.s 

clause  of  the  section  after  appearance,  the  appearance  re- 

fetied  to  in  the  first  sentence  may  clearly  be  taken  to  mean 

such  appearance  as  would  entitle  the  defendant  to  the  notice 

'I'tontioned  in  the  second  sentence  of  the  section,  and  that 

'^  iras  not  the  intention  to  specify  all  and  the  only  methods 

^J  which  an  appearance  could  be  effected. 

This  very  case  shows  the  impolicy,  we  might  almost  say 
^he  absurdity,  of  any  other  construction.     Here  is  the  de- 
fendant in  fact  appearing  in  the  action,  acknowledging  as 
clearly  as  it  was  possible  for  him  to  do,  that  ho  was  in 
Court  under  the  writ,  asking  the  court  for  affirmative  action 
^*^  his  favor,  himself  fixing  the  day  for  the  showing  of  cause 
^ly  the  peremptory  writ  should  not  issue;    and  yet  upon 
that  day  objecting  to  the  regularity  of  the  writ,  and  deny- 
^^g  that  the  court  had  jurisdiction  over  him,  because  of 
^Die  informality  in  the  process.     We  cannot  believe  that 
tne  legislature  intended  to  say  that  a  defendant 
^^uld  not  appear  in  an  action  *except  by  filing  an  [*213] 
*^swer,  demurrer,  or  giving  written  notice  to  the 
I^'ftiotiff.     He  certainly  can  in   fact  appear.     We  cannot, 
^*^^refore,  sanction  the  doctrine  that  ho  cannot  aj^i^ear  so 
**^  to  give  the  court  jurisdiction  of  his  person  in  any  way, 
^^cept  as  specified  in  the  section  above  referred  to.     Our 
PPiuion  of  the  construction  to  be  placed  upon  this  section 
^^  strengthened  by  a  reference  to  the  New  York  code  of 
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1848.  It  is  observable  that  title  XY  of  our  practice  act 
was  taken  from  and  very  nearly  conforms  to  chapter  XI  of 
the  code.  The  section  udder  consideration  is  contained  in 
title  XY,  and  although  not  in  the  same  language,  it  was 
evidently  intended  to  make  it  conform  substantially  to  sec- 
tion 414  of  the  code.     That  section  ends  as  follows: 

''Where  a  defendant  shall  not  have  demurred  or  answered, 
service  of  notice  or  papers  in  the  ordinary  proceedings  in 
an  action  need  not  be  made  upon  him,  unless  he  be  impris- 
oned for  want  of  bail,  but  shall  be  made  upon  him  or  his 
attorney,  if  notice  of  appearance  in  the  action  has  been 
given."  The  verbiage  of  section  466  of  our  act  is  som< 
what  different;  but  it  is  quite  clear  that  nothing  more 
intended  than  that  provided  by  section  414  of  the  code 

Wo  are  aware  that  the  dictum  in  Steinbach  v.  Leese  (27  Cal 

287)  is  against  our  construction ;  but  a  rule  so  manifestly  _^ 
against  the  univerBal  practice  of  all  courts  should  not 
adopted,  except  upon  the  most  unequivocal  language  of  tl 
statute. 

To  the  second  point  made  on  the  motion  to  quash 
writ,  the  answer  is :  If  the  writ  could  not  be  made  retui 
able  in  less  than  ten  days,  the  defendant  also  waived  tr 
light  to  insist  upon  that  right  by  consenting  to  appear  i 

less  time  than  ten  days.  He  appeared  by  his  counsel,  askn^Kfe 
that  the  return  day  in  the  writ  be  postponed  for  one  woc^  el 
at  which  time  the  court  was  given  to  understand  the  defenz^cnd 
ant  would  be  prepared  to  show  cause  why  the  peremptc^^r 
writ  should  not  issue.  He  should  not  be  permitted,  thei^^re- 
fore,  to  take  advantage  of  the  fact  that  the  writ  was  m<  ide 
returnable  in  less  than  ton  days,  when  to  all  intents  Ez:^^nd 
purposes  he  consented  to  a  hearing,  or  to  make  his  show^  dug 
in  less  time  than  that. 

A  general  appearance  waives  all  irregularity  in  the  vr  j/t 
{Rowley  v.  Stoddard,  7  John.  207.)  Even  where  the  procsrew 
is  void,  if  the  defendant  appear  he  is  regularljr  w 
[*214]  court  {Pixley  v.  *  WincMl,  7  Cow.  366) ;  and  secfc/on 
32  of  the  practice  act  declares  that  "a  voluntary 
appearance  of  the  defendant  shall  be  equivalent  to  personal 
service  of  the  summons  upon  him."    Though  the  writ  conl^ 
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not  perhaps  be  regularly  made  returnable  in  less  than  ten 
daja,  yet  as  counsel  appeared  without  raising  that  objec- 

*  tion,  and  consented  to  show  cause  on  a  day  fixed,  the  ob- 
jection to  the  writ  came  too  late.  And  indeed,  section  425 
of  the  practice  act  seems  expressly  to  authorize  the  court 
to  make  the  writ  returnable  at  any  time.     The  third  ground 

.  o(  objection  to  the  writ  is  also  untenable.  The  afGdavit  it- 
self is  by  law  required  to  be  served  with  the  writ;  and  as  it 
is  the  affidavit  and  not  the  writ  which,  under  our  practice, 
is  answered,  it  would  seem  utterly  useless  and  unnecessary 
to  repeat  or  set  out  its  allegations  in  the  process.  Lex  nem- 
i^^mcogitad  vana  eeu  inutilia  peraganda.  But  whether  it 
be  necessary  or  not  is  a  matter  of  no  consequence,  and  un- 
i^^cessaiy  to  be  determined  in  this  case,  as  the  general 
appearance  of  the  defendant  was  a  waiver  of  all  such  de- 
jecta. 

^  Qaving  thus  disposed  of  the  question  raised  on  the  mo- 

^'OQ  to  quashy  we  will  next  consider  the  several  questions 

^'Sed  by  the  demurrer:  First.  That  this  court  is  strictly 

*  Court  of  appellate  jurisdiction,  and  cannot  issue  a  writ  of 
^^damus,  except  in  aid  of  such  jurisdiction.  It  cannot 
^  easily  understood  how  there  can  bo  a  diflforence  of 
•Opinion  upon  this  point.  The  language  of  the  constitution 
^^fining  iJie  jurisdiction  and  powers  of  this  court  is  very 
•*^r  and  explicit.  It  declares  that  "the  supreme  conrt 
^^allhave  appellate  jurisdiction  in  all  cases  in  equity;  also, 
^*1  ca.ses  at  law  in  which  is  involved  the  title,  or  right  of 
possession  of  real  estate  or  mining  claims,  or  the  legality 
^f  any  tax,  impost,  assessment,  toll,  or  municipal  fine,  or 
111  vliich  the  demand  (exclusive  of  interest)  or  the  value  of 
tile  property  in  controversy  exceeds  three  hundred  dollars; 
^Iso  in  all  other  civil  cases  not  included  in  the  general  sub- 
division of  law  and  equity,  and  also  on  questions  of  law 
*^*oiie  in  all  criminal  cases  in  which  the  offense  charged 
l^isiounts  to  felony.  The  court  shall  also  have  power  to 
*^^e  writs  of  mandamus,  certiorari,   prohibition, 

9^  warranto^  and  habeas  corpus,  and  also  all  writs  [*2]  5] 
^^esaary  or  proper  to  the  complete  exercise  of  its 
^I^Uate  jurisdiction.    Each  of  the  justices  shall  havo 
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power  to  issue  writs  of  habeas  corpus  to  any  part  of  tl 
State,  upon  petition  by,  or  on  behalf  of,  any  person  held: 
actual  custody,  and  may  make  such  writs  returnable  befo 
himself,  or  the  supreme  court,  or  before  any  district  cou 
in  the  State,  or  before  any  judge  of  said  court."  (Constit 
tiou,  art.  VI,  sec.  4.)  Here  the  power  to  issue  certa 
writs  named,  including  mandamus  and  quo  warravtOf  is  e 
pressly  given,  and  then  follows  a  grant  of  power,  which  wi 
unnecessary,  because  the  court  would  possess  that  pow< 
without  express  grant;  that  is,  to  ''issue  all  writs  necessai 
or  proper  to  the  complete  exercise  of  its  appellate  jurisdi* 
tion."  If  the  writs  expressly  mentioned  were  only  intendc 
as  auxiliary  to  the  appellate  jurisdiction,  it  was  certaia 
unnecessary  to  mention  them,  for  the  clause  authorizing  tl 
court  to  issue  all  writs  necessary  or  proper  to  a  comple 
exercise  of  its  appellate  jurisdiction  most  clearly  incluci 
all  writs  which  could  possibly  be  used  as  auxiliary  to  sa« 
jurisdiction.  Without,  therefore,  convicting  the  membc 
of  the  constitutional  convention  of  gross  tautology,  it  con 
not  be  held  that  the  writs  mentioned  in  the  above  sectii 
were  intended  to  be  issued  only  in  aid  of  its  appellate  j 
risdiction. 

But  there  is  a  complete  and  conclusive  answer  to  ti 
position  taken  by  counsel  for  defendant,  independent 
the  grammatical  construction  of  the  language  employee 
viz:  in  the  same  sentence  in  which  the  power  to  issue  mai 
damns  is  given,  the  court  is  also  authorized  to  issue  ih 
writ  of  quo  tvaiTanto,  Wo  are  unable  to  see  how  that  wri 
could  bo  used  to  aid  tho  appellate  jurisdiction  of  the  coori 
Ifc  is  always  tho  foundation  of  an  original  proceeding,  difi 
charging  in  fact  the  same  functions  as  a  summons  in  a 
ordinary  action.  Hence,  it  would  seem  as  impossible  t 
use  quo  loarranto  in  aid  of  appellate  jurisdiction  as  a  SQDC 
mons  itself. 

The  fact  that  the  power  to  issue  that  writ  is  given  in  coJ 
nection  with  the  other  writs  mentioned  would  seem  to  L 
conclusive  in  favor  of  the  original  jurisdiction  of  the  cour 
Such  has  been  the  holding  in  California  upon  languag 
identical  with  that  employed  in  the  constitution  of  tk 
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State,  with  the  exception  that  the  power  to  issue 

*tlje  writ  of  quo  warranto  is  not  given  to  the  su-  [*21G] 

preme  court  of  that  State.     {Perry  v.   Ame8,   26 

Cal.  372.) 

We  therefore  conclude,  not  only  from  the  language  of  the 
coDstitation  itself,  but  from  the  decisions  in  California 
iipon  the  same  question,  and  upon  similar  language,  that 
tlie  power  of  this  court  to  issue  the  writs  mentioned  is  not 
conSiied  to  cases  where  it  may  be  necessary  to  aid  its 
appellate  jurisdiction,  but  that  it  may  issue  them  as  the 
fonndation  of  an  original  proceeding. 

Agaiu,  the  jurisdiction  of  the  court  is  questioned  because 
"the  Overman  S.  M.  Co,  is  a  foreign  corporation,  organized 
And  existing  in  the  State  of  California,  and  subject  to  its 
laws,  and  because  the  appointment  of  both  the  applicant 
Curtis  and  McCullough  were  made  in  the  State  of  Cali- 
fornia, and  the  question  of  the  right  of  either  to  exercise 
tlie  powers  of  superintendent  is  cognizable  in  the  courts  of 
California." 

It  is  very  true,  as  argued  by  counsel,  that  a  corporation 

can  Lave  no  legal  existence  outside  of   the  territorial  limits 

of  the  sovereignty  creating  it.     It  is  the  creature  of  statute. 

Where  the  statute  ceases  to  operate,  the  corporation  ceases 

^ exist.     It  must  therefore  dwell  within  the  jurisdiction  of 

*^©  power  which  created   it.     It  does  not,  however,  follow 

^''^tits  existence  cannot  be  recognized  elsewhere,  or  that  it 

5^^Tuot  transact  business  or  enter  into  contracts  in  other 

5^**tes.    In  the  case  of  the  Bunk  of  Anyusia  v.  Earl,  (13  Pet. 

'^^^),  this  question  was  elaborately  discussed  and  settled; 

^«  learned  chief  justice,  in  delivering  the  opinion  of  the 

~^nrt,  using  the  following  language: 

"It  (a  corporation)  is  indeed  a  mere  artificial  being,  in- 

^ible  and  intangible.     Yet  it  is  a  ])erson,  for  certain  pur- 

l  ^^ses,  iu  contemplation  of  law,  and  has  been  recognized  as 

'^Xich  by  the  decisions  of  the  court.     It  was  so  held  in  the 

^J«o  of  the  Vniteil  States  v.  Ameihj  (II  Wheat.  412),  and  in 

-i^mlon  V.    The  Fanners'  Bank  of  Dtlaioare,  12  Pet.  135. 

^ovr  natural  persons,  through  the  intervention  of  agents, 

ve  continually  making  contracts  in  countries  in  which  they 

JfjET.  Bko.— 13 
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do  not  reside,   and  when  tliey  are  not  personally  preseni 
when  the  contract  is  made;  and  nobody  has  ever  doubted 
the  validity  of  these  agreements.     And  what  greater  objec- 
tion can  there  be  to  the  capacity  of  an  artificial  pr- 
[*217]  son,  by  its  agc^nts,  to  make  a  ^contract  witliia  tie 
scope  of  its  limited  powers  in  a  sovereignty  in  which 
it  does  not  reside,  provided  such  contracts  are  peimittedto 
be  made  by  the  laws  of  the  place?     The  corporatiou  must 
no  doubt  show  that  the  law  of  its  creation  gave  it  authority 
to  make  such  contracts  through  such  agents;  yet,  asiutbe 
case  of  a  natural  i)erson,  it  is  not  necessary  that  it  should 
actually  exist  in  the  sovereignty  in  which  the  contract  is 
made.    It  is  sufficient  that  its  existence,  as  an  artidcial  ])er- 
son,  in  the  State  of  its  creation,  is  acknowledged  and  recog- 
nized  by  the   law   of  the  nation  where  the  dealing  takes 
place,  and  that  it  is  permitted  by  the  laws  of  that  place  io 
exercise  there  the  powers  with  which  it  is  endowed." 

True,  the  laws  of  the  State  creating  a  coiporation  cnnuot, 
vxpn^prio  vujorey  authorize  it  to  contract  or  transact  bnsi- 
ness  in  another  State.  Such  rights  depend  entirely qwD 
the  will  of  the  sovereignty  where  the  transaction  takes  place 
or  tlio  contract  is  entered  into.  It  is  only  by  what  is  callcJ 
the  comity  of  nations  that  even  the  existence  of  the  coriK)- 
ration  at  the  jdace  of  its  creation  is  recognized  by  the  conrta 
of  other  States  or  nations.  By  it  alone  are  they  permittetl 
to  enter  into  contracts  in  foreign  countries  or  other  States, 
and  to  sue  in  their  courts.  I3ut  this  comity  is  uniformly 
observed  amongst  all  christian  nations,  and  between  tto 
several  States  of  the  federal  union. 

Chief  Justice  Taney,  in  the  case  already  referred  to,  sajs 
upon  this  point:  **It  is  needless  to  enumerate  here  the  in- 
stances in  which,  by  t!io  general  practice  of  civilized  coun- 
tries, the  laws  of  the  one  AviJl,  by  the  comity  of  nations,''® 
recognized  and  executed  in  another  where  the  rights  of  inu^" 
viduiils  are  concerned.  The  cases  of  contracts  made  in  * 
foreign  country  are  familiar  examples,  and  courts  of  jnsticB 
have  always  exj)oundtHl  and  executed  them  according  to  tW 
law  of  the- place  in  which  they  were  made,  provided  the  W^ 
was  not  rei)ugnant  to  the  laws  or  policy  of  their  ovra  oourttj 

•i 


.pr.  1867.]  State  op  Nevada  v.  McCcllough.  195 

Opinion  of  the  Court — Lewis,  J. 


"The  comity  tLus  extended  to  other  nations  is  no  im- 
achment  of  sovereignty.  It  is  tBe  voluntary  act  of  the 
ition  by  which  it  is  offered,  and  is  inadmissible  when 
mlraiy  to  its  policy  or  prejudicial  to  its  interests.  But  it 
•ntributes  largely  to  promote  justice  between  individuals, 
id  to  produce  a  friendly  intercourse  between  the  sov- 
eignty  to  which  they  belong,  that  courts  of  justice 
ive  *continually  acted  upon  it  as  a  part  of  the  vol-  [*218] 
itairylawof  nations." 

That  the  courts  of  one  State  will  recognize  the  existence 
id  enforce  the  contracts  of  a  foreign  corporation,  executed 
ilLoutits  limits,  is  fully  settled  in  that  case;  and  the  rule 
w  afterwards  aflSrmed  by  the  same  court  in  the  case  of 
mjan  v.  Cosler'a  Lessees,  (14  Pet.  122.)  If  the  court  of  the 
ate  wherein  the  contract  was  executed  by  a  foreign  corpo- 
tion  will  enforce  such  contract,  and  receive  proof  of  the 
istenco  of  such  corporation,  it  must,  ex  necessitide,  have 
ejiower  to  inquire  into  and  determine  whether  the  corpo- 
liou  acted  within  the  scope  of  the  powers  conferred  upon 
hy  the  law  of  its  creation  in  entering  into  such  contract, 
hetherthe  corporation  has  the  power  to  transact  business 
tnter  into  contracts  beyond  the  limits  of  the  sovereignty 
i^atiug  it,  depends  .upon  the  law  under  which  it  is  organ- 
■d;  whether  it  may  do  so  depends  upon  the  will  of  the 
ute  where  it  attempts  to  carry  on  such  business.  Such 
urtmay,  therefore,  in  enforcing  any  contract  executed  by 
foreign  corporation,  or  determining  any^  rights  growing 
t  of  the  action  of  such  corporation,  look  to  the  law  or 
•■irter  creating  it,  and  the  by-laws  adopted  by  it,  for  the 
fpose  of  ascertaining  whether  it  acted  within  the  legiti- 
ile  scope  of  its  authority  in  executing  the  contract  or  en- 
'^'iiig  a  right.  So  it  was  held  by  the  supreme  court  in 
^1»  the  cases  above  referre<l  to. 

ft  is  not  claimed,  and  indeed  we  are  satisfied  it  could  not 
successfully-  maintained,  that  the  State  of  Nevada  has 
r  expressed  an  unwillingness  to  allow  foreign  corpora- 
's to  carry  on  the  business  of  mining  within  her  territory; 
,  on  the  contrary,  her  entire  legislatiomon  the  subject 
orporatioDS  indicates  a  purpose  to  permit  it.    It  is  a  part 
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of  the  history  of  the  territory,  and  also  of  the  State,  tha 
majority  of  the  mines  \tithiu  its  limits  have  been  and  n 
are  worked  by  corporations  organized  in  other  States, 
under  such  circumstances  the  legislature  has  shown  no  d 
])Ositiou  to  prohibit  it,  the  legal  presumption  is  that  I 
State  recognizes  their  existence  under  the  laws  of  the  Sti 
where  they  are  created,  and  concedes  to  them  the  privik 
of  conducting  the  business  for  which  they  were  creai 
within  its  limits.  Indeed,  in  the  absence  of  any  positi 
law,  the  presumption  in  such  cases  always  is  that  the  la 

of  a  foi-eign  nation  are  tacitly  adopted. 
[*219]       ***In  the  silence  of  any  positive  rule,"  says  1 

Justice  Story,  **  affirming,  or  denying,  orrestraini 
the  operation  of  foreign  laws,  courts  of  justice  presume  i 
tacit  adoption  of  them  by  their  own  government,  unless  tb 
are  repugnant  to  its  policy,  or  prejudicial  to  its  interests, 
is  not  the  comity  of  the  courts,  but  the  comity  of  the  natic 
which  is  administered  and  ascertained  in  the  same  way,  a 
guided  by  the  same  reasoning,  by  which  all  other  priucipl 
of  municipal  law  are  ascertained  and  guided."  And  tl 
language  was  quoted  with  approbation  by  the  supreme  coi 
of  the  United  States  in  the  case  of  if'Ae  Satilc  of  Augusta 
Earl,  supra. 

By  applying  these  general  principles  to  the  case  at  bf 
we  arrive  at  the  conclusion  that  the  courts  of  this  Sta 
must  recognize  the  existence  of  foreign  corporations  at  t 
place  of  their  creajbion;  that  so  far  as  it  is  possible  to  ascc 
tain,  it  is  not  considered  to  bo  in  contravention  of  the  poll 
or  interest  of  this  State  to  prevent  foreign  corporations  frc 
carrying  on  the  business  of  mining  within  its  territori 
limits;  that  the  courts  of  this  State  ought  tp  enforce  i 
valid  contracts  made  by  such  corporations  within  theStal 
and  enforce  and  i>rotect  all  individual  rights  acquired  frc 
them  to  the  utmost  extent  of  their  jurisdiction. 

But  it  is  claimed  bv  counsel  for  defendant,  '*that  t 
officers  of  a  foreign  corporation  cannot  be  recognized 
officers  beyond  the  limits  of  the  sovereignty  which  creat 
the  corporation;  that  their  official  character  ceases  then 
ment  they  pass  such  limits,  and  therefore  there  is  no  off 
into  which  the  relator  cau  be  admitted." 
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In  McQueen  v.  The  Middletown  Man.  Co.  (10  Jobu.  7) ; 
jStoW  v.  Bank  of  Penn.  (5  Watts  &  S.  379),  it  was  held 
th&tthe  officers  of  a  corporatiou  could  uot  bo  recognized  in 
their  official  character  out  of  the  jurisdiction  of  Ihu  State 
creating  the  cori>oi*ation ;  but  in  those  very  cases  tlio  dis- 
tuuitioQ  is  made  between  an  officer  of  a  foreign  corporation 
and  its  agent.  It  is  admitted  by  all  the  authorities  that  such 
corporations  maybe  represented  by,  and  may  transact  busi- 
ness in  other  States  through  their  agents,  and  that  such 
agents  will  be  recognized  as  the  representatives  of  the  cor- 
poration. 

Though  technically  a  foreign  corj^oration,  and  its  officers 
cannot  exist  as  such  beyond  the  limits  of  the  power 
creating  them,  yet  it  *i8  conceded  that  the  authority  p220] 
and  power  of  their  agents  will  be  respected  as  the 
agents  of  a  natural  person  residing  in  another  State  would 
be,  tlie  cor{K>ration  being  an  artificial  person,  with  the  same 
right  to  be  represented  by  its  agents  as  a  natural  person. 
Hence,  tliere  may  be  no  office  in  its  technical  sense,  to  the 
enjoyment  of  which  the  relator  has  a  right,  yet  hero  is  the 
right  to  represent  the  corporation,  to  act  for  it  as  its  agent, 
and  the  position  as  agent,  which  he  claims;  tJie  enjoyment 
<>f  which  he  alleges  the  defendant  is  depriving  him  of.  Now 
it  will  bo  observed  that  tlie  remedy  by  mandamus  under 
tliO  statute  of  this  State  is  not  confined  to  cases  where  a 
person  is  deprived  of  the  enjoyment  of  an  office,  but  it  may 
beij^sned  '*to  compel  the  admission  of  a  i)arty  to  the  use 
'^^d  enjoyment  of  a  right,  or  office,  to  which  ho  is  entitled, 
^"dfrom  which  he  is  unlawfully  precluded  by  such  inferior 
^*l>unal,  corporation,  board  or  person." 

Tho  remedy  by  this  writ,  under  the  statute  of  this  State, 
^emsmuch  more  extensive  than  it  was  at  common  law,  and 
"^'^case  seems  clearly  to  be  embraced  within  its  provisions. 
"the relator  be  the  agent  of  the  corporation,  and  the  defond- 
*^t  is  depriving  him  of  tbe  enjoyment  of  the  right  to  act 
*^f  his  principal,  that  would  seem  to  be  precluding  him 
^rom  the  enjoyment  of  a  right  to  which  he  is  entitled.  The 
^^^rt  has  complete  jurisdiction  of  the  parties,  and  the  power 
^^  determine  which  of  them  has  the  right  to  the  position 
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claimed  by  the  relator.  Why  then  may  it  not  afiford  tlie : 
lator  the  relief  to  ^vbicIl  be  shows  himself  entitled.  Ada 
ted  that  the  court  has  no  jurisdiction  of  the  corporati( 
hut  it  has  of  the  relator,  who  claims  the  enjoyment  of  c 
tain  rights  acquired  from  the  corporatiou.  No  judgm< 
c;in  be  rendered  here  which  will  bind  the  corporation;  £ 
])roceeding  is  simply  between  individuals  over  whom  1 
courts  of  this  State  have  jurisdiction,  but  who  claim  th 
rights  from  a  foreign  corporation.  The  source  from  whei 
they  derive  their  rights  is  a  matter  of  no  consequence^  if  i 
court  has  jurisdiction  of  the  individuals. 

But  has  the  relator  auy  other  "plaiu,  speedy"  and  a 
quate  remedy  **in  the  ordinary  course  of  law?"  If  he  ] 
it  is  admitted  he  is  not  entitled  to  the  remedy  by  maudam 
We  know  of  no  other  speedy  and  adequate  mei 
[*221]  by  which  he  may  bo  placed  *in  the  enjoymeut 
the  right  which  he  claims.  The  recovery  of  i 
books  and  papers  which  jyass  with  the  agency  would  notiJ< 
essarily  place  the  relator  in  the  enjoyment  of  the  right  wLi 
ho  claims. 

It  is  necessary  that  the  employees  of  the  corporati 
should  know  who  is  the  legitimate  representative  of  tl 
body.  The  recovery  of  the  books  and  i)apers  would  not  < 
tablish  that  fact. 

The  relator,  if  he  bo  the  duly  authorized  agent,  has  t 
right  to  discharge  the  duties  and  receive  the  emolumei 
connected  with  that  position,  but  the  recovery  of  the  hoc 
and  papers  would  not  afford  him  the  relief  to  which  be 
entitled.  It  is  claimed  that  an  information  in  the  nature 
qt(()  warranto  is  the  relator's  proper  remedy — that  the  ti 
to  an  office  cannot  be  tried  by  mandamus.  But  it  is  a 
urged  by  the  counsel  who  makes  this  i^oint,  that  the  Ov 
man  Silver  Mining  Company,  being  a  foreign  corporati< 
can  have  no  officer  within  the  State  of  Nevada;  that  neitl 
the  relator  nor  defendant  can  be  recognized  within  t 
State  as  an  officer  of  a  foreign  corporation,  but  only  as 
agent.  However  this  may  be,  we  are  satisfied  the  autbc 
ties  will  support  the  proposition  that  mandamus  is  tbef 
per  remedy  to  compel  the  admission  of  a  person  to  an  of 
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or  position  to  which  he  is  entitled,  when  it  is  not  filled  by 
another  claiming  under  color  of  right.  In  such  case,  if  the 
position  be  not  filled  or  claimed  by  another,  there  would  be 
DO  title  to  try,  hence,  quo  tvatrctuto  would  bo  unnecessary. 

In  the  case  of  Strong,  pdUiotter,  (20  Pick.)  the  court  said: 
"MoDJamus  is  the  proper  process  for  restoring  a  person  to 
an  office  from  which  he  has  been  unjustly  removed.  *  *  * 
So  also  it  lies  to  admit  any  one  to  an  oflBcc,  a  service  or  a 
franchise,  from  which  he  is  unlawfully  excluded." 

In  Dew  V.  The  Judyes  of  Sweet  Springs  (3  Heming  &  Mum- 
forJ,  1),  the  supreme  court  of  Virginia  held,  upon  thorough 
arganient,  that  mandamus  was  the  proper  remedy  when  the 
title  of  the  applicant  is  clear.  Justice  Hoane  concludes  his 
consideration  of  that  question  in  the  following  language: 

"I  take  it,  therefore,  that  even  in  England,  and  in  rela- 
tion to  cases  within  the  statute  of  Anne,  the  possession  of 
tlie  office  by  another  is  no  impediment  to  a  mandamus 
where  the  title  of  the  incumbent  is  clearly  void,  and 
vhire  no  utility  can  result  from  a  trial  *on  a  quo  [*222] 
^muifo  infoimation,  and  a  fortiori  in  this  country, 
where  the  proceeding  by  information  is  not  guaranteed  to 
ever}' citizen,  but  must  be  pursued,  if  at  all,  by  pcrnii>>sion 
oHho  attorney-general  under  the  common  law."  So  it  was 
lielJ  ill  Kimball  v.  Lamprey  (19  N.  H.  215);  People  ex  rel, 
Oiilh  v.  Steele  (2  Barb.  397);  Bex  v.  Jktrker  (3  Burr.  12G5.) 
IiUhislastca.se  Lord  IMansfield  said:  *' Where  there  is  a 
J^ght  to  execute  an  office,  perform  a  service,  or  exercise  a 
friinchise  (more  especially  if  it  be  in  a  matter  of  public  con- 
cern, or  attended  with  profit),  and  a  j^erson  is  kept  out  of 
P^session  or  dispossessed  of  such  right,  and  has  no  other 
^iHicific  legal  remedy,  this  court  ought  to  assist  by  a  manda- 
^ns,  iijMm  reasons  of  justice." 

We  do  not  liold  that  the  title  to  an  office  may  be  tried  by 
^audjimus,  because,  Avith  our  view  of  the  pleadings  in  this 
^*S  no  such  question  can  arise;  but  simply  that  mandamus 
^Ihe  proper  remedy  to  compel  the  admission  of  a  person 
tua private  right  or  office,  from  the  enjoyment  of  which  ho 
*8 excluded,  and  where  there  is  no  other  person  claiming  it 
'^er  color  of  right.    In  this  case  there  is  no  such  claim. 
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The  defendaut's  answer  raises  no  issues  of  fact  wliatef 
and  upon  it  we  are  clearly  of  opinion  that  the  relator  ^ 
entitled  to  the  peremptory  writ.    The  aflSdavit  alleges  ihi 
meeting  of  the  board  of  trustees  of  the  Overman  compi 
was  held  on  a  legal  call  therefor  on  the  twenty-first  of  Ju 
that  at  that  meeting  the  defendant  was  removed  from 
position  of  superintendent  and  the  relator  elected  in 
place.    This  statement  or  allegation  is  met  in  the  answer 
a  denial  that  the  call  for  a  meeting  was  legal.     It  is  den 
that  the  resolution  removing  defendant  and  appointing 
relator  was  legally  adopted;  that  the  board  of  trustees  wb 
passed  the  resolution  was  a  legal  board;  and  the  reai 
given  for  not  delivering  the  books  ^nd  papers,  and  for 
allowing  the  relator  to  enter  upon  the  discharge  of  his 
ties  as  superintendent  of  the  Overman  mine,  is  because 
relator  was  illegally  appointed.     And  again,  the  defend 
denies  that  the  relator  is  legally  entitled  to  the  possess 
of  the  books  and  papers,  or  to  have  the  control  of  the  wo 
and  mine,  or  to  perform  the  duties  of  said  office.     No  ii 
whatever  are  stated  in  the  answer  showing  why  the  procc 

ings   of   the  board  of  trustees  which  met  on 
[*22i]]  twenty-first  of  *June  were  illegal.    The  simple  st. 

ment  of  the  defendant  is  presented,  that  the  call 
the  meeting  itself,  the  resolution,  and  all  the  proceeding 
the  board  were  illegal.  But  that  is  not  sufficient.  ' 
grounds  upon  which  it  is  claimed  the  proceedings  \» 
illegal  should  have  been  stated  in  the  answer,  so  as  to  emi 
the  court  to  judge  of  their  legality,  and  to  apprise  tho 
lator  of  the  exact  defense  to  be  made.  By  simply  deny 
the  legality  of  tho  facts  alleged  in  tho  affidavit,  tho  fa 
themselves  are  admitted.  To  deny  that  the  resolution  i 
legally  adopted,  is  an  admission  that  it  was  in  fact  adopt 
Hence  it  is  necessary  to  state  tho  facts  uj^on  which  the  i 
gality  is  claimed.  Tho  same  rules  to  a  great  extent  wL 
govern  pleadings  in  ordinary  actions  are  applicable  to 
return  on  mandamus.  Tho  return  must  bo  direct  mid  p 
tive,  and  not  argumentative.  The  facts,  and  not  mere  c 
elusions  of  law,  must  be  stilted.  (Bac.  Ab.,  ''Mandamni 
And  section  418  of  the  practice  act  provides  that  the 
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8wer shall  be  mode  iu  tho  same  manner  as  an  answer  to  a 

compliiiut  in  a  civil  action.     Wo  conclude,  tlioivfore,  lliat 

opoD  this  answer  being  filed  the  relator  was  cntitlod  to  tlio 

peremptory  mandanins,  and  that  no  issue  was  raisod  ui)on 

tlie  right  to  the  enjoyment  of  the  position  daiuKMl  by  tho 

relator.    Having  shown  himself  entitled  to  tho  writ  at  the 

time  he  applied  for  it,  and  at  the  time  tho  defendant  filed 

bisauswer,  he  is  entitled  to  his  costs  incurred  up  to  that 

time,  notwithstanding  the  supplemental  answer  afterwards 

filed  sets  up  a  fact  which,  being  established,  shows  that  the 

relator  has  lost  his  right  to  the  writ  since  ho  commenced 

this  proceeding,  it  being  shown  that  tho  defendant  since 

tliattimo  has  been  legally  elected  to  the  position  of  supor- 

ioieDJeut  of  the  mine. 

By  the  supplemental  answer,  which  was  filed  by  consent 
of  parties,  it  is  alleged  that  since  the  original  answer  and 
hearing,  the  trustees  of  the  Overman  mining  company,  at 

*  meeting  held  on  the  eleventh  day  of  July,  elected  tho  de- 
fendant to  the  position  which  is  claimed  by  the  rcijntor. 
^his  fact  is  admitted  by  counsel  for  the  relator;  but  it  is 
claimed  that  the  trustees  who  elected  him  were  not  the  le^al 
"^nl,  and  had  no  power  to  elect  tho  defendant.  The  facts 
^1H)U  which  this  claim  is  based  are  these:  It  appears 

^liut  tho  law  under  which  tho  corporation  in  qucs-  [*2'24] 
^^011  was  organized  provides  that  the  trustees  sliall 
^^  "uunually  elected  by  the  stockholders  of  the  company, 
^tfiuchtime  and  place,  and  upon  such  notice  and  in  such 
^otleus  shall  be  directed  by  tho  by-laws  of  tho  company.'' 
%tho  by-laws  of  the  company,  tlie  second  Thursday  of 
y^lyof  each  year  was  fixed  as  tho  time  for  tho  annual  nioet- 
^*^6  of  the  stockholders.  It  is  also  provided  that  the  by- 
'*^^»  may  be  amended  at  any  meeting  of  tho  trustees.     At 

*  ^e<itiug  of  the  board,  held  on  the  nineteenth  day  of  June, 

^- 1*.  1807,  tho  trustees  amended  article  14  of  the  bv-laws, 

*^  to  the  time  of  holding  tho  annual  meeting,  by  fixing  it 

^^  the  second  Thursday  of  October.     This  amendment  was 

l^eonly  a  few  days  before  tho  time  fixed  by  the  laws  for 

*^o  regular  annual  meeting  of  the  company.     It  is  admitted 

y  ('uuusel  for  relator  that  if  tho   trustees  exceeded  their 
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power  ill  postponing  the  annual  meeting  of  the  stockh 

QYH  from  July  to  October,  the  defendant  is  entitled  to 

position  wliicli  is  claimed  by  the  relator,  because  regal 

appointed  by  the  new  board  of  trustees  which  was  ele 

at  the  meeting  of  the  stockholders  on  the  second  Thur 

of  July.     It  is,  however,  claimed  that  the  old  board 

a  right  to  amend  the  by-laws  so  as  to  postpone  the  an 

meeting  to  October,  and  that  having  done  so,  the  inec 

and  election  which  took  place  on  the  eleventh  of  July 

unauthorized  and   illegal.     The  only  question,    there 

presented  for  consideration  upon  the  supplemental  an 

is  whether  the  amendment  of  article  14  by  the  old  boa 

trustees  was  legal.     In  our  opinion  it  was  not.     The 

requires  an  annual  election  of  trustees.     Annual,  fron: 

Latin  CDuniSy  usually  means  yearly,  or  every  twelve  mo 

Wherever  used  in  contracts  it  is  construed  to  mean  ( 

twelve  calendar  months.    Annual  interest  is  interest  pa^ 

every  twelve  months.    Annual  rent  is  construed  in  the 

way.    But  the  expression  **  annually  elected,"  as  used  i 

corporation  law  of  California,  would  not  perhaps  ado 

this  verv  strict  cmistruction. 

In  requiring  an  ** annual"  election  of  trustees,  the 
dent  purpose  of  the  legislature  was  to  limit  the  tei 
office  to  twelve  months,  or  as  near  to  that  period  as  p 
cable;  that  a  uniform  rule  should  be  adoptc 
[*225]  that  each  successive  board  of  trustees  *should 
office  for  one  year.  It  w^ould  perhaps  be  imj 
ble  to  fix  a  period  which  would  always  recur  within  t 
months  exactly,  and  upon  which  an  election  might  be 
because  the  calendar  day  may  bo  the  Christian  Sab 
and  a  given  day  in  the  week  in  any  mouth  would  not  a 
agree  precisely  with  the  solar  year. 

But  if  a  uniform  rule  bo  adopted  which,  when  folh 
would  give  each  successive  set  of  officers  twelve  mc 
term  of  office,  as  near  as  practicable,  that  would  donl 
meet  the  requirements  of  the  statute.  As  for  example 
movable  holiday  be  fixed  on,  as  the  day  of  election,  tl 
it  might  not  always  recur  within  three  hundred  and 
five  days,  yet  that  would  bo  considered  an  annual  oh 
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anJ  regular.  {People  v.  Rankin,  9  John.  M7.)  However, 
to  extend  the  term  of  oflSco  to  fifteen  mouths  would  not  cer- 
tainly meet  the  spirit  of  the  statute,  and  would  seem  to  be 
irregular.  Again,  notwithstanding  the  trustees  are  author- 
ized to  amend  the  bj-laws,  yet  it  must  be  conceded  that 
tbeyLavo  not  the  right  to  so  amend  them  as  to  deprive  the 
stockholders  of  those  fundamental  powers  by  which  they 
control  the  officers  of  the  corporation. 

That  the  tnisteos  should  have  the  j^ower  to  amend  the 
i»y-law§,  is  almost  a  matter  of  necessity;  but  as  the  trustees 
are  simply  the  representative  of  the  corporators,  they  have 
110 right  to  do  anything  in  their  official  capacity  which  is 
prejudicial  to  the  interest  of  their  constituents,  or  to  inter- 
fere with  the  powers  which  the  stockholders  have  reserved 
to  themselves.  An  act  done  against  the  expressed  wish  of 
tlie  stockholders  would  certainly  be  presumed  to  be  against 
tbe  interest  of  the  corporation. 

In  the  by-laws  of  the  Overman  company,  adopted  by  the 
stockholders,  a  day  is  fixed  when  they  could  meet  for  the 
purpose  of  electing  officers  of  the  corporation. 

The  power  of  electing  such  officers  is  vested  in  the  stock- 
^^oklers  by  the  law  creating  the  corporation.     It  is  a  power 
^hieh  the  stockholders  themselves  could  not  transfer  to  the 
^J'Mees;  which  can  be  exercised  only  by  them.     But  to 
^^ond  the  by-laws  so  as  to  deprive  the  stockholders  of  that 
^^^iitrol  or  supeiTision  over  the  affiiirs  of  the  cor[)oration 
^l^ich    the    right   to    elect   their    officers    annually   gives 
^'^i^m,  or  to  interfere  with  that  right  in  any  way, 
^ould  certainly  seem  to  be  incompatible  with  the  ['^'220] 
^^'jilions  existing  between  the  trustees  and  stock- 
^/^Ulers.     It  is  like  an  agent  taking  advantage  of  his  posi- 
^^u  to  deprive  liis  principal  of  the  power  of  removing  him. 
*^^  the  power  of  selecting  the  officers  of  the  corporation  is 
^*iJited  exclusively  in  the  stockholders,  and  they  could  not. 
^^eu  if  they  chose,  transfer  that  power  to  the  trustees,  how 
^^u  it  bo  said  the  trustees  acted  within  the  legitimate  sc'ope 
^f  their  authority  when  they  assumed  the  power  of  contin- 
uing themselves  in  office  three  months  beyond  the  term 
fixed  by  the  stockholders?    Is  not  that  substantially  arro- 
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gating  a  power  which  the  stockliohlers  alone  possessetl? 
It  was  doing,  in  an  indirect  way,  that  which  the  law  vi  x- 
tually  denied  them  the  power  of  doing  directly. 

The  stockholders  placed  them*  in  office  to  continue  to  tlMQ 
second  Thursday  in  July:  they,  by  virtue  of  their  positio  'S^t 
attempt  to  extend  their  term  beyond  the  period  thus  fixe^^* 
The  unqualified  power  of  selecting  their  officers,  jmd  tI-»G 
power  of  fixing  the  time  when  they  may  hold  meetings  f^^r 
that  purpose,  is  absolutely  necessary  to  a  proper  control  ^^^ 
the  corporate  affiiirs:  and  as  the  stockholders  alone  ha^^'^Q 
the  power  of  electing  the  officers,  the  time,  place  and  manu  ^^r 
of  doing  it  should  bo  absolutely  under  their  control.     B  ^mJit 
if  their  own  officers  may  postpone  the  time  fixed  for  sucr^h 
election,  they  may  maintain  themselves  in  office  beyond  tl-i® 
time  for  which  they  are  elected,  and  that  too  in  defiance    ^>^ 
tho  wishes  of  the  corporation,  and  to  its  prejudice.     M3y 
fixing  a  period  when  an  election  should  take  place,  t  li^ 
stockholders  prescribed  tho  time  during  which  they  wisk.^^ 
their  trustees  to  hold  office  and  discharge  the  duties  of  th  ^3*  i* 
position;  hence  an  attempt  on  the  part  of  such  officers       ^^ 
continue  themselves  in  such  office  beyond  tho  prescriL:>^^^ 
period,  would  seem  to  be  an  act  in  direct  opposition  to  ^tl^Q 
wull  of  tho  stockholders:  virtually,  a  denial  of  their  righfc     *<^ 
remove  the  trustees  and  elect  new  officers  on  the  day  fixL^^l- 

We  announce,  as  a  general  principle,  that  no  elecfc-i'^'^ 
officer  should  bo  allowed  to  do  any  act  which  will  prev^  '^^ 
the  election  of  his  successor  at  the  time  and  in  the  marm  J^  ^^ 
fixed  by  law,  or  by  the  persons  having  tho  powei*  ^^ 
[*227]  right  of  <  lection;  or  to  do  any  act  *which  will  c?<^>D" 
tinue  him  in  office  beyond  the  time  for  which  he  ^'^'as 
elected. 

Here   the  trustees  have,   by  amending  tho  l)y-law»      ^^" 
tempted  to  extend  the  term  of  their  office  three  months    ^-^ 
yond  the  time  for  which  they  were  elected,  and  indeed  to  ^^e- 
prive  tho  stockholders  of  the  power  to  elect  their  successors 
at  tho  time  and  place  fixed  for  that  purpose:  and  this  ^vit"- 
out  any  apparent  necessity  or  cause  for  so  doing. 

Such  an  act  will  always  be  viewed  with  jealousy  by  ^"^ 
courts;  and  in  this  case,  wo  hold  it  utterly  unauthorized  i^od      J 
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Toid.  As  it  was  so  treated  by  the  stockholders,  and  as  a 
regular  meeting  was  held  on  the  eleventh  day  of  July,  as 
provided  by  the  by-laws,  a  new  board  of  trustees  regularly 
elected,  and  the  defendant  appointed  to  the  position  claimed 
by  the  relator,  the  peremptory  writ  must  be  denied. 

Tlie  relator  to  have  his  costs  incurred  up  to  the  time  the 
snpplementary  answer  was  filed. 

Johnson,  J.,  concurring: 

T  •  •  * 

Iconcarwith  my  associates  in  the  judgment  they  have 
proDomiced  in  the  foregoing  opinion,  but  dissent  from  their 
views  as  to  some  of  the  grounds  on  which  they  rest  the 
jadgment.  These  points  of  diflference,  according  to  my 
understanding,  though  not  material  in  the  determination  of 
tills  particular  case,  yet  do  become  important  when  they 
seneasan  established  rule,  go^ming  similar  proceedings 
in  the  future  action  of  our  courts.  Therefore,  I  shall  liere- 
^ter  present,  in  a  separate  opinion,  my  views  on  the  ma- 
terial points  wherein  I  disagree  with  the  other  nijex^bers 
ofthe  court.  M^ 


r'?' 
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ALEXANDER   BEATTY,  Respondent,  v.   ADa 

SYLVESTER,  Appellant. 

[3NKVADA,  228.] 

'^lckjb  op  Goods  to  Sectue  Running  Account— Tknder  not  nkckssahy 
*^M  Suit. — Where  goods  aro  pawned  as  Bocurity  for  a  riumiiig  ac- 
^'iiit,  it  is  not  •essential  that  the  pawiicr  nhould  tender  the  amount  of 
**^nntl>efore  filing  ft  bill  to  redeem.  If  ho  proffers  to  account  with 
*"^  pawnee,  and  pa.v  whatever  is  found  duo  on  such  accounting,  it  is 
BQffieieut. 

^^'^inuaxce— When  should  be  Gbantkd. — Where  a  party  makes  out  a 
Kood prima /acie  case  for  a  continuance  on  account  of  the  absence  of  a 
^*teriQl  witness,  the  court  is  not  justified  in  refusing  tho  continuance 
"^uae  it  may  imagine  tho  possible  existence  of  facts  which,  if  shown, 
^Ottld  have  been  sufficient  in  avoidance  of  the  case  made  by  the  party 

^^MonoN  FOB  New  Trial.— When  the  court  below  errs  in  refusing 
^ continnance,  and  an  exception  is  taken  and  made  a  part  of  tho  record 
^  regular  bill  of  exceptions,  signed  by  tho  judge,  there  is  no  imperative 
*^*ce««ity  for  a  motion  for  a  new  trial,  to  bring  the  point  before  this 
eomt. 
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Pawnke  op   Goods— Fraudulent   CoNDrcr. — When  county  warnints  na 
pledged  to  n  merchant  iis  security  for  a  running  account,  and  tbero 
an  agreement  that  the  merchant  may  nt  any  time  sell  the  warraots  - 
fifty  cents  on  a  dollar,  or  take  them  himself  at  that  price:  i/e/cf,  that 
there  was  any  fraudulent  or  unfair  conduct  on  the  pnrt  of  the  pavmes 
ho  will  not  be  allowed  to  hold  the  warrants  at  fifty  cents  on  the  dollar- 

Appeal  from  iho  District  Court  of  tbe  Seventh  JudicL 
District,  Hon.  Benjamin  Curler,  presiding. 

Huhbard  &  1  Veils ,  for  Appellant: 

The  points  made  by  counsel  are  referred  to  in  the  opinicB 

Tlvomas  E,  llaydon,  for  Respondent: 

Tbe  party  complaining  of  the  error  in  refusing  a  contirt 
ance  must  move  for  a  new  trial  in  the  court  below,  and  pr 
cVico  the  affidavit  of  tbe  absent  witness  sbowing  wbat  I; 
would  bave  proved  if  present,  or  account  for  his  not  pn 
ducing  such  affidavit.  (Pilot  Itock  Creek  Canal  Co.  v.  CJioj. 
man,  11  Cal.  1G2;  People  v.  De  Lucvy,  28  Id.  590;  People  v 
Jocelf/n,  29  Id.  5G3;  Griffin  v.  Polhemm,  20  Id.  181;  C»w6 
v.  Snow,  10  Maine,  121;  Gra.  &  Wat.  on  New  Trials,  Vol 
III,  1,001;  Brirjld  v.  IHlsons  Adnu,  7  B.  Monroe,  122.) 

Tbe  gi-anting  of  continuances  is  not  to  bo  interfered  wit 
by.  an  appellate  court,  except  in  extreme  cases.     {Hill  ^ 
Bishop,  2  Ala.  320;  Hill  v.  Gayle,  1  Ala.  775.) 

[*229]       *By  tbe  Court,  Beatty,  C.  J. : 

The  plaintiff  filed  bis  complaint,  stating  in  substance  tli  ^ 
he  had  pledged  certain  county  warrants  as  security  for  t « 
account  he  was  contnu;ting  with  defendant  at  tbe  time  ^ 
the  pledge;  that  he  had  since  offered  to  pay  his  acconi»- 
and  demanded  tbe  redelivery  of  the  articles  pledged,  b  ^ 
defendant  had  refused  to  account  or  redeliver,  etc. 

The  prayer  is  for  an  accounting  with  the  defendant,  ac^ 

asking  tbat  upon  such  accounting,  and  upon  the  paym^  ' 

of  the  money  due  on  the  account,  defendant  sLom  - 

[*230]  bo  compelled  to  surrender  tbe  ^pledged  wamiii  ^  • 

or  if  tbe  warrants  were  collected  or  converted,  tla^ 

tor  a  judgment  for  tbe  value  tbcreof.     Defendant  first  d^ 
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mnrredto  the  complaint;  and  on  that  being  overruled,  he 
answered: 

The  auswer  admits  that  the  warrants  were  pledged  as 
allied  ill  the  complaint.  But  by  way  of  defense,  it  is 
alleged  that  "when  the  warrants  were  pledged  there  was  a 
special  agreement  that  the  defendant  might  at  any  time  sell 
them  at  their  market  value,  and  apply  the  proceeds  on  the 
debt  for  which  they  were  pledged;  or  if  he  chose,  ho  miglit 
at  any  time  appropriate  them  to  his  own  use,  giving 
plaintiff  credit  for  the  value  thereof  at  the  time  of  aj)propri- 
ation.  Defendant  further  alleges,  that  at  a  timo  subsequent 
to  the  original  pledge  of  the  warrants,  there  was  another 
>nd  further  agreement  between  the  parties,  that  defendant 
miglit  either  sell  the  warrants  for  fifty  cents  on  the  dolhir, 
^^tl  credit  plaintiflF  with  the  amount  realized,  or  ho  niiglit 
Wm.self  take  the  waiTants  at  fifty  cents  on  the  dollar,  and 
credit  pliiintifT  with  the  amount.  Defendant  avers,  that  ho 
"id  elect  to  take  the  warrants  at  fifty  cents  on  the  dollar, 
Jid  credit  plaintiff  with  the  proceeds,  and  that  aftor  such 
^^ditliad  been  gi^en  there  was  an  accounting  between  the 
Potties,  anil  plaintiff  fell  in  debt  to  him  on  such  accounting; 
^hafc  tlio  amount  still  due  on  said  account  over  and  above 
^ho  proceeds  of  the  warrants  is  eighty-nvo  dollars. 

Tlio  canse  went  to  trial  before  a  jury,  who  rendered  a 
verdict  ill  favor  of  plaintiff  for  8342.28.  The  defendant 
^Pl^.ils,  and  makes  several  i)oints  before  this  court. 

Tbo first  is,  that  tho  complaint  does  not  state  facts  siifli- 
^^ent  to  constitute  a  cause  of  action.  Wo  see  no  defect  in 
^0 complaint.  Tlio  pledge  was  to  secure  a  running  ac- 
^^niit.  It  could  not  bo  expected  that  plaintiff  would  know 
"^6  exact  amount  of  his  account.  It  was  not  necessary  for 
*^*^  to  tender  anything.  It  was  sufficient  for  him  to  di*- 
^^^dtlio  items  of  his  account,  and  show  himself  willing  to 
1^^}' vlmtover  was  found  dne.  Tho  offer  of  redemption  in 
^'•^  complaint  is  also  sufficient.  {Sfoj^p  v.  Phelits,  7  Dana, 
*^'*^)    There  is  no  defect  in  tho  complaint. 

Tlicro  is  also  an  objection  raised  by  defendant  to 
^^ftaiu  evidence  *which  Avas  admitted  by  the  court  [^^231] 
Noiros  to  the  payment  of  tho  warrants  which  wore 
^0  subject  of  controvers}'  in  this  case. 


Hi 
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It;  seems  that  the  county  treasurer  paid  one  of  these  ^ 
rants,  subsequent  to  the  bringing  of  this  suit,  to  one  S 
who  presented  it  for  payment.  The  court  allowed 
treasurer  to  prove  that  Sine  said  ho  was  collecting 
moDoy  for  defendant.  This  was  certainly  hearsay  evide 
but  this  was  immaterial.  The  defendant  admits  lia' 
received  the  warrunts,  and  was  answerable  for  their  : 
after  they  were  paid,  whether  paid  to  himself  or  anot 
unless  he  could  prove  a  lawful  conversion.  So  altho 
this  was  mere  hearsav,  it  did  no  harm.  It  was  sufficien 
prove  that  the  treasurer  had  paid  the  warrants  describe 
the  pleadings,  without  any  proof  as  to  who  received 
money. 

There  is,  however,  one  serious  error,  which  must  rev. 
thia  case.  The  defendant  made  an  affidavit  for  a  cont: 
ance.  That  affidavit  states  with  precision  what  ho  exp 
to  prove  by  an  absent  witness.  It  shows  due  diligence 
trying  to  procure  the  attendance  of  tho  witness;  it  sh 
clearly  that  the  witness  was  detained  from  court  by  s 
ness,  rendering  it  impossible  for  him  to  travel  from  J 
ra6nt,  his  place  of  residence,  to  lone,  the  county  seat, 
fact  it  shows  all  that  need  be  shown  to  entitle  a  party! 
continuance  on  account  of  an  absent  witness. 

If  this  showing  did  not  entitle  tho  defendant  to  a  con 
nance,  we  can  hardly  conceive  of  any  showing  that  wo 
bo  sufficient  for  such  purpose.  The  only  reason  urged  ^ 
the  court  may  have  been  right  in  refusing  to  grant  the  c 
tinuanco  is,  that  defendant  fails  to  negative  tho  proposit 
that  he  knew  beforehand  that  witness  would  be  sick;  thn 
ho  did  know  witness  had  a  disease  which  would  confine  1 
to  his  residence  for  a  long  time,  he  should  have  taken 
deposition. 

We  think  an  affidavit  for  continuance  need  not  negat 
every  possible  suggestion  that  might  bo  mado  in  avoidai 
of  the  facts  set  up  in  tho  affidavit.  If  it  was  true  that 
witness  had  some  chronic  disease  which  was  likely  toe 
fine  him  at  homo  for  a  long  time,  and  defendant  knew  t 
fact,  and  he  had  time  after  issue  joined,  he  sho 
[*232]  have  taken  his  deposition.     But  there  is  nothing 
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show  that  witness  had  been  confined  for  any  length  of 
time— nothing  to  show  defendant  knew  anything  abont 
liis  beiug  sick  until  the  subpoena  was  served,  a  few  days 
before  the  case  was  set  for  trial.  The  case  ]iad  been  at 
issne  only  a  very  short  time.  We  think  it  is  clear  the 
court  did  not  exercise  a  sound  discretion  in  refusing  the 
GOfltinuaDce. 

But  it  is  urged,  that  admitting  the  court  did  eiT  in  refus- 
ing the  continuance,  the  defendant  should  not  have  relied 
aloue  on  his  bill  of  exceptions,  showing  the  circumstances 
nnJer  wbich  the  continuance  was  refused,  but  should  havo 
moved  for  a  new  trial,  and  shown  by  the  affidavit  of  absent 
witness  what  ho  would  have  proved  on  the  trial  if  ho  had 
been  present  and  sworn.  No  doubt  there  are  many  cases 
Here  the  party  complaining  of  being  forced  into  trial 
might  greatly  strengthen  his  position  before  this  court  by 
showing,  on  a  notice  for  a  new  trial,  by  the  affidavit  of  the 
fthaent  witness  himself,  what  he  would  have  proved.  But 
if  there  is  a  clear  case  for  continuance  made  out,  and  the 
reeoul  shows  the  party  asking  for  a  continuance  excepted  to 
thernling  of  the  court  refusing  to  sustain  his  motion,  there  is 
iioiniperative  necessity  for  a  motion  for  a  now  trial.  In  this 
^^^,  nothing  could  have  been  gained  by  such  a  motion, 
^ulesa  the  appellant  had  gone  to  Belmont,  a  point  many 
I'l^Jes  distant  from  the  j)laco  of  trial,  to  take  the  affidavit  of 
.  *  sick  witness.     Such  expense,  we  think,  was  unnecessary. 

The  case  must  be  reversed,  and  sent  back  for  new  trial. 

hi  retrying  this  case,  the  following  questions  of  fact 
^ould  be  settled :  First.  What  is  the  amount  of  the  debt 
'loo from  plaintiff  to  defendant?  Second.  Did  the  plaintiff 
*6^  with  defendant,  as  alleged  in  the  answer,  that  defend- 
ant might  take  the  warrants  at  fifty  cents  on  the  dollar  of 
*l*eir  par  value  ? 

^f  such  agreement  was  made,  did  defendant  take  tho 
JJotes,  give  the  plaintiff  credit  for  half  their  par  value,  and 
also  give  the  plaintiff  notice  of  such  appropriation  ? 

"hen  these  questions  are  settled,  whether  before  tho 
^^rt,  jury,  or  referee,  the  remainder  of  the  case  is  plain 
^HongL.    If  there  was  no  contract  between   the  parties 
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allowing  defendant  to  appropriate  the  warrants  to  Lis 
nse,  then  be  must  account  for  the  total  amount  paid  h 

county  treasurer. 
[*233]      *But  if  the  defendant  was  by  express  contra 

lowed  to  take  the  scrip  at  fifty  cents  on  the  dollar, 
be  will  only  have  to  account  for  one-half  the  face  o 
warrants,  and  interest  up  to  the  time  he  gave  the  pis 
credit  for  them. 

The  defendant  should  not  be  allowed  to  bold  the  wai 
at  half  their  face,  unless  upon  clear  and  satisfactor 
dence  not  only  that  there  was  a  contract  allowing  hi 
to  do,  but  that  he  did  elect  to  hold  the  warrants,  an( 
make  that  election  apparent  by  crediting  that  amoui 
his  books  to  plaintiff,  or  else  giving  personal  uoti< 
plaintiff  that  he  had  elected  to  take  the  warrants.  A 
resolution  in  his  own  mind  to  take  the  warrants  woul( 
be  sufficient.  It  must  have  been  such  an  appropri 
that  the  plaintiff  could  have  availed  himself  of  it.  Tl 
a  chancery  case,  and  there  is  no  necessity  for  a  jury  in 
case. 

To  allow  the  defendant  to  appropriate  these  warrat 
his  own  use  at  only  fifty  cents  on  the  dollar,  and  that 
he  must  have  known  that  in  a  very  short  time  they  i 
bo  paid  dollar  for  dollar  by  the  treasurer,  is  so  hare 
unconscionable  a  transaction  that  it  ought  not  to  b< 
tained  by  the  chancellor,  unless  upon  clear  and  satisfa 
evidence  that  the  plaintiff  agreed  to  such  arrangement 
that  the  defendant  did  not  make  any  fraudulent  or  op 
sive  use  of  his  position  and  power  over  the  plaintiff. 

Johnson,  J.,  did  not  participate  in  this  decision. 
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6E0EGE  F.  JONES  et  al.,  Appellants,  v.  H.  F. 

THEALL,  Hespondent. 

[3  Nevada,  233.] 

fincuL  SttBioN  OF  Leoxblatubf — Limited  Lkgislation.—  The  legislature 
ofthis  State,  when  convened  iu  Hpecial  Ression,  can  only  k'gisluto  ou 
tlioee  sabjects  for  which  they  were  BpeciaDy  convened,  and  Kuch  otbern 
M  may  be  called  to  their  attention  during  the  session  by  the  governor. 

Application  for  mandamus. 

The  facts  are  stated  iu  the  opiniou  of  the  court. 

Wmiams  db  Bixler,  for  Relators,  contended  that  where  the 
wrd  "session"  of  the  legislature  is  used  iu  the  constitu- 
tion, ifc  includes  both  general  and  special  session,  unless 
some  qualifying  words  are  used  to  confine  it  to  one  or  the 
other.  (Sec.  35,  art.  IV;  sec.  9,  art.  V.) 

*William  Hoover,  City  Attorney,  Mcsick  &' Seehj,  f*234] 
^  R  IV.  Cole,  for  Twespondent. 

By  the  Court,  Lewis,  J. ; 

This  is  an  application  by  the  relator  for  a  mandamus  to 
^iDpel  the  treasurer  of  Virginia  city  to  pay  certain  warrants 
*^6j(l  by  him,  and  which  he  claims  are  paj-ablo  out  of  the 
'Ademption  fund  of  the  city  treasury. 

The  relator  bases  his  right  to  this  writ  entireh'  upon  an 
^^  ol  the  legislature,  entitled  **An  act  providing  for  the 
P*\viiient  of  certain  indebtedness  due  certain  parties  from 
tUecity  of  Virginia,"  which  was  passed  by  th(^  State  l(?gis- 
■^^'tare  at  its  third  session,  vetoed  by  the  governor,  and  at  a 
**I^cial  session  subsequently  held,   again  passed,  notwith- 
standing the  objections  of  the  executive.     All  the  material 
^^is  recited  in  theafiidavit  are  admitted  in  the  answer,  and 
^*'^*only  question  presented  for  determination  by  this  court 
^^  whether  the  act  above  referred  to  ever  became  a 
^^-  It  appears  *that  after  the  adjournment  of  the  [**23i")] 
^^'nhir  session  of  the  legislature,  and  within  the  con- 
^t^tutioual  time,  the  governor  having  some  objections  to  the 
*^'ll,  filed  it,   together  with  his  objections  thereto,  in  tlio 
^^^  of  the  BGcretiuf  of  Stato,  us  required  by  scctiou  35, 
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art.  IV,  of  the  coustitution,  which  declares  that  "  if  w 
bill  shall  not  be  returned  within  five  days  after  it  shi 
]jave  been  presented  to  him  (the  governor),  exclusive  of  tl 
day  on  which  he  received  it,  the  same  shall  be  a  law: 
like  manner  as  if  he  had  signed  it,  unless  the  legislaiiir 
by  its  final  adjournment,  prevent  such  return;  in  wlu< 
case  it  shall  be  a  law,  unless  the  governor,  within  ten  da] 
next  after  the  adjournment  (Sundays  excepted)  shall  fi 
such  bill,  with  his  objections  thereto,  in  the  office  of  tl 
secretary  of  State,  who  shall  lay  the  same  before  the  legii 
lature  at  its  next  session  in  like  manner  as  if  it  had  be< 
returned  by  the  governor;  and  if  the  same  shall  receive  tl 
vote  of  two-thirds  of  the  members  elected  to  each  brant 

• 

of  the  legislature,  upon  a  vote  taken  by  yeas  and  nays, 
be  entered  upon  the  journals  of  each  house,  it  shall  becoo 
a  law."  To  the  special  session  of  the  legislature  convem 
by  the  proclamation  of  the  governor  a  few  days  after  tl 
adjournment  of  the  general  session,  the  secretary  of  Sta 
returned  this  bill,  which  was  taken  up  and  passed  b} 
two-thirds'  vote,  and  thus  it  is  claimed  become  a  la 
Upon  these  facts,  it  is  urged  on  behalf  of  the  defendant  tl 
the  legislature,  at  its  special  session,  had  no  power  to  i 
on  the  bill,  it  not  having  been  called  to  its  attention  by  t 
governor,  and  therefore  that  it  never  became  a  law. 

Such  is  also  our  opinion,  and  we  think  it  most  cleai 
sustained  both  by  the  letter  and  spirit  of  the  constituti< 
Whilst  the  scope  within  which  the  legislature  may  actdi 
ing  its  general  session  is  almost  unlimited,  it  is  restrict 
at  its  special  sessions  to  the  consideration  of  such  basini 
as  may  bo  specially  called  to  its  attention.  Section  9,  ai 
clo  v.,  of  the  constitution,  prescribes  the  limits  of  its  pov 
at  such  sessions  in  the  following  language:  **The  goven 
may  on  extraordinary  occasions  convene  the  legislature 
proclamation,  and  shall  state  to  both  houses,  when  organic 
the  purpose  for  which  they  have  been  convened,  and  i 
legislature  shall  transact  no  legislative  business  except  tl 
for  which  they  were  specially  convened,  or  such  other  lej 
lativo  business  as  the  governor  may  call  to  the  attentioD 
the  legislature  while  in  session." 
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*There  is  certainly  uo  ambigaity  iu  this  language;  [^23G] 
tad  anless  we  adopt  the  saying  of  Talleyrand — that  • 
lords  are  given  to  conceal  ideas — there  can  bo  no  difficulty 
in  ascertaining  the  object  sought  to  be  accomplished  l)y 
dus  section  of  the  constitution.  The  powers  of  the  Icgis- 
htareat  its  special  sessions  are  expressly  and  clearly  limited 
to  the  transaction  of  the  business  for  which  it  may  bo  con- 
vened, or  siich  other  business  as  the  executive  may  call  to 
iti  attention  whilst  it  is  in  session.  If  the  legislature  can 
break  through  this  limit  for  one  purpose,  it  may  for  iill  pur- 
poses, and  enter  upon  general  legislation.  If  it  may  take 
np  a  vetoed  bill  to  which  its  attention  is  not  directed  by  tho 
goremor,  it  may  frame  and  pass  an  entirely  new  bill  upon 
asabject  not  referred  to  in  any  executive  message.  It  is 
either  strictly  limited  to  such  special  subjects  as  may  bo 
called  to  its  attention,  or  it  is  not  limited  at  all.  There  is 
fio  mean  between  these  extremes  which  can  bo  adopted 
vithoat  a  clear  departure  from  the  letter  of  the  constitution. 
Let  it  be  borne  in  mind  that  it  is  only  upon  extraordinary 
oocasioDS  that  a  special  session  is  authorized  to  be  called : 
uch  being  the  case,  it  is  fair  to  presume  that  it  was  tho  in- 
^tion  to  allow  none  but  urgent  business,  and  such  as  would 
^it  of  no  delay,  to  be  transacted  at  such  a  session ;  that 
<nrdbary  legislative  business  should  not  be  transacted  at  a 
wssion  which  can  properly  be  convened  only  upon  some 
extraordinary  occasion,  or  when  some  great  emergency 
"wies  it  necessary,  is  so  manifestly  proper,  and  tho  trans- 
ition of  such  business  would  seem  to  be  so  manifestly  im- 
pi^per,  that  we  are  confirmed  in  the  opinion  that  it  is  tho 
P'^ipose  of  the  constitution  to  forbid  consideration  of  any 
'^^t  such  business  as  the  governor  may  deem  necessary  to 
t^  transacted  at  such  sessions;  but  a  reconsideration  of  all 
Mis  vetoed  and  filed  by  the  governor  in  tho  office  of  tho 
"^tary  of  State  after  the  adjournment  of  tho  general  ses- 
^^f  is  not  necessarily  business  of  such  urgent  importance 
^  to  make  a  si>ecial  session  necessary,  or  such  as  to  justify 
toe  attention  of  the  legislature  if  so  convened.  Such  bills 
'^ight  possibly  be  of  the  most  trivial  character.  At  least, 
i'  it  were  deemed  important  to  have  them  reconsidered,  it 
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is  the  province  of  the  executive  to  ask  legislative  action  n 
on  them.  It  is  however  saiil  by  counsel,  that  section  35 
article  IV.  makes  it  the  duty  of  the  secretary 
[*237]  State  to  transmit  all  ^vetoed  bills  filed  with  Li 
after  the  adjournment  of  the  regular  session,  to  t 
"legislature  at  its  next  session"  (which,  it  is  urged,  mea 
the  next  session,  whether  general  or  special);  but  it 
claimed,  if  they  could  not  be  considered  at  a  special  sessio 
to  make  it  necessary  to  transmit  them  to  such  session  woe 
bo  requiring  a  vain  and  useless  act  to  be  done  by  the  sc 
retary. 

We  readily  assent  to  the  construction  placed  on  this  sc 
tion  by  counsel  for  relator,  i.  e.,  that  it  is  made  the  duty 
the  secretary  of  State  to  transmit  all  such  bills  to  the  fir. 
session  of  the  legislature,  whether  general  or  special,  aft< 
they  are  filed  in  his  office;  but  wo  cannot  agree  with  com 
sel  that  to  transmit  them  to  a  special  session  would  be 
useless  act,  simply  because  they  could  not,  as  a  matter  < 
course,  be  acted  upon  at  such  session.  On  the  contrary,  the 
transmission  to  such  session  seems  a  matter  of  necessitj 
because  the  governor  may  deem  it  necessary  to  call  attei 
tion  to  them  and  require  their  consideration.  But  if  tl 
constitution  only  required  the  secretary  of  State  to  trau 
mit  them  to  the  legislature  at  its  general  sessions,  itisclei 
no  power  could  compel  him  to  transmit  them  to  a  speci 
session,  though  the  governor  call  attention  to  and  reque 
action  upon  them. 

There  is  therefore  a  necessity  in  requiring  the  transmi 
sion  of  such  bills  to  the  legislature  at  its  special  as  well 
rt»gular  sessions.     In  such  ease,  that  body  would  probab 
have  possession  of  such  bills,  and  could  properly  act  up* 
or  reconsider  them  if  the  executive  should  direct  attention 
them.     It  is  also  claimed  that  the  transmission  by  the  s^ 
retary  of  such  vetoed  bills,  together  with  the  governor's  C 
jections  thereto,  to  the  legislature,  is  a  calling  of  attenti 
to  them  by  the  governor.     We  do  not  believe  the  coustk 
tion  warrants  any  such  conclusion.     The  executive's  obj 
tions  to  a  bill,  or  reasons  given  by  him  for  withholding  - 
approval,  is  not  calling  attention  to  business  upon  wliJ 
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legishtive  action  is  necessary.  What  is  meant  by  the  words 
"sQch  other  legislative  business  as  the  governor  may  call 
to  the  attention  of  the  legislature  while  in  session?''  Clearly 
soeli  basiness  as  the  governor  may  deem  it  necessary  for  the 
legislature  to  transact,  and  upon  which  he  may  solicit  ac- 
tioD— the  business  for  which  the  special  session  is  convened, 
orsQch  other  business  as  may  be  called  to  the  at- 
tention of  that  body  *by  some  message  coming  from  [*238] 
the  governor  during  the  session,  and  upon  which  he 
nay  ask  legislative  action.  Many  subjects  may  incidentally 
be  referred  to  in  the  executive  messages  upon  which  no  ac- 
tion whatever  is  required,  but  it  will  hardly  be  claimed  that 
such  incidental  reference  would  authorize  legislation  upon 
illsnch  subjects  at  a  special  session.  The  evident  object, 
it  seems  to  us,  is  to  restrict  legislation  at  such  sessions  to 
those  subjects  which  the  governor  may  deem  it  necessary  to 
legislate  upon.  If  such  be  not  the  object,  why  was  any  re- 
striction whatever  placed  upon  the  legislature  at  its  special 
wssions,  or  any  control  over  its  power  given  to  the  exccn- 
tite?  If  we  are  correct  in  the  construction  which  wo  place 
^pon  section  9,  above  referred  to,  it  cannot  bo  said  that 
the  governor's  objections  to  a  bill  filed  with  the  secretary' 
of  State  before  the  convention  of  the  special  session  is  such 
a  calling  of  attention  to  the  bill  as  to  justify  its  considera- 
tion at  such  session.  We  are  satisfied  that  tho  legislature, 
at  a  special  session,  can  only  legislate  upon  such  subjects 
^  are  specially  called  to  its  attention  by  the  governor,  with 
*view  to  secure  legislative  action  thereon, 
^damus  refused. 

JoHKsoN,  J.,  did  not  participate  in  this  decision. 
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STATE  OF  NEVADA,  Respoxdent,  v,  JAMES  BRAl 
NAN  AND  THOMAS  KELLY,  Appellants. 

[3  Nevada,  238.] 

Indictment  must  state  the  facts. — An  indictment  which  merely  stateB  tt 
defendants  did  **  attempt  to  take,  steal,  and  carry  away"  certain  ch 
tels,  etc.,  withont  setting  out  the  acts  done,  or  mode  and  manner  of  t 
attempt,  is  not  siiflicient  under  our  statute  to  support  the  charge  of 
tempting  to  commit  grand  larceny." 


ift 


Appeal  from  the  District  Court  of  the  Third  Judicial  D; 
trict,  Washoe  County,  Hon.  C.  N.  Harris,  presiding. 
The  facts  appear  in  the  opiuion. 

T.  D.  Edwards,  and  Tfios.  Wells,  for  Appellants. 

R.  M.  Clarice,  Attorney  General,  for  Bespondent. 

By  the  Court,  Lewis,  J. : 

The  defendants  were  indicted,  tried,  and  found  gnili 
upon  a  charge  of  an  attempt  to  commit  the  crime  < 
[*239J  grand  larceny,  an  *offense  recognized  by  the  statol 
of  this  State.  The  case  comes  before  this  court  o 
a  bill  of  exceptions,  in  which  many  errors  are  complaiDC 
of.  But  the  principal  point  relied  on  is  insufficiency  of  tl 
indictment,  which  it  is  claimed  is  so  defective  that  no  jad] 
ment  could  properly  be  rendered  upon  it.  An  indictmei 
should  set  out  all  the  prominent  facts  and  circumstance 
constituting  the  crime  charged  against .  the  defendant, 
is  not  sufficient  simply  to  charge  him  in  general  terms  wii 
having  committed  a  certain  crime.  It  is  necessary  to  sta. 
those  facts  which  show  the  manner  in  which  the  criii 
charged  was  committed.  *  The  simple  charge  that  the  defen 
ant  committed  a  certain  crime,  at  a  certain  time,  and  plac; 
is  not  sufficient.  The  means  by  which  it  was  accomplish^ 
or  the  acts  showing  the  attempt,  (when  the  crime  consists 
an  attempt)  must  be  set  out.  Li  this  case,  it  is  simp 
charged  against  the  defendants  that  they  did,  on  the  eigb 
eenth  day  of  October,  A.  D.  18GG,  in  the  county  of  Washc 
and  State  of  Nevada,  **  feloniously  attempt  to  steal,  tafe 
and  carry  away,  from  what  is  known  as  the  Nap.'i  Qua:: 
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31,  amalgam  of  the  valae  of  $1,000,  the  property  of  Lloyd 
BawIiDgs." 

The  manner  in  which  the  attempt  was  made  is  not  shown, 
nor  are  the  facts  showing  that  they  did  make  such  attempt; 
anywhere  stated  in  the  indictment.  This  is  very  much  like 
charging  the  commission  of  murder  at  a  time  and  place  in 
general  terms,  without  in  any  way  stating  the  manner  in 
which  it  was  committed.  Suppose  the  witnesses  for  the 
prosecution  in  this  case  had  simply  sworn  that  the  defend- 
ant attempted  to  commit  grand  larceny  by  stealing  amalgum 
from  the  Napa  Mill;  surely  that  would  amount  to  nothing. 
To  authorize  a  conviction,  it  would  be  necessary  to  state  the 
facta  upon  which  they  founded  the  conclusion  that  sucli  an 
attempt  had  been  made,  so  that  the  jury  might  judge  for 
themselves  whether  the  defendants  had  attempted  the  eora- 
mision  of  the  crime  charged  against  them.  The  jury  might, 
from  the  same  facts,  draw  a  very  different  conclusion  from 
that  drawn  by  the  witnesses.  Hence,  the  necessity  for  show- 
ingthe  facts  upon  which  such  conclusion  is  based.  So  in  tlio 
indictment,  it  is  necessary  to  state  the  particular  manner  in 
which  the  crime  is  committed,  and  it  is  not  sufBcicnt  simply 
to  state  general  conclusions  from  the  facts. 

*A8  tlie  attorney-general  admits  the  insufficiency  [*240J 
of  this  indictment,  we  do  not  deem  it  necessary  to 
give  it  any  further  consideration. 

The  statement  does  not  contain  all  the  evidence  adduced 
*t  the  trial.  We  are  therefore  unable  to  say  whether  the 
^^  should  be  resubmitted  to  another  grand  jury  or  not. 

Judgment  reversed. 
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THE  STATE  OF  NEVADA  ex  bel.  H.  O.  BEATTT,  E 
SPONDENT,  V.  E.  EHODES,  Appellant. 

[3  Nevada,  240.] 

AoT  Pbotidino  fob  Payment  or  Salaries  in  Leoaii  Tendkb  Notes:  He 
Constitutional. — In  the  payment  of  a  debt,  legal  tender  notes  are 
contemplation  of  law  equal  to  coin;  an  act  of  the  legislature,  therefoi 
making  the  salary  of  a  State  officer  payable  in  legal  tender  notes  oftei 
had  previously  made  it  payable  in  coin,  is  not  rendered  unoonstitatioi 
by  that  section  of  the  constitution  which  declares  that  the  salaries 
certain  officers  shall  not  be  increased  or  diminished  during  the  teim 
office. 

Idem. — This  constitutional  provision  only  prohibits  the  legislature  from 
creasing  or  decreasing  the  number  of  dollars  in  lawful  money  at  wh: 
the  salary  of  an  officer  is  fixed,  at  the  time  of  his  election. 

Appeal  from  the  District  Court  of  the  Second  Jndic 
District,  Hon.  C.  N.  Harris,  Judge  of  the  Third  Judic 
District,  presiding. 

This  was  an  application  for  a  writ  of  mandamus  to  co 
pel  the  State  treasurer  to  pay  the  salary  of  the  chief  just 
of  the  supreme  court  in  gold  coin  of  the  United  States. 

i?.  M.  Clarke^  Attorney-Genei-aly  for  Appellant: 

The  constitution  fixing  the  salary  of  the  judges  did  u 
provide  for  gold  coin.  It  was  the  intention  to  pay  in  leg 
tender  notes.  (See  Const,  art.  XVII,  sec.  6 ;  Debate 
156-7,  282-8,  304,  GOO-16;  art.  XVII,  sec.  26,  Debate 
751;  art.  XVII,  sec.  5;  art.  VI,  sec.  15,  Debates  729;  ar 
VI,  sec.  15;  Cox  v.  Smith,  1  Nev.  170;  Milliken  v.  Shat^ 
Nev.  582-3,  596.) 

The  act  of  1865  (Stat.  1864-5,  p.  98),  is  no  part  of  tl 
contract  between  the  State  and  the  petitioner,  and  ma; 
therefore,  be  modified  or  repealed  at  any  time.  (4  LitO' 
46;  13  B.  Monroe,  385;  18  Maine,  112;  3  Denio,  276,  27* 
15  Cal.  429,  454.)  The  legislature  has  repealed  it.  (Laii 
1866,  135,  190;  Id.  74.)  The  change  from  one  lawf 
money  to  another,  and  especially  as  to  salaries,  cannot  I 
held  to  impair  the  obligation  of  a  contract.  (7  Ind.  15 
\  Y.  454,  455,  456;  26  Miss.  15  U.  S.  Dig.  108.) 
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George  A.  Nourae,  for  Belator: 

The  salary  is  fixed  by  tho  constitution  (art.  XVII,  sec. 
5).  It  coald  be  set  apart  oitlier  in  coin  or  currency  (art. 
!  VI,  sec.  15).  It  was  set  apart  in  coin  (Stat.  1804-5,  97-8). 
Its  value  could  not  be  increased  or  diminished  (art.  VI, 
sec.  15;  art.  XV,  sec.  9).  Tho  acts  of  1866,  p.  135,  190, 
ifconstraed  to  mean  that  the  salary  of  the  judges  should 
be  paid  in  greenbacks,  were  unconstitutional  and  void. 
{Art.  VI,  sec.  15;  art.  XV,  sec.  9.) 

^.  0.  Beaity,  Bespondent,  argued  the  cause  at  length, 
citing  and  reviewing  the  various  provisions  of  the  constitu- 
tion aud  statutes,  and  the  authorities  noted  in  the  briefs  of 
counsel,  and  contended  therefrom  that  it  was  tho  duty  of 
the  State  treasurer  to  set  apart  his  salary  in  gold  coin. 

*By  the  Court,  Lewis,  J. :  [*248] 

Upon  the  first  argument  of  this  case,  I  confess,  I  was 

Mj  of  the  opinion  that  the  writ  ought  to  issue,  but  after 

'ttrtlier  and  more  mature  consideration,  I  am  satisfied  ray 

first  conclusion  was  incorrect.     Nor  do  I  hesitate  to  say 

that  I  entered  upon  the  examination  of  the  case  with  a  de- 

8ire  to  grant  the  peremptoiy  writ,  if  it  could  bo  done  upon 

Afreet  legal  principles;    because  we  all  know  it  was  tho 

B^neral   understanding,    not    only   among   tho  first   State 

officers,  but  among  the  people  at  largo,  that  tho  salaries  of 

^ch  officers  would  be  payable  in  gold  and  silver  coin;  and 

*  <leeply  regret  that  the  law  will  not  aiford  tho  learned  re- 

*ator  the  relief  to  which,  in  my  judgment,  he  is  justly  en- 

''^Jed.    But  the  members  of  the  ])rofession  well  know  that 

'^®  law,  though  embodying  the  wisdom  of  centuries,  though 

*^^rned  by  tho  learning,  and  improved  by  the  genius  of 

*^Mound  jurists  and  great  statesmen,  has  not  yot  attained 

^  Huch  perfection  as  to  afford  a  remedy  where  justice  gives 

.    ^ight.     As  in  this  case,  whilst  I  believe  the  relator  is 

:!^^Uj  entitled  to  the  relief  which  he  asks,  yet  I  do  not  think 

.    ^  law  warrants  the  issuance  of  the  peremptory  writ,  and 

^  this  the  law  fails  to  meet  tho  requirements  of  justice. 
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But  the  reasons  which  have  led  me  to  my  present  cone 
sion  appear  to  me  so  perfectly  conclusive,  that  I  could 
consent  to  an  affirmance  of  the  judgment  below  withoi 
consciousness  that  I  had  disregarded  the  letter  of  the  la 
Before  proceeding  to  the  discussion  of  the  questions  u] 
which  counsel  for  relator  and  myself  differ,  and  that  the  ] 
ground  of  difference  may  be  better  understood,  I  will  m 
tion  the  points  in  this  case  upon  which  wo  seem  full; 

agree:  and  first,  I  admit  that  gold  coin  and  h 
[*249]  tender  notes  are  in  legal  contemplation  *equival< 

only  for  one  purpose,  namely :  for  the  paymeni 
debts,  public  and  private;  that  in  the  market  there  ij 
actual  difference  between  these  two  currencies;  second,  i 
this  is  in  no  sense  a  proceeding  to  recover  n  debt;  th 
that  it  was  the  object  of  the  framers  of  the  constitution 
to  regulate  and  fix  the  salaries  of  the  judges  of  the  Stab 
to  i^lace  it  out  of  the  power  of  the  legislative  departmen 
increase  or  diminish  such  compensation  during  the  time 
which  they  may  be  elected.  I  admit,  if  there  be  a  preg 
existing  law  of  the  legislature  making  the  relator^s  sal 
payable  in  gold  coin,  and  directing  the  treasurer  of  the  Si 
to  sot  apart  that  kind  of  currency  for  its  payment,  that  i 
writ  ought  to  issue,  and  that  in  such  case  the  setting  aj 
by  the  treasurer  of  legal  tender  notes  would  be  no  answei 
defense  to  this  proceeding.  But  in  my  opinion  there  is 
snch  law,  and  here  is  the  point  upon  which  we  differ.  Ii 
claimed  on  behalf  of  the  relator,  that  his  salary  was  fixed 
the  constitution  at  $7,000  per  annum;  that,  as  there w( 
at  the  time  of  the  adoption  of  that  instrument  two  kinds 
lawful  money  current  in  this  country,  ono  being  more  va 
able  than  the  other,  it  became  the  duty  of  the  legislature 
its  first  session  to  specify  the  kind  of  money  in  which  sb 
salary  should  bo  paid;  and  having  done  so  by  making 
payable  in  gold  coin,  which  was  the  most  valuable  currem 
that  the  legislature  could  not,  during  his  term  of  office, 
peal  that  law  or  make  his  salary  payable  in  the  less  valoal 
currency,  because  it  is  said  such  change  would  result  in 
minishing  his  compensation,  which  it  is  conceded  cani 
be  done.     I  admit  that  if  the  chango  from  one  currex 
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to  another  "diminished"  the  salary,  in  the  sense  in  which 
tliat  word  is  used  in  the  constitution,  tlio  legislature  had 
no  right  to  make  such  change,  and  any  law  passed  by  it  for 
tLat  parposo  would  be  unconstitutional  and  void.     But  in 
nj  opiiiion  it  was  not  the  intention  of  the  franiers  of  the 
>      coDstitatiou  to  place  any  restriction  upon  the  will  of  the 
legislature  as  to  the  kind  of  lawful  money  in  which  it  should 
caose  the  salaries  of  the  various  officers  to  be  paid,  or  to 
prohibit  it  from  changing  after  it  had  once  fixed  the  kind. 
The  provision  inhibiting  the  increase  or  diminution  of  an 
officers  compensation  during  his  term  of  office,  can  mean 
nothiugmore  than  that  the  number  of  dollars  in 
Wnl  money  of  the  United  States  *shall  not  bo  in-  [*250] 
creased  or  diminished  during  such  term.    And  it  be- 
ing couceded  that  the  relator's  salary  is  a  debt,  the  law  which 
changed  the  kind  of  dollars  in  which  it  should  bo  paid  is 
not  repugnant  to  the  constitution,  provided  the  same  nuni- 
Wof  dollars  in  lawful  money  is  maintained,  as  in  such  case 
ik  cannot  be  said  that  tlio  salary  is  legally  reduced,  though  in 
fact  it  may  be.    If  my  construction  of  the  constitutional  pro- 
Tision  above  refen-ed  to  be  correct,  the  correctness  of  the 
result  to  which  I  have  arrived  can  hardly  bo  questioned. 
•Ilat  such  is  the  proper  construction  I  will  hereafter  en- 
<leavor  to  show. 

It  may  be  assumed,  for  the  purposes  of  this  case,  that  tho 

*®giBlative  power  of  a  State  is  unlimited,  except  as  it  may 

^®  restricted  by  the  constitution  and  laws  of  the  United 

States,  and  the  constitution  of  tho  particular  State.     It  has 

^ot  the  power  to  enact  any  law  conflicting  with  the  federal 

constitution,  the  laws  of  congress,  or  the  constitution  of 

'^particular  State.    With  these  restrictions,  the  legislature 

^^  any  State  is  perhaps  as  omnipotent  in  its  legislative 

P^^er  as  tho  British  parliament  itself.     It  is  conceded  on 

^*  sides  that  the  law  by  which  the  relator's  compensation 

^^  made  payable  in  treasury  notes  instead  of  gold  coin, 

J^^d  which  repealed  the  law  making  it  payable  in  coin,  is  not 

*^^  conflict  with  any  provision  of  tho  federal  constitution, 

Uh  any  act  of  congress,  or  with  the  constitution  of  this 

^tate,  unless  it  diminished  the  relator's  salary,  in  which 
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case  it  would  of  course  be  unconstitutional.  The  provisi 
with  which  it  is  claimed  this  law  conflicts  reads  as  follow 
'*  The  justices  of  the  supreme  court  and  district  judges  sb 
each  receive  quarterly  for  their  services  a  compensation 
be  fixed  by  law,  and  which  shall  not  be  increased  or  dim 
ished  during  the  term  for  which  they  shall  have  been  elect 
unless  in  case  a  vacancy  occurs,  in  which  case  the  succes: 
of  the  former  incumbent  shall  receive  only  such  salary 
may  be  provided  by  law  at  the  time  of  his  election  or  i 
pointment.'*  (Const,  art.  6,  sec.  15.)  Does  this  sect 
so  restrain  the  power  of  the  legislature  that  it  cannot  c* 
stitutionally  make  the  relator's  salary  payable  in  legal  ten* 
notes,  after  having  first  made  it  payable  in  gold  coin  7 
my  judgment  it  does  not.     Whilst  it  is  perfectly  appar 

that  this  section  of  the  constitution  prohibits 
[*251]  legislature  from  ^reducing  the  number  of  dollars 
lawful  money  to  be  paid  during  the  term  of  an 
cumbent,  I  cannot  believe  it  was  intended  that  the  actt 
or  market  value  of  the  dollar  itself  was  to  be  taken  in 
consideration  in  determining  whether  such  salary  was  i 
creased  or  diminished. 

It  was  known  to  the  members  of  the  convention  wl 
framed  the  constitution  of  this  State,  that  the  power 
coining  money  and  of  declaring  what  should  and  should  n 
be  lawful  money  in  the  United  States  rested  entirely  with  t 
federal  congress.  It  was  well  known  that  the  gold  and  s 
ver  dollar  could  at  any  time  bo  debased,  so  that  whilst  ; 
intrinsic  value  might  be  greatly  diminished  its  uomii 
value  would  be  the  same.  This  is  a  power  which  congn 
not  only  possesses,  but  which  it  has  often  exercised,  a 
that  power  is,  I  apprehend,  unlimited. 

Can  it  be  believed  that  the  constitution  of  this  State  Ii 
so  trammeled  the  legislature  that  it  cannot  make  its  enti 
revenue  payable  in  the  debased  currency?  If  it  can  • 
that,  it  would  seem  that  it  could,  without  violating  the  co 
stitutional  provisions  above  referred  to,  pay  its  officers 
such  debased  coin  at  its  nominal  value.  Again:  althoaj 
the  members  of  the  constitutional  convention  knew  that  t 
lawful  money  of  the  United  States  might  at  any  time 
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deiMued,  so  that  its  intrinsic  or  actual  value  might  be  re- 
dnxd  to  an  unlimited  extent,  whilst  its  uomiual  value 
''BQUuned  the  same,  yet  they  in  express  terms  deprived  the 
l^isdatiire  of  the  power  of  increasing  the  uumber  of  dollars, 
80  as  to  make  up  the  decrease  in  the  real  value  of  the  dollar 
itself.  If  it  were  the  intention  to  maintain  the  salary  or 
compensation  of  officers  at  the  same  actual  value  during 
tlieir  entire  term,  the  legislature  would  not  surely  have 
W  deprived  of  the  power  of  nominally  increasing  such 
ttlaiy,  (as  it  certainly  is)  whilst  it  was  known  that  it  might, 
At  aoy  session  of  congress,  be  decreased  in  fact  by  a  de- 
l^isement  of  the  coin.  Being  fully  aware  of  the  possibility 
of  8Qch  action  on  the  part  of  the  federal  congress,  is  it  not 
^  to  presume  that  the  power  to  increase  the  nominal 
AinoQDt  of  the  salary,  so  that  it  should  not  in  fact  be  de- 
creased by  any  such  act  of  congress,  would  have  been  left 
^ith  the  legislature. 

If  this  constitutional  inhibition  makes  it  incum- 

"®nt  on  the  State  *to  pay  its  officers  in  currency  of  [*252J 

the  same  intrinsic  or  actual  value  during  the  entire 

term  for  which  they  may  be  elected,  then  it  is  evident  that 

the  legislature  might  be  compelled  to  collect  the  revenue  of 

the  State  in  dollars  of  the  coinage  of  a  particular  year,  those  of 

*  previous  or  subsequent  year  being  jjerhaps  of  a  greater  or 

^  real  value,  or  to  send  its  treasurer  into  the  market  to  pur- 

^*^^  a  sufficient  number  of  dollars  of  that  special  year's 

^oiii^^  for  the  payment  of  its  officers.     It  will  hardly  be 

^^Utended  that  any  such  thing  has  ever  been  contemplated. 

The  same  construction  must  be  placed  upon  the  consti- 

^  ^tion  of  the  State  as  is  generally  placed  upon  like  language 

J^   other   constitutions.     The   constitution  of  the  United 

tates  declares  that  justices  of  the  supreme  court  **  shall  at 

stated  times  receive  for  their  services  a  compensation  which 

*^^11  not  be  diminished  during  their  continuance  in  office." 

v^H.  in,  sec.  1.)     In  the  year  1834,  the  gold  coin  of  the 

^^Aited  States  was  so  debased  that  an  eagle  coined  prior  to 

**ut  year  was  worth  sixty-six  cents  more  than  the  eagle 

^^^iued  after.     Can  it  be  claimed  that  the  judges  in  office  at 

^^6  time  of  sack  debasement  could  insist  upon  being  paid 
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in  the  money  coined  prior  to  the  year  1834,  or  upon  a  su 
cient  increase  in  the  number  of  dollars  to  make  up  the  < 
crease  in  the  real  value  of  the  dollar  itself?  That  I  belie 
was  never  claimed.  If  it  be  correct  that  the  constitnti 
does  not  restrict  or  attempt  to  control  the  legislature  as 
the  kind  of  lawful  money  in  which  it  shall  pay  the  salar 
of  its  officers,  but  only  as  to  the  number  of  such  dollars, 
follows,  as  an  unavoidable  conclusion,  that  a  law  simp 
changing  the  kind  of  money  in  which  a  salary  is  made  pa 
able,  but  maintaining  the  same  numbers  of  dollars  in  la^ 
ful  money,  could  not  be  said  to  conflict  with  the  constit 
tional  provision  under  consideration. 

But  if  this  conclusion  be  incorrect,  there  is  another  a 
Bwer  to  relator's  position  which  seems  to  me  entirely  co 
elusive.  The  act  of  congress  making  treasury  notes  lawf 
money  and  a  legal  tender  for  all  debts,  public  and  prival 
was  the  supreme  law  of  the  land  at  the  time  of  the  adopti< 
of  the  constitution  of  the  State,  and  is  above  and  must  cc 
trol  that  constitution  itself.  Thus  gold,  and  silver,  a 
treasury  notes  to  a  limited  extent,  are  made  lawful  moD 
and  a  legal  tender  for  all  debts.  So  far  as  legis 
[*253]  tion  of  congress  can  make  gold  and  *trea8ury  noi 
equivalent  for  the  payment  of  debts,  it  has  be 
done.  For  that  purpose  the  currencies  are  absolott 
equivalent,  dollar  for  dollar;  and  if  there  be  any  differeu 
it  is  the  result  of  higher  laws  and  causes,  which  congr< 
cannot  control.  Ko  legislative  act  could  make  them  in< 
perfectly  equal  than  they  are  now.  The  value  of  all  c 
rency,  as  compared  with  other  things,  may  be  controlled 
the  demand  and  supply,  as  the  value  of  anything  else  n 
be.  That  value  no  legislation  can  well  control  and  gove 
But  by  the  sovereign  power  vested  in  it,  congi-ess  u 
make  a  paper  dollar  equivalent  to  a  gold  dollar  for  the  p 
ment  of  all  debts.  This  it  has  done.  The  law  being  s 
preme,  it  is  made  the  duty  of  all  the  courts  of  the  cooBt 
to  treat  treasury  notes  as  the  exact  equivalent  of  gold  i 
the  purposes  mentioned  in  the  act  of  congress.     They  b* 

ot  the  power  to  look  upon  that  act  to  ascertain  the  real 
ket  value  of  either  of  the  currencies.     The  law  sayati) 
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a  piece  of  paper  issued  by  the  government  is  a  dollar,  and 
lAwfal  money  for  the  payment  of  debts;  it  says  nothing 
more  with  respect  to  the  gold  which  is  coined  for  the  same 
purpose.  When  treasury  notes  are  offered  in  payment  for 
a  debt,  the  courts  have  no  more  right  to  inquire  as  to  their 
nurket  value,  and  pronounce  them  of  that  value  only,  than 
they  Lave  to  calculate  the  value  of  gold  coin  by  the  quan- 
tity of  pure  metal  which  it  may  contain.  The  act  of  con- 
gress alone  determines  the  value  of  the  paper  dollar  and 
ike  gold,  when  it  is  sought  to  use  them  for  the  payment  of 
a  debt,  public  or  private.  It  is  admitted  that  the  relator's 
salary,  which  was  fixed  in  the  constitution,  at  87,000,  and 
wliich  was  by  the  legislature  afterwards  made  payable  in 
gold  coin,  is  a  debt.  Upon  this  there  is  no  controversy. 
Kow  tben,  did  the  act  of  the  legislature,  making  the  sala- 
ries of  the  justices  of  the  supreme  court  payable  in  treasury 
Dotes,  and  repealing  the  former  act  which  made  them  pay- 
able in  gold  coin,  diminish  those  salaries  so  as  to  make  the 
act  repugnant  to  the  constitution?  Certainly  not.  Because 
tlie  salary  being  a  debt,  and  legal  tender  notes  being  equiv- 
alent to  gold  for  the  payment  of  it,  there  is  no  such  dimi- 
iitttion  as  the  courts  can  recognize. 

As  tbo  act,  which  it  is  said  is  unconstitutional,  did  not 
^uce  the  number  of  dollars  fixed  in  the  constitu- 
tion and  the  first  act  of  *the  legislature,  but  only  [*254] 
proTJded  for  the  ])ayment  of  the  salaries  in  a  cur- 
rency i?hich,  though  diflferent  in  kind,  is  nevertheless  equiv- 
alent to  gold  for  the  payment  of  such  salaries,  the  relator's 
com|)ensation  is  not,  in  legal  contemplation,  reduced.  Un- 
1*^  it  can  be  said  that  treasury  notes  are  not  equivalent  or 
^l^al  to  gold  for  the  payment  of  a  debt,  I  am  unable  to  see 
"^^  the  act  in  question  can  bo  declared  unconstitutional. 

Tnie,  this  is  not  a  proceeding  for  the  recovery  of  a  debt; 

"^k  before  the  act  of  the  legislature  can  bo  declared  objeo- 

t'onableas  diminishing  relator's  salary,  it  becomes  neces- 

f*7  to  ascertain  whether  it  is  diminished — whether  the  leg- 

^'alure,  in  repealing  the  act  by  which  his  salary  was  made 

I'^fable  in  gold,  provided  a  substitute  for  the  gold  coin, 

*«ich  is  legally  equal  to  it. 
Nit.  Dsa— 16 
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Concluding  as  I  have  tbat  it  did  provide  such  an  equ 
lent,  it  follows  that  the  law  is  not  repugnant  to  the  c 
stitution. 

Judgment  reversed. 

Beatty,  C.  J.,  being  disqualified,  did  not  sit  in  this  cj 


STATE  OF  NEVADA,  Appellant,  v.  W.  H.  ANDI 

SON,  Eespondent. 

[3  Nkyada,  254.] 

InDIGTHENT — DiFFBBENT  ClAUSKB  IN,   HOW  CoNSTBUKD. —  That  pftli  of 

indictment  \irhicli,  under  our  statutory  form,  first  charges  that  a  def' 
ant  has  committed  a  certain  crime,  is  merely  formal;  and  if  the  1 
of  the  indictment  sufficiently  shows  tho  offense  charged,  and  the  1 
constituting  the  offense,  it  will  be  held  good,  notwithstanding  an] 
feet  in  the  first  clause . 
I  Idem— Statutobt  Offknses. — Under  the  provisions  of  our  criminal  ] 
tice  act  it  is  not  necessary  to  use  the  exact  words  of  the  statute  in  defl 
a  statutory  offense.    Words  of  similar  import  will  suffice. 

[*255]      ^Appeal  from  the  District  Court  of  the  8: 
Judicial  District,  Hon.  W.  H.  Beatty,  presidiu 
The  facts  are  stated  in  the  opinion. 

P.  B.  Bmikin,  District  Attorney  of  Laiuler  Couvtyj 
Oeorge  A.  Nourse,  Attor7ief/-Genercd,  for  Appellant: 

The  indictment  complies  with  sees.  234-6  of  the  C 
Pr.  Act.  The  defects  in  form  do  not  invalidate  the  in( 
ment.  (Sec.  589  Grim.  Pr.  Act;  14  Gal.  572;  20  Id. : 
Arch.  Grim.  Pr.  &  PI.,  255^.) 

Bespondent  did  not  file  any  brief. 

By  the  Gourt,  Lewis,  J. : 

[*256]  *The  defendant  was  indicted  under  section  4 
an  act  entitled  ''An  act  concerning  crimes  and  ] 
ishments,*'  approved  November  26,  1861,  being  cha 
with  the  crime  of  drawing  and  exhibiting  a  deadly  wei 
in  a  rude,  angry,  and  threatening  manner,  not  in  neces 

(1)  1  Kev.  no. 
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self-ilefense.     It  seems  to  have  been  the  purpose  to  draw 

tlie  indictment  in  conformity  with  sec.  235  of  tho  criminal 
practice  act,  and  it  commences  by  charging  that  **  William 
H.  Anderson  is  accused  by  the  grand  jury  of  the  county  of 
lander  and  State  of  Nevada,  by  this  indictment,  of  tho  crime 
of  drawing  and  exhibiting  a  deadly  weapon  in  a  rudo,  angry 
&nd  threatening  manner,  committed  as  follows :''  thou  fol- 
lows a  statement  of  the  facts  coustitutiug  the  crime  of 
wliicli  the  defendant  is  charged,  which,  without  what  is 
quoted  above,  would  constitute  the  body  of  a  good  common 
law  indictment. 

The  defendant  interposed  a  demurrer,  claiming  the  indict- 
ment to  be  insufficient.  First,  because  in  tbut  portion  of  it 
vliich  we  have  set  out  he  is  not  charged  with  any  crime 
I^nown  to  the  hiw,  in  that  it  does  not  show  that  tho  weapon 
^not  drawn  and  exhibited  in  necessary  sclf-defeuso;  and 
secondly,  because  in  the  body  of  the  indictment  ho  is 
charged  with  having  so  drawn  and  exhibited  tho  weapon  in 
*  "nide,  angry  and  threatening  manner,  and  not  in  self- 
defense  of  hipi,  the  said  "William  H.  Anderson,"  whilst  it 
should  have  charged  that  it  was  not  drawn  and  exhibited 
^  his  necessary  self-<lefense.  The  court  below  sustained 
"le  demurrer,  and  the  State  appeals.  With  tho  excei^tion 
of  these  two  defects  the  indictment  appears  to  be  formal 
aud  sufficient.  Whether  these  defects  were  sufficient  to 
Justify  the  court  below  in  sustaining  the  demurrer,  is  the 
loestion  now  to  be  determined.  We  are  of  the  opinion 
^^y  were  not. 

That  part  of  the  indictment  charging  the  defendant  with 
'»ic  commission  of  a  crime  by  name,  and  which  we  have 
'^^'^y  quoted,  is  simply  formal,  and  could  bo  omitted 
^'Dtirely.  It  is  only  a  conclusion  from  tho  facts  which  are 
afterwards  recited.  It  was  not  required  at  the  common  law, 
'^^d  it  has  been  frequently  held  in  California,  upon  a  practice 
**ct  similar  to  ours,  that  an  indictment  in  tho  common  law 
'orm  is  good.  The  235th  section  does  not  mako  it 
dissolutely  necessary  to  follow  the  form  *thoro  [)re-  [*257] 
''^fihed.  It  only  provides  that  it  may  be  substau- 
'^y  in  that  form. 
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But  the  243(1  section  of  the  same  act  declares  what  si 
be  deemed  a  good  indictment,  and  that  presented  in  t 
case-  seems  fully  to  meet  its  requirements.  It  shall 
sufficient  if  it  "can  be  understood  therefrom:  First.  T 
it  is  entitled  in  a  court  having  authority  to  receive 
though  the  name  of  the  court  be  not  accurately  set  foi 
Second.  That  it  was  found  by  a  grand  jury  of  the  districi 
which  the  court  was  hold;  Third,  that  the  defendant 
named,  or  if  his  name  cannot  be  discovered,  that  he 
described  by  a  fictitious  name,  with  a  statement  that  he 
refused  to  discover  his  real  name;  Fourth,  that  the  oflfo 
was  committed  at  some  place  within  the  jurisdiction  of 
court;  Fifth.  That  the  offense  was  committed  at  some  ti 
prior  to  the  finding  of  the  indictment;  Sixth.  That  the  ac 
omission  charged  as  the  offense  is  clearly  and  distinctly 
forth  in  ordinary  and  concise  language,  without  repetitii 
and  in  such  manner  as  to  enable  a  person  of  common  uud 
standing  to  know  what  is  intended ;  Seventh.  That  the  act 
omission  charged  as  the  offense  is  stated  with  such  a  d^ 
of  certainty  as  to  enable  the  court  to  pronounce  judgmi 
upon  a  conviction  according  to  the  right  of  the  case."  1 
indictment  in  this  case  is  entitled  in  the  district  court  1 
the  county  of  Lander,  which  had  the  authority  to  recei 
it.  It  was  found  by  a  grand  jury  impaneled  for  that  coun 
The  defendant  is  correctly  named.  It  is  charged  that  I 
offense  was  committed  in  the  county  of  Lander  and  State 
Nevada;  that  it  was  committed  prior  to  the  finding  of  I 
indictment;  and  tlie  acts  constituting  the  crime  are  clea 
and  distinctly  set  out  in  ordinary  and  concise  language,  a 
in  a  manner  so  as  to  make  it  easily  understood;  of  that  th 
seems  to  be  no  question,  except  so  far  as  has  been  aires 
mentioned;  and  finally,  the  whole  is  charged  with  all  1 
certainty  possible.  Surely,  then,  if  this  section  of  the  pr 
tico  act  amounts  to  anything,  the  indictment  is  sufficie 
for  it  fully  meets  all  of  its  requirements. 

By  the  form  prescribed  in  the  statute,  it  will  be  obsen 
the  defendant  may  be  charged  in  that  part  in  the  iudi 
ment  which  has  been  quoted  with  the  crime 
which   he  is   indicted   by  name,  or  *with  hav 
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ctMnmitted  a  "felony  or  misdemeanor,"  as  the  case  may 
be.  When  all  the  facts  constituting  the  crime  are  clearly, 
fnlljand  artistically  charged  in  the  body  of  the  indictment, 
to  require  the  statement  in  the  commencement  that  defend- 
ant is  charged  with  a  "  felony"  or  **  misdemeanor"  would 
seem  to  be  entirely  unnecessary.  As  no  such  charge  is 
necessary  at  common  law,  the  question  of  whether  the  crime 
charged  was  a  felony  or  a  misdemeanor  being  determined 
bytLe  facts  stated  and  the  technical  words  employed,  wo 
are  not  disposed  to  hold  an  indictment  insufScient  from 
which  that  part  is  entirely  omitted,  or  in  which  it  is  inform- 
ally stated.  Nor  is  the  omission  of  the  word  *'  necessary," 
in  the  description  of  the  offense  in  the  body  of  the  indict- 
ment, in  any  way  material.  It  is  charged  that  the  weapon 
was  not  drawn  and  exhibited  in  "self-defense."  This  is 
a  broader  and  stronger  negative  than  the  statute  requires, 
for  if  it  was  not  drawn  in  *' self-defense,"  it  certainly 
wag  not  in  **  necessary  self-defense."  The  words  employed 
in  the  indictment  include  those  of  the  statute,  and  are 
therefore  sufficient.  Whilst  it  appears  to  be  the  object  of 
the  criminal  practice  act  to  retain  the  substance  and  all  the 
niaterial  allegations  of  the  common  law  indictment,  it  seems 
to  be  no  less  its  object  to  sweep  away  all  unsubstantial 
and  immaterial  requirements. 

It  is  not  necessary  under  our  practice,  as  it  was  at  com- 
Ji^on  law,  to  charge  a  statutory  offense  in  the  exact  language 
of  the  statute  defining  it.  Section  242  declares  that  any 
words  of  the  same  import  may  be  employed. 

The  judgment  sustaining  the  demurrer  is  reversed. 

JODKSON,  J.,  did  not  participate  in  this  decision. 
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STATE  OF  NEVADA,  Appellant,  v.  H.  S.  HER 

Respondent. 

[3  Nevada,  259.] 

>  GitiMiNAii  Law — Vebdict  op  Acquittal  is  Final. — A  defendant 
a  criminal  charge  and  fonud  not  guilty  by  a  jury  cannot  ogai 
on  trial  for  the  same  ofifonse. 

Appeal  from  the  District  Court  of  tbo  Sixth  Judici 
trict,  Hon.  W.  H.  Beatty,  presiding. 

The  defendant,  a  county  officer,  was  indicting  f< 
chasing  county  scrip,  in  violation  of  the  statute  in  t 
gard.  On  the  trial,  the  district  attorney  oflfered  in  e^ 
a  'certain  county  warrant,  which  ho  proposed  to  sh 
defendant  had  purchased  for  his  own  use  whilst  hoi 
county  office.  The  defendant  objected  to  any  proof 
made  in  regard  to  that  scrip  because  it  had  uo 
States  revenue  stami>.  The  court  below  sustained  the 
tion  that  the  warrant  being  without  a  stamp,  was  voi 
therefore  the  defendant  committed  no  oflfense  in  buyi 

The  district  attorney  having  no  other  evidence  to  i 
the  indictment,  the  jury  were  directed  to  bring  in  a  ' 
of  acquittal. 

By  the  Court,  Lewis,  J. : 

The  record  shows  that  the  defendant  was  tried  a 
quitted.  He  cannot  again  be  tried  for  the  same  o 
The  appeal  should  not  therefore  have  been  taken,  am 
be  dismissed. 

So  ordered. 

Johnson,  J.,  did  not  participate  in  this  decision. 

(1)  3  Nev.  172. 
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E  E.  SAKGENT,  Appellant,  v.  S.  W.  COLLINS,  et 

AL.,  Respondents. 

[3  Nev.  2G0.] 

PiiOQUiBiP.— How  Cbbatkd. — To  crento  a  partnership,  there  must  be  a 
oontnct,  either  expressed  or  implie<l,  between  the  parti<>s  composing  it, 
byvhich  they  join  in  some  common  enterjmse,  and  share  among  each 
otlier  the  profit  or  loss. 

iwi.— Non  IN  JFIBK  NAMK. — A  party  can  onl}'  be  bonnd  on  a  nolo  executed 
in  a  firm  name  who  is  actually  a  member  of  the  firm  execntiiig  the  same, 
or  lias  belli  himself  out  as  a  member  so  as  to  give  the  firm  credit  on  his 
KipoDBibility. 

'DoonriDSr— Etfkotof  Stipulation. — Where  the  parties  to  a  suit  agree  that 
>  deposition  may  be  taken  at  a  certain  place,  during  a  certain  month 
^fore  T.,  a  notary  public  in  another  State,  the  deposition  certified  by 
T.,  nude  under  his  official  seal,  as  a  notary,  may  bo  read  by  either  i)arty 
^^itlumt other  proof  that  T.,  was  a  notary  when  the  dei)08iti()n  was  taken. 
^  aeal  is  prima /ocic  evidence  of  his  official  character.    Johnson,  t/.. 

Appeal  from  the  District  Court  of  tlio  Fourth  Judicial 
District,  County  of  Lyoii,  Hon.  Wm.  Haydon,  presiding. 

*The  facts  of  the  case  sufBcioutly  appear  in  the  [*262] 
opinions  of  the  court. 

''c/&  (fe  Kennedy^  for  Appellant. 

P^obeiiil,  Clarke  ami  W,  31.  Gales,  for  Rcspoudeuts: 

Tlie  record  does  not  show  it  contains  all  tho  evidonco  on 
^•^is  point,  therefore  this  court  cannot  revorso  tlio  cjisc^ 
(^taU\.  Bonds,  2  Nev.  2G5.)  Even  if  there  was  a  partner- 
**^'P  between  Collins  and  Sheldon,  it  was  for  mining  ])ur- 
V^^%  and  Collins  could  not  bind  Sheldon  by  note.  (Sldll- 
»^'*v.iac/,;y,a^,,  33Cal.  198.) 

^y  tbo  Court,  Lewis,  J. : 

■^0  plaintiff  brings  this  action  against  tho  defendants 
^"^Mon,  S.  W.  Collins  and  four  others,  to  recover  the  sum 
^'fourteen  hundred  and  thirty-eight  dollars  alleged  to  1)o 
^^6  on  a  certain  promisory  note  signed  "S.  W.  Collins  & 
^^•i"  and  bearing  date  May  23,  a.  d.  ISC-l.     It  is  alleged  in 

(1)  8  Nev.  48. 
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the  complaint  that  the  defendants  were  partners,  doing  bi 
ness  under  the  firm  name  aud  stylo  of  S.  "W.  Collins  &  ( 
and  that  while  so  doing  business  they  executed  and  de 
ered  to  the  plaintiff  the  promissory  note  sued  on.  The  si 
mons  was  served  oujy  on  Sheldon,  and  he  alone  answers 
complaint.  He  denies  that  he  was  ever  a  member  of  the  f 
of  Collins  &  Co.,  that  he  executed  the  note  sued  on,  or  i 
he  is  in  any  way  liable  upon  it.  To  the  answer,  which  fi 
and  completely  put  in  issue  the  liability  of  Sheldon, 
plaintiff  interposed  a  general  demurrer,  which  was  very  pr< 
erly  overruled  by  the  court  below,  and  the  case  proceec 
to  trial  upon  the  complaint  and  answer.  To  establish 
partnership  between  Sheldon  and  the  other  defendants, 
plaintiff  introduced  in  evidence  two  written  contracts, 
tered  into  on  the  twentieth  day  of  May,  a.  d.  1861,  betw« 
Henry  S.  Fitch  and  A.  Peck,  parties  of  the  first  part,  i 
S.  W.  Collins  and  N.  P.  Sheldon,  parties  of  the  second  pi 
by  which,  in  consideration  of  some  mining  ground  to  bee 
veyed  to  them,  Sheldon  &  Collins  agreed  to  run  or  consti 
a  tunnel  for  the  purpose  of  prospecting  certain  min 
ground  owned  by  the  parties  of  the  first  part.  Besi 
these  contracts,  the  only  testimony  which  appears  to  h 
been  introduced  by  the  plaintiff  is  related  in  the  rec 

as  follows:  **  Henry  S.  Fitch  testified  that  Col 
[*263]  &  Co.,  commenced  work  *on  the  mines  about 

days  after  the  contracts  were  signed,  and  contin 
such  work  more  or  loss  until  1864  or  1865.  Plaintiff ' 
employed  by  Collins  &  Co.  in  a.  d.  1862,  to  work  on  the  i 
nel,  and  plaintiff's  wife  was  also  employed  in  cooking 
the  hands  at  work  for  Collins  &  Co.  Saw  defendant  SI 
don  at  the  work  about  three  times  in  the  fall  of  1863;  nc 
heard  him  give  orders  about  the  work."  Plaintiff  Sarg< 
**I  worked  for  Sheldon  &  Collins;  Sheldon  told  me  to  g< 
stove  at  Kelley,  Mott  &  Co's,  which  I  did;  Sheldon  said  i 
Collins  would  do  all  the  business,  and  that  whatever  Col 
did,  ho  (Sheldon)  would  agree  to.'*  A.  L.  Collins:  "I' 
foreman  of  the  mine,  and  saw  the  contract  in  Sheldon's  of 
the  day  it  was  executed;  Collins,  Gross  and  Martin  g 
mo  orders  about  the  work;  Sheldon  never  gave  me  ordc 
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Bartholomew  Cantj :  *  'I  worked  at  the  mine  in  May,  18G1 ; 
Sieldon  paid  me  four  or  five  dollars  for  work  done  on  the 
mioe;  saw  Sheldon  at  tlie  mine  once  or  twice;  Le  never 
gave  me  orders;  Collins  did." 

This  appears  to  be  all  the  evidence  introduced  by  tlio 
plaintiff  with  respect  to  the  partnership  or  the  liability  of 
tke  defendant  Sheldon. 

For  the  defense,  Sheldon  himself  testifies  that  he  was 
not  a  member  of  the  firm  of  Collins  &  Co. ;  that  he  informed 
tlie  plaintiff  at  the  time  he  commenced  work  for  Collins  & 
Co.  that  he  would  not  be  responsible  for  any  debts  con- 
tracted by  that  firm;  that  he  gave  Canty  the  four  dollars 
tlloded  to  as  a  matter  of  accommodation,  and  not  to  pay 
for  work  on  the  mine;  so  with  respect  to  the  order  given  to 
tke  plaintiff  for  the  stove. 

S.  W.  Collins  testified  that  the  firm  of  Collins  &  Co.  con- 
Msted  of  E.  S.  Gross,  Minor  S.  Martin,  Philip  Richardson 
uidLimself;  that  Sheldon  was  not  a  member  of  the  firm, 
ttd  that  he  was  in  no  way  liable  or  responsible  for  its  debts 
or  the  promissory  note  sued  on;  that  ho,  Collins,  signed 
the  note  on  behalf  of  the  firm  of  Collins  &  Co.  This  is  the 
case  as  made  out  by  the  evidence  presented  to  this  court. 
■The  testimony  is  very  meagre  and  probably  very  incom- 
pletely reported;  but  we  caii  only  act  upon  what  is 
before  us,  and  *there  appears  to  be  nothing  in  the  [*2G1] 
'^rd  to  justify  a  reversal  of  the  judgment.  To 
'D&ketlie  defendant  Sheldon  liable  on  this  note,  it  was  iu- 
digpensably  necessary  to  jirove  either  that  ho  was  in  fact  a 
"member  of  the  firm  of  Collins  &  Co.,  or  that  he  induced 
others  to  believe  lie  was  a  partner,  thereby  giving  credit  to 
fhefirm  and  inducing  third  persons  to  deal  with  it  acconl- 
^^Sly.  If  he  were  in  fact  a  partner,  and  the  copartnership 
*ere  created  for  a  purpose  which  would  make  it  proper  for 
^h  member  of  the  firm  to  bind  it  by  the  execution  of  a 
P^missory  note,  there  would  be  no  doubt  of  his  liability 
^^  this  action.  Whether  Sheldon  was  a  member  of  the 
^Hn,  or  whether  he  held  liimself  out  as  such  to  the  public, 
^  facts  not  by  any  means  established  by  the  evidence  as 
^^  U  brought  before  us. 
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It  is  claimed  by  couu8el  for  tho  appellant,  that  tbe  coo 
tracts  between  Peck  &  Fitch  and  Sheldon  &  Collins,  olread' 
referred  to,  created  a  partnership  between  the  last  two  per 
sons.  They  are  doubtless  joint  contractors;  but  the  con 
tracts  do  not  certainly  develop  a  single  feature  of  partner 
ship  between  them.  A  partnership  is  defined  to  be  a  con- 
tract between  two  or  more  persons,  by  which  they  join  ii 
common  either  their  whole  substance  or  a  part  of  it,  oi 
unite  in  carrying  on  some  commerce  or  some  work  or  8om( 
other  business,  that  they  may  share  among  them  all  th 
profit  or  loss  which  they  may  have  by  the  joint  stock  thej 
have  put  into  partnership.  Do  the  contracts  referred  t< 
show  any  engagement  between  Collins  and  Sheldon  bj 
which  they  mutually  bound  themselves  to  run  the  tunnel  foi 
Peck  &  Fitch,  jointly  sharing  the  profit  and  loss?  Cer 
taiuly  not.  Though  Collins  and  Sheldon  contract  joiniij 
with  Peck  &  Fitch  to  do  certain  work,  that  creates  no  con 
tract  between  Collins  and  Sheldon  by  which  they  are  mutn 
ally  bound  to  each  other  to  do  such  work  on  their  join 
contract.  Notwithstanding  the  contract,  each  might  do  bii 
own  proportion  of  the  work  himself,  furnish  his  own  im 
piemen ts,  or  tools,  and  pay  his  own  expenses,  or  migb 
employ  others  to  do  his  proportion  of  the  work  at  his  owi 
oxj)enso.  In  such  case  there  would  be  no  such  mutual  ob- 
ligations, liabilities  or  interest  between  them  as  to  create  ( 
partnership.  To  create  a  partnership,  there  must  be  a  con- 
tract,  either  expressed  or  implied,  between  the  paf 
[*265]  ties  composing  it,  by  which  "^^they  join  in  some  com- 
mon enterprise,  and  share  among  each  other  th< 
profit  or  loss.  The  mere  fact  of  their  joining  in  the  con- 
tracts between  themselves  and  Peck  &  Fitch,  no  morecr* 
ated  a  partnership  between  them  than  the  joint  execntioi 
of  a  promissory  note  would  create  such  relation.  Bn' 
should  a  partnership  between  Sheldon  and  Collins  be  con 
ceded  as  having  been  created  by  the  contracts,  the  plaintiffs 
case  would  not  be  strengthened  in  tho  slightest  degree,  be 
cause  it  is  incontestably  established  that  Collins  &  Co.  wti 
another  partnership  entirely,  composed  of  S.  W.  Collin* 
E.  S.  Gross,  Minor  S.  Martin,  and  Philip  Bichardson;  no 
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leof  whom,  except  Collins,  is  mentioned  in  the  contracts 
thPeck  &  Fitch;  and  there  is  not  a  word  of  evidence  in 
9  record  tendiug  to  prove  that  Sheldon  over  entered  into 
MNQtract  of  partnership  with  these  parties;  but  on  the 
ihaiy,  8.  W.  Collins  swears  directly  that  he  was  not  a 
mber  of  the  firm  of  Collins  &  Co.,  and  so  he  swears  liim- 
f.  If,  therefore,  it  be  admitted  that  the  contracts  for 
Jiing  the  tunnel  created  a  partnership  between  Collins  and 
ddoD,  it  will  not  certainly  be  claimed  that  it  also  made 
)ldon  a  partner  with  three  other  persons  not  mentioned 
liose  contracts.  It  appears  that  Collins  &  Co.  were  en- 
ed  in  prosecuting  the  work  which  Sheldon  and  Collins 
.  contracted  to  perform,  but  Collins  &  Co.  may  have  been 
Joyed  by  Sheldon  and  Collins  as  sub-contractors  to  run 
tannel,  and  indeed  such  seems  to  have  been  the  fact. 
Idoo,  not  being  in  fact  a  member  of  that  firm  which  exo- 
)d  the  noto  sued  on,  is  not  liable  on  its  contracts,  unless 
iield  himself  out  to  the  public  as  a  member,  and  thereby 
need  third  persons  to  deal  with  it.  That  he  did  so  is 
by  any  means  established  by  the  evidence.  The  paj- 
ito!  four  dollars  to  Canty,  the  order  for  a  stove  given 
he  plaintiff,  and  the  remark  which  the  plaintiff  says  was 
le  to  him,  i.  e.,  that  Collins  would  do  all  the  business 
he  (Sheldon)  would  agree  to  what  was  so  done,  arc  the 
r  facts  in  the  whole  record  tendiug  to  establish  anything 
he  kind.  They  may  tend  to  show  that  Sheldon  held 
self  out  as  a  partner  in  the  firm  of  Collins  &  Co. ;  but 
in  his  testimony,  denies  having  told  the  plaintiff  that  ho 
Id  be  responsible  for  what  Collins  did.  On  the  con- 
7,  he  swears  that  he  told  plaintiff  he  had  no  interest 
he  mine,  and  would  not  be  responsible  for 
)  debts  of  Collins  &  Co.  The  plaintiff's  evi-  [*2GG] 
Be,  even  iincontradicted,  would  hardly  bo  suffi- 
itto  establish  Sheldon's  liability  on  the  note;  much  loss 
n  explained  away  and  contradicted  by  defendant  Shel- 
,  in  his  testimony.  In  view  of  the  weakness  of  the 
ntiff's  case,  as  made  out  by  the  evidence  and  the  con- 
in  the  testimony,  this  court  cannot  reverse  the  order  of 
lower  court  refusing  a  new  trial. 
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lu  the  bill  of  exceptions  presented  to  this  conrt,  the 
pellant  complains  of  two  rulings  made  by  the  court  be 
during  the  progress  of  the  trial,  and  assigns  them  as  en 
each  of  which  will  be  adverted  to  in  their  regular  order.  A 
first,  it  is  claimed  that  the  court  erred  in  allowing  the  defei 
ant  to  read  the  deposition  of  S.  W.  Collins,  counsel  giving 
a  reason  why  it  should  not  be  placed  in  evidence,  that  it  t 
not  taken  by  any  person  having  the  authority  to  take  de] 
sitions.  It  seems  the  deposition  was  taken  iu  accordai 
with  the  following  stipulation  entered  into  between  1 
counsel  for  the  respective  parties:  **  It  is  hereby  stipulai 
and  agreed  by  and  between  the  parties,  plaintiff  imd  • 
fendants  in  this  action,  and  the  deposition  of  the  defends 
S.  W.  Collins,  be  taken  at  the  city  of  San  Francisco,  St 
of  California,  before  F.  J.  Thibault,  notary  public,  on 
—  day  of  November,  A.  D.  1866,  and  hereby  waive  all  p 
liminary  notice,  commission  and  other  forms.  The  de 
sition  to  be  used  by  either  party  on  the  trial." 

F.  J.  Thibault,  over  his  signature  and  official  seal,  c 
tifies  that  the  witness  appeared  before  him  in  his  office 
San  Francisco,  on  the  eighth  day  of  November,  and  mt 
answers  to  the  interrogatories  propounded  by  the  at( 
neys  for  the  respective  parties,  which  answers  were  pr 
erly  returned  to  tlie  court  where  the  action  was  pending. 

The  objection  would  have  possessed  more  merit  if  co 
sel  had  not  in  the  stipulation  acknowledged  Thibault  to 
a  notary  public,  and  had  not  agreed  that  he  should  take 
deposition. 

Were  it  not  for  the  stipulation,  plaintiff's  counsel  mig 
perhaps,  have  required  further  proofs  of  Thibault's  i 
thority  to  take  the  deposition,  but  the  acknowledgment 
his  official  character  in  the  stipulation,  and  theagn 
[*267]  ment  that  the  deposition  should  be  taken  *b6/< 
him,  rendered  any  further  proof  of  his  author; 
unnecessary.  It  is  not  denied  by  counsel  that  it  was  tak 
by  the  very  person  agreed  upon.  Hence,  to  require  fortli 
proof  of  his  authority  or  official  character  would  be  siip< 
us;  and,  indeed,  the  stipulation  would  effectually  ert 
parties  to  it  from  denying  such  authority.    Even  if  H 
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halt  were  not  a  notary  public,  or  an  officer  usually  autlior- 
oed  to  take  depositions,  yet  the  parties,  Laving  agreed  that 
be  shoald  do  so,  should  not  be  permitted  to  como  into 
coort  and  at  the  last  moment  interpose  the  objection  that 
kliadno  authority  to  do  the  act  which  the  parties  agreinl 
be  should  do.  Their  stipulation  is  all  the  authority  necos- 
my  in  such  a  oase;  the  deposition  was,  therefore,  properly 
idmitted. 

How  the  proof  that  Sheldon  was  not  a  member  of  the  firm 
of  Collins  &  Co.  tended  to  contradict  or  vary  the  written 
contracts  between  Fitch  &  Peck  and  Collins  and  Sheldon, 
it  is  impossible  to  understand.  Those  contracts  certainly 
do  not  mention  the  firm  of  Collins  &  Co.,  and  there  is  not 
A  syllable  in  them  tending  to  show  that  Sheldon  was  a  mem- 
ber of  that  copartne'rship.  To  prove  that  he  was  not,  would 
not  ihen,  it  seems,  vary  or  contradict  the  written  iustru- 
nents.  This  objection  to  the  testimony  of  S.  W.  Collins 
was  also  utterly  untenable. 
Judgment  affirmed. 

Johnson,  J.,  dissenting: 

The  foregoing  opinion  expresses  my  views  of  the  law  of 
^hiscase,  except  in  regard  to  the  admission  of  Collins'  de- 
position as  evidence.     Opposed  to  the  views  of  a  miijority 
of  tlie  court  on  this  point,  I  think  that  the  court  below 
8«onld  Lave  excluded  the  deposition  on  one  of  the  grounds 
j    ^objection  interposed  by  plaintifFs  counsel:  **That  tlio 
I    official  character  which  Thibault  represented  in  taking  the 
■    deposition  was  not  properly  authenticated."     The  recitals 
^^utaiued  in  his  own  certificate,  the  name  and  notarial  seal 
Upended  to  the  deposition,  is,  as  I  conceive,  the  only  evi- 
dence we  have  that  he   was  by  proper  authority  acting 
»»  a  notary  public  when  he  performed  this  service.     These 
of  themselves  were  clearly  insufficient  for  such  a  purpose; 
*nd  unless  it  be,  as  claimed  by  respondent  s  couusel,  and 
"eld  by  the  other  members  of  the  court,  that  the 
^ipulation  between  the  counsel  dispenses  with  the  [*2G8] 
Necessity  of  such  proof,    or  that  such  stipulation 
^rds  presomptiye  evidence  that  ho  was  such  notary  at 
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the  time  stated,  there  can  be  no  pretense  of  justification 
allowing  the  deposition  to  be  used  as  evidence.  Therefo 
the  only  question  to  bo  determined  is  the  legal  effect  of  i 
stipulation. 

Let  us  first  examine  the  statutory  provisions  bearingnp 
this  matter.  I  shall  refer  only  to  such  portions  of  t 
chapter  as  more  directly  affect  this  question. 

Chapter  VI,  Laws  of  1861,  p.  380,  defines  the  author! 
and  mode  to  be  pursued  in  the  taking  of  depositions  wil 
out  the  State  and  to  be  used  in  our  courts.  Section  3 
provides:  ''That  such  deposition  shall  be  taken  upon 
commission  issued  from  the  court  under  its  seal,  upon 
order  of  the  court  or  judge,  upon  five  days'  notice."  T 
commission  shall  be  issued  to  a  person  agreed  upon  hy  < 
l)arties;  or,  if  they  do  not  agree,  it  shall  be  issued  to  a 
judge  or  justice  of  the  peace  selected  by  the  officer  granii 
the  same,  or  to  a  commissioner  of  deeds  appointed  by  1 
governor."  Section  381  provides  the  manner  of  prepari 
and  settling  interrogatories,  and  ''that  the  interrogator 
shall  be  annexed  to  the  commission;"  also,  "by  agreem* 
of  parties  the  examination  of  witnesses  may  be  had  wiUu 
interrogatories."  Section  382.  "The  commission  shall i 
thorize  the  commissioner  to  administer  an  oath,  and  to  tf 
his  deposition  in  answer  to  the  court."  In  this  instance 
commission  did  not  issue,  but  no  objection  to  the  depc 
tion  was  made  on  this  specific  ground;*  and  therefore  I  eh 
not  consider  at  this  time  the  effect  of  the  omission,  exd 
so  far  as  it  may  be  necessarily  involved  in  passing  upon  t 
question  contained  in  this  stipulation  of  counsel. 

The  stipulation  roads  as  follows : 

"It  is  hereby  stipulated  and  agreed  by  and  between  t 
parties,  plaintiff  and    defendants   in  this  action,   that  i 
deposition  of  defendant  S.  W.  Collins  be  taken  at  the  ci 
of  San  Francisco,  in  the  State  of  California,  before  F. 
Thibault,  notary  public,  on  the  —  day  of  November,  18( 

lying  hereby  all   preliminary  notice,   commission,  * 
forms.     This  deposition  to  boused    by  either  pitf 
on  said  trial." 
*Now,  in  considering  the  effect,  meanings  ^ 
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scope  of  this  stipultition,  we  must  not  depart  from 
certain  well-defiued  and  established  rules  applicable  in 
rachcase.  The  mode  of  taking  testimony  by  deposition  is 
in  derogation  of  the  common  law,  and  statutes  Avhieli  au- 
thorize such  a  proceeding  and  prescribe  rules  governing  it 
most  be  strictly  construed;  and  with  equal  strictness  must 
be  interpreted  any  agreement  of  parties  which  waives  or 
varies  any  of  these  statutoiy  requisites. 

What,  then,  is  the  legal  effect  of  this  stipulation?  First, 
itisagreed  that  the  deposition,  no  day  certain  being  named, 
ni&y  be  taken  in  San  Francisco,  California,  on  a)iy  day  in 
tlie month  of  November,  1866;  and  second,  that  although 
our  statutes  do  not  of  themselves  authorize  a  foreign  notary 
to  take  a  deposition,  yet  in  this  case,  the  parties  consent 
that  P.  J.  Thibault,  notary  public,  may  perform  this  ser- 
vice. Furthermore,  the  parties  waive  certain  acts  which 
otherwise  would  be  essential  to  the  validity  of  the  deposi- 
tion. These  are:  First.  The  five  days' notice  of  application 
forthecommissiou;  Second.  The  issuance  of  the  commission, 
deluding  necessarily  every  matter  proper  to  be  inserted  in 
such  commission;  and  Third.  The  form  of  the  interroga- 
tories. Certain  it  is  that  plaintiff's  counsel  have  not  ex- 
fimlj  or  directly  consented  that  such  deposition  may  bo 
^ou  the  trial  without  proper  proof  showing  that  Thibault 
vas  duly  acting  as  a  notary  when  such  deposition  was  taken. 
Nor,  as  I  interpret  the  agreement  of  the  parties,  is  there 
^y  legal  presumption  fairly  deducible  from  the  instrument 
tl^t,  on  the  eighth  of  November,  1866,  Thibault  was  au- 
thorized to  act  in  any  such  official  capacity. 

The  learned  judge  of  the  court  below  rests  his  decision 
of  this  point  on  these  grounds:  **By  the  stipulation  of  the 
P^es  to  take  the  deposition  of  Collins  'before  F.  J. 
■niibault,  notary  public,'  they  are  estopped  from  denying 
that  Thibault  was  a  notary  public."  According  to  a  strict 
^construction  of  the  stipulation,  *F.  J.  Thibault,  notary 
public,'  is  merely  descripiio  pei'sonce^  and  it  is  immaterial 
*«ether  ho  was  a  notary  or  not,  so  ho  was  the  party 
^^scribed  in  the  stipulation,  and  so  signed  himself, 
forties  can  stipulate  to  take  depositions  before  whomso- 
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[*270]  ever  they  please,  and  it  makes  no  ^differenoa 
whether  they  are  authorized  or  not."  And  the 
same  leai-ued  judge  thinks  **that  the  objection  might  |^fe 
had  some  weight  if  the  stipulation  was  that  the  depositm 
should  bo  taken  before  mi?/  notarij  pnhlic  in  and  for  the  c^ 
and  cou7iiy  of  San  Francisco,^^  but  concludes  *'that  in  sndi 
case  it  would  be  doubtful,  as  it  is  agreed  by  the  stipolation 
that  the  deposition  should  he  used  hy  cKJict  party  on  the 
trial;"  and  I  infer  that  these  are  the  only  grounds  upoE 
which  respondents'  counsel  rely  in  support  of  the  ruling  of 
the  court  below  on  this  point,  as  their  briefs  upon  vhich 
they  submitted  the  appeal  are  silent  respecting  it. 

In  the  first  place,  the  learned  judge  holds  "that  by  the 
stipulation  the  plaintiff  is  estopped  from  denying  that 
Tliibault  was  a  notary  public,"  and  this,  of  course,  murt 
lefer  to  the  time  when  the  deposition  was  taken,  to  wit:  the 
eighth  of  November,  1866,  the  stipulation  being  entered 
into  on  the  third  of  the  same  month. 

Allow  that  the  parties  did  admit  the  official  character  of 
the  person  named,  on  the  third  of  November,  why  are  they 
estopped  from  denying,  or  rather  from  compelling,  the  ad- 
verse party  to  show  such  official  character  on  the  following 
eighth  of  the  month?  No  expressed  words  contained  in 
the  stipulation  have  dispensed  with  this  proof,  nor  can  any 
legal  intendment  be  in  favor  of  an  admission  that  such 
official  relation  continues  for  an  unlimited  or  indefinite 
time.  Any  rule  of  construction  governing  an  agreement  of 
the  parties,  in  respect  to  the  official  character  of  a  comm)Sr 
sioner  authorized  to  tal^e  depositions,  would  equally  apply 
to  a  regular  commission  issued  by  judicial  order;  and  if  the 
rule  invoked  by  the  learned  judge  bo  correct,  it  must  folio* 
that  in  no  case  would  the  acta  of  the  officer  named  in  such 
commission  require  authentication,  beyond  his  own  signer 
ture,  certificate  and  seal:  a  construction  utterly  opposed  to 
the  universal  practice  of  courts,  except  where  the  statute,  as 
not  in  this  State,  makes  the  certificate  and  seal  a 
t  authentication.  The  judge  further  says:  "Ac- 
to  a  strict  construction  of  the  stipulation,  *F.  •• 
It,  notary  public,'  is  merely  descriptio  pet^nce^  ^ 
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it  ■  nuDfttteial  whether  he  was  a  notary  or  not,  as  he  was 
.  ttepirtjr  deecribed  in  the  stipnlationy  and  so  signed  him- 
■ft"   "Parties  oaa  Btipnkte  to  take  depositions  before 
ihoasoeyer  they  pleaae,  and  it  makes  no  difference 
vlefliBr  *tkey  are  aathoriaed  to  adminbter  oaths  or  [^71] 
loL"  From  this  it  would  seem  he  holds  this  to  be 
nigraemeiit  that  Thibanlt  may  perform  this  service  as  a 
jania  indindnal,  and  not  w  a  notary  public.    As  I  look 
^on  this  matter,  auoh  an  interpretation  is  not  warranted, 
cUht  by  strict  oonatmotion  or  the  most  extended  sense  in 
yAUk  it  can  be  regarded.    It  is  unquestionably  true  that  a 
prifite  indiyidual  may,  by  consent  of  parties,  take  a  de- 
potttioii  beyond  the  State;  but  such  authority  is  derived 
bom  the  express  agreement  of  parties  to  the  action.    But 
yAm  the  authority  is  devolved  upon  a  certain  named  per- 
ioa  18  an  qjBoer,  and  no  express  authority  given  him  as  an 
ndUftfO^  assuredly  he  cannot,  for  the  time  being,  lay  aside 
khoffidal  charactflor,  and  legal  effect  be  given  to  his  acts 
^te  performed  by  him  as  a  private  person.    Such  an  act 
ttit  be  held  as  wholly  unauthorized ;  nor  could  the  act  be 
eoondered  differently  in  a  case  where,  at  the  time  the 
■i^alition  was  made,  the  person  named  was  exercising  the 
dotifla  of  a  particular  office,  but  when  the  deposition  was 
Uen  his  authority  as  an  officer  had  terminated.     Hence, 
it  IB  that  the  fact,  if  disputed,  must  be  shown;  that  he  was 
pioperly  acting  in  the  capacity  he  represents  at  the  time 
^ict  is  done.    For  this  purpose,  as  already  stated,  liis 
<^eertificate  and  seal  is  not  sufficient. 

There  seems,  in  the  opinion  of  the  court  below,  some 
^bm  laid  on  that  clause  in  the  stipulation  which  provides 
"ttitthe  deposition  should  be  used  by  either  party  on  the 
'od.*  The  learned  judge  evidently  overlooked  this  fact, 
^  it  was  not  the  uses  which  might  be  made  of  a  deposi- 
soi  taken  in  accordance  with  the  stipulation,  but  the  point 
^^'ttboverted  was  that,  in  fact,  there  was  no  deposition 
vluok  could  be  received  as  evidence  in  the  case.  This  was 
wprdiminazy  matter  to  be  determined;  and  the  functions 
^^  it  was  to  peifonn,  if  any,  depended  wholly  on  the 
Xir.DsQ^— 16   . 
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fact  as  to  whether  it  could  be  at  all  considered  as  eyidenc 
iu  the  case. 

The  evidence  contained  in  the  deposition  of  Collins  h 
strongly  iu  support  of  the  defense  set  up  in  the  answer^ 
and  undoubtedly  this  evidence  exercised  great,  if  not  a  con- 
trolling influence,  in  determining  the  finding  of  facts. 

Under  these  circumstances,  and  for  the  reasons  expressed 

in   this  opinion,  I  conclude  that  the  court  below 

[*272j  erred  in  disallowing  plaintiff's  *motion  for  a  new 

trial  on  the  one  ground  herein  stated,  and  therefore 

dissent  from  the  judgment  of  my  associates. 


UPON  KEHEAEING. 
By  the  Court,  Lewis,  J. : 

K  the  truth  of  the  geometrical  axiom,  that  "things  which 
are  equal  to  the  same  thing  are  also  equal  to  each  other, 
should  be  denied,  no  line  of  argument  could  perhaps  be 
pursued  which  would  more  closely  establish  it  than  the 
simple  statement  of  the  fact.  So  upon  the  question  of 
partnership  in  this  case,  that  no  agreement  between  Collins 
and  Sheldon  and  Peck  and  Fitch,  could  impose  the  dnties, 
liabilities,  and  responsibilities  of  a  partnership  upon  Gross, 
Martin,  and  Richardson,  who  were  utter  strangers  to  such 
agreement,  is  almost  a  self-evident  proposition.  We  will 
therefore  leave  that  question  with  the  consideration  which 
was  given  to  it  in  the  original  opinion  of  this  court. 

Upon  the  second  point  made  by  counsel  for  appellant, 
we  are  equally  well  satisfied,  not  only  that  the  conclusion 
arrived  at  by  the  majority  of  the  court  is  correct,  but  thfti 
it  is  also  supported  by  an  unbroken  current  of  authorities! 
and  the  uniform  practice  of  the  courts. 

Counsel  complain  that  the  majority  of  the  court  miscon- 
strued the  stipulation  under  which  the  deposition  of  ColliD* 
was  taken,  and  claim  that  they  did  not  admit  Thibault  t< 
be  a  notary  public,  even  at  the  time  the  stipalation  ^ 
entered  into,  much  less  that  he  w  as  so  at  the  time  the  d^ 
sition  was  taken.  To  us,  nothing  seems  clearer  thantha 
such  admission  is  made  by  the  stipulation. 
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Botit  ja  a  matter  of  no  oonflequence,  so  far  as  ibis  case 
keoBcemedy  whether  siich  oonstraction  be  placed  upon  it 
orjoj^ier>  the  certifloate  under  the  notarial  seal  is  prima 
/aw  jftridence  of  ThibaoU's  ofBoial  charaoter,  and  further 
{■prfof  thpit  faet  coold  only  be  required  after  snch  evidence 
VMoispooiae  J^tabntting  teatinKmy. 
I :  &JiOiNi  mit.appear  that  appellant  even  attempted  to  prove 
ftit  Tkibaolt  was  not  a  notaryy  but  simply  objected  to  the 
i^rodoetion  cxf  the  deposition.. 
.  Ih^  .certificate  ot  an  officer  or  oommiasioner  tak- 
u^  a  deposition  ^  uniformly  received  by  all  oanrts  [^73] 
Ufrima  facie  evidence  of  his  official  character. 
No  rale  of  law  is  perhaps  more  familiar  to  the  profession, 
or  more  freqaently  retognized  by  the  courts.  In  answer, 
dimfoie,  to  the  assertion  that  to  receive  it  as  evidence  of 
ll»  epBMnissionei^s  <^cial  oharacter  ^' would  be  opposed  to 
m  jmoifiersal  prao^ioe  of  the  courts/'  we  simply  refer  to  a 
%(BtBfiS^  where  without  the.  authority  of  statute  the  certifi- 
^k:Wm  80  reoeived*.  {J)ean  y^  2)/geri^  1  A.  £.  Marsh.  172; 
(!^amiiy.  J)urgif^  6  Maine,  9;  JBuUen  v.  Anwldy  31  Maine, 
^j  yime  V.  Smiih,  2  Cranch.  0.  C.  31;  Price  v.  Mon^, 
Sllc{jaan«  4;  Faiapaoa  Ina.  Co.  v.  SoiUhgaie,  5  Pet.  601; 
Aiflier  V.  JUeniU,  11  How.  375;  Buggies  y.Budcnorj  1  Paine, 
^   Bee  also  1  GreenL  Ev.,  sec.  323;  1  Hill,  249.) 

The  seal  of  |i.  notary  public,  says  Mr.  Qreenleaf,  ''is  also 
pdiciaUy  taken  notice^of  by  the  courts,  he  being  an  officer 
reeognissed  by  the  whole  commercial  world."  (Greenl.,  sec. 
M  The  seal  of  the  notary  is  evidence^of  his  official  char- 
Mer.  (Ohitty  on  Bills,  655.  See  also  MoU  v.  SmUh,  16 
CdL  638,  and  cases  there  cited;  Browne  v.  Phil.  Bank,  6 
^*  k  BawlOt  4S1.)  This  is  a  universally  recognized 
^  when  the  notary  acts  within  the  sphere  generally 
*^(ned  to  him  by  the  law.  In  this  case  the  authority  to 
Uathedeposition  is  given  by  the  stipulation  of  the  parties, 
^fund  hoc  such  stipulation  answers  all  the  purposes  of 
^sUtota  giving  the  same  authority. 

S^lteariog  denied. 
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lu  tlio  bill  of  exceptions  presented  to  this  court,  the  . 
pellant  complains  of  two  rulings  made  by  the  court  bel 
during  the  progress  of  the  trial,  and  assigns  them  as  em 
each  of  which  will  be  adverted  to  in  their  regular  order.  A: 
first,  it  is  claimed  that  the  court  erred  in  allowing  the  defen 
ant  to  read  the  deposition  of  S.  W.  Collins,  counsel  giving 
a  reason  why  it  should  not  be  placed  in  evidence,  that  it  w 
not  taken  by  any  person  having  the  authority  to  take  dep 
sitions.  It  seems  the  deposition  was  taken  in  accordan 
with  the  following  stipulation  entered  into  between  il 
counsel  for  the  respective  parties:  "  It  is  hereby  stipulate 
and  agreed  by  and  between  the  parties,  plaintiff  and  d 
f endants  in  this  action,  and  the  deposition  of  the  defendai 
S.  W.  Collins,  be  taken  at  the  city  of  San  Francisco,  Sta 
of  California,  before  F.  J.  Thibault,  notary  public,  on  tl 
—  day  of  November,  a.  d.  1866,  and  hereby  waive  all  pi 
liminary  notice,  commission  and  other  forms.  The  dep 
sition  to  be  used  by  either  party  on  the  trial." 

F.  J.  Thibault,  over  his  signature  and  official  seal,  c( 
tifies  that  the  witness  appeared  before  him  in  his  office 
San  Francisco,  on  the  eighth  day  of  November,  and  mm 
answers  to  the  interrogatories  propounded  by  the  attc 
neys  for  the  respective  parties,  which  answers  were  pro 
erly  returned  to  the  court  where  the  action  was  pending. 

The  objection  would  have  possessed  more  merit  if  com 
sel  had  not  in  the  stipulation  acknowledged  Thibault  to  I 
a  notary  public,  and  had  not  agreed  that  he  should  take  tl 
deposition. 

Were  it  not  for  the  stipulation,  plaintiff's  counsel  migb 
perhaps,  have  required  further  proofs  of  Thibault's « 
thority  to  take  the  deposition,  but  the  acknowledgment  ( 
his  official  character  in  the  stipulation,  andtheagie< 
[*267]  ment  that  the  deposition  should  be  t^ken  *b€^ 
him,  rendered  any  further  proof  of  his  authorit 
unnecessary.  It  is  not  denied  by  counsel  that  it  was  tab 
by  the  very  person  agreed  upon.  Hence,  to  require  furfta 
proof  of  his  authority  or  official  character  would  be  sapei 
fluous;  and,  indeed,  the  stipulation  would  effectually  esb) 
the  parties  to  it  from  denying  such  authority.    Even  if  Tb 
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not  a  notary  public,  or  an  officer  usoaUy  author- 
» depositions*  yet  the  parties,  having  agreed  that 
do  so,  should  not  be  permitted  to  come  into 
A  the  last  moment  interpose  the  objection  that 
athority  to  do  the  act  which  the  parties  agreed 
lo.  Their  stipulation  is  all  the  authority  neces- 
I  a  case;  the  deposition  was,  therefore,  properly 

proof  that  Sheldon  was  not  a  member  of  the  firm 
&  Co.  tended  to  contradict  or  vary  the  written 
letween  Fitch  &  Peck  and  Collins  and  Sheldon, 
sible  to  understand.  Those  contracts  certainly 
tion  the  firm  of  Collins  &  Co.,  and  there  is  not 
1  them  tending  to  show  that  Sheldon  was  a  mem- 
sopartndrship.  To  prove  that  he  was  not,  would 
t  seems,  vary  or  contradict  the  written  instru- 
iis  objection  to  the  testimony  of  S.  W.  Collins 
terly  untenable, 
t  affirmed. 

J.,  dissenting: 

going  opinion  expresses  my  views  of  the  law  of 
zcept  in  regard  to  the  admission  of  Collins'  do- 
evidence.  Opposed  to  the  views  of  a  majority 
rt  on  this  point,  I  think  that  the  court  below 
)  excluded  the  deposition  on  one  of  the  grounds 
a  interposed  by  plaintiff's  counsel:  ''That  the 
acter  which  Thibault  represented  in  taking  the 
was  not  properly  authenticated."  The  recitals 
a  his  own  certificate,  the  name  and  notarial  seal 
J  the  deposition,  is,  as  I  conceive,  the  only  evi- 
have  that  he  was  by  proper  authority  acting 
public  when  he  performed  this  service.  These 
es  were  clearly  insufficient  for  such  a  purpose; 
it  be,  as  claimed  by  respondent's  counsel,  and 
)  other  members  of  the  court,  that  the 
i  between  the  counsel  dispenses  with  the  [^68] 
f  such  proof,  or  that  such  stipulation 
somptive  evidence  that  he  was  such  notary  at 
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In  Ihdlen  v.  Arnold  (31  Me.  583),  there  is  nothing  in 
report  of  tlie  case  showing  whether  the  deposition  was  tal 
within  or  without  the  State.  The  opinion  of  the  court  i 
delivered  orally,  and  the  statement  of  the  case  is  altoget! 
too  meagre  to  entitle  it  to  any  considerable  weight  as 
thority  under  any  circumstances.  The  decision  of  the  co 
clearly  related  to  the  question  presented  by  the  facts  befi 
it;  and  without  an  understanding  of  these  facts  it  cani 
properly  be  claimed  as  authority  in  support  of  the  m( 
general  proposition.  A  later  case  than  either  of  those  : 
ferred  to,  decided  by  the  appellate  court  of  that  State,  fi 
nishes  in  some  measure  an  explanation  of  the  grounds 
the  decision  in  the  case  last  cited. 

In  Palmer  v.  Fogg  (35  Me.  368)  depositions  purporting 
have  been  taken  before  a  commissioner  in  Wisconsin,  f 
pointed  by  the  governor  of  Maine,  were  objected  to  by  ( 
fendant's  counsel,  claiming  ''that  it  was  incumbent  on  i 
plaintiff  to  prove  that  they  were  taken  and  certifi 
[*276]  by  a  person  legally  empowered,"  etc.  *The  odd 
in  response,  say:  **  By  the  revised  statutes,  chap 
134,  such  commissioners  and  their  official  acts  are  plac 
iipon  the  same  footing  with  justices  of  the  peace  and  th 
official  acts  within  this  State.  Hence,  authentication  aliui 
18  not  required."  And  cites  in  support  of  its  ruling  the  case 
above,  Bvllen  v.  Arnold.  So  that  i  t  would  appear  to  have  b€ 
understood  by  the  court  that  the  official  act  questioned 
31  Maine,  583,  was  performed  by  a  magistrate  of  that  Sta 

In  1  Hill,  249  {Williams  v,  Eldridge),  a  commission 
take  the  deposition  of  a  witness  in  Canada  was  issued 
one  of  the  New  York  courts,  directed  to  certain  comm 
sioners  by  name,  one  of  whom  was  Solomon  T.  Cheslc 
Upon  return  of  the  deposition,  signed  by  S.  Y.  Cheslej, 
was  objected  to  for  the  reason  '' that  it  should  havebei 
attested  by  his  first  name  at  length."  The  court  on  app« 
held  **that  commissioners  under  the  act  are  quoad  1m  ol 
cers  of  the  court.  Their  return  of  evidence  is,  in  effect,  H 
any  office  copy  made  by  the  clerk  of  the  very  court  to  irlii< 
he  belongs.  The  court,  knowing  the  real  name  of  its  office 
is  every  day  in  the  habit  of  recognizing  his  signatoie  > 
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nlidi  tiboni^  his  first  name  be.denoted  only  by  initials."  I 
iBil;.i^Jow  to  disoOT^  any  analogy  between  the  points 
Mdi^  jyi^  th#^  oaae  and  tbe  o^e  before  xm^  Nor  can  I  perceive 
)lim|iyi^a  aini^  ei^preasion  contained  in  the  opinion  of  the 
lHQI^  jqdga.miUij^ltea  against  the  position  contended  for 

JliiPetmw  IBM  {TteJ^aiapKo  Ins.  Co.  v.  SaiUkgcUe),  the 
onlj  point.  dMided '  having  any  bearing  on  this  question  is 
ipiBei^tlj  sta^  in  the  sylbbias  of  the  case  as  reported : 

"  la  ,th^  caption  pf  a  deposition  taken  before  the  mayor 
flINoilcdky  ,tOi1%e.iised  in  a  cause  depending,  and  afterwards 
iriad'in  the  oircnit  oonrt  of  the  United  States  held  in  Balti- 
Mpb,  the  mayor  stated  tbe  witness  '  to  be  a  resident  in 
IMolkfgnd  in  }iis  certificate  hfa  states  that  the  reason  for 
Wp]^.ti)e.4<VOsition  is,  '  that  the  witness  lives  at  a  greater 
dirtiDoa ,  than  one.  hnndred  mles  from  the  place  of  trial,  to 
vitk  ia  tbe  borongh  ,of  Noocfplk/  It  was  sufficiently  shown 
IjlhacQrtifiaalffb  at  Jmsi prima/oGief  that  the  witness  lived 
4«gra8ifr  distance  than  one  hundred  miles  from  the  place 

^The  court  fortbermore  says:  ''This  was  a  fact  [^277] 
psxiper  for  inquiry  by  the  officer  who  took  the  depo- 
tttum,  and  be  has  certified  that  such  is  the  residence  of  the 
^ito^ss."  .Also  cites  the  case  of  lidl  v.  Moi-rtson  (1  Pet. 
^),  as  deciding  ''that  the  certificate  of  the  magistrate  is 
0M)d  cnddeuce  of  the  facts  therein  stated,  so  as  to  entitle 
^  deposition  to  be  read  to  the  jury." 

13ie  deoision  of  the  United  States  court  in  both  these 
^>M  turns  i^Km  a  construction  given  to  the  act  of  congress 
^  tbe  fourth  of  September,  1789,  chapter  twenty,  under 
the  aatboxity  of  which  the  deposition  purported  to  have 
*^  taken,  in*  reference  to  which  the  court  (1  Pet.  355) 
^ji:  "Xhe>  authority  to  take  testimony  in  this  manner,  be- 
^  ia  derogation  of  the  rules  of  the  common  law,  has  always 
^'^  construed  strictlyy  and  therefore  it  is  necessary  to  es- 
tablish that  all  the  requisites  of  the  law  have  been  complied 
^tl^  before  such  testimony  is  admissible." 

Ibeaet  of  congress  referred  to  provides  "that  every 
P^^  deppaing  as  aforesaid  shall  be  carefully  examined, 
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and  cautioned,  and  sworn  or  affirmed  to  testify  the  whole 
truth,  and  shall  subscribe  the  testimony  by  him  or  her 
given,  after  the  same  shall  bo  reduced  to  writing,  whiclr 
shall  be  done  only  by  the  magistrate  taking  the  deposition, 
or  by  the  deponent  in  his  presence.  And  the  deposition  so 
taken  shall  be  retained  by  such  magistrate  until  he  deliver 
the  same  with  his  own  haiKl  into  the  court  for  which  they 
are  taken,  or  shall,  together  with  the  certificate  of  the 
reasons  as  aforesaid  of  their  being  taken,  and  of  the  notice, 
if  any  was  given  to  the  adverse  party,  be  by  him,  the  saiJ 
magistrate,  sealed  up  and  directed  to  such  court,  and  re- 
main under  his  seal  until  opened  in  court." 

The  court  then  proceeds:  *'  Without  doubt,  the  certificnte 
of  the  magistrate  is  good  evidence  of  the  facts  therein 
stated,  so  as  to  entitle  the  deposition  to  be  read  to  the 
jury  if  all  the  necessary  facts  are  there  sufficiently  disclosed. 
It  is  not  denied  that  the  reducing  the  deposition  to  writing 
in  the  presenco  of  the  magistrate  is  a  fact  made  material  by 
the  statute,  and  that  proof  of  it  is  a  necessary  preliminary  to 
the  right  of  introducing  it  at  the  trial.  But  it  is  supposed 
that  sufficient  may  be  gathered  by  intendment  from  the 
certificate  of  the  magistrate  to  justify  the  presumption  that 
it  was  done.  The  certificate  was  in  these  words: 
r*278]  'State  of  ^Tennessee,  Dickson  County,  ss.  At 
Charlotte,  in  said  county,  on  the  fourth  day  d 
July,  1822,  before  me,  James  M.  Ross,  justice  of  the  peace 
and  one  of  the  judges  of  the  county  court  of  Dickson  coanty, 
came  personally  John  Mockbee,  being  about  the  age  of  fifty- 
one  years,  and  after  being  carefully  examined,  and  cautioned 
and  sworn  to  testify  the  whole  truth,  did  subscribe  th* 
foregoing  and  annexed  deposition,  after  the  same  was  re* 
duced  to  writing  by  him  in  his  own  proper  hand.*  The 
certificate  then  proceeds  to  state  the  reason  for  taking  the 
deposition,  etc.,  in  the  usual  form.  It  is  remarkable  that 
certificate  follows  throughout,  with  great  exactness  of  termSy 
every  requisition  in  the  statute,  with  the  exception  as  to  tha 
deposition  being  reduced  to  writing  in  the  presence  of  Iha 
magistrate,  and  it  is  scarcely  presumable  that  it  was  acci- 
dentally omitted.   At  all  events,  every  word  in  the  certifioata 
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■If  be  peileefly  trod,  and  yet  the  depositioii  may  not  have 
kMi  feduMd  to  writing  in  the  magietntte^s  presence.  If  this 
^ii^  flieiiihiBre  can  arise  no  jdst  preeumption  in  favor  of 
t  hAw^  ihink,  in  It  case  of  this  nature,  where  evidence 
tmfiA  ic^  be  sdttdtted  oontrarf  to  the  rales  of  the  com- 
MJ'bwi  BOBiethiilg  more  than  a  mere  presumption  should 
lilt  tta«  it  was'  rightly  taken.  There  ought  to  be  direct 
ml  that  the  requisitions  of  the  statute  have  been  fully 
oaylied'  with.  We  ajre,  therefore,  of  opinion  that  the  de- 
QAbu  was  properly  rejected.*' 

hIMer.  t.  Maritt  (11  How.  376),  the  court  disposes 
f  fhe  objection  ntade  to  a  disposition  on  the  authority 
( ttese  two  eases,  and  furthermore  holds,  that  a  probate 
idp  ii  a  county  jndg^  within  the  description  of  the  law. 
Otoeml.  Ev.,  see.  883,  is  also  referred  to  as  authority  on 
di  point.  I  cannot  perceive  that  the  text  lays  down  any 
MMiir  rule  fKan  is  f ortiished  by  these  three  decisions  of 
Miiq^iMie  contij  indeed,  the  autibor's  notes  refer  to  the 
ilB'fa  1  P^ten  in  support  of  the  text,  and  states  the  rules 
ftfveeisely  the  same  language:  "  That  the  magistrate's  cer- 
losie  will  be  good  evidence  of  all  the  facts  therein  stated, 

>  tf  to  entitle  the  deposition  to  be  read,  if  the  necessary 
i0to  are  therein  sufficiently  disclosed.**  Certainly  there  is 
Mliifig  in  tiiis  to  authorize  us  to  extend  the  rule  to  other 
KBideiital  facts,  but  which  are  equally  essential  to 

10  talidity  of  ^evidence  presented  in  such  form :  [^279] 
idifor  instance  as  the  point  now  being  considered, 
[  piOving  the  official  character  of  the  notary  who  took  this 
oporition.  This  preliminaiy  fact  being  established  by 
i^oper  proof,  then  the  certificate  of  the  officer  becomes  evi- 
BM,  at  least  prima  fade^  that  the  statutory  requirements 
^been  observed,  if  the  necessary  facts  are  disclosed  iu 
^  eertificate.  In  my  judgment  tbese  authorities  go  no 
Hlier. 

Ike  otiber  authorities  cited  (2  Granch.,  6  McLean,  and  1 
^)  are  not  contained  iu  our  libraries,  and  as  to  the  con- 
3iHng  facts  upon  which  these  decisions  are  founded,  the 
Ij  knowledge  we  have  is  such  as  can  be  gathered  from 

>  digest;  and  I  can  see  nothing  contained  in  the  synopsid 
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of  such  cases  that  in  any  manner  distinguishes  them  : 
the  rule  already  stated  from  the  supreme  court  decisioi 

Both  in  this  and  the  former  dissentiug  opinion,  in  sts 
what  I  conceived  to  be  the  proper  rule,  I  must  be  uo 
stood  as  applying  it  to  the  facts  shown  in  the  case  noTi 
fore  us.  I  do  not  propose  at  this  time  to  extend  the  inq 
further,  or  suggest  what  should  be  held  8u£Bicient  proi 
authorized  or  official  character  of  the  person  taking  a  d 
sition,  if  the  circumstances  were  different.  It  undonbt 
has,  in  some  instances,  been  held,  that  when  a  depos: 
has  been  taken  pursuant  to  a  commission  issued  by  jud 
authority,  the  court  will  regard  the  certificate  of  the  < 
missiouer  to  that  effect  as  sufficient  proof  of  identity,  i 
iug  the  act  as  done  by  an  officer  of  the  court.  Anothe: 
ceptional  case  would  probably  be,  where  the  party  ob 
ing  was  present  when  the  deposition  was  taken.  And 
class  of  exceptions  might  be  further  extended  to  the  u 
most  limits  which  precedent  has  gone,  and  yet,  as  Ibel 
in  no  respect  conflict  with  the  rule  insisted  upon  in 
instance. 

The  statute  in  force  in  this  State  regulating  the  ma 
of  taking  depositions  out  of  the  State  provides  but  the 
method,  to  wit :  the  issuance  of  a  commission  by  the 
thority  of  the  court  or  a  judge.  A  notary  is  not  one  oi 
officers  named  to  which  a  commission  can  be  issued 
though  the  parties  may  agree  upon  the  person  to  who 
may  be  issued;  and  giving  to  the  foregoing  deoisioDi 
the  force  which  is  claimed  for  them,  it  would  sii 
[*280]  ^amount  to  this,  that  if  a  commission  had  1 
issued  by  proper  authority  to  take  the  deposi 
of  Collins,  the  person  so  agreed  upon  as  commissione; 
otherwise,  the  officer  designated  in  the  commission,  mi 
by  his  own  certificate,  authenticate  his  official  action.  ( 
a  case  is  not  before  us. 

It  is  not  necessary  to  again  refer  to  the  terms  of 
agreement  made  by  counsel.  It  is  shown  that  no  com 
sion  was  issued,  and  the  officer  who  took  the  depositio 
not  empowered  so  to  do  by  our  statute,  and,  therefore, 
cording  to  my  understanding,  it  falls  not  within  either 
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ff  spirit  of  any  mle  whioh '  is  recognized  by  any  of 
igoiflg  anthoriiies. 

fli  briefly  refer  to  some  other  decisions  affecting  this 
dr,  itfter  haring  considered  the  statutory  provisions 
'  upon  it.  The  officers  who  are  anthorized  by  our 
'lake  depositionB  ont  of  the  State  are  '^  jadges,  jas- 
flie  peace,  and  commissioners  of  deeds  appointed 
foiTertior  of  this  State.**  We  have  no  statate  which 
k  certificate  nnder  the  signature  and  seal,  or  either, 
ge  or  justice,  in  such  a  proceeding,  su£Scient  antheu- 
of  official  character;  but,  on  the  contrary,  the  law 
ovide  that  an  official  act  performed  by  a  oommis- 
{  deeds  may  be  shown  by  the  certificate  and  seal 
(Dommissibner.  (Acts  1864--5,  130;  Territorial  acts, 

r  the  authoriiy  of  Clemeni  t.  Durgm  (6  Maine,  9,) 
dtedy  the  signature  and  seal  of  any  office,  except  a 
noner,  would  be  rejected  as  prima  facie  proof  of 
icial  character;  the  statute  here,  like  a  rule  of  court 
e,  having  confined  such  mode  of  authentication  to  a 

I  class  of  officers. 

evised  statutes  of  Connecticut  (89,  sec.  115),  pro- 
at  "  depositions  may  be  taken  in  any  other  State  or 
by  a  notary  public,  commissioner  appointed  by  the 
r  of  this  State,  or  any  magistrate  having  power  to 
ter  oaths,  and  the  witness  *  *  *  shall  subscribe 
osition  and  make  oath  to  it  before  such  authority, 

II  attest  the  same,  and  certify  that  the  adverse  party 
igent  was  present,  (if  so)  or  that  he  was  notified; 
[1  also  certify  the  reason  of  taking  such  de- 

,  *shall  seal  it  up,  direct  it  to  the  court  [*281] 

t  is  to  be  used,  and  deliver  it,  if  desired,  to 

7  at  whose  request  it  was  taken.'* 

dference  notes  to  this  section  cite  TJiompson  v.  Steio- 

Honn.  171),  wherein  a  deposition  taken  in  another 

iS  accompanied  by  a  certificate  of  the  county  clerk, 

cated  under  the  seal  of  the  county,  that  such  person 

stice  of  the  peace,  was  held  sufficient. 

!m  V.  Perkins  (17  Pick.  369),  objections  were  ma<le 
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to  a  deposition  taken  before  Searle,  a  jastioe  of  the  pea* 
in  Bhode  Island,  unless  the  fact  that  Searle  was  at  the  tin 
a  justice  of  the  peace  should  be  proved  by  the  record  of  I 
appointment  and  qualification.  But  it  was  ruled  that " 
might  be  proved  by  evidence  that  he  was  at  the  time  actii 
in  the  capacity,  and  in  fact  exercising  the  oflSce  of  jnrti 
of  the  peace."  The  court  say :  "  Here  it  was  proved  to  t 
satisfactibn  of  the  court,  that  the  justice  taking  the  depo 
tion  was  an  acting,  justice  of  the  peace.  This  kind  of  pre 
has  always  been  held  good  prima  facie  evidence  of  tiie  a 
pointment  and  qualification  of  a  magistrate  so  as  to  anth< 
ize  him  to  take  depositions."  In  this  case  the  depositi 
appears  to  have  been  taken  without  a  commission — men 
upon  notice.  In  Adams  v.  Graves  (18  Pick.  366),  it  i« 
held  'Hhat  by  a  rule  of  court  where  a  deposition  istak 
under  a  coinmission  directed  to  any  justice,  etc.,  the  eerti 
cate  of  execution  on  the  return  of  such  commission  bj 
person  professing  to  act  as  such  magistrate  shall  be  pm 
facie  evidence  of  his  ofiicial  character,  and  the  burden 
proof  shall  lie  on  the  objecting  party.'' 

The  inference  to  be  derived  from  these  decisions  is,  th 
the  statutes  of  that  State  were  silent  in  respect  to  the  authei 
tication  necessary  in  such  cases,  and  the  court  by  rule  so] 
plied  the  omission  in  part  by  providing  that  when  a  depoa 
tion  was  taken  in  conformity  with  a  commission,  the  oertii 
cate  of  the  magistrate  was  to  be  deemed  prima  f<xcie  evidenc 
of  his  official  character;  whereas  proof  aliunck  such  certii 
cate  was  requisite  when  the  deposition  was  taken  m^ 
upon  notice. 

In  New  Hampshire,  (Shepherd  v.  Thompson,  4  N.  H.  Sli 
it  seems  the  court  by  rule  prescribed  that  'Hhe  clerk  of  tli 
court  in  the  county  where  the  action  is  pending  Dft, 
[^82]  issue  a  commission  ^to  take  depositions  in  the  fM> 
tion,  which  commission  shall  be  directed  to  anyjo^ 
tice  of  the  peace,  notary  public,  or  other  officer  kgiB; 
empowered  to  take  depositions  or  affidavits  in  the  State  o 
county  where  the  deposition  is  to  be  taken." 

A  deposition  taken  in  New  York,  by  commission,  vanlfi 
the  aforesaid  rule,  was  objected  to,  because  '*it  did  notip 
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fi|r%tthe  pcmon  wliQ  tocA  the  deposition  had  any  anthor- 
i^|i»MiA  4^|poeitiQtt8|  ^ir  that  he  was  a  justice  of  tiie  peace 
«ifiiMJpi>bl^*^  The-eoiirt  said:  *' We  think  this  objec- 
iioaJiwettifiHuided.  .  It  has  always  been  the  uniform  prac- 
iiflli^tlht  <90fui  tareqnixe  evidence  that  the  person  who 
takthtdiiiMintioa  wa9*didyqaaliCu9^  whether  it  were  taken 
wkr  tov  alphlto  or  iiiid^r  a  commission.  Slight  cTideuce 
kijAea.bfmi  deemed  sufficient,  but  no  deposition  taken 
4wdii«ieir#r  been  msoeived,  unless  by  consent  of  the  oppo- 
iiti.yprliy,  ..wklMMit  such  proof  .*" 

XWiBMoe  omrt  (opinion  by  Parker,  J.)  in  Dunlap  v.  TTa^- 
dbk  &fi*r  H«;460»,liad  further  occasion  to  consider  the  ques- 
ted to*4ke  tneasure  of  evidence  necessary  to  show  the  o£S- 
«il  sbaiaMler'.of  ihe  officer  taking  a  deposition  in  another 
8U|«.  A'  deposition  was  taken  before  a  justice  of  the  peace 
^HuBiffii  oounfyf  New  York,  and  to  show  that  ''Chapman, 
MmwImiq  it  was  taken,  was  a  justice,"  a. certificate  was 
nfcjjp  importing  to  be  ''.signed  by  the  clerk  of  said  Madi- 
MMOSVty^iapd  tohave  the  seal  of  the  county  affixed  to  it; 
fttt  Chapman  was,  at  the  time  of  taking  said  depositipn, 
ttBBof  Uie  jnataeesof  the  peace  for  said  county,  duly  elected 
tadiqaslified;  and  that  the  clerk  was  acquainted  with  his 
WdwEitiDg,  and  believed  the  signature  to  the  caption  to  be 
Uil^poper  handwriting  and  signature/' 

Iks  deposition  was  receiyed,  and  upon  appeal  the  court 
aqu:  "In  holding  that  the  certificate  of  the  county  clerk 
^OQUpeti^t  eyidence  of  such  appointment,  we  do  not  mean 
io  be  understood  that  other  evidence  is  to  be  excluded. 
'  ^rideibe  that  the  individual  is  an  acting  magistrate  has  uni- 
^QKH^y  been  held  to  be  sufficient  frima  fade  for  such  pur- 
PQM. 

Agun,  in  the  case  of  SieeU  v.  Stone,  (12  N.  H.  90,)  the 
*^  court  distinctly  approves  of  the  rulings  in  the  last  two 
^^  andresffirms  the  construction  given  to  the  rule. 
'''^nle  of  court  ^commented  on  in  these  cases,  it  [^283] 
^  be  iiotedy  did  not  prescribe  what  form  of  evi- 
^^ttse  was  noroffsaiy  to  show  the  official  character  of  the 
*4oer;  bafeia  this  particular  it  stands  on  an  equal  footing 
^  cm  slsfaitss.  Under  these  authorities,  the  certificate 
^Ihibsiilt  would  be  clearly  insufficient. 
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In  Louisiana  (14  La.  A.  795)  it  was  held  that  ''theca 
city  and  signature  of  a  justice  of  the  peace,  who  has  tai 
a  deposition  under  a  commission  in  another  State  mnst 
established  by  the  certificate  of  the  governor  under 
^neat  seal  of  the  State."    (20  U.  S.  Digest,  363,  sec.  3 
In  Vermont  (1  Chip.  176)  the  court  ruled  that  **a  dejx 
tion  taken  by  a  notary  public  in  another  State  does  not 
thenticate  itself."    (2  U.  S.  Digest,  210,  sec.  57.)    In  I 
nois  (2  Scam.  348)  it  is  stated  that  ''if  a  commission  tott 
depositions  in  another  State  is  not  directed  to  commiaBi 
ers,  and  the  depositions  are  taken  by  a  justice  of  tiie  pea 
his  official  character  should  be  certified  under  the  seal  o 
court  of  record,  or  the  great  seal  of  the  State  where  the 
positions  are  taken."    (4  U.  S.  Digest,  660,  Sec.  12.) 

A  similar  rule  prevails  in  Indiana  with  reference  to  i 
davits,  {llagaman  v.  Stafford,  2  Bluckf.  351;  DotighUm 
Tillay,  4  Blackf.  433.)  Also,  respecting  an  answer  to  al 
of  discovery  as  evidence,  (Id).  The  manner  of  nutbentii 
ing  depositions  in  the  last  named  State  is  regulated  bys) 
ute,  and  the  authorities  which  in  given  cases  recognii 
certificate  of  the  officers  to  be  sufficient  proof  are  wit 
the  terms  of  the  statute.     (See  2  lud.  Kev.  St.,  sees.  260- 

And  so  far  as  we  have  the  facilities  at  our  command 
ascertaining  the  facts,  it  will  be  seen,  with  scarce  an  exo 
tion,  that  wherever  it  has  been  held  that  a  certificate  or  8 
proves  itself  for  the  purposes  stated,  such  holding  is 
pursuance  of  the  express  commands  of  the  statute  or  ar 
of  the  court. 

The  points  considered  in  each  of  the  foregoing  cases 
volved  the  proceedings  of  officers  who,  by  force  of  theh 
were  empowered  to  take  depositions.  Notiiries  public  i 
being  within  the  description,  the  same  presumptions  of  1 
do  not  attach  to  their  official  acts.  In  treating  of  e 
[*284]  tificates  as  evidence,  (1  Stark.  Ev.  *382),  it  is  stai 
that/ '  a  protest  as  to  the  presentment  and  non-aeoe 
ance  of  a  foreign  bill  of  exchange,  attested  by  a  notaijpi 
lie,  is  evidence  of  those  facts  in  an  action  upon  a  bilL  T 
is  a  relaxation  of  the  strict  rule  from  a  principle  of  p 
convenience."    The  doctrine  of  the  text  is  il 
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asthoritieB  leferred  to  iu  the  notes;  and  that 
ilaach  a  certificate  as  evidence  in  limited  to  this, 
atter  (except  when  enlai^ed  by  statute)  is  aban- 
>wn  by  the  same  anthorities.  On  this  point 
M,  {PhUUpe  Y.  Flint,  3  Lon.  146,  149),  it  is 
eae  notarial  acts  may  be  considered  as  an  ex- 
.ihe  general  role  that  the  acts  of  a  person  as- 
wer  of  an  o£Scer  of  a  foreign  State,  when  con- 
&  court  of  justice,  can  have  no  weight  nntil  his 
I  proven."  To  the  same  purport  has  it  been  held 
vania,  .(10  Serg.  &  Bawle,  160),  also  in  Maryland, 
John.  71,  74),  and  the  annotator  concludes,  that 
i  certificate  is  in  general  only  evidence  of  such 
I  does  under  the  lex  mercatorta,  has  been  recog- 
everal  cases.''    (Part  11,  Cow.  &  Hill's  Notes, 

• 

iting  the  foregoing,  my  attention  has  beeu  called 
tional  clause  embodied  in  the  prevailing  opinion 
le*  It  is  true,  in  1  Oreenleaf  (eec.  6,  p.  7),  the 
B  broadly  stated,  that  ''the  seal  of  a  notary  pub- 
judicially  taken  notice  of  by  the  courts,  he  being 
recognised  by  the  whole  commercial  world." 
we  weigh  the  language,  in  connection  with  the 
which  it  occurs,  and  more  especially  observe  the 
>raced  in  the  decision  referred  to  by  the  a^com- 
>te8,  it  cannot  be  doubted  that  the  rule,  as  stated 
t»  was  designed  to  apply  only  to  the  official  acts 
icer  falling  within  the  range  of  the  lex  mei^catoria. 
ence  is  strengthened  by  section  183,  p.  197,  sec- 
6  of  the  same  work,  where  the  subject  matter  is 
r  considered.  And  here  I  hesitate  not  to  add, 
moral  terms  in  which  the  rule  is  stated  in  tlje  sec- 
uoted,  is  but  one  of  the  many  instances  found  iu 
se,  which,  if  accepted  in  its  literal  and  unqual- 
,  would  difier  widely  from  the  prescriptions  of  the 
ren  us  by  the  most  eminent  jurists;  thus 
centimes  to  mislead  the  inquirer  ^concern-  [^285] 
ons  of  the  first  importance.  These  de- 
ik  in  so  great  a  degree  detract  from  its  gi 
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merit  aud  usefulness,  are  so  well  understood  by  the  le( 
profession  and  the  courts  as  to  render  unnecessary  any  < 
tended  criticism. 

In  Ghitty  on  Bills,  655,  the  rule  there  stated  relates 
protests  only;  and  the  case  referred  to  in  the  accompanji 
notes  of  the  same  work  are  of  similar  character. 

The  case  in  6  Serg.  &  Eawle  is  alluded  to.  By  an  act 
the  Pennsylvania  legislature,  Hecond  January,  1815,  "i 
official  acts,  protests,  and  attestations  of  notaries  pnbi 
certified  according  to  law,  under  their  respeotiye  hands  f 
seals  of  office,  may  be  received  as  evidence,  provided  i 
party  may  contradict  by  other  evidence  any  such  oeri 
cate.''  Under  a  construction  of  this  act,  in  the  case  refer 
to  (Brotaiie  v.  Phil.  Baiik,  6  Serg.  &  Bawle,  484),  the  qn 
tion  arising  from  a  protest  of  commercial  paper,  by  a 
tary  acting  under  authority  of  that  commonwealth, 
court  held  that  ''  notice  to  the  indorser  of  the  non-pajm 
of  a  piromissory  note  is  an  official  act,  and  the  proteei 
ptima  facie  evidence  thereof,"  and  ''the  certificate  of  1 
notary  under  such  seal  is  prima  facie  evidence  that  suchp 
son  is  a  notaiy  public." 

The  authority  of  Mott  v.  Smith  (16  Cal.  533),  I  cam 
perceive  in  any  respect  affects  the  question  under  dise 
sion.  One  of  the  points  made  in  that  cose  was,  that  'M 
court  below  erred  in  admitting  a  deed  in  evidence,  whoi  I 
only  proof  of  its  execution  was  the  certificate  of  ackno 
cdgment  of  Albert  B.  Bates,  principal  notary  public  of  i 
Hawaiian  Islands,  and  George  A.  Lathrop,  United  8ti 
Vice-Consul  for  Honolulu,  Hawaiian  Islands.  On  app 
the  ruling  of  the  lower  court  was  sustained,  and  I  do . 
propose  to  question  either  the  reasoning  or  conclusioni 
the  learned  Judge  Field,  who  therein  pronounced  the  Q\ 
ion  of  the  court.  But  we  must  not  confound  a  qnesti 
decided  upon  a  construction  of  the  statute  regulating  € 
veyances,  with  the  totally  different  one,  governed  by 
provisions  of  our  civil  code,  in  respect  to  depositions, 
the  California  act,  to  which  in  certain  particulars  a  € 
struction  was  given  in  the  case  last  cited,  sees.  4,  S9,  i 
31,  arc  in  all  respects  identical  with  ours.  (See  new  tot  ( 
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eetning  conveyances,  Statutes  1861,  p.  11.)  Says 
tlie  court  (page  552),  *in  the  case  of  Molt  v.  Smith,  r*28G] 
"tlie  foartli  section  of  the  act  of  April  16,  1850, 
oooeeniiiig  conveyances,  specifies  the  officers  by  whom  the 
proof  or  acknowledgment  of  any  conveyance  affecting  real 
estate  may  be  taken,  and  provides  that  when  the  convcy- 
aoee  is  acknowledged  or  proved  without  the  United  States, 
it  may  be  taken  by  any  'judge  or  clerk  of  any  court  of  any 
State,  kingdom  or  empire  having  a  seal,  or  by  any  notary 
pablic  therein,  or  by  any  minister,  commissioner,  or  cou- 
Bolof  the  United  States  appointed  to  reside  therein.'"  The 
twenty-ninth  section  of  the  act  provides  that  ''every  con- 
Tejance  or  other  instrument  conveying  or  affecting  real 
estate,  which  shall  be  acknowledged  or  proved  and  certified 
as  hereinafter  prescribed,  may,  together  with  the  certificate 
of  acknowledgment  or  proof,  be  read  in  evidence  without 
farther  proof/*  And  the  thirty-first  section  declares  that 
"neither  the  acknowledgment,  nor  the  proof  of  any  such 
conveyance  or  InstrumeAt,  nor  the  record,  nor  the  transcript 
of  the  record  of  such  conveyance  or  instrument,  shall  be 
conclusive,  but  the  same  may  be  rebutted." 

**The  word  'hereafter,'"  says  the  distinguished  jurist* 
"in  the  twenty-ninth  section,  is  evidently  a  misprint  or  a 
mistake  in  the  enrollment  of  the  act  for  'herein,'  as  the 
provisions  to  which  it  refers  precede  the  section." 

On  a  construction  of  this  statute,  the  court  holds  that 
"the  certificates  were  prima  facie  evidence  of  the  official 
character  of  the  persons  by  whom  they  were  given."  And 
I  cannot  see  how  it  could  have  been  decided  otherwise, 
when  the  statute  distinctly  makes  the  certificate,  primarily, 
evidence  of  the  facts  stated  therein,  which  are  connected 
^Ui  such  acknowledgment,  but  liable  to  be  rebutted  by 
apposing  evidence.  This  is  all,  so  far  as  I  can  see,  that  the 
^^^^ assumed  to  decide  in  that  case;  and  if  any  casual  e?L- 
P^ession  contained  in  the  opinion  warrants  a  more  extended 
^distraction,  it  is  a  mere  obiter y  as  the  point  presented  to 
Uie court  was  simply  "whether or  not  the  certificates  of  the 
^mcers  named  were  p^nma  facie  sufficient,  under  the  stat- 
^^  to  entitle  the  conveyance  to  bo  ad&iitted  in  evidence." 
Nrr.  Pko.— 17 
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luasmncb,  therefore,  as  the  coDclusion  of  the  conrt 
pended  upou  a  construction  of  tlie  statute,  it  would  i 
urally  follow  that  the  authorities  cited  in  support  of 
ruling  were  also  governed  by  the  statutes  of 
[*287]  respective  States  *in  which  the  question  arose; 
indeed,  such  is  true  with  respect  to  all  of  the  cs 
referred  to,  so  far  as  I  have  the  means  of  ascertain! 
Some  of  them  I  have  already  noticed  in  a  former  par 
this  opinion.  In  these,  as  well  as  in  Thwman  v.  Cam( 
(24  Wend.  87);  Morris  v.  Wa<hworih  (17  Id.  103);  St.  J 
v.  Croel  (5  Hill,  57-4);  and  Liviugston  v.  McDonald  (9  0. 
1G9),  the  questions  raised  which  are  at  all  pertinent  Ii 
rested  upon  the  certificates  of  acknowledgment  appoD 
to  the  conveyance  and  the  statute  there  passed  upon, 
are  not  materially  diflferent  in  the  one  particular — that  is 
to  the  effect  of  the  certificate  as  evidence — from  the  lai 
defined  both  hero  and  in  California.  And  if  this  were 
inquiry  growing  out  of  the  statute  concerning  conveyan 
I  should  not  hesitate  to  pronounce  a  notarial  certificate] 
sessing  the  statutory  requisites  as  a  sufficient  prima  y 
showing  of  official  character.  But  does  this  excuse,  m 
less  justify,  the  absence  of  other  i)roof  in  a  totally  di 
ent  matter,  and  allow  the  same  credibility  to  be  give 
when  it  is  seen  that  the  statute  in  relation  to  deposit 
has  not,  as  in  the  former  instance,  provided  that  "the 
tificate  may  be  read  in  evidence  without  further  proof? 
The  simple  statement  of  the  proposition  carries  wit 
its  own  refutation.  Hence  I  conclude  that  the  author 
last  considered,  if  they  have  any  possible  bearing  upon 
question  at  issue,  only  present  in  a  more  forcible  light 
correctness  of  the  rule  I  have  urged  in  this  case;  and  1 
reason  before  stated  in  a  somewhat  different  form,  that 
the  statute  does  in  express  terms  impart  to  a  notarial  ce 
cate  in  a  given  case  the  force  of  2>''tma  facie  evidence, 
legal  presumption  arises  that  such  effect  of  the  certifi 
must  be  confined  to  the  particular  thing  expressed."  T 
of  cour.se,  subject  to  the  exceptions  covered  by  the 
merchant.  In  response* to  the  suggestions  contained  ir 
last  paragraph  of  the  opinion  of  my  associate,  I  will  mi 
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ajthis:  the  question  of  aatbority  to  take  tho  doposition  is 
one  tiling,  the  evidence  of  the  execution  of  that  authority 
is  mother.  So  far  as  the  acknowledgment  of  convojanco  is 
concerned,  the  statute  is  the  notary's  authority;  whilst  in 
tbe  deposition  taken  in  this  case  tliis  authority  is  contained 
io  the  agreement  of  the  parties.  But  hero  the  analogy  be- 
tween the  two  cases  ends;  because  in  tho  former 
instance,  the  *statute  waives  other  proof  as  to  offi-  [*288] 
cial  character  for  the  time  being;  at  least,  by 
declaring  the  oflScer's  certificate  prima  fuvie  evidence; 
whereas  in  respect  to  l^o  depositions  the  parties  havo  not 
consented  to  such  waiver,  nor  has  the  statute  done  so,  as  in 
the  other  case. 

No  such  legal  e£fect  is  given  to  the  certificate  as  in  the 
Mtier  of  conveyances. 

It  is  desirable  at  all  times  to  observe  the  rules  of  con- 
struction most  generally  recognized  by  the  highest  courts  of 
other  States,  under  similar  circumstances;  and  it  seems  to 
nte  after  a  somewhat  careful  examination  of  decisions  within 
oor  reach,  that  at  least  the  weight  of  authority  is  oi>posed 
to  the  ruling  made  in  the  court  below,  in  receiving  tho  de- 
position as  evidence,  under  the  attending  circumstances.  I 
MB  therefore  compelled  to  dissent  from  the  conclusion  of 
n»J  brother  judges,  so  far  as  it  concerns  the  one  point 
herein  discussed. 


SOBaCE  M.   whitmobe.   Appellant,   v.    N.   SHIV- 

ERICK,  r.T  AL.,  Respondents. 

[3  Nevada,  288.] 
^^tmirsTS  ON  Appeal  considrrkd  Skparately. — When  thcro  is  a  state- 

■ 

Client  ou  appeal  from  tbe  judgment,  and  subscciuently  a  Ktatcment  on 
>ippeal  from  an  order  overruling  a  motion  for  a  now  trial,  each  state- 
ment muHt  Ik!  considered  separately,  and  i)ortion8  of  ouo  cannot  be 
taken  to  aid  the  other. 

^^>i— When  mcst  jje  Made. — A  statement  on  appeal  must  be  made  within 
twenty  days  after  judgment,  and  if  a  sufficient  statement  bo  not  made 
within  that  time  it  cannot  bo  subsequently  made. 

^•k— Revilw  op  Eviden<^e.— This  court  will  not  rovprse  a  judgnmnt  l>e- 
CAQse  tbe  Tcnlict  or  finding  of  facts  is  not  sustained  by  tho  evidence, 

(1)  Statamanti  filed  after  ezpiratiou  uf  term,  11  Nev.  7G. 
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nnless  the  appellant  has  made  bis  motion  and  Btatement  on  motitm  fc 
a  new  trial  in  tbo  court  below. 

Pabtneiiship  Propkbty. — ** Copartnersbip  property  and  assets"  ii  join 
property,  witbin  tbe  meaning  of  that  term  as  nsed  in  section  32  of  thi 
civil  practice  net. 

loKM — LiKN  OF  CoPABTNEBS. — A  partner  cannot  sell  his  interest  in  pArtne^ 
ship  property  so  oh  to  deprive  his  copartners  of  their  lien  thereon  for 
partnership  liabilities.    Nor  can  a  mortgage  executed  by  one  partner 
have  sncb  effect. 

[•289]  *Idem — Section  32  of  Practice  Act  Constrckd. — The  object  of  ■»• 
tion  32  of  tbe  practice  act  'A'as  to  make  tbe  property  of  all  partner- 
ship  associations  and  joint  associations  liable  on  judgments  obtained 
upon  service  of  one  member  of  tbo  association. 

Idem — Vakiance  in  Names  vhkn  IsfMATERiAii. — When  a  party  makes  hii 
defense  to  an  action  upon  tbe  ground  that  he  acquired  the  property  in 
controversy  under  an  execution^  against  A.  &  Co.,  and  in  stating  who 
composed  that  firm  includes  tbo  name  of  one  party  who  was  not  a  mem- 
ber of  tbo  company,  tbiH  is  an  immaterial  variance. 

Idem — Partnkrship  Funds. — Partners  may  acquire  property  as  joint  tenanti 
or  as  tenants  in  common;  bat  whatever  maybe  tbe  technical  terms  of 
the  deed,  courts  of  equity  will  treat  it  as  partnership  property,  or  in 
other  words,  a  ])orsonul  property,  wherever  it  has  been  acquired  with 
]vartnersbip  funds  for  partnership  purposes. 

*  Dkfkctive  Findings  must  be  Exckptkd  to. — When,  a  finding  of  facti  M 
defective,  it  must  be  excepted  to  in  tbe  court  below,  or  this  court  wili 
not  reverse  the  case  for  such  defect. 

Appeal  from  tlio  District  Court  of  tbe  Second  Judicial 
District,  Orrnsby  County,  Hon.  S.  H.  Wright,  presiding. 
The  facts  are  stated  in  tbo  opinion  of  tbe  Court. 

G.  A,  Xoiu'si\  for  Appellant : 

The  statute  does  not  require  a  statement  on  appeal  to  bo 
ser\-ed  on  the  opposite  side.     It  only  has  to  be  filed  within 
.twenty  da  vs.     (Jtaid  v.  Fulton,  10  Barb.  117;    People  v.  J'i' 
r.  Central  B.  li.  0>.,  28  Barb.  281.) 

The  court  erred  in  finding  the  property  in  controversy 
the  partnership  property  of  Sperry  <fe  Co.  It  is  only  whert 
there  is  an  agreement  between  the  parties  to  that  effect,  th** 
real  estate  used  for  partnei*ship  purposes  becomes,  eveni* 
equity,  partnership  property.  {Sffufh  v.  JacksoUf  2  Ed** 
Ch,  28;  McDennofi  v.  Laimuct,  7  S.  &  II.  438;  5i</our»qf 
V.  Mtiun,  7  Conn.   12;   Fn'uk  v.   Bnmchy   16  Conn.  261.) 

(1)  a  Xev.  47;  4  Nov.  319:  !/  Xev.  250. 
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fiecl  agreement  be  not  necessary,  it  is  conceded 
without  a  single  case  to  the  contrary,  that  real 

I  by  conveyance  to  the  several  parties,  is  not 
as  partnership  property  at  law  or  in  equity, 

lased  with  partnership  funds.  (1  Story  Eq« 
'4;  Jilake  v.  Nutter,  19  Maine,  16;  Ooodmn  y. 

II  Mass.  469;  Coll.  on  Part.,  sec.  135;  DyerT. 
.  562;  Iloivard  v.  Priest,  5  Id.  582;  Sigournty 
/Onn.  12;  DmidUkon  v.  Cape  Fear  Bank,  1  Dev. 
rce  V.  Trigg,  10  Leigh,  Va.  406.) 

fact  that  the  property  held  by  the  members  of 
mants  in  common  is  used  in  and  for  the  part- 
ness,  or  a  mere  agreement  to  use  it  for  part- 
>08e8,  is  not  sufficient.  There  must  be  some 
further  agreement  to  make  it  partnership  prop- 
fcc  V.  Washington,  8  Grat.  256;  Frink  v.  Branch, 

[)erry  and  Shiverick  held  the  premises  under 
om  Henning  as  partnership  property,  the  legal 
in  the  partnership  as  such.  Under  all  these 
e  grantors  in  such  case  would  take  the  legal 
its  in  common,  and  hold  in  trust  for  the  part- 
Kent's  Com.  37;  Coll.  on  Part.,  sec.  135,  citing 
k,  5  Met.  56?;  Howard  v.  Priest,  Id.  582-585; 
ileiTick,  4  Met.  537;  lloxie  v.  Carr,  1  Sumner, 

r  statute,  the  legal  title  is  all  that  could  bo 
the  execution  relied  upon,  issued' upon  jndg- 
ions  against  the  firm  of  Sperry  &  Co.  (Sec. 
Act.)  In  such  case  a  conveyance  by  the  par- 
the  legal  title  to  a  honafde  purchaser  or  incum- 
valuable  consideration,  without  notice  of  part- 
ts  in  the  case,  is  valid.  (Coll.  on  Part.,  sec. 
.  CaiT,  1  Sumner,  182-183;  Dijer  v.  Clark,  5 
^cAllistei'  V.  Moiitgoviery,  3  Hayw.  96;  Coles  v. 
ns.  161;  McDeimott  v.  Laurence,  7  S.  &  B.  439; 
on,  4  Munf.  316;  Frink  v.  Branch,  16  Conn. 
chan  v.  Sumner,  2  Barb.  Ch.  168,  198.) 
it  creditor  does  not  stand  in  the  same  position 
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as  a  purchaser  for  a  valuablo  consideration.  He  simplj 
takes  such  title  as  the  judgment  debtor  has,  no  more. 
(Laws  of  1861,  p.  14,  sees.  26  and  26.) 

C.  J.  Hillyer^  for  Respondent : 

The  record  contains  no  statement  on  motion  for  new  trial. 
The  right  to  move  was,  therefore,  waived,  and  the  order 
denying  the  motion  was  correct.  (Practice  Act,  sec.  195; 
2  Cal.  307;  3  Id.  89;  9  Id.  247;  12  Id.  425;  Id.  492.) 

No  settlement  wjis  ever  had  or  asked  for.  It  is  therefore 
a  nullity.  (Practice  Act,  sees.  276-7-9;  4  Cal.  284;  IJ. 
215;  Id!  244;  12  Id.  280;  Id.  425  and  492;  13  Id.  170;  16 
Id.  185;  20  Id.  177;  Levy  v.  Fargo,  1  Nev.  416.)  The 
party  making  a  statement  must  set  forth  what  transpired 
before  the  district  court.  {Gregory  v.  Frolhiugham,  1  Kev. 
253;  Gray  v.  Harrison,  Id.  502;  15  Cal.  198;  9  Id.  277;  10 
Id.  480.)  Upon  an  appeal  from  a  judgment,  the  appellate 
court  will  not  review  the  evidence  or  consider  whether  or 
not  it  sustains  the  verdict  or  findings.  (Lochvood  v.  JUarsh, 
ante,  138;  2  Cal.  121;  Id.  23;  Id.  119;  Id.  484;  3  Id.  179; 
7  Id.  399;  8  Id.  108;  Id.  537;  13  Id.  599;  15  Id.  380;  18 
Id.  394;  26  Id.  599;  27  Id.  68.) 

The  site  for  the  mill  was  purchased  and  all  the  improte- 
monts  erected  jointly,  with  the  money  of  the  firm.  This 
constitutes  it  partnership  property,  although  in  its  nature 
realty.  {Delmonico  v.  Gnillaaine,  2  Sandf.  Ch.  366;  Story 
on  Part.  sees.  92-3;  Chase  v.  Steel,  9  Cal.  64;  Story's  Eq- 
Jur.,  sec.  674;  3  Kent's  Com.  37;  1  Leading  Cases  inEq- 
240.) 

Ileal  estate,  acquired  by  a  partnership  for  partnership 
purposes,  is  in  equity  deemed  and  treated  as  po'5onaZ  estate. 
{Diqvty  \.'Leaveincorih,  17  Cal.  262;  Buehan  v.  Sumneft^ 
Barb.  Ch.  165;  Sigourvey  v.  Alinni,  7  Conn.  11;  Story* 
Eq.  Jur.,  sec.  674;  Coll.  on  Part.,  sec.  135,  and  note;  3 
Kent's  Com.  37-8,  and  note;  Delmonico  v.  G^dUaumti^ 
Sandf.  Ch.  366;  Iloxiex,  Carr,  1  Sumner,  173.) 

A  deed  of  one  partner  of  his  interest  in  partnership  effects, 
does  not  pass  an  undivided  interest  in  the  property,  bw 
only  an  undivided  interest  in  what  is  left  after  the  debts 
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eptii  {Jo72€8  V.  Xeal,  2  P.  &  H.  Va.  339.)  As  the  proof 
owsthe  wliolo  property  waa  exliansted  in  payinjij  partiier- 
ip  debts,  the  bill  must  be  dismissed.  {Scnddtr  v.  Dc- 
hmt,  7  Iowa,  39.) 

He  mortgage  executed  by  one  partner  did  not  interfere) 
til  the  rights  of  the  partners  to  dispose  of  this  proper!  y 
paj  partnership  debts,  lieither  did  it  interfere  with  riglit 
creditors  to  sell  it  at  forced  sale.  (7  Conn.  112,  32  i.) 
ihe  mortgagee  relies  on  the  fact  that  ho  took  the  inort- 
;e  innocently  and  in  ignorance  of  the  partnership  liabil- 
«  resting  on  the  property,  ho  has  the  affirmative;  ho 
Bt  plead  this  fact  in  defense.  ((lallatia)i  v.  Enoln,  Hop- 
i8*Cli.  48;  GaUatian  v.  Cnnnutgham,  Hopkins'  Ch.  48; 
nniug  v.  Smithy  3  John.  Ch.  314;  Story's  Eq.  Jur.,  sec. 

%  the  Court,  Beatty,  C.  J. :  [*29G] 

Hiis  was  a  bill  filed  to  foreclose  a  mortgage  upon 

At  counsel  *in  the  cause  term  a  tract  of  land.  [*207] 

e  phiiutiff  alleges  that  in  February  and  March, 

32,  the  defendant,  N.  Shiverick,  was  tlie  owner  of  an  un- 

•'iJed  half  interest  in  the  property  described  in  tlio  mort- 

gessetout  in  the  complaint;  that,  being  such  owner  or 

viiig  such  interest  in  the  property,  he  executiul  two  niort- 

ges,  one  to  the  plaintiflf,  another  to  a  third  party  who  has 

ice  assigned  to  plaintiff.     He  makes  N.  Shiverick,  Antoino 

^ocbe,  and   Peter  Frothingham   parties  defendant,  and 

^ys  a  foreclosure  and  sale  of  the  interest  nuortgaged  to 
m. 

'rotbingham  answers,  and  states  in  his  answer  su])stan- 
%  that  at  the  time  the  mortgages  were  executed,  llu^ 
operty  belonged  to  Sperry  &  Co.,  a  firm  composed  of  A. 
Sperry,  N.  Shiverick,  E.  P.  AVhitmoro  (the  assignor  of 
®  of  the  mortgages  to  plaintiff^,  and  Thomas  McFarland. 
^tat  the  time  of  the  execution  of  said  mortgages,  the 
Di  was  insolvent,  and  they  were  executed  for  fraudulent 
rposes.  That  shortly  after  the  exe(uition  of  these  two 
►rtgages,  judgments  were  had  against  the  firm  of  Sperry 
2o.  for  about  S4,000.     That  the  entire  property  of  the 
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firm  (including  this  property,  the  undivided  half  of  which 
Shiverick  purports  to  have  mortgaged),  was  sold  under  exe- 
cution, a  regular  conveyance  made  thereof  by  the  sheriff,  and 
that  he  (Frothingham)  became  the  owner  by  purchase  from 
the  party  who  bought  at  sheriff's  sale.  He  relies  on  his  title 
thus  derived  from  a  sheriff's  sale,  as  a  defense  to  this  ac- 
tion. Laroche  disclaims  all  interest  except  as  mortgagee 
of  Frothingham. 

The  cause  wont  to  trial  in  the  court  below,  and  the  judge 
there  found  the  following  facts   and  conclusions  of  law: 
**  The  property  described  in  the  mortgages  sued  on  was,  at 
the  time  they  were  executed,  the  copartnership  property 
and  assets  of  the  firm  of  Sperry  &  Co.,  and  of  this  fact  the 
plaintiff,  at  tho  time  the  mortgage  to  him  was  executed,  and 
E.  P.  Whitmore,  at  the  time  the  mortgage -was  executed,  had 
notice.   Also,  at  those  times,  the  firm  of  Sperry  &  Co.  was  em- 
barrassed, pressed  by  their  creditors,  unable  to  pay  their 
debts,  and  insolvent,  and  the  said  mortgagees  respec- 
[*298]  tively,  at  the  times  they  *took  their  mortgages,  had 
notice  of  such  embaiTassment  and  inability  to  pay. 
Also,  in  an  action  commenced  and  poinding  in  the  district 
court  of  Ormsby  county,  Teri'itoryof  Nevada,  byE.  Euhling 
&  Co.  against  Sperry  &  Co.  to  recover  a  copartnership  in- 
debtedness of  the  latter  firm  to  the  former,  the  summonswas 
served  upon  J.  A.  Sperry,  a  member  of  the  firm  of  Speny  A 
Co.;  and  on  the  twenty-first  day  of  April,  A.  D.  1862,  E. 
Euhling  &  Co.  recovered  judgment  foj  the  sum  of  82,058.75 
debt,  besides   8^10.75   costs,   which   debt  was  the  amouDt 
then  due  and  owing  by  said  Sperry  &  Co.   to  E.  Euhling 
&  Co.,  and  accrued  subsequent  to  August  13,  a.d.  1861. 
Also,  in  an  action  commenced  and  pending  in  said  district 
court  of  Ormsby  county  by  Hickok  &  Co.  against  said  SpenJ 
&  Co.,  to  recover  a  copartnership  indebtedness  of  the  latter 
firm  to  tlie  former,  the  summons  was  served  upon  J.  A- 
Si)erry,  a  member  of  the  firm  of  Sperry  &  Co.,  and  on  the 
eighteenth  day  of  April,  A.  d.  18G2,  Hickok  &  Co.  recovered 
a  judgment  for  tho  sum  of  §2,229.25  debt,  besides  $57.15 
costs,  which  debt  was  tho  amount  then  due  and  owing  hy 
said  Sperry  &  Co.  to  said  Hickok  &  Co.,  and  accrued  sub- 
scqiwut  to  August  13,  A.  D,  18G1. 
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"The  said  judgments  were  severally'  docketed,  and  execu- 
m  issued  thereon  to  the  sheriff  of  Ormsby  county,  under 
iiich  said  sheriff  sold  said  property  on  the  thirtieth  day  of 
aj,  LB.  18G2,  to  McGuUough  &  Buhling,  composing  the 
mof  E.  Ruhling  &  Co.,  for  the  sum  of  $4,698.29,  which 
is  paid  by  tliem  and  was  the  full  value  thereof,  as  well  as 
e amount  of  said  executions  and  costs;  and  after  and  upon 
e  expiration  of  six  months  from  the  time  of  sale,  said 
leriff. executed  a  deed  of  said  property  to  McCullough  & 
obling,  composing  the  firm  of  E.  Huhling  &  Co.,  who 
«reafter  BoUl  the  same  to  the  defendant  Frothingham,  and 
m  Lim  possession,  and  the  same  has  remained  in  his  pos- 
ission  ever  since,  as  owner  thereof. 

"The  claims  of  other  creditors  of  the  firm  of  Sperr}'  & 
0.  remain  still  unpaid.    The  property  sold  under  said  exc- 
ationwas  the  entire  assets  of  the  firm  of  Spcrry  &  Co. 
hiring  the  time  said  liabilities  of  the  firm  of  Sperry 
!Co.  were  incurred  and  the  *said  judgments  recov-  [*299] 
rod  and  sale  made,  the  firm  was  composed  of  J.  A. 
iperry,  N.  Shiverick  (who  is  one  of  the  defendants  in  the 
action),  and  Thomas  McFarland,  and  they  represented  to 
he  creditors  of  said  firm  that  E.  P.  Whilmoro  was  also  a 
nember  of  said  firm,  which  representation  the  said  creditors 
l^dieved  to  be  true. 

"The  notes  and  mortgages  mentioned  in  the  complaint 
*flre  all  executed  out  of  the  State  and  Territory  of  Nevada, 
^  in  the  State  of  California,  and  the  note  and  mortgage 
executed  to  E.  P.  Whitmore  became  due  and  payable  on 
4e  twenty-eighth  day  of  June,  a.  d.  1862,  and  tlio  other 
^oteand  mortgage  became  due  and  payable  on  the  tenth  of 
September,  a.d.  1862,  and  no  action  was  commenced  on 
either,  until  the  commencement  of  this  action. 

**The  conclusions  of  law  upon  the  foregoing  facts  are  that 
''^ia action  is  not  barred  by  the  statute  of  limitations;  that 
•^^  said  property  and  its  full  value  was  necessarily  and 
^lOperly  applied  to  the  payment  of  copartnership  liabilities 
*  Sperry  &  Co.  to  Hickok  &  Co.  and  E.  lluhling  &  Co. ; 
W  the  purchasers  of  said  property,  under  the  execution  in 
Uver  of  Hickok  &  Co.  and  E.  Euhliug  &  Co.,  and  those 
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holding  under  them,  are  entitled  to  hold  said  property  free 
and  clear  of  any  and  all  incumbrances  hy  virtue  of  said 
mortgages,  or  either  of  them,  and  that  said  mortgages,  or 
either  of  them,  cannot  be  enforced  against  said  property. 
**  Let  judgment  bo  entered  accordingly. 

•'E.  S.  Mesick, 

"  District  Judge." 

The  findings  of  tho  court  were  filed  December  6,  a  judg- 
ment entered  up  December  7,  and  on  December  8  a  paper 
was  served  by  tho  appellant  (plaintiff  in  the  court  below), 
on  respondent's  counsel  which  may,  we  sufipose,  be  properly 
termed  a  notice  of  motion  for  new  trial,  although  not  in  the 
usual  form  of  such  notice.  This  notice  does  not  seem,  how- 
ever, to  have  been  followed  up  by  any  statement  whatever 
on  motion  for  a  new  trial.  On  tho  twentv-seventhofthe 
month  a  statement  on  appeal  was  filed.  This,  it  will  be 
seen,  was  many  days  after  tho  time  for  statement  on  motion 
for  now  trial  had  expired.  On  the  fifth  of  January,  1867, 
the  motion  for  a  new  trial  was  called  up  and  overruled. 

On  tho  nineteenth  of  January,  1867,  a  statement  on  ap- 
peal from  tho  order  overruling  tho  motion  for  a  new  trial 

wafj  filed  by  appellant. 
[*300]  *Tho  first  question  to  bo  determined  is,  what 
figure  do  these  statements  cut  in  the  case  ?  The  first 
statement  as  a  statement  on  appeal,  which  is  clearly  contem- 
plated by  tho  statute,  was  made  in  time,  and  if  it  shows  any 
such  error  as  can  bo  reviewed  where  there  is  no  motion  for 
a  new  trial,  it  is  suflicient  to  reverse  the  case.  This  state- 
ment wo  will  hereafter  notice.  The  second  statement  can 
servo  but  one  purpose;  that  is,  to  show  that  the  court  com- 
mitted some  error  in  overruling  tho  motion  for  new  trial- 
We  cannot  mix  up  the  two  statements,  taking  portions  of 
one  to  help  out  the  other. 

There  are  hero  two  separate  and  distinct  appeals— one 
from  tho  judgment,  the  other  from  tho  order  overruling  tli« 
motion  for  a  new  trial.  Let  us  first  examine  the  latter.  Be- 
fore a  district  court  can  regularly  grant  a  new  triad  two  pre- 
liminary steps  are  necessary.  First.  There  must  be  a  notice 
served  on  tho  adverso  party  that  a  motion  for  that  porposs 
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be  made.  Second.  That  notice  must  be  followed  either 
faffidayit,  or  else  by  u  statcmeut  showing  the  grounds 
)on  vhich  such  motion  "will  be  based.  The  statute  declares 
tt  if  such  affidavit  or  statement  is  not  filed  within  the  pre- 
ribed  time,  **  the  right  to  move  shall  be  deemed  waived." 
>  this  case,  "the  statement  on  appeal  from  the  order  of 
6 court  overruling  the  motion  for  new  trial"  totally  fails 

show  that  there  was  either  an  affidavit  or  a  statement 
aJ  in  support  of  the  motion.  Consequently  the  court  did 
•terr  in  overruling  the  motion  for  a  new  trial.  The  court 
old  not  grant  the'  appellant's  motion  when  by  his  own 
ndact  ho  had  waived  the  riglit  to  move  for  a  new  trial, 
lis  latter  statement,  then,  not  being  available  to  show 
at  the  court  arred  in  overruling  the  motion  for  a  new  trial, 
ases  to  be  a  paper  of  any  importance  in  the  case.  As  wo 
•TO  already  substantially  said,  it  cannot  be  appended  to 
id  made  a  part  of  the  original  statement  on  appeal.  That 
itemeut  had  to  be  made  within  twenty  days  after  judg- 
ent.  If  no  amendments  were  offered  it  could  not  bo 
itched  up  by  another  statement  made  more  than  forty  days 
ter  judgment.  The  latter  statement  would  properly  in- 
uJe  only  such  things  as  accrued  subsequent  to  the  trial, 
id  pending  the  motion  for  new  trial.  If  it  contains  other 
latter,  it  is  surplusage  and  must  be  disregarded. 
laYing  disposed  of  the  appeal  from  *the  order  over-  [*301J 
nling  the  motion  for  a  new  trial,  let  us  now  examine 
l*e  appeal  from  the  judgment. 

The  statement  on  appeal  commences  in  this  way : 

"The  plaintiff  s  statements  on  appeal  from  the  judgment 
^ this  cause:  The  ground  upon  which  the  plaintiff  will  rely 
>n appeal  is  the  evidence,  findings,  and  decision  of  the  court 
l^atthe  mortgaged  premises  set  out  in  the  complaint  heroin 
't  the  time  the  mortgages  were  executed  were  the  partner- 
''iip  proj)erty,  and  the  assets  of  the  firm  of  Spcrry  <t  Co." 

Ifwegivoto  this  language  its  literal  meaning,  it  shows 
W the  evidence  established  just  what  the  ap[)ellant  com- 
'lains  was  not  established,  to  wit,  that  the  mortgaged  prop- 
'^y  was  partnership  property  at  the  time  of  the  slier  ill's 
de.    We  presume  (though  the  language  used  does  not  con- 


268  WHITMOItE  v.  SmVERICX. 


Opinion  of  the  Court — Beattj,  C.  J. 


vej  the  idea)  ibe  appellant  meant  to  complain 
finding  of  the  court  to  the  effect  stated  was  not  6 
by  the  evidence  in  the  case.     Overlooking  the  err 
part  of  the  statement,  let  us  see  how  the  remaind 
statement  is  made  up. 

Immediately  following  what  we  have  before  qu 

commented  on,  is  the  following  language:  ''and 

mortgages  [mortgagees]  severally  had  notice  the] 

the  said  company  was  insolvent,  of  which  said  m 

had  notice,  all  the  evidence  in  the  case  tending  to 

tenure  by  which   said   company  held  said  prop 

plaintiff's  notice  thereof,  and  of  the  company's 

uess,  is  the  deed  from  J.  S.  Henning  to  J.  A.  Sper 

Shiverick,  conveying  said  property  to  them,  which 

introduced  in  evidence  at  the  trial,  a  copy  of  whiol 

contained  and  made  part  hereof;  the  depositioi 

Sperry  and   Shiverick  in  evidence,  copies  of  ^ 

herein  set  out  and  made  part  hereof.     In  additi 

evidence,  the  plaintiff  testified  that  the  considerat 

notes  and  mortgages  was  money  advanced  for  ao 

improving  the  mortgaged  property  and  in  paying 

of  Sperry  &  Co.,  which  advances  were  made  prior 

debtedness  to  Hiekok  &  Co.  and  E.  Huhling  & 

that  he,  tiie  plaintiff,  did  not  know  of  the  embarrs 

Sperry  &  Co.  until  after  the  expiration  of  these  b 

and  that  E.  P.  Whitmore  had  no  knowledge  of  the 

of  the  affairs  of  Sperry  &  Co. 
[*302]  ***And  in  the  further  error  of  the  co 
findings  and  decisions,  that  in  the  said  pi 
of  E.  Euliling  &  Co.  and  Hiekok  &  Co.  againsi 
Co.,  the  title  to  or  interest  in  said  mortgaged  p 
N.  Shiverick,  and  his  mortgagees  passed  to  the 
under  such  proceedings  at  sheriff's  sale,  etc.,  w 
process  or  summons  having  been  served  on  said 
and  his  mortgagees,  and  it  being  in  evidence  that 
was  ever  served  in  either  of  said  proceedings  on 
persons  made  defendants  therein,  except  on  sa 
(Deed  from  Henning  to  Sperry  &  Shiverick,  to  "m 
And  after  this  follow  the  deed,  on  agreement^  i 
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positions,  etc.,  all  seeming  to  liaye  been  documentary  ovi- 

deuce  in  the  caase.    Tlie  statement  then  winds  up  as  follows : 

"And  the  plaintiff  says  the  foregoing  statement  contains  all 

tbe  eridence  in  said  case  tending  to  prove  tbe  tenure  by 

tliich  said  Sperrj  and  said  Sliiyerick  held  tlie  mortgaged 

property  described  in  tbe  complaint,  or  of  the  notice  of  the 

plaintiff,  or  said  E.  P.  Whitmore  of  the  pecuniary  position 

of  the  firm  of  Sperry  &  Go.  at  time  of  accruing  of  the  in- 

debiedness  mentioned  in  the  complaint,  or  at  the  time  of 

tbe  execution  of  said  mortgage." 

The  first  question  is,  does  this  statement  negative  the 
idea  that  there  may  have  been  before  the  court  below  suffi- 
cient evidence  to  show  that  Sperry  &  Co.  were  the  owners 
of  the  property  in  dispute  at  the  time  they  were  so  found  to 
bare  been  by  the  judge  who  tried  the  case  ?  If  we  give  a 
raij  liberal  interpretation  to  the  language  used,  perhaps  it 
loes.  But  the  language  is  extremely  confused,  and  not 
dearly  intelligible.  The  statement  is  ex  parte,  never  served 
>n  the  opposite  I)arty,  no  amendments  offered  thereto,  and 
u>t  settled  by  the  court.  Such  a  statement  is  allowed  by 
he  statute.  Statements  on  appeal  are  (probably  b}'  an 
nrersight  of  the  legislative  branch  of  the  government)  not 
quired  to  be  served.  But  whilst  such  a  statement  must 
)etoIerated,  it  should  not  be  allowed  to  establish  more  than 
B  clearly  stated.  • 

We  should  hesitate,  then,  to  hold  that  this  statement  was 
nfficient  to  authorize  this  court  in  saying  the  first  finding 
'fact  by  the  court  below  is  not  supported  by  the  evidence, 
iot  if  this  part  of  the  statement  had  been  ever  so 
Wand  explicit,  there  is  another  ^objection  to  re-  [*303] 
^ing  the  judgment  on  the  ground  that  the  find- 
ings are  not  sustained  by  the  evidence. 
Our  practice  act  was  copied  almost  verhcdim  from  the  Cal- 
omia  practice  act  as  it  stood  at  the  time  ours  was  enacted, 
fider  the  California  code  of  practice,  the  supremo  court  of 
»t  State  had  almost  uniformly  refused  to  review  the  facts 
a  case  unless  there  had  been  a  regular  statement  and  mo- 
»n  for  new  trial.    (Broimi  v.  Graves,  2  Cal.  119-20;  Drown 
TfjUes,  7  Cal.  399;  8  Cal.  108;  15  Cal.  380;  GagLktrdo  v. 
heiiin.  18  Cal.  394.; 
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The  only  conflict  that  we  can  discover  in  the  Califon 

cases  on  this  point,  was  in  holding,  in  some  instances,  tl 

the  rule  did  not  apply  to  actions  of  equitable  cogni2aD« 

but  was  confined  to  those  of  a  strictly  legal  nature.    I 

finally  this  distinction  ceased  to  bo  recognized,  and  in  i 

last  case  cited  was  distinctly  overruled,  and  since  then  1 

rule  made  applicable  to  chancery  cases  and  actions  at  h 

We  deem  it  best  to  follow  the  practice  thus  established 

California,  and  think  it  especially  appropriate  that  the  pr 

tice  should  be  established  in  a  case  of  this  kind,  when  it 

so  extremely  doubtful  if  the  statement  would  aid  the  apf 

lant,  even  if  we  were  to  decide  that  we  could  review  i 

facts  of  the  case  on  the  statement  on  appeal,  without  t 

previous  motion  for  new  trial.     Whilst  the  party  that  co 

l)lains  that  the  verdict  of  a  jury  or  the  finding  of  the  coi 

is  against  the  evidence  in  the  case  must  present  that  p 

ticular  point  by  motion  for  new  trial,  or  it  cannot  be  look 

into  in  this  court,  we  do  not  mean  to  say  other  errors  coi 

nutted  in  the  progress  of  a  trial  may  not  be  brought' 

either  upon  a  bill  of  exceptions  or  upon  statement  on  a 

j)eal.    Doubtless  most  errors  committed  during  the  progri 

of  a  trial  may,   at  the  option   of  the  appellant,  be  fii 

brought  under  review  in  the  court  below  upon  motion  i 

new  trial,  and  upon  that  court  refusing  relief,  be  reviews 

here  on  appeal  from  the  order  refusing  a  new  trial;  orth' 

may  be  brought  directly  before  this  court  on  appeal  fro 

the  judgment.     This  court  can  look  into  bills  of  exceptio 

statement  on  appeal,  the  findings  of  the  court  and  the  judj 

mont-roll,  for  the  purpose  of  correcting  errors  shown  byai 

of  these  records.     But  for  the  purpose  of  setting  aside 

verdict  or  finding  on  the  ground  of  its  not  being  sustainc 

by  the  evidence,  it  can  only  look  to  a  statement  on  motic 

for  new  trial. 
[*304]       ^Having  disposed  of  the  statements  in  this  cs* 

it  now  only  remains  to  determine  whether  the  jnd( 
mentof  the  court  below  is  justified  by,  the  pleadings  and  I) 
the  findings  of  fact  by  the  court. 

The  findings  of  fact  by  the  court  sa}'  the  property  in  di 
7>ute  was,  at  the  time  the  mortgages  were  executed,  "d" 
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coptftAersLip  property  und  assets  of  the  firm  of  Si)erry  & 
Co." 

Section  32  of  the  practice  act  is  as  follows:  "  Where  the 
action  is  against  two  or  more  defendants,  and  the  summons 
is  served  on  one  or  more,  but  not  on  all  of  them,  the  plaintiff 
may  proceed  as  follows:  First.  If  the  action  bo  against  ilio 
defendants  jointly  indebted  upon  a  contract,  ho  may  proceed 
against  the  defendant  served,  unless  the  court  otherwise  di- 
rect, and  if  he  recover  judgment  it  may  be  entered  against 
all  the  defendants  thus  jointly  indebted,  so  fur  only  ns  that 
it  may  be  enforced  against  the  joint  property  of  all,  and  the 
separate  property  of  the  defendant  served :  or,  Second.  If 
the  action  be  against  defendants  severally  liable,  ho  may 
proceed  against  the  defendants  served,  in  the  same  manner 
as  if  they  were  the  only  defendants." 

hi  this  case  the  suits  of  Buhling  &  Go.  and  W.  B.  Hickok 
^Co.,  on  whose  judgment  the  property  was  sold,  were  com- 
menced against  N.   Shiverick,  A.  J.  Sperry,  Thomas  Mc- 
Farbnd,  and  E.  P.  Whitmore,  composing  the  firm  of  Sperry 
4  Co.   The  summons  was  served  on  A.  J.  Sporry  only,  and 
jodgments  taken  against  him  personally  and  against  the 
j"int  property  of  Speriy  &  Co.     The  first  question  is:  does 
the  finding  of  facts  show  that  this  property,  at  the  date  of 
^eir  judgments,  was  the  joint  property  of  Sperry  &  Co.  ? 
It  appears  to  us  it  does.     The  language  of  the  finding  does 
notnse  the  word  joint,  but  it  says  copartnership  property  and 
assets.     Coll.  Part.   (sec.  123,  p.  108j,  quotes  approvingly 
this  language  from  Lord  Hardwicke:   **  The  partners  thom- 
'^l^es  are  clearly  joint   tenants  in  the  stock  and  oflVcts. 
""^eyare  seized  per  myetjter  (ohL"    Finding  that  this  prop- 
^  was  copartnership   ])roperty  was   in   ellVct  finding  it 
*a8  the  joint  property    of    the    partners   composing   the 
firm  of  Sperry  &  Co.     But  even  if  there  was  a  question 
*lH>ut  copartnership  property  and  assets  being  tt^clinically 
J^int  property,  still  it  was  clearly  joint  property  as 
^^ntemplated  by  the  tliirty-second  section  of  the  ['^305] 
Practice  act.      The  very  object  of  that  act  was  to 
^'Jthorize  a  judgment,  after  service  of  summons  on   one 
"^^finiber  of  a  trading  or  manufacturing  firm,  which  would 
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reach  tbe  entire  partnerBbip  property.  We  think  the  find- 
ing of  the  court  here  sufficiently  shows  this  property  was 
subject  to  an  execution  against  the  property  of  Sperry  &Co. 

Holding,  then,  that  Sperry  &  Co.  were  the  joint  owners 
of  the  property  up  to  the  time  of  the  execution  of  the  mortr 
gages,  the  question  naturally  arises:  what  effect  did  the 
execution  of  these  mortgages  have  upon  the  property? 
"When  two  or  more  parties  held  property  by  joint  title,  and 
one  of  the  joint  owners  conveys  his  interest,  the  joint  teo- 
ancy  is  immediately  destroyed.  So  too,  it  is  said  that  if 
one  of  the  joint  tenants  mortgages  his  interest  in  fee,  tkifl 
will  destroy  the  joint  tenancy.     (Hill.  Mort.  vol.  1,  p.  li) 

This  latter  position,  however,  wo  are  inclined  to  doubt, 
or  rather  to  think  too  broadly  expressed.  Wbere  the  title 
to  mortgaged  premises  rests  before  foreclosure,  seems  to 
be  one  of  those  points  on  which  neither  courts  nor  commen- 
tators agree.  The  decided  preponderance  of  opinion,  bow- 
ever,  seems  at  this  day  to  be  in  favor  of  the  proposition  tbai 
the  title  does  not  pass  from  the  mortgagor  before  breach  ol 
condition.  By  many,  it  is  held  that  even  after  breach  & 
condition  the  title  still  remains  in  the  mortgagor  until  ford 
closure.  We  are  satisfied  the  best  authorities  hold  that  th< 
title  remains  in  the  mortgagor  until  breach.  If  the  fee  re 
mains  in  the  mortgagor  until  breach,  we  do  not  see  on  vba 
principle  it  can  be  held  that  a  mere  mortgage,  not  changii^ 
the  fee  of  the  property,  should  destroy  a  joint  tenancy 
Wo  are  not  disposed  to  hold  a  proposition  so  apparent! 
against  principle,  upon  the  mere  opinion  of  Mr.  Hilliarc 
however  respectable  that  may  be,  without  some  judicial  decU 
ion  to  sustain  him.  Hilliard  cites  Powell  on  Mortgages  ( 
work  we  have  not  at  hand)  to  support  his  opinioi 
Whether  Powell  is  supported  by  any  judicial  decision  ^ 
are  unable  to  determine. 

The  reasons  for  holding,  in  this  case,  that  a  mortgage  1) 

one  of  the  joint  tenants  should  not  have  the  effect  of  dec 

troying  the  tenure  by  which  the  partners  hold  th 

[*306]  property,  are  much  stronger  that  in  *an  ordinflT 

case  of  joint  tenancy.     Partners  are  only  quasi  ](0 

tenants;  or  to  speak  more  accurately,  it  may  be  said  tb* 
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pirtnen  are  joint  tenants  whose  rights  and  duties  are  qiiali- 
&dm  many  respects  by  the  law  merchant.  The  right  of 
snmTorship  exists  only  in  a  limited  and  qualified  manner. 
AsorviviDg  partner  takes  the  property  and  may  sell  aud  dis- 
pose of  it  for  the  purpose  of  settling  the  partnership  affaii*s. 
Bot  QDlike  other  sunrivorSy  (who  take  the  joint  property 
brtheir  own  use)  after  the  partnership  affairs  are  settled  he 
most  account  to  the  representative  of  the  deceased  partner 
lor  his  net  interest  in  the  partnership  effects. 

On  the  other  hand,  ordinary  joint  owners  may  at  their 
pleasure  sell  their  joint  interest  and  thus  destroy  the  joint 
tenaacy.  A  partner  cannot  sell  his  interest  in  the  partner- 
sbipproperty,  so  as  to  deprive  his  co-tenants  of  their  lien  on 
the  property  for  partnership  debts  or  liabilities  due  from 
the  party  selling.  As  the  mortgages  in  this  case  were  given 
on  partnership  property,  and  with  a  full  knowledge  on  the 
put  of  the  mortgagees  that  it  was  partnership  property;  we 
think  they  did  not  change  the  tenure  by  which  the  property 
vuLeld,  and  that  it  was  liable  to  be  sold  under  any  execu- 
tion which  was  legally  issued  against  the  property  of  Sperry 
4  Co. 

But  it  is  contended  by  appellant  that  there  was  no  legal 
oxecation  against  Sperry  &  Co.,  because  Kuhling  ife  Co.  and 
"•B.  Hickok  &  Co.  sued  Sperry  &  Co.,  consisting  of  four 
members,  and  the  findings  in  this  case  show  that  the  Sperry 
*  Co.  who  were  interested  in  the  property  in  dispute  only 
insisted  of  three  members. 

^e  think  this  is  hardly  a  correct  view  of  the  case. 
Buhling  &  Co.  and  Hickok  &  Co.  sued  the  Sperry  &  Co. 
^uo  were  erecting  a  mill,  and  transacting  business  with 
them.  Of  tliis  company,  beyond  all  question,  A.  J.  Sperry 
*8S  one  member.     In  their  complaints  they  allege  that 

I    Suiverick,  McFarland  and  "Whitmore  were  also  members  of 
that  firm.     The  court  in  this  case  finds  they  were  mistaken 

I    *8  to  Whitmore  being  a  member;  that  only  the  throe  first 

'^ed  were  partners  in  the  firm. 

^ov  it  appears  to  us  that  was  an  immaterial  fact,  and 

^Qght  not  to  have  been  investigated  in  this  case.     Sperry 

Was  served  with  summons  ,und  was  bound  to  make  his 
Nkt.  Dsc^lS 
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[*307]  defense,  or  ever  after  bold  bis  *peace.  He  mi{ 
have  sliowu  that  be  never  made  a  contract  or  c< 
tracted  a  debt  to  tbe  plaintiffs  jointly  witb  Wbitmore,  a 
tbis  would  bavo  been  a  good  defense  to  tbe  action,  unl* 
tbe  plaintiffs  bad,  by  leave  of  tbe  court,  amended  tbeir  cc 
plaint  (as  tbey  could  bave  done  under  our  statute),  8 
stricken  out  tbe  name  of  Wbitmore.  But  Sperry  made 
sucb  defense  to  tbe  action,  and  consequently  tbe  judgm 
was  good  against  bim.  It  would  be  strange,  indeed,  i 
stranger  to  tbe  proceedings  could  bo  allowed  to  come  in 
tbis  late  date  and  make  a  defense  for  Mr.  Sperry,  which 
declined  to  do  for  bimself  wben  be  bad  an  opportunity  ft 
or  five  years  since.  Tbe  judgment,  so  far  as  it  is  a  comply 
judgment,  is  only  against  Sperry.  So  far  as  it  affects  i 
joint  property  it  only  reacbes  it  tbrougb  Sperry  as  one 
tbe  members  of  tbe  fiim  of  Sperry  &  Go.  Tbe  executi 
could  only  be  levied  on  tbe  individual  property  of  Sper 
and  tbe  joint  property  of  tbe  company  wbicb  be  represent 
If  Wbitmore  was  a  member  of  tbat  company  it  was  rij 
that  bis  interest  in  tbe  joint  property  should  be  sold;  if 
was  not,  certainly  a  judgment  against  tbe  property  of  i 
firm  did  not  hurt  bim. 

Here  tbe  executions  were  levied  on  property  which  i 
court  finds  belonged  to  Sperry  &  Co.  Tbat  is,  to  that  fi 
of  wbicb  A..  J.  Sperry  (who  was  served  witb  summons)  i 
a  member,  and  witb  wbicb  Bubling  &  Co.  and  W.  B.  Hid 
&  Co.  bad  dealings.  If  it  belonged  jointly  to  tbat  firm 
was  wholly  immaterial  whether  tbe  firm  consisted  of  th 
or  three  hundred  persons. 

The  judgment  of  the  court  below  must  be  affirmed. 


KESPONSE  TO  PETITION  FOR  REHEARING. 

By  the  Court,  Beatty,  C.  J. : 

We  granted  a  rehearing  in  this  case  mainly  because 
principal  points  in  the  case,  on  which  our  first  decifl 
rested,  bad  been  scarcely  noticed  by  counsel  in  their  ar 
ments  or  briefs. 
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The  proper  constmction  to  be  put  on  section  32  was  one 
inportant  question  which  we  were  anxious  to  have 
bllj  discussed.     That  ^discussion  has,  however,  [^308] 
ooljoonfirmed  us  in  our  views,  heretofore  expressed, 
in  regard  to  that  section  of  the  practice  act. 

The  object  seems  to  have  been  to  make  all  partnerships 
or  joint  associations,  so  far  as  their  joint  property  was  con- 
emied,  answerable  on  judgments  obtained  by  tbo  service  of 
summons  on  a  single  member,  the  service  on  one  member 
having  the  same  ejSect  on  the  company  as  service  on  a  pro- 
per officer  of  a  corporation  has  on  such  a  body.  Keeping 
this  object  of  the  law  in  view,  many  of  the  objections  raised 
bj appellant  to  this  judgment  seems  to  be  very  readily  dis- 
posed of. 

The  first  objection  raised  by  appellant  is  that  defendant 
Frotliingham  pleads  that  the  title  to  the  property  in  contro- 
▼eraj,  when  Shiverick  executed  his  mortgage,  was  held 
joinfly  by  A.  J.  Sperry,  N.  Shiverick,  E.  P.  Whitmore,  and 
Thomas  McFarland,  composing  the  firm  of  Speriy  &  Co., 
while  the  findings  show  that  only  three  of  those  parties  com- 
pose that  firm.  Therefore  the  answer  and  findings,  being 
&t  variance,  do  not  support  the  judgment  for  defendant. 
That  if  the  proof  does  not  support  the  allegation  of  the  an- 
swer, the  defense  must  fail. 

A  trifling  variance  between  the  probata  and  allegata  is  not 
material.  Here  the  variance  was  of  no  matter  of  impor- 
^ce.  In  the  suits  of  Euhling  &  Co.  and  Hickok  &  Co. 
four  parties  were  sued,  the  complaint  alleging  they  all  four 
composed  the  firm  of  Sperry  &  Co.  One  of  the  four  par- 
ties (confessedly  a  member  of  that  firm)  is  Rer\^ed,  and  be- 
^^8  so  served,  the  law  makes  him  answer  for  all  his  partners. 
^^^J  are  (to  the  extent  of  the  partnership  funds)  just  as 
^^di  bound  by  his  action  as  they  would  be  by  the  action 
^'  in  attorney  employed  by  them  jointly.  Now  Sperry  con- 
*®88e8  (and  in  confessing  for  himself  he  confesses  for  all  his 
Partners)  that  the  firm  was  composed  of  the  four  members 
^Wgedin  the  complaint  of  Buhling  &  Co.,  as  forming  that 
'^^^iation.  So  far,  then,  as  that  company  is  concerned,  it 
^Admitted  Whitmore  is  a  partner;  and  no  member  of  that 
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company,  nor  any  person  claiming  under  them,  ci 
raitted  to  say  lie  was  not  a  partner.  With  regar 
Whitmore  himself,  of  course  the  thing  would  be 
He,  not  being  a  member,  would  not  be  affected 

missions  of  parties  with  whom  he  was  not  c 
[*309]  *The  real  defense  here  set  up  by  Frothing 
that  the  property,  when  Shiverick  executec 
gage,  belonged  jointly -to  Sperry  &  Co.,  and  was 
their  joint  debts,  etc.  The  fact  that  he  was  mist 
the  number  of  persons  composing  that  firm  was  of 
tance  whatever. 

Appellant  contends  that  if  this  was  partnership 
held  jointly  by  the  partnership  firm  of  Sperry  & 
each  partner  might  mortgage  his  individual  shar* 
mortgage  would  be  good  against  all  persons,  ex 
ners  and  creditors  of  the  firm.  That  is  true,  i 
case  it  is  claimed  that  a  creditor  sold  this  prop< 
reguler  proceedings  against  the  firm.  If  so,  the  < 
passed,  and  Frothiugham  holds  under  the  claim 
tor. 

The  clerical  error  of  the  judge  in  writing  J.  A.- 
A.  J.  Sperry  is  certainly  a  matter  of  no  importanc 
it  of  any  importance  that  the  judge,  in  speaking  o 
ments  againrt  Sperry  &  Co.,  spoke  of  theplaintifl 
ing  &  Co.  and  Hickok  &  Co.,  instead  of  menti 
names  of  the  persons  composing  such  firms.  Tl 
tions  are  rather  too  technical  to  bo  seriously  cons 

Nor  is  the  objection  that  no  jiidgomenl  eo  vomii 
entered  against  Sperry  &  Co.  any  more  tenabk 
other.  The  judgment  in  this  case,  so  far  as  it  was 
al  judgment,  was  only  against  Sperry,  the  defendi 
but  it  was  also  a  sort  of  judgment  inrem,  against  tl 
ship  effects  of  Sperry  &  Co.  The  debt  was  con 
the  firm  of  Sperry  Sc  Co.,  and  all  the  joint  propc 
by  the  members  of  that  firm  was  bound  for  it.  T 
for  appellant  seems  wholly  to  lose  sight  of  the  < 
between  "defendants  jointly  indebted"  and  defen* 
ly  sued.  In  this  action,  four  defendants  were  joi 
but  it  turns  out  that  only  three  of  them  were  joiutlj 
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Nov  this  judgment,  whicli  is  iu  the  nature  of  a  judgment 
inrm.,  is  only  effective  against  the  joint  property  of  three 
of  the  defendants  sued,  for  it  seems  Whitmore  was  not  bound 
bj  the  joint  contract.  If  in  fact  there  had  been  joint  prop- 
erty held  by  Sperry,  Shiverick,  Whitmore,  and  lIcFarland, 
ud  it  had  been  sold  under  this  execution,  Whitmore 
Bonld  certainly,  by  a  proper  proceeding,  have  set 
uide  *the  sale,  or  at  least  recovered  his  fourth  of  [*310] 
tlie  property,  by  showing  he  was  not  a  member  of 
the  firm  of  Sperry  &  Co. ;  for  he  not  being  a  partner  of 
Sperry,  nor  a  joint  contractor  with  him,  was  not  bound  by 
hUsilence  or  his  confession.  But  the  other  three  being  ac- 
tuil partners  in  the  firm  of  Sperry  &  Co.,  they  were,  in  the 
language  of  the  statute,  "defendant  **  joinilif^  indebted,  and 
ttSQch  their  joint  property  was  bound. 

It  is  contended  that  this  property  could  not  x)ass  under 
tbe  section  of  the  practice  act  heretofore  referred  to,  because 
ftafconly  refers  to  joint  property,  and  partners  cannot  hold 
'cal  estate  as  joint  owners;  and  in  support  of  this  proposi- 
tion we  are  referred  to  the  cases  of  Howard  v.  PrivM  and 
i>r»'v.  Clark  (5  Met.),  and  sec.  135  of  Coll.  Part.  These 
^^Jwesdonot,  in  our  opinion,  sustain  any  such  proposition. 
At  law,  partners,  like  any  other  persons,  may  take  a  convey- 
*^  of  real  estate  to  themselves,  either  as  joint  tenants  or 
tenants  in  common. 

To  show  that  such  was  the  opinion  of  the  court  in  the  case 
of  Dtjer  V.  Clark,  just  referred  to,  we  need  only  quote  tlio 
allowing  language  of  Chief  Justice  Shaw  in  delivoring  tlio 
opinion  in  that  case:  *'  Should  the  partners  takc^  ilieir  cou- 
^^.vancein  such  mode  as  to  create  a  joint  tenancy,  as  (fir// 
^^may,  though  contrary  to  the  policy  of  our  law,  still  it 
^Oflld  not  accomplish  the  purpose  of  the  j)arties."  In  the 
^^oing  quotations  the  italics  are  our  own. 

Then  in  truth,  partners  maj'  hold  real  estate,  so  far  as  the 
{®8*1  title  is  concerned,  like  any  other  persons,  either  as 
Jo^nt  tenants  or  tenants  in  common.  But  when  property 
^^  been  acquired  with  partnership  funds  and  for  partner- 
**^ip  purposes,  whatever  the  legal  tenure  may  be,  courts  of 
^uity  will  treat  it  as  partnership  property.     Or,  as  courts 
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sometimes  say,  they  will  treat  it  as  personal  property, 
personal  property,  partners  are  admitted  to  be  joint  tena 
Yet  courts  of  equity,  in  speaking  of  real  estate  held  byp 
ners,  always  say  that  in  equity  it  will  not  be  treated  as  j< 
property,  but  as  held  in  common,  each  tenant  in  comi 
holding  his  interest  in  trust  for  the  partnership.  Thej 
they  cannot  hold  it  to  be  joint  property,  otherwise,  tbe 
accrescendi  would  intervene  in  case  of  the  death  of  one  of 
parties,  to  the  great  detriment  of  trade.  But  the^t^  aa 
cendi  applies  as  well  to  personal  property  as  to 
[*311]  ^estate,  yet  the  courts  have  no  hesitation  in  cal 
the  personal  property  of  partners  joint  property 

Now,  the  truth  is,  that  phrase,  jus  accrescendi,  when 
plied  to  real  estate,  seems  to  have  frightened  courts  ink 
sorts  of  absurd  and  contradictory  expressions.  It  does 
seem  to  have  done  any  harm  so  far  as  results  were  < 
cerned,  but  merely  led  to  confusion  of  expression.  As 
gards  personal  estate,  the  phrase  seems  to  have  been  ^ 
harmless.  Judges  could  deal  with  it  without  being  frij 
ened  out  of  their  propriety. 

Chief  Justice  Shaw,  in  delivering  the  opinion  of  the  a 
in  the  case  of  Dyer  v.  Clark  (5  Met.  576),  uses  this  langni 
**Such,  indeed,  is  the  result  of  the  application  of  theiB 
known  rules  of  law,  when  the  partnership  stock  and  prop 
consist  of  personal  estate  only.  And  as  partnerships  v 
formed  mainly  for  mercantile  transactions,  the  stock  c 
monly  consisted  of  cash,  merchandise,  securities,  and  ol 
personal  property;  and  therefore  the  rules  of  law  goven 
that  relation  would  naturally  be  framed  with  more  espe 
reference  to  that  species  of  property.  It  is  therefore  1 
that  on  the  decease  of  one  of  the  partners,  as  the  survii 
partner  stands  chargeable  with  the  whole  of  the  partnen 
debts,  the  interest  of  the  partners  in  the  chattels  and  ch< 
in  action  shall  be  deemed  so  far  a  joint  tenancy  as  to  em 
the  surviving  partner  to  take  the  property  by  survivors] 
for  all  purposes  of  holding  and  administering  the  est 
until  the  effects  are  reduced  to  money  and  the  debts 
paid;  though,  for  the  purpose  of  encouraging  trade,  i 
held  that  the  harsh  doctrine  of  the  Jus  accrescendi^  whic 
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aa  incident  of  joint  tenancy  at  the  common  law,  as  well  iu 
ml  A8  in  personal  estate,  shall  not  apply  to  sach  partner- 
ship property;  but,  on  the  contrary,  when  the  debts  are  all 
psid,  the  effects  of  the  partnership  reduced  to  money,  and 
the  purposes  of  the  partnership  accomplished,  the  surviving 
partner  shall  be  held  to  account  with  the  representatives  of 
the  deceased  for  his  just  share  of  the  partnership  funds." 
In  pkftin  English,  personal  property  of  partners  is  joint 
property  with  only  a  qualified  right  of  survivorship.  Beal 
estate  is  in  law  common  property  or  joint  ])roperty,  just 
as  the  deeds  of  conveyance  make  it.  In  equity,  all  real 
estate  acquired  with  partnership  funds  and  used  for 
^^partnership  purposes,  is,  like  personalty,  joint  prop-  [^312] 
ertj,  with  only  a  qualified  right  of  survivorship. 

The  answer  of  Frothingham  in  this  case  alleges  that  the 
property  which  was  sold  under  the  judgments  of  Buhling  & 
Co.  and  Hickok  &  Co.,  was  the  joint  property  of  Sperry  & 
Co.  The  finding  of  the  court  in  reference  to  this  matter  is 
that  the  property  was  the  copartnership  property  and  assets 
of  the  firm.  It  would  have  been  more  satisfactory  if  the 
finding  had  been  more  explicit  as  to  the  tenure  by  which 
tiiia  property  was  held.  An  act,  however,  passed  by  the 
^pslature  of  this  State,  approved  March  11,  18G5,  in  rcla- 
fion  to  appeals,  contains  the  following  section : 

"In  cases  tried  by  the  court  without  a  jury,  no  judgment 
>kall  be  reversed  for  want  of  a  finding,  or  for  a  defective 
fiodbg  of  the  facts,  unless  exceptions  be  made  in  the  court 
^W  to  the  finding  or  to  the  want  of  finding;  and  in  case 
o{  a  defective  finding,  the  particular  defects  shall  be  spe- 
cifically and  particularly  designated;  and  upon  failure  of 
^  court  below  to  remedy  the  alleged  error,  the  party  mov- 
Uigahall  be  entitled  to  his  exceptions,  and  the  same  shall 
^  settled  by  the  judge,  as  in  other  cases;  provided,  that 
'^  exceptions  to  the  finding  shall  be  filed  in  the  court 
^thin  five  days  after  the  making  of  the  finding  or  decision 
'o  which  exception  is  made." 

In  this  case  it  seems  to  us,  if  the  plaintiff  thought  this 
finding  not  sufficieutly  specific  as  to  the  tenure  by  which 
^pony  &  Co.  held  this  property,  he  should  have  excepted 
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to  this  finding,  pointing  out  its  particular  defects.  In  ill 
absence  of  such  exceptions,  we  think  it  sufficient  to  snppoi 
the  judgment.  The  judgment  of  this  court  will  be  in  ac 
cordance  with  the  opinion  heretofore  filed. 

Johnson,  J.,  not  having  joined  in  the  order  granting 
rehearing,  did  not  participate  in  this  decision. 


A.  S.  BETANT,  Kespondent,  v.  THE  CARSON  RIVEB 
LUMBERING  COMPANY,  Appellant. 

L3  Nkvada,  313.J 

*  Statement  on  Motion  pob  New  Tbial— -Statement  on  Appeal.— Wiew 
there  is  a  statement  on  motion  for  n6\7  trial,  and  the  moTing  party  tp* 
peals  from  the  order  refasiug  n  new  trial,  the  cose  comes  before  thii 
court  on  the  same  statement  on  which  the  court  below  acted,  and  then 
is  no  necessity  for  a  statement  on  appeal. 

Verdict  against  Eyidknoe. — A  verdict  will  not  be  set  aside  merely  beoBi0> 
it  is  against  the  weighj;  of  evidence. 

MoBTOAOB  OF  PERSONAL  Pbopkrtt.— In  B  mortgage  of  personal  property, 
the  title  passes  to  the  mortgagee,  subject  to  defeasance  upon  p^r 
ment  of  the  debt,  and  after  breach  of  condition  he  has  the  abeohrfi 
right,  after  due  notice,  to  sell  the  property  at  public  or  private  sale. 

Idem — Sale  op,  and  Titlk. — The  purchaser  of  personalty  sold  byamoft' 
gagee  gets  a  perfect  and  indefeasible  title.  There  is  no  right  of  redemp- 
tion from  such  purchaser. 

Idem. — The  fact  that  the  purchaser  knows  that  his  vendor  is  only  a  m**" 
gagee,  makes  no  difference  as  to  the  character  of  title  acquired  by  the 
purchase. 

Idem — Mortoaokk  mat  Sell  without  Action. — The  section  of  the  practieB 
act  which  declares  there  shall  be  but  one  form  of  action  to  foredoie  ■ 
mortgage,  does  not  deprive  a  mortgagee  of  his  right  to  sell  iritbow 
action. 

Idem — Valid  between  Parties. — A  mortgage  of  personal  property  withoot 
delivery,  is  good  as  between  the  parties. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Ormsby  County,  Hon.  S.  H.  Wmght,  presiding* 
The  facts  are  stated  in  the  opinion. 

(1)  1  Nev.  253;  3  Nev.  486;  C  Nev.  324. 
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ie,  for  Appellant: 

;ee  after  condition  broken,  may  sell  personal 
Hill,  on  Mort.  478;  8  N.  H.  293;  8  Johns.  96; 
4;  7  Cowen,  292.) 

^ebcuigh  and  IF.  Patlei^soUy  for  Respondent : 

Lg  no  statement  on  appeal,  the  court  can  only 
jadgment-roU.  (Practice  Act,  sees.  276,  363; 
ollarhide,  15  Cal.  374;  Barrett  v.  Tewkabury,  15 
ion  V.  Reed,  25  Id.  482;  BumeU  v.  Pacheco,  27 
[oc  V.  Biven,  28  Id.  413.)  The  action  of  trover 
'  action  to  be  brought.  {Clark  v.  liideotU,  39  N. 
rter  v..  Sievejw,  3  Denio,  33.)  A  mortgagee  of 
>perty  may  enforce  his  lien  by  foreclosing  his 
upon  due  notice  may  sell  the  mortgaged  prop^ 
c  auction.  {Wilson  y.  Brannan,  27  Cal.  270.) 

Durt,  Lewis,  J. :  [*314] 

led  on  bejialf  of  respondent  in  this  case,  that 
30  of  a  statement  on  appeal  this  court  cannot 
iquiries  beyond  the  judgment-roll,  and  as  no 
•rent  from  that,  the  judgment  must  be  aflSrmed. 
however,  contains  the  statement  used  on  the 
ew  trial,  which  purports  to  contain  all  the  ma- 
ice  adduced  upon  the  trial,  together  with  an 
)f  the  errors  complained  of  by  appellant;  and 
;  taken,  both  from  the  judgment  and  the  order 
)w  trial.  In  such  cases  it  has  been  the  uniform 
his  court,  to  treat  the  statement  on  motion  for 
as  a  statement  on  appeal.  When  such  state- 
as  everythiDg  which  the  appellant  wishes  to 
t  attention  of  the  appellate  court,  there  would 
lo  necessity  for  a  distinct  statement  on  appeal, 
ich  has  been  observed  by  this  court  in- 
y  is  recommended  by  considerations  of  [^315] 
,  and  we  see  no  reason  why  it  should 
ved  in  this  case. 
Y  agree  with  counsel  that  the  verdict  and  judg- 
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ment  should  not  be  set  uside  simply  because  the  w 
evidence  may  be  against  them,  because  it  is  presun 
the  jurors  who  see  the  witnesses  and  the  manner  i 
they  testify,  are  the  better  judges  of  the  weight  to  I 
to  their  testimony.  Hence,  when  they  have  render 
verdict,  it  is  entitled  to  great  weight  and  consider 
an  appellate  tribunal,  for  as  Coke  says:  Vh'edictu 
dicfum  veritatua  vt  judicium  est  quasi  juris  dictum. 

We  will  not,  therefore,  set  aside  a  verdict  when 
no  objection  to  it,  except  that  it  is  against  the  w 
evidence.     This  brings  us  to  a  consideration  of  the 
of  the  case,  as  presented  by  testimony  which,  iu  oi 
ment,  stands  uncontradicted. 

It  is  established  beyond  all  questions  that  Di 
mortgagee  of  the  lumber,  sold  the  mortgaged  pro 
'the  defendant,  and  received  a  valuable  consideratio 
for.  Drew,  in  his  testimony,  says:  **I  sold  to  Ri 
Crow,  and  understood  at  the  time  that  I  had  the 
sell." 

A  Mr.  Crow,  on  the  part  of  the  defendant,  t 
"Bryant  told  me  to  buy  of  Drew;  said  he  was  wi 
Drew  to  sell,  and  for  me  to  buy  of  him.  I  then  i 
defendant),  bought  the  timber  and  logs  from  Drew 
receipt  delivered  by  Drew  to  the  defendant,  acknov 
the  payment  of  a  portion  of  the  consideration  moi 
shows  a  sale,  and  states  the  consideration  to  be 
dollars  per  thousand  feet. 

A.  M.  and  C.  P.  Crow  both  testify  that  Bryant  e 
their  presence  that  Drew  was  authorized  to  sell  the 
True,  Bryant  denies  having  made  any  such  statem 
there  is  nothing  in  the  testimony  to  show  that  Drew 
sell  the  property  to  the  defendant,  or  to  support  the ; 
tion  of  counsel  for  respondent,  that  Drew  simply  i 
assignment  of  his  mortgage;  and  the  record  disclosi 
rather  inconsistent  with  this  theory  of  the  transj 
that  is,  the  notes'  secured  by  the  mortgage  to  Dn 
all  surrendered  to  Bryant,  the  maker,  upon  the  salt 
defendant,  both  the  plaiutiflf  and  Drew  thereby 
them  as  paid  and  canceled.     Had  it  been  the  i 
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« 

)Iy  to  assign  *the  mortgage,   the  notes  which  [*31Gj 
eoce  the  debt  it  would  seem,  would  have  been 
iferred  to  the  assignee. 

)OQthe  re-examination  of  Drew  he  says:  "I  sold  my 
rs.  What  I  had  I  transferred.  I  cannot  say  whether 
dI  did  or  did  not  tell  me  to  sell  the  timber.'*  What  ho 
I  to  say  evidently  was,  that  he  simply  sold  whatever 
or  title  he  had  in  the  mortgaged  property  to  the  de- 
nt. Giving  such  interpretation  to  what  he  said  upon 
^-examination,  and  there  is  no  inconsistency  between 
1  what  he  stated  upon  his  examination  in  chief,  because, 
I  shall  show,  he  had  the  absolute  title,  and  had  a  right 
lit. 

ere  is  nothings  therefore,  in  the  transcript  to  support 
osition  that  Drew  simply  assigned  the  mortgage  to  the 
idant,  whilst,  on  the  other  hand,  it  is  proven  beyond 
aestion,  that  the  mortgagee  sold  the  property  abso- 
r.   As  the  testimoify  clearly  warrants  it,  the  sale  will  bo 
3d  as  an  established  fact  in  the  case.     Then  follow  the 
lies  whether  the  mortgagee  had  the  authority  to  sell 
property,  and  if  so,  what  interest  the  purchaser  ac- 
d  by  such  sale.     The  uniform  language  of  the  author- 
is,  that  a  mortgage  of  personal  property  passes  the 
0  legal  title  to  the  mortgagee,  subject,  however,  to  be 
ited  in  the  mortgagor  upon  the  performance  of  the  con- 
Q  of  the  mortgage,  and  possibly  by  redemption  after 
;h  of  it.      (Brown  v.  Benient  &  Strong,  8  John.  90;  2 
Mort.  518;   Ackley  v.  Finch,  7  Cow.  290;   Dewefj  v. 
nan,  8  Cal.  145;    Tannahill  v.    TuUle,  3  Mich.  104.) 
•  breach  of  condition  or  failure  on  the  part  of  the  mort- 
r  to  perform  his  contract,  the  same  authorities  hold 
the  title  becomes  absolute  in  the  mortgagee  to  the  ex- 
tbat  he  may  upon  due  notice  to  the  mortgagor  sell  or 
rwise  dispose  of  the  mortgjiged  property  to  satisfy  his 
.    If  by  a  fair  sale  of  the  entire  property  only  enougli 
ttlized  to  discharge  the  demand,  the  mortgagor  has  no 
dy.     (Broton  v.  Bemeui,  8  John.  96.)     Indeed,  the  en- 
inrrent  of  authorities  supports  the  proposition  that  the 
gagee  may  sell  either  at  public  or  private  sale,  and  to 
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tbafc  extenfc  at  least  he  is  treated  as  the  a 
[*317]  owDer    of    the  mortgaged   property.      Chm 

Stevens,  3  Denio,  33,  relied  on  by  counsel 
spondent,  does  not  maintain  a  different  doctrine,  n 
it  in  any  wise  conflict  with  the  general  rule  of  lai 
have  stated  it.  It  was  simply  held  in  that  case,  tha 
might  be  maintained  against  the  mortgagee  for  the 
conversion  of  a  portion  of  the  mortgaged  property  a 
debt  had  been  paid.  The  court  held  that  what  hi 
done  before  the  sale  of  the  horse,  for  the  convex 
which  the  action  was  brought,  was  equivalent  to  t 
ment  of  the  mortgagee's  claim,  and  therefore  that 
no  further  claim  upon  the  mortgaged  property. 

**The  mortgage,"  said  Beardsley,  J.,  "provides 
failure  to  pay  at  the  time  specified  the  mortgagee  mi{ 
possession  of  the  said  property  and  sell  the  same  a 
auction,  after  giving  six  days'  notice  of  the  sale,  anc 
said  above  mentioned  sum  of  money,  and  the  intere£ 
same,  and  costs  of  selling  the  same."  ** Default 
ment,"  says  the  judge,  *'had  been  made,  and  the  mc 
proceeded  to  sell  under  the  authority  contained  in  th 
of  the  mortgage.  And  before  he  sold  the  horse, 
alone  is  now  in  question,  enough  money  had  been  r 
satisfy  the  amount  due  and  unpaid  with  interest 
penses.  The  end  and  object  of  the  mortgage  had  be 
fully  attained,  and  the  mortgagee  had  no  longer  a: 
to  the  property  which  remained  unsold,  or  to  sell : 
the  mortgage."  The  court,  upon  these  facts,  ver 
held  that  the  plaintiff  could  recover  in  trover  the 
the  horse  converted  after  the  debt  had  been  disc 
But  clearly,  no  such  action  can  be  maintained,  excef 
property  is  sold  or  converted  after  the  debt  is  extinf 
But  conceding  that  the  case  supports  the  propos 
counsel,  still  it  does  not  by  any  means  follow  that 
action  could  be  supported  against  the  vendee  from  tl 
gagee,  which  is  the  case  at  bar.  Counsel  will  also  fi 
a  careful  examination  of  the  case  of  Clark  v.  Sideoi 
H.  238),  that  it  has  no  bearing  whatever  upon  th 
The  defendant  in  that  case  claimed  no  right  as  mort 
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tbe property,  but  on  tbe  contrary  distinctly  repudiated  it, 
ud  the  court  treated  the  case  as  if  no  mortgage  existed. 
We  find  nothing  in  it  to  justify  the  construction  placed 
upon  it  by  counsel.  Indeed  the  law  authorizing 
^  mortgagee  to  sell  is,  in  our  opinion,  so  thor-  [^318] 
)ag^y  settled  that  it  cannot  now  admit  of  a  quos- 
ion.  Such  being  the  right  of  the  mortgagee,  it  follows  us 
I  necessary  consequence  that  the  purchaser  from  him  ob- 
aimi  an  absolute  legal  title  as  complete,  perfect  and  inde- 
easible  as  can  exist  or  be  acquired  by  purchase;  and  a  sale, 
ipoD  due  notice  to  the  mortgagor,  whether  at  public  or  pri- 
"ate  sale,  forecloses  all  equity  of  redemption  as  completely 
IS  a  decree  of  court. 

For  a  reasonable  time  after  breach  of  the  condition  of  the 
Dortgage,  and  whilst  the  property  remains  in  the  possession 
)f  the  mortgagee,  the  courts  of  eipiity  have  uniformly,  upon 
k proper  application,  allowed  a  redemption-  by  the  mort- 
i^or;  but  after  sale  made  upon  due  notice  no  such  right 
)xi«ts,  for  the  purchaser  acquires  the  absolute  title.  That 
lefendant  had  notice  of  the  fact  that  Drew  was  in  posses- 
uon  of  the  property  as  mortgagee,  is  a  matter  of  no  conse- 
inence  whatever;  because,  as  we  have  shown,  Drew  as  a 
mortgagee  had  a  right  to  sell,  and  notwithstanding  the  do- 
If^ndaot  had  notice  of  the  mortgage  it  acquired  an  absolute 
^Ue,  if  the  sale  was  bona  fide. 

Batit  is  claimed  by  counsel  that  section  240  of  the  practice 
*ct  prescribes  the  only  means  by  which  the  mortgagor's 
fJghts  may  be  foreclosed.  We  think  otherwise.  That  sec- 
tion simply  declares  that  there  shall  be  but  one  action  for 
tl»6  recovery  of  a  debt,  or  enforcement  of  a  right  secured 
"J  a  mortgage,  which  shall  bo  for  an  enforcement  of  the 
"fln  or  mortgage,  in  accordance  with  the  provisions  of  the 
*Wnte.  It  does  'not,  however,  deprive  the  mortgagee  of 
I^Konal  property  of  right  to  sell  without  action,  and  so 
''has  been  directly  held  in  California  upon  a  statute  idon- 
^  with  ours.  (UlbiOHY.  Braunmi,  27  Cal.  2(58.)  What 
^ight  be  the  effect  of  a  sale  made  by  the  mortgagee  with- 
^Qt  notice,  and  whefJier  notice  be  necessary  or  not,  are 
ioestions  which  need  not  be  discussed,  as  there  was  in  this 
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case  not  only  notice  bat  a  clear  waiver  of  all  informali 
in  the  sale.  There  is  mach  testimony  in  the  record  sh 
iug  that  Br^'ant  had  notice  of  Drew's  intention  to  sell  to 
defendant,  and  indeed  that  he  authorized  sach  sale. 

But  if  it  be  claimed  that  previous  notice  is  not  clo] 
proven,  Bryant's  acquiescence  in  the  sale  is  i 
[*319]  fragably  established.  The  *plaintiflf  himself  adi 
that  he  endeavored  to  obtain  a  portion  of  the  ] 
chase-money  from  the  defendant,  saying  that  he  was  tob 
what  remained  after  Drew  was  paid.  He  took  backi 
canceled  his  notes  which  were  held  by  Drew,  and  wl 
were  secured  by  mortgage.  And  after  the  sale  was  m 
he  charged  the  defendant,  and  obtained  his  pay,  for  ass 
ing  in  taking  the  property  in  question  out  of  the  ri^ 
refusing  to  let  the  defendant  haul  it  away  until  he  wai 
})aid.  Many  such  facts  appear  in  the  record,  which  le 
no  doubt  whatever  of  the  full  ratification  of  the  sale  bj 
plaintiff.  Even  conceding  the  necessity  for  notice,  s 
ratification  amounted  to  a  waiver  of  all  rights  which 
informality  in  the  sale  might  have  given  him.  Thus 
case  is  left  in  precisely  the  same  position  as  if  dae  no 
had  been  given  by  the  mortgagee  before  the  sale. 

That  the  mortgage  in  question  was  void  because  Hk 
was  no  delivery  of  property  to  the  mortgagee,  is  a  p 
tion  utterly  untenable.  The  effect  of  a  failure  to  trani 
the  possession  of  personal  property  to  the  mortgagee; 
simply  to  make  the  mortgage  void  as  against  third  part 
So  far  as  the  parties  to  the  instrument  are  concerned,  i 
perfectly  good  without  a  delivery.  None  of  them  can  t 
advantage  of  that  fact  for  the  purpose  of  defeating  the  m( 
gage.  The  law  requiring  a  delivery  of  possession  of 
mortgaged  property  to  the  mortgagor  was  adopted  sol 
for  the  protection  of  third  parties  purchasing  or  acqaif 
rights  from  the  person  in  possession.  They  alone  have' 
right  to  take  advantage  of  a  failure  to  comply  with  this 
quirement  of  the  law.  Surely  the  mortgagor  cannot  def 
the  mortgage  upon  any  such  ground. 

We  conclude,   therefore,  that  the  mortgagee  sold 
property  to  the  defendant;  that  he  had  the  right  so  to  8 
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and  that  the  defendant  acquired  an  absolate  title  to  the 
property  by  means  of  it. 
Judgment  reversed,  and  new  trial  awarded. 

JossBOS,  J.,  conenrring: 

I  concur  with  Chief  Justice  Beatty  and  Mr.  Justice  Lewis 
18  to  the  conclusions  tbej  attain  in  respect  to  the  lirHt  point 
discussed  in  their  opinion.  I  also  concur  in  the  construc- 
tion they  place  on  section  246  of  the  practice  act,  and 
hold  with  them  *'that  the  mortgagee  *of  pei*sonai  [*320] 
property  is  not  limited  to  the  remedy  of  judicial 
foreclosure  for  the  puq)Ose  of  subjecting  the  property  to  a 
ttlefor  the  satisfaction  of  the  debt  due."  I  also  concur  in 
the  reasoning  and  in  the  conclusion  respecting  the  last  point 
dificassed  in  their  opinion,  concerning  the  delivery  of  per- 
sonal pro{>erty  mortgaged.  In  relation  to  the  other  points, 
(excepting  the  one  hereafter  mentioned)  as  I  do  not  deem 
them  essential  in  determining  this  appeal,  I  express  no 
opinion.  I  concur  in  the  judgment  on  the  one  ground  that 
the  statement  on  motion  for  a  neyr  trial  in  the  lower  court 
establishes  beyond  a  question  that  the  plaintiff  Bryant  rat- 
ified the  acts  of  Drew  in  the  matter  of  the  sale  of  the  mort- 
gaged property  to  the  defendant;  and  he  is  thereby  eon- 
claded  from  questioning  the  regularity  of  the  sale,  so  far  as 
it  can  be  affected  by  any  matter  in  issue  in  this  ease. 


THE  VmorSIA  CITY  GAS  COMPANY  r.  THE  MAYOE 
AND  BOAED    OF   ALDERMEN    OF    VIRGINIA 

CrrY;  BOTH  PARTIES  APPEALING. 

[3  Nevada,  320.  J 

^Kiim  GR43inico  Chabteb  to  Gab  Compant,  Constbded. — Whrn  tho  Icg- 
iilatnre,  in  grautiog  a  charter  to  a  gAH  compiiDy,  iuii?oses  uimhi  tho  com- 
pany, as  one  condition  of  tho  charter,  the  funiishiug  of  a  certain  qiiuu- 
tity  of  gas  to  the  city,  the  law  does  not  raise  an  implied  promiRo  on  tho 
part  of  the  city  to  pay  for  that  which  the  company  are  uucouditionally 
rtqaired  to  famish. 

DEM. — A  gas  company  is  reqnired  to  famish,  free  of  cost,  n  certain  qntm- 
tity  of  gas  for  the  first  year,  and  a  certain  larger  qaantity  fur  the  second 
yesTf  and  ao  on  to  the  end  of  its  charter,  and  tho  law  fixes  the  time  vhen 
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the  gas  works  shall  be  finished,  but  does  not  fix  the  day  when  the  fi 
nishing  of  gas  shall  commence.  Each  justice  discusses  the  question  as 
when  the  first  year  commenced. 

[*321]      *Appeal  from  tbe  District  Court  of  the  First  Ji 
dicial  District,  Hon.  Eichard  Rising  presiding. 
The  facts  are  stated  iu  the  opinions  of  the  Court. 

Hoover  &  Cole,  for  the  City. 

Jonas  Sedy  and  IVUl  Campbdl,  for  the  Corporation. 

By  the  Court,  Lewis,  J. : 

The  plaintiff  is  a  corporation  organized  under  an  act  o 
the  legislature  of  the  Territory  of  Nevada,  entitled  "Anac 
to  create  the  Virginia  city  Gas  Company,"  approved  No 
vember  28,  a.  d.  1861. 

The  second  section  of  this  act  grants  to  the  plaintiff  lb 
exclusive  privilege  of  supplying  the  city  of  Virginia,  its  in 
habitants  and  residents,  with  illuminating  gas  for  the  perio 
of  ten  years  from  the  approval  of  the  act.  The  third  sec 
tion  authorizes  it  to  erect  all  necessary  bnildingf 
[^322]  works  and  machinery,  also  to  make  the  nece88ary*e3 
cavatious  in  the  public  streets  for  the  purpose  ( 
laying  gas  pipes  therein.  The  law  also  made  it  the  duty< 
the  plaintiff  to  complete  all  the  necessary  works  for  ifa 
manufacture  of  such  illuminating  gas  by  the  first  day( 
June,  A.  D.  18G4,  and  the  sixth  and  last  section  of  the  a< 
declares  that  **  it  shall  bo  compulsory  on  said  company  i 
provide  said  city,  or  cities,  with  sufficient  gas  to  supply  fi^ 
burners  for  the  public  streets  for  the  first  year;  for  the  sei 
ond  year  sufficient  gas  to  supply  ten  burners;  and  for  ew 
year  thereafter  sufficient  gas  for  fifteen  burners,  the  lain 
burners  and  lamp  posts  to  be  provided  by  the  proper  autbos 
ities." 

As  to  the  preparation  for  furnishing  the  gas,  tbe  plainti 
seems  to  have  complied  with  the  law;  at  least  there  i 
nothing  in  the  record  showing  a  failure  to  do  so. 

This  action  was  instituted  on  the  twelfth  day  of  May,  A«i 
1866,  for  the  purpose  of  recovering  the  sum  of  $4y083.S 
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dBBed  to  be  dae  from  the  city  of  Yirgiuia  for  illamiDatiDg 
fMfanusIied  by  the  plaintiffs  between  the  eighteenth  day 
of  December,  a.  d.  1861,  and  the  eleventh  day  of  May,  a.  d. 

m. 

The  defendants  admit  that  the  gas  was  furnished  by  the 
plibtifl^  as  alleged  in  its  complaint,  bnt  as  a  defense  it  is 
diiffled  the  law  makes  it  the  duty  of  the  plaintiff  to  famish 
neh  gas  free  of  charge;,  that  no  more  was  famished  than 
lie  law  made  it  its  daty  to  famish,  and  hence  that  it  is  not 
mtitled  to  recover.  The  jndge  below  foand,  as  matter  of 
let,  that  from  the  eighteenth  day  of  December,  a.  d.  1864, 
tpto  the  eleventh  day  of  May,  a.  d.  1806,  the  plaintiff  fur- 
dehed  the  city  of  Virginia  two  hundred  and  seventy-seven 
hoosand  two  hundred  feet  of  gas,  which  was  reasonably 
rarth  the  sum  of  $4,168;  that  darinc;  the  first  year,  that  is, 
nmi  the  eighteenth  day  of  December,  a.  d.  1864,  to  the 
j|^teenth  day  of  December,  a.  d.  1865,  the  plaintiff  fur- 
uihed  the  city  tw6  hundred  and  one  thousand  six  hundred 
Mt|  which  was  one  hundred  thousand  and  eight  hundred 
eetin  excess  of  what  the  law  required  the  plaintiff  to  fur- 
riih;  that  this  excess  was  reasonably  worth  the  sum  of 
Hy512,  for  which  judgment  was  given  against  the  defend- 
k&L  The  court  also  held  that  the  plaintiff  was  not 
Atitled  to  recover  ^any  compensation  for  tbe  [^323] 
ttumnt  of  gas  which  the  law  made  it  its  duty  to 
hifiiah  to  the  city. 

Both  parties  appeal  from  the  judgment,  the  plaintiff 
diiiDing  that  it  should  have  had  judgment  for  the  value  of 
ill  the  gas  furnished  to  the  city;  whilst  counsel  for  def end- 
let  insists  that  only  the  amount  required  by  law  has  been 
'^ttoished  to  the  city,  which,  it  is  urged,  the  law  makes  it 
^  daty  of  plaintiff  to  furnish  free  of  charge.  Whether 
^  be  the  requirement  of  the  law  is  the  question  now  to 
^  determined.  Unless  we  can  imply  a  promise  on  the  part 
'  defendant,  founded  upon  sufficient  consideration,  to  pay 
^  the  gas  famished  to  it,  there  can  be  no  pretense  on  the 
trt  of  the  plaintiff  to  a  right  of  recovery,  because  it  seems 
>  be  conceded  that  no  express  contract  has  ever  been  en- 
ced  into  between  the  parties.     Can  such  contract  be 
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created  by  implication?  Clearly  not.  It  will  be  observe 
that  section  6  of  the  act  under  which  the  plaintiff  was  oj 
ganized  makes  it  compulsory  upon  it  to  furnish  the  city  o 
Virginia  with  a  certain  quantity  of  gas  during  the  enti« 
period  of  its  franchise.  Nothing  is  said  in  the  act  aboat 
payment  for  the  gas  so  furnished.  That,  in  granting  frao- 
chiseSy  it  is  perfectly  proper  and  within  the  power  of  the 
legislature  to  impose  duties  upon  those  to  whom  they  are 
granted,  and  to  attach  conditions  to  such  privileges,  is  un- 
doubted. As  ii^  this  case  it  was  doubtless  within  the  poirer 
of  the  legislature  to  make  it  the  duty  of  the  plaintiff  to  for 
nish  the  city  of  Virginia  with  a  certain  quantity  of  gas,  as 
a  condition  upon  which  it  should  enjoy  its  franchise,  and  in 
onr  opinion  such  is  the  construction  to  be  placed  upon  the 
act  under  consideration. 

A  contract  is  defined  to  be  an  agreement  of  two  or  more 
persons  upon  sufficient  consideration  to  do  or  not  to  do  a 
particular  thing.  The  existence  of  such  agreement  is  either 
established  by  the  proof  of  an  express  agreement  between 
the  respective  parties,  or  by  circumstances  from  which  the 
law  will  presume  a  pt-omise  or  agreement.  Hence  the  dis- 
tinction between  implied  contracts  and  express  contracts, 
which  lies  not  in  the  nature  of  the  undertaking,  but  oulj  in 
the  mode  of  proof.  No  express  promise  by  the  defendant 
to  pay  for  the  gas  furnished  to  them  is  proven  in  this  case, 

but  it  is  claimed  the  law  will  imply  such  promise 
f*324]  from  the  acceptance  of  the  *gas  by  them.     Had  not 

the  law  made  it  compulsory  upon  the  plaintiff  to 
supply  the  city  with  gas,  a  promise  to  pay  a  fair  consider*- 
tion  for  it  would  doubtless  bo  implied  from  the  circum- 
stances presented  in  this  case.  But  the  act  of  the  legists- 
ture  has  destroyed  the  possibility  of  such  implication.  B/ 
making  it  the  absolute,  unconditional  duty  of  the  plaintiff 
to  furnish  the  defendant  with  a  certain  amount  of  illuminat- 
ing gas,  a  promise  on  the  part  of  the  defendant  to  pay  tho 
plaintiff  for  performing  such  duty  imposed  upon  itbyth« 
legislature  could  not  properly  bo  implied.  The  plaintiff 
was  not  induced  to  furnish  the  gas  to  the  city  of  Virgin^ 
by  any  promise  or  act  on  the  part  of  the  defendant,  bati? 
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he  mandate  of  the  legislature,  which  is  absolute  and  un- 
aaditkmaL  The  contract,  if  it  may  be  so  called,  is  be- 
reea  the  plaintiff  and  the  State,  by  which,  in  consideration 
f  the  privileges  granted  by  the  legislature,  it  is  made  the 
ijot  the  plaintiff  to  furnish  the  city  with  a  certain  amount 
gH.  The  city  of  Virginia  was  not  a  party  in  any  way  to 
iteontraot  though  it  was  beneficially  interested  in  it.  It 
like  a  contract  between  two  individuals  for  the  benefit  of 
thiid.  Thus  A*,  in  consideration  for  some  privilege  or 
ofit  derived  from  B.,  agrees  to  do  some  act  for  the  benefit 
C,  who  is  not  a  party  to  the  transaction.  Though  C. 
7  Acquire  advantage  or  profit  from  such  contract,  it  will 
idly  be  claimed  that  he  would  be  holden  upon  an  implied 
omise  to  pay  a  consideration  for  the  profit  so  acquired  by 
n.  In  such  case  the  act  of  A.  would  be  induced  by  his 
atnet  with  B. ;  hence  a  promise  by  C.  to  pay  for  any  ad- 
Diages  he  might  acquire  from  it  could  not  very  well  be 
plied.  Such  is  certainly  this  case. '  The  Htate  grants  to  the 
lintiff  valuable  privileges,  and  in  the  grant  it  is  made 
Dimlsory  upon  it  to  do  certain  things  which  are  for  the 
nefit  of  the  city  pf  Virginia.  The  natural  presumption  is 
A  the  legislature  imposed  that  duty  on  the  plaintiff  in 
nsideration  for  the  franchise  granted  to  it. 
Bot  it  is  urged  that  the  intention  of  the  legislature  was 
nply  to  require  the  plaintiff  to  furnish  the  city  with  a  cer- 
A  quantity  of  illuminating  gas  provided  the  city  paid  for 
or  rather,  that  it  should  give  the  city  the  same  privileges 
ran  to  individuals  generally.  If  that  were  the  object  of 
)  legislature  it  succeeded  unusually  well  in  concealing  it 
<n  the  reader  of  the  act.  The  language  of  the 
•w  makes  it  compulsory  upon  the  plaintiff  to  fur-  [^325] 
ih  a  certain  amount  of  gas  to  the  city,  and  that 
solntely  and  not  upon  any  condition.  There  is  no  pro. 
0  that  none  shall  be  furnished  if  the  city  does  not  pay 
it  If  payment  by  the  city  was  contemplated,  the  legis- 
ure  would  doubtless  have  left  it  within  the  power  of  the 
intiff  to  refuse  furnishing  the  gas,  if  the  city  refused  to 
rfor  it.  Instead  of  that,  however,  it  is  made  compul- 
J  on  the  plaintiff  absolutely  to  furnish  it  for  the  period 
ku  years. 


J 
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The  duty  imposed  upon  the  plaintiff  is  absolute,  and  there 
is  nothing  in  the  act  which  will  justify  this  court  in  making 
the  act  to  be  done  by  it  dependent  upon  a  condition.  II 
the  construction  placed  upon  the  sixth  section  of  the  act  by 
counsel  for  plaintiff  be  correct,  it  accomplishes  nothing 
whatever;  for  it  is  to  be  presumed  the  plaintiff  would,  ii 
profitable  to  itself,  furnish  the  defendant  with  whatever  gas 
it  might  need,  without  any  legislative  act  compelling  it  to 
do  so.  And  if  payment  by  the  city  were  a  condition  upon 
which  it  is  to  be  furnished,  then  it  is  clear  the  plaintiff  coald 
impose  upon  the  city  an  exorbitant  charge,  and  if  not  paid, 
could  refuse  to  furnish  the  gas.  Thus  it  would,  after  all, 
be  placed  in  the  power  of  the  plaintiff  to  furnish  the  cit] 
with  gas  or  not  as  it  might  choose,  and  so  the  sixth  sectioi 
of  the  act  in  question  would  give  the  city  of  Virginia  no  ad' 
vantage  whatever,  and  would  practically  amount  to  nothing 
Uuquestionably  the  incorporation  of  section  six  into  tb 
act  was  for  some  beneficial  object;  but  if  the  constrnctioi 
of  counsel  for  the  plaintiff  be  accepted,  we  must  conclude 
either  that  the  legislature  had  no  object  whatever  in  adopt 
iug  that  section,  or  that  it  totally  failed  in  making  it  known 
It  is  the  duty  of  courts,  if  possible,  to  place  upon  the  acb 
of  the  legislature  such  construction  as  will  give  them  ben 
eficial  and  practical  effect,  rather  than  to  nullify  or  mak< 
them  of  no  practical  utility  by  an  unnatural  interpretatioi 
of  the  language.  We  conclude  it  was  the  object  of  the  leg 
islature  to  compel  the  plaintiff  to  supply  the  quantity  of  gai 
mentioned  in  the  act  to  the  city  of  Virginia,  free  of  charge 
and  the  gas  having  been  furnished  to  the  defendant  in  com 
pliance  with  a  duty  imposed  by  the  legislature,  on  pronii» 
by  the  defendant  to  pay  for  any  advantage  it  might  bav 

acquired  by  the  performance  of  such  duty  can  b< 
[*326]  implied,   nor   indeed  would  the   performance  *o 

such  duty  be  sufficient  to  support  even  an  expreei 
promise  by  the  city. 

The  next  question  to  be  determined  is  whether  the  plaintii 
furnished  the  city  with  any  quantity  of  gas  in  excess  of  tlia 
which  the  law  made  it  incumbent  on  it  to  furnish.  If  ^ 
it  is  entitled  to  recover  from  the  defendant  its  fair  valf^ 
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)]adge  below  finds  that  over  one  hundred  thousand  feet 
e  80  famished,  and  that  such  excess  was  reasonably 
ih  the  sum  of  fifteen  hundred  and  twelve  dollars.  In 
ying  at  this  conclusion,  the  judge  assumed  that  the  first 
r  (during  which  time  the  plaintiff  was  required  to  fur- 
i  gas  sufficient  for  five  burners),  commenced  on  the 
iteenth  day  of  December,  «a.d.  1864.  That  was  probably 
time  when  the  plaintiff  began  to  supply  the  gas  to  the 
.  Though  the  works  for  the  manufacture  of  the  gas  are 
liied  to  be  finished  by  the  first  day  of  June,  A.  d.  1864, 
DO  exact  day  is  fixed  when  the. gas  should  be  furnished 
bd  city.  It  is  evident  all  the  works  necessary  for  manu- 
nriug  it  might  be  completed  by  the  first  day  of  June, 
Ist  by  reason  of  the  pipes  not  being  laid  through  the 
,  it  could  not  be  supplied  for  some  time  afterwards, 
he  laying  of  the  pipes  through  the  city  cannot  be  con- 
sred  a  part  of  the  works  for  the  *manvfa/cture  of  gas. 
Qoe,  after  the  first  of  June,  when  the  works  were  required 
)e  completed,  the  plaintiff  had  a  reasonable  period  of 
e  within  which  to  lay  the  pipes  necessary  to  supply  the 
'.    When  an  act  is  required  to  be  done,  and  no  time  is 

d,  th^  law  requires  it  to  be  done  within  a  reasonable 

e,  all  the  circumstances  being  considered.  From  the 
t  of  June  to  the  eighteenth  of  December  may  not  have 
in  unreasonable  time  to  allow  the  plaintiff  to  lay  its  nec- 
ary  pipes. 

3iithe  eighteenth  day  of  December,  A.r.  1864,  then  the 
it  year  commenced.  During  that  year  the  law  only  re- 
iied  the  plaintiff  to  supply  five  burners  for  the  city, 
lilst  the  court  finds  that  it  furnished  ten.  So  double  the 
antity  which  the  law  made  it  the  duty  of  the  plaintiff  to 
pply  was  furnished  during  the  first  year,  and  the  court 
low  finds  the  excess  thus  furnished  was  reasonably  worth 
B  sura  of  fifteen  hundred  and  twelve  dollars. 
Tbe  judgment  being  in  accordance  with  the  findings, 
wt  be  affirmed.  Costs  here  must  be  equally  divided  be- 
een  the  parties. 
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[*327]      *  Johnson,  J.,  concurring: 

I  think  it  apparent,  upon  a  consideration  of  tb 
legislative  acts  under  which  plaintiff  claims  its  charter  prii 
ileges,  that  it  is  compelled  to  furnish  Virginia  city  wit 
illuminating  gas  free  of  charge,  to  the  extent,  for  the  tim( 
and  for  the  uses  specified  in  section  six  of  the  act  refenre 
to.  The  privileges  accorded  to  this  company,  of  snpplyin 
Virginia  city  and  its  inhabitants  with  illuminating  gas,  u 
contained  in  section  two;  whereas  section  six  makes  it  con 
pulsory  on  the  company  to  provide  the  city  with  suffioiei 
gas  for  use  on  the  public  streets;  for  the  first  year  tosnppl 
five,  the  second  year  ten,  and  each  succeeding  year  thereafte 
during  the  existence  of  the  charter,  for  fifteen  burner 
The  same  section  requires  ''  the  corporate  authorities  ' 
provide  the  lamps,  burners,  and  lamp-posts."  The  leami 
counsel  for  plaintiff  maintains  ''that  the  aforesaid  8ecti< 
only  renders  it  compulsory  on  the  company  to  furnish  tl 
gas  to  the  city,  but  in  no  degree  exempts  the  city  from  i 
implied  obligation  to  pay  the  company  for  it.'*  I  inteipr 
the  law  differently,  and  propose  briefly  to  consider  son 
reasons  which  determine  my  judgment  on  this  controverts 
point. 

In  the  first  place  we  observe  the  act  does  not,  in  expre 
words,  declare  that  the  company  shall  provide  gas  for  6 
public  use  without  pay,  nor  that  the  city  shall  in  any  degr 
be  supplied  with  gas  free  of  charge.  Hence,  the  exempti( 
claimed  by  the  corporate  authorities  of  Virginia  city  ra 
solely  on  an  implied  agreement  of  the  original  contracts 
parties — the  legislature  granting  the  franchise  and  the  be 
eficiaries  named  in  the  grant — and  therefore  we  must  lex 
to  the  entire  act  and  the  circumstances  under  which  itw 
passed  to  ascertain  the  probable  intention  of  these  parti 
in  this  regard.  We  have  seen  that  the  act  requires  tl 
company  **to  provide  gas,"  and  the  city  authorities  ** 
provide  lamps,  burners,  and  lamp-posts."  None  .will  di 
pute  but  that  the  words  **  provide,"  in  connection  withtl 
city,  is  but  another  mode  of  expressing  that  the  city  autbc 
i ties  must  furnish  lamps,  etc.,  at  the  expense  of  thecii] 
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S  nch  is  the  meaning  of  the  words  in  the  one  instance,  can 

n7  plausible  pretext  even  be  found  for  using  the  same 

lords  in  a  contrary  and  opposing  sense  in  respect 

to  the  thing  compelled  *of  the  company?    I  think  [^328] 

Mrt^  and  the  only  rational  conclusion  is,  that  when 

iiw  act  declares  that  the  company  shall  provide  a  given 

pantity  of  gas,  it  shall  be  at  the  expense  of  the  company, 

ind  not  of  the  city. 

The  right  of  the  city  to  exact  this  service,  and  the  cor- 
v^nding  duty  of  the  company  to  perform  it,  depend  on 
M  condition  only — that  the  gas  company  shall  not  be  bnr- 
IflHed  with  the  cost  of  supplying  either  lamps,  burners,  or 
aap-posts,  and  the  legislative  reservation  in  favor  of  the 
aij  is  coupled  with  the  condition  that  the  expenses  of  these 
tn  to  be  borne  by  the  city.  ' '  The  one  thing  being  ex- 
jmsaed  excludes  all  others.**  When  the  law  has  iu  effect 
iaelared  that  the  city  shall  pay  certain  specific  items  of  ex- 
pense necessary  to  secure  to  the  public  the  benefit  of  lighted 
ibeetSy  it  clearly  excludes  the  presumption  that  it  shall  f  ur- 
Bwnnore  be  held  liable  to  pay  for  the  gas  provided  by  the 
company. 

Again:  If  it  was  the  intention  of  the  parties  to  this  com- 
pact that  the  company  should  be  compelled  to  furnish  the 
d^  with  gas,  on  the  further  condition  that  the  city  should 
pty  tor  ity  why  is  any  quantity  specified,  or  a  limit  fixed  to 
tlus  supply,  at  least,  to  so  inconsiderable  an  amount,  and 
ttpeciallvy  why  is  this  limit  enlarged  at  stated  periods  so 
^  ultimately  the  quantity  to  be  furnished  is  increased  to 
tline-fold  that  of  the  first  year?  It  occurs  to  me  that  the 
only  theory  upon  which  the  full  extent  of  plaintifF^s  claim 
^  be  conceded  and  made  consistent  with  this  feature  of 
^  act  is,  that  the  gas  company  might  not  be  compelled  to 
provide  a  supply  for  the  city  beyond  the  productive  capacity 
<^it8  works,  a  theory  scarcely  reconcilable  with  our  impres- 
^ousof  such  establishments  in  populous  cities.  A  more 
Probable  explanation  of  the  reasons  why  these  limitations 
^e  introduced  in  the  body  of  the  act  accords  with  our 
ooQstniction  of  it,  and  may  be  summed  up  in  about  this  way : 
jBm  was  a  valuable  franchise  within  the  granting  powers 
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of  the  legislature.  It  is  bestowed  on  this  company  ao 
made  exclasive,  so  that  the  grantees  cannot  be  molested  b 
any  rival  enterprise.  The  city  and  its  people  for  ten  year 
are  compelled  to  rely  on  this  company  for  their  supplies  o 
illuminating  gas;  the  pablic  streets  are  to  be  disturbed  ii 
the  process  of  laying  gas-pipes;  and  as  compensating  ii 

some  degree  for  the  rights  and  privileges  acqaiiei 
[*329]  by  *the  company,  the  legislature  compels  it  to  fai 

nish  the  city  on  which  it  has  imposed  this  monopol} 
illuminating  gas  for  public  use,  but  with  the  understandiu 
that  it  is  to  be  supplied  without  charge,  the  allowance  i 
restricted  within  certain  limits;  and  also  considering  tli 
obstacles  which  such  enterprises  ordinarily  have  to  encooi 
ter  iu  their  beginning,  the  quantity  for  the  first  year  is  limite 
•to  the  very  small  amount  specified  iu  the  act.  But  when  ill 
expected  advance  of  the  city  iu  population  and  improvemen 
by  the  natural  course  of  things,  has  enhanced  the  demao 
for  its  use,  and  consequently  the  resulting  profits,  the  bom 
is  advanced  with  the  enlarged  facilities  and  resources  of  tl 
company. 

But  the  learned  counsel  for  the  plaintiff  seems  to  ascrit 
some  importance  to  the  fact  that  at  the  same  session  of  tl 
legislature  two  other  franchises  for  similar  purposes  in  othi 
cities  of  the  Territory  were  granted,  in  each  of  which  Uiei 
was  contained  a  special  clause,  that  a  given  quantity  of  g) 
was  to  be  supplied  to  the  cities  named  **free  of  cost,**  ai 
concludes  from  this  circumstance  that  if  the  legislata 
meant  to  compel  the  plaintiff  to  furnish  gas  to  Virginia  ci 
free  of  cost,  it  would  have  been  expressly  declared  in  this,: 
in  the  other  charters.  Because  the  legislature  has  adopfa 
more  formal  and  precise  language  in  the  later  acts,  perba| 
ex  viduslria,  to  silence  all  doubt,  we  are  not  to  conch* 
that  the  omission  of  these  words  in  the  first-mentioned  a 
establishes  a  contrary  intention;  but  the  question  at  issi 
must  be  determined  the  same  as  if  no  other  franchise 
this  character  had  been  granted  by  the  legislature.  If,  ho' 
ever,  the  position  of  counsel  for  plaintiff  be  correct,  it  ei 
deuces  this  remarkable  fact,  that  the  most  valuable  charts 
the  one  granted  plaintiff,  is  made  in  all  material  reepec 
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al;  wliilst  the  others,  of  infinitelj  less  value,  are 
did  hardened  with  exactions — an  inconsistency 
am  rarely  discernible  even  in  a  territorial  grant 
franchise. 

tors  embraced  in  the  second  and  remaining 
ioiissed  at  £he  hearing  of  this  appeal  inrolve  the 
int  of  bnt  a  single  fact,  as  to  when  "  the  first 
Ik,  in  the  sense  and  meaning  the  expression  is 
>  act;  because  such  date,  when  fixed,  regulates 
res  of    all  subsequent  supplies  of  gas 

city  can  claim  for  public  uses,  free  of  [^330] 
Erom  thence  must  be  determined  in  what 

quantity  furnished  the  city  has  exceeded  the 
ras  lawfully  entitled  to  without  charge, 
may  be  stated  Uiat  this  is  an  appeal  from  iho 
nly,  and  consequently  none  of  the  testimony  ad- 
the  trial  below  is  before  us;  and  as  the  district 
estricted  its  findings  to  but  a  portion  of  the  facts 

properly  should  be  made  to  appear,  we  are  uu- 
on  some  questions  which,  in  my  judgment,  were 
lattersof  inquiry;  and,  indeed,  from  the  record  as 

us,  it  is  somewhat  difficult  to  arrive  at  a  satisfac- 
asion  concerning  this  feature  of  the  case.  .  For 
i  would  seem  consistent  with  the  issues  made  by 
tigs,  to  have  determined  when  the  works  of  the 
ny  were  completed,  when  supply  pipes  were  laid 

the  gas  works  proper  with  that  portion  of  the 

supplied,  and  finally  when  the  city  authorities 
conditioD,  with  lamp-posts,  lamps  and  burners, 
)  streets  of  the  city  lighted  with  gas.  Upon  most, 
f  these  points,  it  is  reasonable  to  conclude  that 
3  before  the  court  below;  but  none  of  these  collat- 
are  distinctly  passed  upon  by  the  findings,  and 
espects  it  is  left  to  conjecture  the  basis  upon 
court  below  founded  its  judgment.  In  this  cou- 
16  case,  let  us  for  a  moment  recur  to  the  statutes 
ed. 

erms  of  section  2,  the  charter  of  plaintiff  runs  ten 
.  the  twenty-eighth  of  November,  1861,  the  date 
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of  its  approval.  Section  4  requires  tbe  grantees  named  in 
the  act  to  organize  under  the  general  incorporation  laws  of 
the  territory  within  three  months.  Bj  amendments  to  see- 
tion  5  of  the  original  act  (Stats.  1862,  15,  16),  the  company 
is  required  ''to  commence  the  completion  of  the  works 
necessary  for  the  manufacture  or  production  of  gas**  by  the 
twelfth  of  June,  1863,  and  ''to  complete  the  same  on  or  be- 
fore the  first  day  of  June,  1864."  Section  6,  as  already  shown, 
specifies  the  quantity  of  *  gas  to  be  supplied  for  public  use 
within  a  stated  period,  commei^ciug  witb  "the  first  year;" 
but  nowhere  in  the  act  is  a  day  or  an  event  stated  from 

whence  shall  be  computed  the  commencement  oi 
[*331]  such  "first  year."    Wherefore  we  must  ^determine 

the  intended  meaning  of  the  phrase  so  used  in  this 
connection.  Plaintiff  insists  that  the  "  first  year**  spokeo 
of  manifestly  refers  to  the  year  next  succeeding  the  com- 
pletion of  the  gas  works;  and  assuming  the  first  of  June, 
1864,  to  be  the  precise  day  on  which  the  event  occurred, 
by  a  ready  process  of  reasoning  establish  their  theory  as  U 
the  point'in  question.  To  this  proposition  my  reply  is  this 
In  the  first  place,  it  clearly  appears  that  the  date  of  JaD< 
1,  1864,  was  fixed  for  a  single  purpose,  and  its  use  cauno 
be  extended  beyond  that  of  marking  the  extreme  limit  o 
time  given  for  the  completion  of  the  manufacturing  woric 
of  the  company.  It  does  not  even  fix  a  time,  except  in  i 
relative  sense,  as  the  language  of  tiie  section  is  **onorU 
fore''  the  fii-st  of  June,  1864;  so  that  the  event  of  complel 
ing  such  works  may  have  happened  on  any  day  between  th 
passage  of  the  amendatory  act  and  the  limit  therein  spc 
cified.  As  to  the  other  ground  assumed  by  counsel,  th^ 
June  1,  1864,  was  the  true  date  of  the  completion  of  thea 
works,  it  is  sufficient  to  suggest  that  neither  by  the  pleac 
ings  nor  findings  of  the  district  court  is  this  fact  showi 
and  for  aught  this  court  can  know,  the  works  were  con 
pleted  prior  to  that  day.  However,  in  the  light  which 
regard  this  particular  point  of  inquiry,  it  is  quite  immaterii 
whether  such  was  a  fact  or  not.  But  it  is  said  that  ina^ 
much  as  the  first  of  June,  1864,  is  the  only  date  fixed  1) 
the  act  which  with  reasonable  propriety  can  be  oonsidere 
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lorsooh  purpoBe,  we  shoxild  therefore  accept  it  as  tho  com- 
aeneement  ci  the  ** first  ytar^  as  otherwise  there  cannot  be 
ngr  date  asoertained  for  snoh  purpose.     As  already  ob- 
ianed,  this  date  is  used  in  a  relative  sense  only,  is  fixed 
for  bat  a  single  purpose^  and  certainly  it  has  but  a  very 
ranote  eonneetkm  with  the  question  of  time  involved  in  the 
•iiq[dy  of  gas  to  the  city.    The  absence  of  a  date  fixed  by 
oprass  words  may  be  no  serious  impediment  in  determin- 
ing the  commencement  of  such  ''first  year/'  if  some  event 
eontanplated  by  the  act  can  be  made  to  serve  a  similar 
pupoeey  more  especially  when,  as  in  this  case,  the  rights 
otiheolty  are  made  dependent  absolutely  on  conditions  to 
be  performed  by  the  corporate  authorities,  and  the  com- 
plitncewith  these  conditions  not  fixed  or  limited  within 
tty  given  space  of  time.    The  condition  upon  which  the 
^  was  to  derive  its  gratuitous  supply  of  illuminat- 
ing gu,  ^compelled  it  to  provide  necessary  lamps,  ['^332] 
ete.   Whenever  these  works  of  the  company  were 
Mopleted,  and  whether  completed  or  not,  after  the  day 
limited  for  such  purpose,  the  rights  of  the  city  attached, 
Md  the  obligation  of  the  company  to  furnish  the  stated 
nipply  of  gas  became  operative;  provided^  the  city  was 
leadf  with  its  lamps,  lamp-posts,  and  burners.     But  until 
^  needful  provision  had  been  made  by  tho  corporate  au- 
tliorities,  neither  could  the  public  be  benefited  by  lighted 
streets,  nor  the  gas  company  be  held  amenable  in  any  form 
of  proceeding  for  withholding  such  bounty;  und  this  cou- 
pon of  things  would  exist  so  long  as  the  city  neglected  to 
1^6  provision  in  the  respects  mentioned.    Tho  loss  and  in- 
^DTenience  to  the  city  would  be  measured  by  the  delay  and 
.^lectof  its  own  agents.     The  advantages  accruing  to  the 
^pany  would  also  be  proportioned  to  the  extent  of  such 
^Vi  for  we  remember  this  act  limits  the  duration  of  the 
^liarier  to  ten  years  following  the  approval  of  it;  and  as  the 
^iy  of  gas  which  the  city  is  entitled  to  after  tho  first  two 
J'oars  must  equal  the  demands  of  fifteen  burners  as  against 
five  burners  during  the  first  year,  it  follows  that  tho  period 
^f  the  greater  supply  would  be  diminished  in  equal  degree 
ttto  time,  and  tJireefold  as  to  quantity — the  final  result 
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depending  on  the  time  allowed  to  elapse  before  the  propc 
authorities  had  provided  necessary  lamps,  lamp-posts,  an 
burners.  It  seems  to  me,  therefore,  that  under  the  circuD) 
stances  it  is  most  reasonable  to  conclude  that  the  act  con 
templates  ''the  first  year"  to  be  reckoned  from  the  tim 
when  the  city  was  prepared  to  accept  the  gas  from  the  con 
pany  for  the  purposes  indicated.  The  happening  of  tli 
event,  it  is  true,  depended  on  many  contingencies  wiiic 
were  incapable  of  being  estimated  at  the  time  tlie  act  m 
passed;  but  in  the  progress  of  events  the  ascertainment  ( 
this  fact  was  not  only  rendered  possible,  but  indeed  a 
readily  determined  as  any  other  question  which  might  aris 
in  giving  construction  to  the  law. 

The  facts  found  show  that  the  company  commenced  i 
supply  the  city  with  gas  in  December,  1864:  and  as  d 
claim  is  made  against  the  company  for  not  furnishing  a  sol 
ficient  supply  for  public  use  prior  to  this  date,  we  may  infe 
that  this  was  the  earliest  time  the  city  was  conditionei 
to  accept    it,    and  therefore   the  supply  for  fiv 
L*333]  ^burners  would  embrace  the  twelve  months  succeed 
ing,   to  wit:  until  December,   1865,   when  the  in 
creased  supply  should  begin,  and  would  terminate  on  th> 
corresponding  day  of  the  following  December,  1866,  afic 
which,  and  until  the  expiration  of  the  charter,  the  maxi 
mum  quantity  specified  in  the  act  became  the  standard  o 
future  estimates  between   the   parties  in  such  particular 
Guided  by  the  principles  herein  laid  down,  it  follows,  there 
fore,  that  the  gas  consumed  for  the  public  use,  in  excess  a 
a  sufiicient  quantity  to  supply  five  burners,  between  tii< 
respective  dates  in  December,  1864,  and  December,  1865, 
the  city  is  liable  for;  and  as  the  findings  of  fact  and  jodg' 
ment  of  the  court  below  (except  a  trivial  matter  of  compu- 
tation) are  in  accordance  with  the  principles  enunciated  io 
this  opinion,  I  concur  in  the  conclusions  attained  on  botb 
of  the  points  discussed   in   the  opinion  of   Mr.  Jus&ce 
LewiS|  and  concur  in  his  affirmance  of  the  judgment. 
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Bkattt,  G.  J.,  dissenting: 

I  folly  concur  with  mj  associates  so  far  as  the^st  poiut 
1  this  case  is  concerned.  I  think  there  can  be  no  reason- 
ble  donbt  thai  the  gas  company  -was  bound  to  furnish  the 
ity  with  a  certain  amount  of  gas,  as  specified  in  the  act, 
B6  of  cost. 

As  to  the  other  branch  of  the  case,  I  differ  entirely  from 
lioTiews  expressed  by  my  associates. 
The  second  section  of  the  act  provides  that  the  corpora- 
on  shall  exist  for  the  period  of  ten  years  from  the  ap- 
roral  of  the  act  of  incorporation. 

The  third  section  confers  certain  rights  and  powors  on 
16  corporation,  such  as  erecting  buildings,  works  for  the 
anolacture  of  gas,  the  right  to  excavate  the  streets  for 
jiog  pipe,  etc. 

The  fourth  section  prescribes  the  time  within  which  the 
vnpany  shall  organize.  The  fifth  section  in  the  original 
t leads  as  follows: 

"The  said  company  shall,  within  the  period  of  six 
snths  from  and  after  the  approval  of  this  act,  commence 
6  construction  of  the  works  necessary  for  the  manufacture 
production  of  illuminating  gas,  and  shall,  within  twenty 
)nths  from  and  after  the  approval  of  this  act,  complete 
Bsame." 

'^Which  was  afterwards  amended  so  as  to  read  as  [^334] 
Jews; 

''The  said  company  shall,  within  the  period  of  six  months 
)ni  and  after  the  approval  of  this  act,  commence  the  con- 
viction of  the  works  ■  necessary  for  the  manufacture  or 
odoction  of  illuminating  gas,  and  shall  complete  the  same 
or  before  the  first  day  of  June,  a.  d.  1864." 
The  sixth  and  last  section  reads  as  follows : 
"It  shall  be  compulsory  on  said  company  to  provide  said 
Ji  or  cities,  with  sufficient  gas  to  supply  five  (5)  burners 
•the  public  streets  for  the  first  year;  for  the  second  year 
Bcient  gas  to  supply  ten  (10)  burners;  and  for  each  year 
-reafter  sufficient  gas  for  fifteen  (15)  burners;  the  lamps, 
^ers,  and  lamp-posts  to  be  provided  by  the  proper 
Jiorities.'' 
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Although  the  fifth  section  of  the  original  and  ainencld 
act  merely  requires  the  *' work  necessary  for  the  mannfac 
ture  or  production  of  illuminating  gas  *'  to  be  complete 
within  a  given  time,  and  say  nothing  about  the  placing  c 
the  pipes  for  its  distribution,  it  is  evident  to  my  mind  tlu 
the  legislature  intended  that  the  company  should  be  read 
for  distribution  of  the  gas  when  the  works  were  compleie( 
It  can  hardly  be  doubted  that  any  company,  engaged  i 
ejecting  costly  gas  works,  would  at  the  same  time  lay  dov 
pipes  through  some  of  the  principal  streets  of  the  city  to  I 
supplied,  so  that  as  soon  as  the  works  were  done  the  8a| 
plying  of  gas  might  be  commenced.  It  appears  to  me  tin 
it  is  sufficiently  plain  that  the  legislature  intended  to  r< 
quire  the  company  to  be  ready  to  furnish  gas  to  the  cil 
by  the  first  day  of  June,  1864. 

The  sixth  section  requires  the  gas  company  to  famis 
gas  enough  for  five  burners  for  the  first  year,  ten  burnei 
for  the  second,  and  fifteen  for  each  year  thereafter.  Tl 
question  is:  What  is  meant  by  the  first  year?  The  cbarh 
is  granted  for  ten  years  after  the  approval  of  the  act  of  ii 
corporation,  which  was  in  November,  1861;  but  the  gJ 
works  are  not  required  to  be  done  until  June  first,  ISft 
Now,  the  first  year  could  not  mean  the  first  year  after  inco 
poration,  because  there  would  be  no  works  ready  for  maui 
facturing  for  more  than  one  year,  if  the  company  took  tl 
time  allowed  to  complete  the  works.  It  appears  to  me 
meant  the  first  year  after  the  works  were  complete( 
[*335]  If  this  was  not  the  *time  intended,  then  no  definii 
time  is  fixed  by  the  statute.  It  is  all  left  to  coojei 
ture  and  doubt.  According  to  the  views  of  my  associate 
on  this  subject,  whilst  the  legislature  has  carefully  provide 
when  the  gas  works  shall  be  finished,  it  has  wholly  faile 
to  fix  a  time  when  the  citizens  shall  be  given  the  privilef 
to  receive  the  benefits  of  the  gas.  Now,  the  whole  obje< 
of  fixing  the  time  when  the  works  should  be  finished  wi 
doubtless  with  a  view  of  securing  the  citizens  the  benefits 
the  gas.  I  do  not  think  the  law  is  so  defectively  worded  i 
to  have  totally  failed  to  attain  the  end  for  which  it  wi 
framed.     Whilst  the  wording  of  the  law  is  not  quite  80  « 
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ilkit  as  it  might  hare  been,  the  intention  is  apparent,  and 
hould  be  earned  oat 

There  is  no  neeessity  of  holding  that  the  g^  com  pay  y 
konld  have  a  reasonable  time  after  the  completion  of  .their 
OBMS,  vorksp  eto.,  for  the  laying  of  pipes.  Tbey  had  a 
Buonable  time  in  which  to  lay  the  pipes  before  the  works 
m  eompleted.  There  was  nothing  to  hinder  laying  the 
ipes  simnltaneonsly  with  the  building  of  houses,  etc. 
I^  then,  I  am  correct  in  holding  that  the  first  year  as  con- 
smplated  by  section  6  of  the  act,  commenced  June  1st,  1864, 
ivag  the  duty  of  the  gas  company  to  furnish  five  burners 
er  night  from  June  1st,  1864,  to  June  1st,  1865;  from  June 
at,  1865,  to  furnish  ten  burners  for  the  period  of  one  year, 
tat  by  the  judgment  of  the  cotirt  below  the  city  is  made  to 
lay  for  five  extra  burners  between  the  first  of  June,  1865, 
•nd  the  first  of  December,  1865,  although  only  ten  burners 
reie  furnished  during  that  time.  This  is  clearly  wrong,  if 
ui correct  about  the  time  when  the  first  year  commenced. 
The  judgment  is  for  the  value  of  five  extra  burners  for  a 
period  of  twelve  months,  whilst,  if  I  am  right,  it  could  have 
)een  only  for  five  months  and  thirteen  days — say  from  De- 
cember 18th  to  June  1st,  at  the  most. 
But  I  am  by  no  means  satisfied  that  any  judgment  was 
?roper  against  the  city.  The  company,  as  I  read  the  law, 
vas  bound  to  be  ready  to  furnish  gas,  to  the  extent  of  five 
t^nrners,  from  the  first  day  of  June,  1864,  but  thoy  only 
^^gui  to  furnish  it  on  the  eighteenth  of  December, 
dkt  nearly  half  the  year  was  gone.  They*  then  fur-  [*336J 
^ed  double  the  quantity  the  law  required  them 
ohmish. 

Now  it  would  seem,  in  the  absence  of  all  testimony  cx- 
^lainingthe  matter,  ratlier  more  probable  that  the  company 
nmisbed  this  double  quantity  in  the  latter  part  of  the  year 
0  makeup  for  their  shortcomings  in  the  beginning,  than 
^  it  was  furnished  with  the  expectation  that  the  city 
'onid  pay  for  it. 

If  the  company  was  bound  to  furnish  gas  from  the  first  of 
one  and  was  not  ready  to  furnish  until  the  eighteenth  of 
Member,  it  was  liable  to  the  city  in  damages.     The  extra 
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five  burners  famished  afterwards  would  have  been  an  off 
against  this  liability.  But,  on  the  other  hand,  if  the  coi 
pany  wasi  ready  to  furnish  the  gas  on  the  first  of  June,  an 
it  was  not  furnished  because  the  city  had  not  procured  tl 
lamps,  burners,  etc.,  then  the  company  was  not  in  faol 
and  would  not  have  been  liable  to  make  up  for  the  lost  time 
The  findings  are  so  defective  that  I  cannot  determio 
whether  judgment  should  or  should  not  have  been  give 
against  the  city  for  the  value  of  the  extra  five  burners,  froi 
December  18th,  1864,  to  June  1st,  1865,  but  feel  satisfie 
that  so  far  as  the  allowance  is  made  against  the  city  f( 
the  period  between  June  1st,  1865,  and  December  18tl 
1865,  it  is  erroneous. 
I  therefore  think  the  judgment  should  be  reversed. 
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E  BULLIGN  MINING  COMPANY,  Ekspondent,  v. 
THE  CROESUS  GOLD  AND  SILVER  MINING 
COMPANY,  Appellant. 

[3  NiTADA,  336.] 

'  Jtnx»]aiiT,  KFTEOT  OF  Bbtsbsal  as  to  Ome. — ^Where  there  is  a  joint 
i^^^ent  against  seyeral,  a  reversal  as  to  one  of  the  defendants  neces- 
^JWfentB  it  as  to  alL 

''iCAQOM  or  JuDOKnT— TnoB  of  Ippucahon. — ^An  appeUate  court  cer- 
^7  hag  the  power  to  reverse  an  erroneous  judgment  rather  than  to 
^^'^^  it.  If  an  order  is  made  reversing  a  judgment,  the  term  expires, 
^  tb«  remittitur  is  sent  to  the  court  below,  it  is  then  too  late  to  ask 
^  eoQit  to  change  its  order  so  as  to  modify  the  judgment  of  the  court 
^*^>  ntther  than  to  make  it  an  unqualified  reversal. 

^^^m  for  modification  of  judgment, 
he  facts  are  stated  in  the  opinion. 

*  SisieTf  for  the  Motion : 

oly  the  party  aggrieved  can  appeal,  and  then  only  from 
part  of  the  judgment  wherein  he  is  aggrieved.  (Sec. 
Pr.  Act;  Sec.  825,  N.  Y.  Code;  Yoorhies  Code,  461; 
IiT.Dao.— J 
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Cmjler  v.  Mordmtdf  6  Paige,  273;  IcUey  v.  Boiven^  11  Wend. 
227;  Steele  v.  IVJiUe,  2  Paige,  481;  lieid  v.  Fanderheyden,5 
Cow.  719;  Mattison  v.  Jones,  9  How.  P.  R.  152.)  lu  au 
action  of  tort,  and  judgment  against  two  or  more,  if  one 
only  appeals  the  judgment  should  bo  reversed  as  to  tbe  ap- 
pellant only.  (Sec.  283,  Pr.  Act,  and  Oeravd  v.  Stagg^  10 
How.  P..R.  369;  Wilson  v.  Moore,  2  Dutcher,  N.  J.  458.) 

Aldrich  &  DeLong,  in  opposition  to  the  Motion: 

This  motion  cannot  be  sustained.  There  is  no  clerical 
error  in  the  judgment,  nor  any  error  in  the  form,  in  which 
cases  alone  the  court  has  virtually  decided  it  will  take  back 
and' reverse  a  judgment.  (Sparrow  &  Trench  v.  Stivng^i 
Nev.  364.)  The  remittitur  from  the  court  having  been  is- 
sued and  sent  to  the  court  below,  this  court  thereby  lost  all 
jurisdiction  over  this  action,  and  there  is  in  fact  no  case 
here.  (1  Gal.  194;  1  Com.  240;  Id.  241;  7  Hill,  591;  and 
JUateer  v.  Broivn,  1  Cal.  231.)  An  entire  judgment  against 
several  defendants,  whether  in  an  action  of  tort  or  upon  a 
contract,  cannot  be  reversed  as  to  one  defendant,  and 
affirmed  as  to  others.  (Fairel  v.  Callcins,  10  Barb.  349; 
SlieUon  V.  Quinlen,  5  Hill,  441;  20  U.  S.  Digest,  593,  sec. 
562;  Drapei'  v.  State,  1  Head.  Tenn.  262;  Cavender  Y.Sfnitk, 
5  Clark,  Iowa,  157.) 

[*338J      *By  the  Court,  Beatty,  C.  J. : 

At  the  July  term  of  this  court  in  the  year  1866  this  case 
was  decided,  reversing  the  judgment  of  the  court  belo^i 
and  sending  the  case  back  for  further  proceedings,  (i 
Nev.  168.)  Now  at  this  time  the  respondent  moves  tbe 
court  so  to  modify  the  judgment  as  to  reverse  it  only  as  to 
the  appellant,  the  Croesus  G.  &  S.  M.  Co.,  and  to  let  lb* 
judgment  stand  as  to  the  Minerva  Company,  which  was  one 
of  the  defendants,  but  which  did  not  join  with  the  CrOXioA 
Company  in  taking  an  appeal. 

The  judgment  was  joint  in  form  against  the  Cn»- 

[*339]  sus,  the  Minerva,  *and  the   Superior  CompaniflB* 

The  Croesus  Company  alone  gave  notice  of  appceli 

and  prosecuted  the  same  in  this  court.     It  is  therefore  cob* 
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M  tlmft  88  the  other  two  defendants  did  not  appeal,  the 
punt  ahonld  sfamd  good  as  to  them.  It  was  undonbt- 
f  the  fonner  role  that  the  reversal  of  snoh  a  judgment  as 
me  defendant  woald  destroy  its  validity  as  to  all.  (jFhr- 
r.  OdUna^  10  Barb.  849;  Sheldon  v.  Quinkn,  5  Hill,  44.) 
lot  in  the  case  of  Gemud  v.  Siagg  (10  How.  Pr.  B.  369), 
Xew  York  eoort  of  common  pleas  held  that  where  there 
an  entire  jadgment  against  two  in  an  action  for  libel, 
one  only  of  the  defendants  appealed,  the  appellate 
rl  might  reverse  the  judgment  as  to  appellant,  and  leave 
imding  as  to  the  other  party.  This  decision  is  admitted 
e  in  conflict  with  the  general  current  of  former  decisions, 
IB  based  on  and  justified  by  the  peculiar  language  of 
eode.  In  the  case  of  Farrd  v.  Calkins  (10  Barb.  349), 
ided  in  the  supreme  court,  it  appears  from  a  note  of  the 
srter  thai  the  attention  of  the  court  was  called,  in  a  pe- 
rn for  rehearing,  to  this  peculiar  language  of  the  code, 
the  court  still  adhered  to  its  former  opinion :  that  where 
:e  was  an  entire  judgment  against  several,  a  reversal  as 
me  would  necessarily  reverse* the  judgment  as  to  all. 
there  is  a  conflict  of  authority  among  the  New  York 
ris  as  to  whether,  under  any  circumstances,  an  appellate 
rt  can  reverse  a  judgment  as  to  one  of  several  defend- 
s,  and  leave  it  good  as  to  the  others.  The  point  has 
er  been  decided  by  the  court  of  appeals  in  that  State, 
'ar  as  we  are  aware.  But  concediDg  that  the  court  of 
tmoD  pleas  was  right  in  the  case  of  Oeraitd  v.  Stagg,  is 
I  a  case  to  which  the  rule  would  apply?  The  language  of 
New  York  code  and  our  practice  act  is  similar,  and  the 
le  oonstmction  should  be  given  to  both.  In  this  case 
Ballion  Company  is  plaintiff,  charging  that  several  de- 
lants  occupy  certain  real  estate  claimed  by  plaintiff. 
)  judgment  is  joipt  against  all.  Now,  how  is  it  possible 
otauch  a  judgment  stand  as  to  part  of  the  defendants 
be  reversed  as  to  another?  If  a  plaintiff  has  judgment 
jeetment,  or  in  our  action  for  the  recovery  of  real  estate, 
eh  is  analogous  to  the  action  of  ejectment,  the 
|;ment  is  that  he  have  possession  of  the  *real  es-  [^340j 
laed  for,  and  execution  for  his  costs.    If  there 
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be  several  defendants,  and  the  plaintiff  have  judgment 
against  a  part  of  them  for  the  whole  of  the  land  saedfor, 
and  the  other  defendants  have  judgment  for  their  costs,  iUi 
judgment  would  indicate  that  plaintiff  was  entitled  to  all  the 
the  land,  but  that  he  had  sued  some  defendants  who  wen 
not  in  possession  of,  or  trespassing  on  the  land  in  contro- 
vei-sy.  Probably  such  a  judgment  would  only  be  justified 
in  those  oases  where  part  of  the  defendants  in  such  action, 
should  disclaim  all  interest  in  or  possession  of  the  land  soed 
for.  If  this  judgment  were  to  be  made  good  as  to  all  tlie 
defendants  except  the  CroBsus  Company,  the  effect  would  be 
that,  under  an  execution  against  the  other  defendants,  the 
Croesus  Company  would  be  turned  out  of  possession  of  prop* 
erty  which  it  claims  as  its  own,  and  which  this  court  held 
has  never  been  properly  recovered  from  it. 

But,  says  the  petitioner,  the  judgmeirt  in  this  case  mig^ 
have  been  different.  It  might  have  been  against  the  Cn»- 
8U3  Company  for  that  part  of  the  property  which  M 
claimed  by  that  corporation,  a  separate  judgment  againit 
the  Minerva  .for  what  was  claimed  by  that  company,  and  so 
on  as  to  each  company  claiming  a  separate  portion  of  the 
property  sued  for.  This  is  perhaps  true;  and  if  such  lef^ 
oral  judgments  had  been  entered  up  against  the  scTcnl 
companies  claiming  distinct  portions  of  the  property  sued 
for,  and  only  a  joiut  judgment  for  costs  against  all  thed^ 
fendants,  then  we  are  inclined  to  think  it  might  have  beeft 
very  proper  to  reverse  that  portion  of  the  judgment  which 
related  to  the  property  specially  claimed  by  the  appeUanta 
the  Croesus  Company;  reversed  also  the  judgment  forcoetfl 
so  far  as  the  Croesus  Company  was  affected  thereby;  ao^ 
left  the  other  portions  of  the  judgment  standing.  Botth^ 
judgment  for  the  property  being  jointly  against  all,  the 
reversal  as  to  one  necessarily  reverses  it  as  to  all. 

It  may  be  suggested  that  this  court  might  have  modified 
the  judgment  in  the  court  below  so  as  to  have  made  it  ' 
good  judgment  for  all  the  property  in  dispute  except  that 
claimed  by  the  Croesus  Company.  This  we  think  would 
have  been  manifestly  improper.  The  judgment  could  oall 
have  been  modified  by  setting  it  aside,  and  directiDg  thi 
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idow  to  enter  aeyezal  judgments  agftinst  the 
'defendants,  other  than  the  Croosns  *Com-  [^341] 
for  the  seTeral  portions  claimed  by  each. 
a  order  might  be  made  under  proper  circnmstances. 
this  case  the  conrt  held  that  plaintiff  had  no  right 
idgmeiit  agaiBSt  aaj  of  the  defendants.  It  would 
flien  order  a&  erroneous  •  judgment  to  be  set  aside 
mral  others  equally  erroneous  to  be  entered  in  its 
An  erroneous  judgment  may  become  final  and 
eagi^insta  party  by  his  negligence  in  failing  to  take 
9al.  But  no  appellate  court  will  take  any  active  or 
»  steps  to  affirm  such  judgment.  If  affirmed,  it 
8  by  lapse  of  time,  and  not  by  positive  action  of  the 

there  is  still  another  and  fatal  objection  to  granting 
ition.  Several  terms  of  the  court  have  elapsed  since 
e  was  decided.  The  remittitur  went  from  this  court 
noe.  There  is  no  question  but  that  the  clerk  entered 
judgment  as  directed  by  the  court.  There  is  no 
[rat  that  if  there  was  error  in  the  proceedings  of  the 
»eIoWy  as  we  have  decided,  this  coart  hod  the  power 
icretion  to  reverse  the  entire  judgment  as  to  all  the 
i  rather  than  to  modify  it  or  only  give  judgment  for 
ial  reversal.  Then  having  decided  to  reverse  the 
ant  in  whole,  and  not  as  to  one  of  the  defendants 
t  is  too  late  now  to  ask  for  a  modification  of  that 
oni 

noN,  J.,  having  been  counsel  in  this  case,  did  not 
pate  in  this  decision. 
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exdnsion.     (Ludlow's  Heirs  v.  Park,  4  Ham.  Ohio,  39;  G. 
k  W.  on  New  Trials,  vol.  1.  256;  2  Id.  673.) 

The  presumption  is  that  the  laud  is  United  States  land, 
(laws  of  1864-5,  344,  sec.  7.)  Until  a  possessory  title  was 
ftfaown  to  exist,  what  good  would  a  tax  deed  do?  Appel- 
lant made  no  o£fer  to  connect  his  deed  with  an  existing 
possessory  right.  (Comstock  v.  Smith,  23  Maine,  202;  liohr 
Y.Sleamboat  Baton  Rouge,  7  Sm.  &  M.  715;  Allen  v.  Blunt, 
2W.  &  M.  121;  Crease  v.  Barrett,  16  M.  &  R.  919,  cited  in 
6.  k  W.  on  New  Trials,  vol.  2,  672-3-4.)  The  assessment 
iras  Toid  on  its  face,  because  it  purports  to  tax  the  fee. 
(Hale  dk  Norcross  Co.  v.  Storey  Co.,  1  Nev.  109;  Hall  v. 
Bowling,  18  Cal.  619;  People  v.  Morrison,  22  Id.  79.)  The 
assessment  is  void,  because  two  several  pieces  of  land  are 
Talaed  in  one  gross  assessment.  (  Terrill  v.  Groves,  18  Cal. 
151;  Shimmin  v.  Inman,  26  Maine,  228;  Whitman  v. 
Tlumas,  23  N.  Y.  281.)  Neither  the  State  nor  national 
constitution  will  allow  Gradlebaugh  to  be  deprived  of  his 
property  by  a  proceeding  against  Lewis.  He  can  only  be 
deprived  of  his  property  by  due  process  of  law.  (U.  S. 
Const.,  art.  XI  of  amendments;  Const,  of  Nevada,  art.  I, 
sec.  8.) 

The  appeal  must  be  dismissed,  because  the  evidence  does 
liot  appear  in  the  record,  which  is  required  in  this  class  of 
cases.    (Laws  of  1867,  sec.  5.) 

%  the  Court,  Beatty,  C.  J. :  [*345] 

This  was  a  proceeding  under  the  provisions  of  an  act  ap- 
proTed  January  31,  1866,  ''prescribing  rules  and  regula- 
Wons  for  the  execution  of  the  trust  arising  under  the  act  of 
<^ngress,  entitled  'An  act  for  the  relief  of  citizens  of  towns 
^m  lands  of  the  United  States  under  certain  circum- 
stances,'  approved  May  24,  1844." 

Each  party  filed  a  claim  for  the  same  piece  of  property, 
B^d  demanded  a  deed  therefor  from  the  district  judge  of 
the  second  judicial  district.  The  case  came  on  for  trial  be- 
fore  the  district  court  of  the  second  judicial  district, 
ttrmsby  county,  the  Hon.  C.  N.  Harris,  judge  of  the  third 
Mifiud  district,  presiding. 
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Wlien  tliG  appellant  uudertook  to  prove  hia  case,  liefint 
introduced  the  delinquent  list  of  Ormsby  county,  and  of- 
fered in  evidence  the  following  portion  thereof: 


T'^y^- 

D(«rlptlon  or  PropeHy. 

i 

6 

1 
17 

i 

i 

k 
1? 

ii 

Lotl,(inilE.20faft;  Lot) 
2.aiiilimi.rovemeut».S.^ 
T.&B.Diviuun,  CO.) 

1   &  2 

SSOOKI 

The  other  claimant,  John  Cradlebaugb,  objected  to  tliii 
evidence  on  the  following  grounds : 

1.  "That  it  appeared  from  said  nssesament  that  separate, 
several  and  distinct  lots  or  parcels  of  lands  were  nrninrmri^ 
together,  and  not  separately  valued. 

2.  "  That  from  said  assessment  and  valuaticm  it  appaani 
that  the  altsolnte  or  government  title  to  said  land  waa  u- 
sessed  for  taxation,  and  not  the  'possessory  claim.'" 

The  court  sustained  this  objection  and  Wright  excepted. 
It  is  proper  to  remark,  that  in  connection  with  tbe 
[*346]  offer  of  this  part  of  *th6  delinquent  list  of  OiwAfJ- 
county  in  evidence  by  Wright,  Cradlebaogh  admit- 
ted "that  all  the  proceedings  in  tbe  action  in  which  & 
judgment  was  rendered,  upon  which  the  deed  hereinafter 
set  forth  is  based,  were  legal  and  sufficient  as  Iwtweeii  tbt  ' 
parties  thereto." 

The  court,  after  argument,  rejected  the  delinquent  asaM* 
ment  list,  or  the  extract  therefrom,  and  of  this  tbe  appBl* 
laut  complains  in  this  court. 

Whether,  under  our  statute,  it  is  necessary  to  intndiK* 
the  delinquent  assessment  list  and  the  judgment  renden^ 
for  delinquent  taxes,  as  a  preliminary  to  the  introdoolioi 
of  a  tax  deed,  it  is  not,  perhaps,  necessary  in  this  case  i> 
decide.  But  assuming  that  they  must  be  so  introdooed,  M 
us  examine  the  objections  to  the  introdactiOQ  of  thia  d^, 
gnent  list. 
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•"iDtliaflrtfeplaoe^  it  i»  admitted  bj  the  petitions  of  each 
lllhapiiiie*  filed  in  thisoase^  that  the  land  in  controversy 
MS  United  Btafeos  govemment  land  up  to  the  seventh  day 
if  September  1866,  and  as.sach  it  was  absolutely  free  from 
iBStete  taxation,  and  any  proceeding  taken  on  the  part  of  the 
iWa  goremmeni  to  subject  it  to  taxation  must  be  held  ut- 
vir  Toid»  But  the  gOTemment  has  adopted  the  policy  of 
Inoiriiig  open  her  lands  to  secernent  and  occupation  by 
m  dtisens  ganeraUy,  and  has  recognized  the  right  of  all 
■ah  settlers  to  purchase  the  government  title  under  pre- 
leribed  rules.  Now  although  the  government  title  may  be 
ne  from  taxation,  it  by  no  means  follows  that  the  posses- 
1017  right  of  the  occupant  is  also  free.  Indeed,  it  has  been 
^epeitedly  held  in  this,  and  neighboring  States,  thut  such 
xneiBory  rights  are  subject  to  taxation.  (Hale  &  Norcross 
1 8.  K  Co.  V.  Storey  Co.,  1  Nev.  104.) 
la  some  cases  the  government  policy  has  been  to  discour- 
WS'ttd  prohibit  transfers  of  possessory  claims,  and  always 
^gtuA  the  land  to  the  original  occupants  regardless  of  any 
kned  sales* of  the  occupants'  rights.  But  we  are  not  pre- 
?ind  to  say  such  has  been  the  policy  of  the  govemmeut  in 
^Bgird  to  town  site  property.  Possibly  a  tax  sale  of  the 
loneesory  right  of  a  party  to  a  town  lot,  and  a  deed 
wpdarly  made  under  such  sale,  might  confer  on  the  pur- 
^r  the  right  of  possession,  and  entitle  him  to  a 
W  from  the  ^trustee.  But  however  that  may  be,  [^347] 
u  this  case,  the  assessment  is  not  of  a  possessory 
^i  The  assessment  is  of  one  town  lot  and  the  fraction 
4  mother.  This  assessment  implies  that  it  was  the  entire 
Hr  fee-simple  title,  and  not  merely  the  possessory  title, 
*Mk  was  assessed.  13ie  tabular  headings  used  in  this  case 
^  those  prescribed  by  the  statute.  In  one  line  it  reads, 
'*Baal  Estate,  Ko.  of  Acres;"  in  another,  "Possessory  Claim 
^  of  Acres.*'  These  headings,  in  view  of  other  portions 
^  the  statute,  seem  to  have  been  badly  selected,  for  "real 
^■ttte"  includes  ''possessory  claims,"  according  to  the  defi- 
^itiona  of  the  statute.  Here,  however,  they  were  used  to 
ttproas  two  separate  and  distinct  classes  of  property.  Seal 
*tita  Itt  this  place  undoubtedly  is.  intended  for  fee-simple 
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title,  in  contradistinction  from  the  mere  possessory  title  de 
scribed  in  the  other  column.  Had,  then,  the  number  o 
acres,  or  fractions  of  an  acre  contained  in  these  two  lotsbeei 
entered  in  the  appropriate  column,  say  under  the  head  "Po6 
sessory  Claim,  No.  of  Acres/'  this  might  have  been  soS 
cient  to  show  that  only  the  possessory  claim  was  assessed 
But  nothing  of  the  kind  appears.  We  must  then  give  to  tfa' 
words  used  by  the  assessor  their  natural  import,  and  holi 
that  he  made  an  assessment  of  the  whole  estate  in  the  land 
and  the  fee  being  admitted  to  be  in  the  United  States,  th 
assessment  must  be  held  void. 

It  would  certainly  always  be  safe  for  the  assessor,  in  ae 
sessing  possessory  claims,  to  describe  them  as  such  in  th 
second  column  of  the  tabular  form  prescribed  by  statute. 

We  think  for  the  foregoing  reasons  the  court  did  not  ei 
in  rejecting  this  testimony. 

It  may  not  be  out  of  place  to  notice  some  other  objectioD 
raised  to  this  delinquent  list.  It  appears  that  one  lot  andi 
fraction  were  assessed  in  one  common  assessment!  and  \ 
joint  valuation  made  of  both.  The  lyl^ole  lot  isonljde 
scribed  by  its  number  and  block,  the  fraction  as  so  man; 
feet  of  the  east  side  of  another  lot. 

Two  objections  are  raised  to  this  mode  of  assessmenl 
First.  The  lot  and  fraction  should  not  have  been  assessei 
jointly;  Second.  These  lots  not  being  in  a  city  or  incoi 
porated  town  should  have  the  boundary  described,  ao* 
the  number  of  acres  or  fractions  of  an  acre  should  bav 
been  mentioned.  The  requirements  of  the  statnt 
[*348]  *in  this  respect  are  as  follows:  ''Described  by  mete 
and  bounds,  or  by  common  designation  or  namef 
if  situated  within  the  limits  of  any  city  or  incorporate 
town,  described  by  lots  or  fractions  of  lots;  if  without  sai 
limits,  giving  the  number  of  acres  as  near  as  can  be  eoi 
veniently  ascertained,  and  the  location  and  township  vhei 
situated." 

We  see  nothing  in  this  which  in  direct  language  probibii 
the  joint  assessment  of  two  contiguous  lots  to  the  saoQ 
person.  We  see  no  possible  objection  to  such  as8e88m60 
If  both  lots  belong  to  the  same  party,  he  is  bound  to  tt 
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SWa  far  the  entire  tax,  and  has  no  right  to  complain  that 
k  eninot  pay  the  tax  on  one  withont  paying  the  tax  on 
boiL   li  the  same  parfy  owns  both  lots,  any  property  of 
vUdi  he  may  be  posseaoed,  real  or  personal,  is  bound  for 
tb  whole  tax.   He  eannot  be  injured  by  the  failure  to  make 
aa^Miate  aaseaament.    If  two  lots  are  assessed  jointly,  and 
(AB  belongs  to  A.  and  the  other  to  B.»  we  can  see  that  a  dif- 
ikntef  might  arise  abont  the  payment  of  taxes.     A.  might 
viflh  to  pay  on  his,  but  not  on  B.*s  lot.     They  might  not 
Beoenarily  be  of  the  same  Taloe,  and  the  receiver  of  taxes 
voold  hsTe  no  right  to  assess  the  value  of  each.    But  the 
Toy  same  difficulty  would  arise  if  a  single  lot  were  assessed 
to  A.  and  half  of  the  lot  belonged  to  B.  The  two  halves  would 
not  necessarily  be  of  the  same  value.    The  receiver  of  taxes 
Itts  no  right  to  establish  the  value  or  amount  of  taxes  ^n 
iDj  piece  of  property.    The  law  seems  to  have  made  no  pro- 
Tiikm  for  a  ease  of  tiiis  kind.    If  A.  were  sued  for  the  entire 
tttoaa  lot)  and  should  set  up  in  defense  that  he  only  owned 
009  half  of  the  lot,  a  question  might  arise  whether  the  court 
mid  apportion  the  tax  and  give  judgment  for  his  equi- 
table portion,  or  whether  it  would  be  a  good  defense  to  the 
entire  action.    But  it  is  surely  true  that  the  defense  would 
be  jost  as  available  in  a  cose  where  A.  owned  only  one  half 
of  alot,as  in  a  case  where  two  contiguous  lots  wefe  taxed  to 
biffl  and  he  only  owned  one  of  them. 

We  are  aware  that  in  coming  to  the  conclusion  that  two 
lots  may  be  lawfully  assessed  in  one  joint  assessment,  we 
lie  diaregardii^  and  overruling  some  respectable  authori- 
*>«•.  {Tkrriil  v.  Grove,  18  Cal.  151;  Shimmin  v.  Inman,  26 
lb*  228.)  But  both  these  authorities  go  on  the 
poimd  of  the  great  inconvenience  that  ''^might  arise  ["^349] 
to  a  party  from  having  his  lot  assessed  jointly  with 
•ome  other  person's  lot.  The  same  inconvenience,  as  we 
bare  shown,  would  arise  if  the  half  of  one  man's  lot  was  as- 
'^ssed  with  the  half  of  another's  lot.  If  every  method  of 
'^^OBament  is  to  be  held  void  which,  in  certain  supposed 
^^^  might  produce  inconvenience  or  injustice,  it  would 
Pt^bably  be  impossible  to  adopt  any  method  by  which  as- 
'^^BmentB  oopld  be  made  valid,  or  by  which  the  payment  of 
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taxes  could  be  enforced.  When  we  snggesied  tha;t  a  part; 
to  whom  a  lot  was  assessed  might  set  up,  by  way  of  d^eDSi 
to  the  tax  suit,  that  he  only  owned  one-half  thereof,  we  die 
not  overlook  the  fact  that  such  a  defense  is  not  indndec 
within  either  of  the  five  answers  which  section  32  of  ik 
revenue  act  of  1864-5  says  may  be  made  by  a  defendant  in 
a  tax  suit. 

We  apprehend  it  is  beyond  the  power  of  the  legislatiin 
to  restrain  a  defendant  in  any  suit,  from  setting  up  a  good 
defense  to  an  action  against  him.  The  legislature  could 
not  directly  take  the  property  of  A.  to  pay  the  taxes  of  B. 
Neither  can  it  indirectly  do  so  by  depriving  A.  of  settifig 
up  in  his  answer  that  his  separate  property  has  been  joiDil] 
assessed  with  tliair  of  B.,  and  asserting  his  right  to  paj  hi 
own  taxes  without  being  incumbered  with  those  of  B. 

Section  8  of  the  first  article  of  tbe  constitution  declaiee 
that  *  *  No  person  shall  *  *  be  deprived  of  life,  libertj 
or  property  without  due  process  of  law." 

' '  Due  process  of  law  "  not  only  requires  that  a  party  shal! 
be  properly  brought  into  court,  but  that  he  shall  have  th( 
opportunity  when  in  court  to  establish  any  fact  whiob,  ao 
cording  to  the  usages  of  the  common  law  or  the  provimoiv 
of  the  constitution,  would  be  a  protection  to  himself  o 
property.'  The  legislature  may  regulate  the  mode  of  plead 
iug  and  conducting  a  trial,  but  under  pretense  of  doing  si 
it  cannot  deprive  parties  of  substantial  rights.  (Zbybr  t 
Porter  ct  Ford,  4  Hill,  140.) 

With  regard  to  the  other  objection,  thA  the  boundaria 
or  number  of  acres  is  not  given,  we  think  there  is  nothio] 
in  that,  for  several  reasons.  In  the  first  place,  we  tbiol 
Carson  is  a  city.  It  may  not  be  incorporated,  but  thatir 
think  does  not  prevent  its  being  a  city.  On  all  the  map 
of  the  country  it  is  marked  as  a  city;  it  is  genenll; 
[*350]  known  as  a  city;  it  is  called  a  city  in  that  *olau88  0 
the  constitution  which  adopts  it  as  the  seat  of  gov 
emment,  and  in  several  legislative  acts  it  is  called  a  city 
We  know  of  no  reason  why  we  should  say  it  is  not  a  city 
If  we  go  to  the  books  for  a  definition  of  a  city,  we  searoel 
find  any  two  of  them  agreeing  on  what  is  a  city.    We  ar 
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Motoittowll  tfittt  a^difipbioh  is  so  oalled  by  the  consii- 
Moa  iHd'Attttoftotylawa  of  the  Btaie.  Even  if  Gareon  were 
Htiatj-ytt'ivftplaoe  budjoffinta  squares  and  lots.  When 
yotdsswitwm-lottytii^nmnbeyof  the  lot  and  the  number 
«(iIieUookdtt^Hriob  ifet»Bitiiatod|that  is  describing  it  ''by 
nrnimnn  ttwrignstiim  -or  Bame;-  That  portion  of  the  direc^ 
liiiiirliidb  reqiiirea  the  nnmber  of  acres  to  be  given,  we 
iUiii  was  iutfdly  int^ded  ioappljto  lots  containing  only 
•  ntU  IlKHolioD  <tf '  an  'aore.  Possibly  it  might  be  safer  for 
ftmasoBOgTOBqehieasetOBay  ?*a  fnwtion  of  an  acre/*  un- 
der ibayroper' head.  'This  would  piaveni all  cavil. 

The  tax  deed  was  afterwards  offered  in  evidence  by  Wright 
ttdofajeeted  to^mtiie  samegrounds  as  the  delinqnent  assess- 
Mftlisty and  aborsmoi^ other gronndSy  that  "no  evidence 
Vttofieied  in  ihe-case  showing  or  tending  to  show  that  the 
hlia4  fraetioB'of  lot  in  qnestioB/or  either  of  them,  was 
dttnsd  or  ooonpied  fay  jmy  person  at  the  time  of  the  assess^ 
■ml  or  vafaiatioii  thereoi^  or  of  the  levy  of  the  tax  under 
vUeh  the  tale  mentioned  in  siud  deed  purports  to  have  been 
Bade;  nor  that  John  O.  Lewisi  in  said  assessment  and  deed 
ttBBtioned^  ever  had  any  title  or  claim  to  said  real  estate, 
or  tay  portion  thereof •**  The  deed  itself  recites  that  the 
hid  or  property  therein  described  (not  a  mere  possessory 
n|^  thereto)  was  sold  for  taxes,  and  purports  to  grant  a 
iifie  thereto.  -There  is  no  proof,  or  offer  to  prove,  that  any 
penoii  ever  had  a  possessory  right  thereto  at  or  before  the 
tine  of  the  levy  of  the  tax.  Both  parties  admit  that  at  that 
^  time  the  title  was  in  the  government.  Under  all  these 
mittstaaoes,  we  think  the  court  below  was  right  in  hold- 
^Vihaithe  deed  proved  nothing  for  Wright,  and  in  reject- 

ft  is  elaimed  by  appellant  that  the  deed  itself  was  at  least 
Rood  testimony  as  far  as  it  went;  that  he  should  have  been 
^flowed  to  in  troduce  his  evidence  in  whatever  order  he  chose ; 
ikthe  might  subsequently  have  shown  that  Lewis 
^  have  *  possessory  r^ht  and  ^that  Cradlebaugh  [^351] 
'^  under  Lewis,  or  any  other  facts  that  would 
W  aided  the  deed« ' 
liis  trae  tint*  paviy  may  usually  choose  for  himself  as 
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to  tbe  order  in  which  he  will  introduce  his  testimony.  Bot 
if  counsel  offers  a  paper  in  evidence  which  may  or  may  not 
be  pertinent  to  the  issue,  depending  for  its  relevancy  npon 
its  being  in  some  way  connected  with  something  else,  the 
court  may  well  ask  the  counsel  if  he  expects  to  make  the 
connection  which  would  make  it  relevant  testimony. 

If  counsel  answers  in  the  affirmative,  it  would  usuallj  be 
proper  to  admit  the  writing,  though  there  are  some  cases 
where  the  court  might  with  propriety  require  the  connecting 
proof  to  be  first  made.  But  if  the  affirmative  answer  is  not 
made,  then  the  court  should  reject  the  paper,  for  the  time 
being  at  least 

Here  the  opposing  counsel  called  attention  to  the  total 
absence  of  all  that  proof  which  would  be  required  to  make 
the  deed  relevant  to  the  issues  in  the  case.  There  was  no 
suggestion  by  the  appellant  (so  far  as  the  record  shows)  that 
such  proof  would  be  offered,  and  no  subsequent  attempt  to 
introduce  such  connecting  evidence.  Under  such  cironm- 
stances  it  was  not  improper  in  the  court  below  to  reject  the 
deed.  /     . 

Even  had  this  evidence  been  offered,  we  do  not  see  that 
it  would  have  helped  the  appellant.  There  was  still  the 
stubborn  fact  apparent  on  the  face  of  the  deed  that  tbe  land 
itself  was  taxed,  and  the  deed  purported  to  convey  a  fee-sim- 
ple title  to  this  land.  The  appellant  only  claims  the  bene- 
fit of  this  proceeding  on  tbe  hypothesis  that  it  was  United 
States  land  when  the  tax  was  assessed.  If  so,  we  think  that 
a  deed  based  upon  a  supposed  taxation  and  sale  of  that 
which  was  neither  subject  to  taxation  nor  sale  by  State  an- 
thority  must  have  been  held  void,  whatever  other  proof  may 
have  been  connected  therewith.  That  clause  of  the  reve- 
nue  law  which  declares  that  a  tax  deed  shall  be  ^'oonclosive 
evidence  of  the  title,"  except  against  frauds,  etc.,  is  certain- 
ly very  sweeping,  and  no  doubt  was  intended  to  cut  off  many 
defenses  that  it  was  anticipated  might  be  made  against  thoee 
claiming  under  tax  deeds.  Whatever  was  the  intention  of 
the  legislature,  there  are  certainly  some  defenses  ibej 
could  not  cut  off.  If  the  governmcmt  lands  cannot 
[^352]  be  taxed  by  the  ^State,  (and  no  one  contends  that 


7.]  WbIOHT  v.  CRADTtKBAUQH.  319 

Opiaicm  of  Johnion,  J.,  eoncnrsing. 

I  be  under  our  State  oonstitaiion,  to  say  nothing 
rights  of  the  gOTomment  itself)  then  it  is  cer- 
'  one  holding  a  governmeat  title  may  set  np  and  as- 
tiUe  against  any  tax  sale  which  took  place  whilst 
was  in  the  government, 
idgment  of  the  conrt  below  mnst  be  affirmed. 

ys,  J.  concnrring: 

4st8  of  this  case  and  points  submitted  for  onr  deter- 
i  are  fully  stated  in  the  foregoing  opinion,   and 

concur  with  my  associates  in  the  judgment  they 
t  will  be  seen  that  in  some  respects  we  differ  as  to 
)n8  therefor.  The  case  arising  in  the  district  court 
lc  town  site  laws  of  this  State,  was  brought  into  this 
t  strictly  in  compliance  with  the  acts  governing  ap- 

snch  special  proceedings,  but  at  the  instance  of 
representing  each  party,  the  appeal  was  permitted  to 
1  on  an  incomplete  record,  the  bill  of  exceptions 

0  that  the  only  questions  reserved  for  our  decision 
» the  rulings  of  the  court  below  in  rejecting  the  de- 
assessment  roll  and  tax  deed  as  evidence  on  behalf 

tiff.  This  brings  us  directly  to  consider  material 
ortant  features  of  the  revenue  laws  of  the  State,  and 
this,  two  prominent  objects  should  not  be  lost  sight 
)se  are:  First.  To  preserve  unimpaired  the  compact 
liich  this  State  was  admitted  into  the  Union,  wherein 
ipulated  "that  no  taxes  shall  be  imposed  on  lands 
»ty  therein  belonging  to  the  United  States;"  and, 
To  render  effective,  so  far  as  consistent  and  proper, 
aws  of  the  State. 

avenue  laws  in  no  respect  contemplate  the  taxation 
government  title  to  the  public  domain,  but  on  the 
have  expressly  forbidden  it.  Yet  the  right  to  im- 
IX  on  the  possession  of  individual  claimants  to  such 
equally  as  distinctly  asserted  by  these  laws;  a  right 
irsally  upheld  by  judicial  authority  at  the  present 
>  have  become  an  established  and  recognized  prin- 
law.     Observing  the  same  order  that  these  ques- 

1  discussed  in  the  foregoing  opinion,  I  will  first  con- 
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sider  the  objection  stated  to  the  assessment-roll 
appeared  an  absolute  or  government  titl 
[^353]  land  as  was  assessed  for  ^taxation  and  nc 
sessory  claim."  The  argument  on  this  ] 
which  is  measurably  sustained  by  the  majority  of 
attaches,  as  I  conceive,  too  much  iipportance  to  tl 
tabular  statement  appended  to  section  13  of  ti 
1864-5,  p.  278,  which  provides  that  it  shall  be  sul 
in  that  form;  and  not  only  is  it  true  that  ^'  these 
are  badly  selected,  for  the  reaspn  that  real  estate 
possessory  claims  according  to  the  definition  of  th< 
bat  furthermore,  it  is  not  warranted  in  the  plaii 
cise  verbiage  used  in  section  12  of  the  act.  This  ] 
but  two  distinct  classifications  of  property,  and  ei 
but  six  separate  columns,  with  the  headings  appi 
each,  whereas  the  tabular  form  uses  threefold  thii 
Observe  the  language  of  this  section :  ^'  It  shall  b< 
of  the  assessor  to  prepare  a  tax  list  or  assessment-r* 
and  in  said  book  or  books  he  shall  set  down  ii 
columns:  First.  The  name,  etc;  Second.  All  re 
including  the  ownership  or  claim  to  or  possessi 
right  of  possession  to,  any  land  and  improvemen 
to  each  inhabitant,  firm,  incorporated  company  c 
tion,  described  by  metes  and  bounds  or  by  comn 
nation  or  name;  if  situated  within  the  limits  of  a 
incorporated  town  described  by  lots  or  fractions  . 
without  said  limits,  giving  the  number  of  acres  ; 
can  be  conveniently  ascertained,  and  the  location  i 
ship  where  situated;  all  improvements  on  public  '. 
scribing  as  nearly  as  possible  the  location  of  said 
ments;  provided,  that  when  two  or  more  parties 
description  the  same  land,  it  shall  be  assessed  to  € 
making  such  claim,  or  giving  such  description, 
to  the  estimated  value  of  the  claims  of  each ;  T 
cash  value  of  real  estate,  including  possessory 
lands,  and  the  improvements  thereon;  Fourth, 
value  of  all  improvements  on  real  estate,  includii 
pory  claims,  where  the  same  is  assessed  to  a  pel 
than  the  owner  of  said  real  estate;    Fifth.  The  i 
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d  all  personal  propertjr  except  improvements  on  real  estate 
crpablio  lands  taxable  to  each;  Sixtli.  The  total  value  of 
all  property  taxable  to  each/*  etc.  Now  from  this  we  per- 
eane  Uiat  the  different  matters  embraced  within  the  six 
■bdinsionB  of  the  section  most  be  entered  under 
ftttr  corresponding  ^headings.  Within  the  second  [^354] 
nbdivision  property  such  as  this  in  question  is  to 
be  placed,  and  if  Oarson  city,  known  to  us  as  unincorpor- 
aled,  is  a  city,  within  the  meaning  of  the  act,  then  the  prop- 
ariymost  be  **  described  by  lots  or  fractions  of  lots;"  but 
if  not  within  a  city,  such  as  contemplated  by  the  act,  then, 
idopting  the  most  natural  construction  that  can  be  given  to 
aooh  an  awkwardly  framed  sentence,  it  must  be  ''  described 
Inmates  and  bounds,  or  by  common  designation  or  name.*' 
la  wliat  essential  particular,  so  far  iets  it  concerns  the  point 
being  considered,  has  the  assessor  failed  to  comply  with . 
iluae  requisites  ?  In  none  that  I  can  discover.  The  name 
d  die  person  to  whom  it  was  assessed  is  given  under  the 
fint  heading.  In  the  second  column  the  description  is  em- 
bodied by  words  and  letters  which  are  understood  to  mean 
"lot  number  one,  and  the  east  twenty  feet  of  lot  number 
tvo,  in  Sears,  Thompson  &  Sears'  division  of  Carson  city, 
and  the  improvements  thereon;"  with  the  further  explana- 
tion contained  in  a  succeeding  column,  that  "  the  property 
&8  in  block  seventeen,"  and  **  the  value  thereof  "  is  fixed  in 
tbe  appropriate  place.  The  description,  it  seems  to  me, 
is  amply  sufficient  in  either  aspect  in  which  it  is  to  be 
i^gprded,  whether  within  or  without  a  city.  It  is  equally 
inunaterial  if  the  prescribed  form  of  the  assessment-roll 
'onst  be  followed,  as  it  seems  to  me  that  in  all  essential 
fospects  its  requirements  have  been  observed.  The  descrip- 
tion of  the  property  is  given  under  the  only  heading  which 
^d  appropriately  be  used  for  property  of  this  kind,  as 
'be  fifth,  sixth  and  seventh  columns  of  the  form  are  most 
obrioiudy  intended  to  be  used  in  reference  to  the  assess- 
^^t  of  lands  not  subdivided  into  the  smaller  parcels  of 
^  and  blocks. 

But  it  is  insisted  that  this  is  defective  as  an  assessment 
^nmere  possessory  claim  or  right,  because  nowhere  within 
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the  descriptive  features  of  the  assessment-roll  is  it  by  e: 
press  words  limited  to  the  assessment  of  a  possessory  rigl 
or  claim.  Admit  this  to  be  technically  true,  iion  condi 
that  the  fee-simple  title  is  assessed.  Certainly  it  is  n< 
shown  by  express  words  that  the  fee-simple  title  is  assessei 
therefore  it  can  only  be  implied  from  such  matters  as  ai 
embodied  in  the  assessment-roll.  The  mere  fact  that  tl 
assessor  has  assessed,  by  the  most  apt  words  of  descriptic 

which  could  be  chosen  for  the  purpose,  "a  lot  ai 
[*355]  a  fraction  of  a  *lot,''  does  not  necessarily  import  tl 

assessment  of  a  fee-simple  title  thereto;  and  ill 
presumption,  if  authorized  at  all  under  any  circumstance 
is  completely  overthrown  when  we  find,  as  in  this  case,  Ih 
he  follows  it  in  giving  the  value  by  the  further  stateme 
that  the  property  so  described  as  ''a  lot  and  the  fraction 
another  lot"  is  '*real  estate  or  possessory  claim  audi 
provements,"  thus  showing  with  all  reasonable  certaii 
and  precision  that  he  assessed  merely  the  possessoiy  rigl 
and  not  the  fee-simple  title.  The  circumstance  that  "r« 
estate"  occurs  in  connection  with  ** possessory  claim"  is 
no  moment,  for  we  have  seen  that  the  revenue  act  for  sd 
purpose  declares  the  term  **  real  estate"  to  include  a  "poss 
sory  claim," and  therefore  no  more  extended  meaning shoi 
be  given  to  the  term  than  the  act  gives  to  it.  But  apart  fn 
all  this,  does  the  act  in  question  require  of  the  assessor 
pass  upon  the  different  degrees  of  title — to  determ 
whether  it  is  possessory  only  or  a  fee-simple  title?  It  see 
to  me  that  it  does  not.  It  is  made  the  duty  of  this  offi* 
to  describe  the  property,  and  the  act  points  out  the  pari 
ular  method  to  be  observed  in  giving  description  to  thei 
distinct  classes  of  realty;  as,  for  instance,  lands  in  a  city 
an  incorporated  town  must  be  described  by  lots  or  fractit 
of  lots;  but  nowhere  does  it  appear  that  he  shall  appem 
further  description  of  the  nature  of  the  title  so  assess- 
Certainly,  unless  the  act  does  expressly  direct  that  this 
done,  we  can  have  no  warrant  for  holding  that  it  shall 
done.  With  our  knowledge  of  the  general  condition  of 
tenure  by  which  lauds  are  held  in  this  State — some  of  th 
held  by  title  from  the  government,  but  by  far  the  gr6> 
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m  of  the  lands  in  actual  occupancy  of  individual 
being  held  in  subordination  to  the  paramount 
an  readily  see  how  difficult  it  would  be  to  secure 
I  a  correct  understanding  of  the  state  of  title  and 
Dg  condition  of  these  titles  by  reason  of  parties 
t  their  claims  to  the  public  lands;  and  the  issu- 
rtificates  and  patents  denoting  the  transfer  to  the 
owner,  but  further  complicates  the  question  and 
he  difficulty  in  securing  accurate  information  in 
to  such  titles;  and  it  would  constantly  be  found 
Mssible  to  ascertain  the  necessary  facts  so 
Brly  ^discriminate  between  the  possessory  [*356] 
the  higher  degree  of  title.     In  all  such 
AX  laws  would  be  absolutely  powerless  as  a  means 
[]g  the  collection  of  revenue  from  such  source. 
ler  this  theory  be  correct  or  not  is  quite  imma- 
le  determination  of  questions  involved  in  this  ap- 
me  it  sufficiently  appears  that  only  the  possessory 
claim  of  Lewis  to  the  property  in  dispute  was 
and  so  far  as  the  ruling  of  the  court  below  rests 
second  point  of  objection  made  to  the  admission 
linquent  tax  list  as  evidence,  I  conclude  it  was 
lis  brings  us  to  the  further  point  of  objection  to 
instrument:  ''that  several  and  distinct  lots  or  par- 
nd  were  assessed  together,  and  not  separately.'' 
t,  I  conceive,  admits  of  but  little  argument.     The 
)f  the  statute  has  been  quoted,  and  in  my  judg- 
oes  not  authorize  a  joint  assessment  of  property 
soription.     Furthermore,  I  do  not  look  upon  this 
f  the  case  as  an  open  question.     Our  statute  in 
3ular  is  an  exact  copy  of  the  California  act,  and 
ore  the  passage  of  our  law  the  supreme  court  of 
k  had  held  that  such  an  assessment  was  void,  in 
of  7e7TiU  V.  Groves  (18  Cal.  149),  under  circum- 
Iffering  from  this  case  in  no  respect  calculated  to 
be  force  of  the  rule.     In  the  California  case  the 
assessed  to  one  Green,  were  separately  listed,  but 
intly,  and  the  aggregate  tax  on  all  of  them  and  of 
'  lots  in  other  blocks  set  down.     The  lots  sued  for 
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were  contiguous  to  each  other,  and  formed  a  part  of  blocl 
twenty-eight  of  the  city  of  Stockton,  and  were  put  np  am 
sokl  together.  The  plaintiff  in  ejectment  claimed  under : 
tax-deed  upon  a  sale  founded  on  such  assessment.  Th 
court,  after  citing  the  statute,  says:  **We  thiuk  the  tra 
meaning  of  the  provision  is  to  require  a  separate  assess 
ment  and  valuation  of  each  lot  in  cases  like  this  of  cit 
property."  The  court  also  cites  26  Maine,  228,  and  9  Obk 
43,  as  holding  the  same  rule  of  construction,  and  conclac 
ing  says:  **We  think  such  construction  warranted  bytli 
language  of  our  own  act." 

This  seems  to  have  become  the  settled  law  in  Califorou 

as  I  can  find  no  latter  decision  holding  thecontrar 
[*357]  and  by  a  familiar  rule  *of  construction,  the  adoptio 

of  the  statute  here  brings  with  it  the  interpretatio 
given  it  in  the  highest  court  of  that  State;  especially  whe 
the  rule  so  established  is  not  repugnant  to  the  law,  buti 
complete  accord  with  it.  Nor  indeed  can  I  discover  wher 
in  the  cases  cited  place  the  decision  on  the  ground  of  ii 
convenience,  but  in  fact  that  the  law  so  declares  it.  In  tl 
California  case  the  court  further  says:  **A  great  deal 
confusion  and  injustice  would  grow  out  of  a  gross  assed 
ment  of  several  lots."  In  the  case  before  us,  although  tl 
lots  are  in  the  same  block  and  of  consecutive  numbers, 
does  not  necessarily  follow  that  the  lot  and  fraction 
another  lie  contiguous  to  each  other,  nor  have  we  anythii 
before  us  showiug  such  is  a  fact,  as  was  the  case  in  Ca 
fornia.  If  the  rule  is  established  that  a  lot  or  fraction  ol 
lot  may  be  assessed  jointly,  and  the  value  given  by  the  a 
sessment  aggregated,  when  owned  by  one  person,  tb« 
there  can  bo  no  limit  to  the  rule,  and  equally  valid  woo 
be  an  assessment  of  many  lots  or  blocks  in  different  pc 
tious  of  a  town  or  city,  if  all  owned  by  the  same  individw 
The  only  correct  rule,  as  I  conceive,  is  the  one  pronounC' 
in  the  cases  cited  above.  I  therefore  conclude  that  t 
court  below  properly  rejected  the  delinquent  assessme 
roll  on  the  grounds  stated  in  the  first  point  of  defendani 
objection. 
The  only  remaining  question  which  I  propose  to  consid 
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at  this  timOy  is  the  ruling  of  the  court  below,  in  also  rejeci- 
iogthe  tax  deed  as  evidence  for  plaintiff.     The  deed,  so  far 
as  I  can  discover,  is  in  the  form  required  by  the  act.     It 
recites  the  assessment,  judgment,  execution,  levy  and  sale. 
It  shows  that  the  assessment  was  made  against  the  entiro 
property,  and  not  on  the  separate  and  distinct  parcels.     In 
the  view  which  I  have  taken  of  this  question,  it  would 
follow  that  the  sale  being  had  in  pursuance  of  an  illegal 
and  unauthorized  manner  of  assessment,  it  conferred  no 
right  or  title  to  the  purchase.     But  it  is  claimed  on  behalf 
of  the  plaintiff,  the  purchaselr  at  the  tax  sale,  that  as  by  sec- 
tion 36  of  the  acts  of  1864-5,  p.  289,  under  which  acts  this 
assessment  and  sale  were  made,  "the  deed  derived  from 
the  sale  of  real  property  "  being  declared  to  be  **  conclusive 
evidence  of  the  title,"  that  although  the  assessment  may  not 
have  been  made  in  conformity  with  the  law,  yet  the  deed 
is  conclusive  in  favor  of  plaintiff's  title.     The  power 
*of  the  legislature  to  pass  an  act  of  this  sweeping  [^358] 
character  has  been  denied  in  repeated  instances, 
whilst  no  authority  is  found  in  support  of  the  proposition. 
But  conceding  that,  to  this  extent,  the  legislature  may  in  its 
discretion  prescribe  such  strict  and  conclusive  rule  of  evi- 
dence, can  the  effect  of  a  deed  executed  under  the  act  bo 
other  than   to  afford  conclusive  evidence  of  the  truth   of 
the  matters  stated  in  such  deed,  and  to  absolutely  forbid  a 
contesting  party  the  privilege  of  combating  the  statements 
contained  in  tlie  deed  by  opposing  proofs?     Such  is  my  be- 
lief of  the  construction  to  bo  given  this  clause  of  the  act. 
The  deed,  then,  being  conclusive  evidence  of  the  recitals 
contained  in  it,  are  equally  obligatory  on  the  one  party  as 
on  the  other;  and  if  it  shows  a  tax  sale,  made  in  pursuance 
of  an  illegal  and  unauthorized  assessment,  as  in  this  in- 
stance, tho  purchaser  can  take  nothing  by  his  deed. 
From  this  it  follows  that  the  deed  was  properly  excluded. 
Other  questions  growing  out  of  tho  several  propositions 
discussed  by  counsel  in  this  case  have  been  incidentally  al- 
taded  to,  but  which  I  do  not  deem  necessary  to  consider 
I'Jitil  such  time  as  they  necessarily  arise  in  some  proceed- 
^^g-    One  of  these  questions  is  in  reference  to  the  time 
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when  the  State  may  tax  the  fee-simple  title  to  lands— 
whether  at  the  time  of  the  payment  to  the  land  officers  or 
not  until  after  the  issuance  of  a  patent;  also,  as  to  the  effect 
of  the  tax  of  the  possessory  right  of  an  individual  claimant 
for  taxes  assessed  and  levied  on  such  possessory  right  prior 
to  the  procurement  of  a  patent  from  the  government.  These 
are  important  questions,  and  demand  proper  consideration 
to  be  given  to  them  before  being  passed  upon. 

For  the  reasons  herein  stated,  I  concur  in  the  judgment 
of  affirmation. 


EESPONSE  TO  PETITION  FOR  REHEARING. 
By  the  Court,  Beatty,  C.  J. : 

The  petition  for  rehearing  in  this  case  presents  no  new 
points,  and  would  not  require  any  response  from  us  but  for 
the  fact  that  the  opinion  of  the  majority  of  the  conrt 
[*359]  seems  to  have  been  *misunder8tood  by  counsel  for 
appellant,  and  possibly  may  have  also  been  misunder- 
stood by  others.  As  this  is  a  matter  of  public  interest,  and 
assessors  may  hereafter  be  to  some  extent  guided  by  this 
opinion,  we  will  endeavor  to  make  our  views  on  the  main 
points  decided  so  clear  as  not  to  be  capable  of  miscon- 
struction. 

The  first  proposition  the  court  lays  down  is  this:  that  tax- 
ing or  assessing  a  piece  of  land,  in  general  terms,  is  taxing 
or  assessing  its  whole  value.  When  we  say  that  a  piece  of 
land  is  worth  $1000,  we  do  not  mean  that  a  lease  for  one 
year,  for  ten  years,  or  for  life,  in  that  property,  is  worth* 
thousand  dollars,  but  that  the  entire  fee-simple  title  is  worth 
that  sum.  If  we  mean  to  express  the  vahie  of  any  lesser 
estate,  wo  say  a  lease  for  one  year,  for  ten  years  or  for  lifei 
in  such  a  piece  of  land,  is  worth  so  much.  So  when  an  as- 
sessor describes  property  by  metes  and  bounds,  and  says  it 
is  worth  so  many  dollars,  ho  means  that  the  entire  estate 
in  that  land  is  worth  so  much.  If  the  title  has  passed 
from  the  government  to  an  individual,  all  the  assessor 
usually  has  to  do  is  to  describe  the  land  by  metes  and 
bounds  and  give  its  entire  value.     The  property  then  IB 
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lUe  for  the  entire  tax,  although  several  persons  may  bo 
oUing  different  estates  therein.  For  instance:  A.  is  in 
iMBsion  of  a  piece  of  land,  having  a  lease  for  five  years 
on  B.;  B.  has  a  lease  for  ten  years  from  C. ;  C.  has 
1  estate  in  fee-simple;  the  whole  interest  in  the.  laud 
vorth  $1000.  Undonbtedly  the  assessor  might  assess  tlio 
lude  either  to  A.,  B.  or  C,  and  other  owners,  known  aud 
ibown,  and  the  assessment  would  be  perfectly  good;  or 
)  might  assess  A/s  interest  at  three  hundred  dollars,  B.'s 
liereftt  at  two  hundred  dollars,  and  C.'s  interest  at  five 
imdred  dollars,  and  it  would  be  equally  good.  But  when 
16  United  States  owns  an  interest  in  the  land,  the  assessor 
umot  make  a  general  assessment  of  the  value  of  the  land; 
>r  if  he  does,  he  is  assessing  that  which  is  free  from  all 
late  taxation,  and  the  assessment  is  absolutely  void  on 
ttt  account.  But  if  an  individual  has  any  pre-emption  or 
Oflsessory  right  therein  which  is  valuable,  over  and  above 
M  government  price  of  the  land,  that  may  be  taxed.  But 
inost  be  shown  distinctly  that  it  is  this  possessory  right 
od  not  the  land  itself  which  is  taxed. 

There  is  a  great  deal  said  in  tbe  petition  for  re- 
earing  about  *presumptions  for  and  against  the  [*360] 
)gality  of  assessmentd,  and  also  as  to  whether  cer- 
uq  columns  in  the  assessor's  books  are  matters  of  necessity 
ronly  convenience,  the  applicability  of  which  to  this  case 
^  do  not  see.  This  case  was  not  decided  upon  any  pre- 
Qiaptions,  nor  did  we  decide  whether  certain  cohimus  in 
be  assessor's  book  were  necessary,  eras  contended,  only 
oorenient. 

We  held  that  the  second  column,  which  describes  tiie 
''eperty  to  be  assessed,  clearly  described  the  land  which 
^  not  subject  to  taxation.  We  further  intimated  that 
'^bly  this  misdescription  in  the  second  column  might 
*ve  been  corrected  by  a  proper  entry  in  the  seventh 
oloiim.  But  undoubtedly  the  proper  description  of  the 
^operty  to  be  taxed  should  have  been  given  in  the  second 
^Inmn,  and  then  the  entry  in  the  seventh  would  perhaps 
iTe  been  unnecessary.    If  necessary^  it  would  only  have 
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been  to  show  the  number  of  acres  in  the  claixQ,  and  not  to 
show  the  character  of  the  tenure. 
Petition  denied. 

Jo^NSON,  J.,  dissenting: 

The  opinion  heretofore  given  by  me  in  this  case  suffi- 
ciently presents  my  views  in  respect  to  it  at  the  present 
time.  In  that  opinion,  it  will  be  remembered  that  I  con- 
curred in  the  judgment  of  affirmance,  but  for  diflfereht  rea- 
sons than  those  assigned  by  my  associates.  Entertaining 
these  views,  I  am  in  favor  of  granting  a  rehearing,  not  for 
the  purpose  of  aflFecting  the  ultimate  character  of  the  judg- 
ment, but  solely  for  the  purpose  of  enabling  the  majority 
of  the  court  to  place  their  decision  on  what  I  conceive  to  be 
the  correct  basis  on  which  it  should  rest. 


THE  CHOLLAE-POTOSI  MINING  COMPANY,  Appkl- 
LANT,  V.  KENNEDY  &  KEATING,  Respondents. 

[3  Netada,  3G1.] 

1  Statute  op  Limitaiions  Construed. — Section  21  of  the  statnte  of  lini**" 
tions  does  uot  in  aoy  way  qualify  Bection  5  of  tbo  Hame  act;  section  5 
prescribes  the  general  rule  as  to  limitations  of  real  actions  or  actions iio' 
the  possessions  of  real  estate,  and  sections  14  and  15  declare  the  only 
exception  to  that  rule;  section  IG  declares  the  limitation  in  penooil 
actions,  and  section  21  the  exceptions  to  the  general  rule. 

"Road  and  Way." — Meaning  of  words  discussed  by  Beatty,  C.  J.:  iW4 
not  to  be  synonymous  terms. 

Pbescriptivk  Bights. — Where  a  party  appropriates  public  land  foraw*"' 
JIddf  that  five  years'  uninterrupted  enjoyment  of  the  right  of  ^1 
would  establish  a  prescriptive  right  to  continue  to  enjoy  the  same. 

Adyebsb  Possession. — A  person  assuming  to  have  the  right  of  way  wid**' 
tinuously  exercising  that  right  for  a  period  of  five  yean  without  c** 
suiting  the  owner  of  the  soil  or  asking  his  permisaion,  must  be  60<^ 
sidered  as  holding  adversely. 

Fbescbiptive  Bights,  how  Pleaded. — A  party  who  relies  on  a  ppeacriph^ 
right  of  way  need  not,  when  he  is  sued  for  a  disturbance,  aver  in  h* 

(1)  In  BO  far  as  chief  Justice  Boatty  exprcBscs  an  opinion  that  a  foi«i|n>  corftn^^ 
entitled  to  avail  itself  of  the  bar  of  tho  statute  of  limitationB  in  actlona  ooBoanlali*' 
property,  it  is  uot  the  decisiou  of  tbo  court,  and  that  construction  of  the  ttatute  I*  ^ 
preiBly  disapproved  in  6  Ncv.  45;  see,  aiso,  10  Nev.  48, 386. 
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eonpltmi  in  hasc  verbo^  that  he  etgoys  the  right  of  way  by  prescription. 
Bwffl  be  flai&cient  for  him  to  aver  that  he  has  enjoyed  the  right  of  way 
lor  a  period  long  enough  to  have  established  that  right.^ 

Iffk&l  from  the  District  Court  of  the  First  Judicial  Dis- 
si,  Storey  County,  Hon.  Biohabd  Bisma  presiding. 
Dte  facts  are  stated  in  the  opinion. 

7.  /.  HiUyer^  for  Appellant: 

3ke  laying  out,  grading  and  using  the  road  for  five  years, 
le  a  fall  and  complete  possessory  title  to  the  land  over 
!oli  the  road  actually  passed,  and  this  possession  being 
n  and  notorious,  was  adverse  to  all  the  world.  (Stat. 
1.  sees.  5  and  10;  Aug.  on  Lim.  sees.  383-390,  and  note; 
Peters,  U.  S.  63;  6  Id.  402;  6  Pick.  172;  4  Wharton, 
259.)  The  language  of  section  21  does  not  apply  to 
porations.  {FavUcner  v.  Delaware  Co.^  1  Denio,  441; 
it  V.  Tioga  R.  R.  Co.,  26  Barb.  148;  Clark  v.  Bank,  6 
[.  (Ark.)  616.) 

ection  21  (Stat.  Lim.),  was  intended  to  relieve  parties 
Q  loss  occasioned  by  their  inability  effectually  to  pro- 
ite  a  suit  in  the  absence  of  the  defendant.  If  there  was 
impediment  the  exceptions  do  not  apply.  {Sage  v.  HawJey, 
)oxm.  106;  1  Clark,  Iowa,  498;  Garth  v.  Robards,  20  Mo, 

i 

lis  is  different  from  a  judgment  in  an  action  for  per- 
al  property  or  damages,  which  without  personal  service 
nly  conclusive  within  the  jurisdiction  where  rendered. 
My's  Conflict  of  Laws,  sees.  463-6;  1  Breck.  203;  WaUs 
Etnfiey,  6  Hill,  82.)  An  action  for  the  possession  may 
maintained  against  the  actual  occupant.  {Garuei'  v. 
ihaU,  9  Cal.  268;  Shaver  v.  McGraw,  12  Wend.  558.) 
Q 10  Ind.  183,  the  court  seems  to  base  its  decision  on 

very  explicit  language  of  the  law  which  cannot  be 
led.  That  language  is  not  to  be  found  in  our  statute. 
•  laying  out,  grading,  and  occupancy  of  the  road  for  five 
»,  shows  a  prescriptive  right  to  a  private  way.  {Mllltr 
hfiockj  8  Barb.  163;  Gai^ett  v.  Jackson,  20  Penn.  St. 
;  French  v.  Marsten,  4  Foster  (N.  H.),  461;  Pierce  v.  Sel- 

18  Conn.  331;  J2afl  v.  McLeod,  2  Met.  (Ky.)  98;  Curiis 
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V.  Angier,  4  Gray,  548;  Hamilton  v.  JVhlte,  4  Barb.  60 
Colvin  V.  Bnrueil,  17  Wend.  5GG;  Shumway  v.  Simmom^] 
Vt.  53;  Uammond  v.  2jehn€r,  23  Barb.  473;  Coming  y 
Gould,  16  Wend.  531;  Pia-ce  v.  Cloud,  42  Penn.  St.  102 
Skft/  V.  Carpenter,  37  Id.  41;  TVorrall  v.  i?Aocfe»,  2Wbar 
427;  OJceson.  v.  Patterson,  5  Casey,  22;  ZTar/  v.  Fow,  li 
Wend,  365;  Kilburn  v.  Adams,  7  Met.  39;  Boxoman  y 
Wkkliffc,  15  B.  Mon.  100;  5/a/je  v.  ^i;ere«,  1  Allen,  248.) 
Under  our  system,  any  matter  proper  to  a  replication  ii 
to  be  proven  without  any  special  pleadings.  {GoUachally 
MeUdng,  2  Nev.  185;  Colvin  v.  Burnett^  17  Wend.  566;  i 
Barb.  60;  4  Foster,  451.)  The  period  for  acquisition  of  i 
right  of  way  or  other  easement,  is  fixed  by  analogy  to  th 
statute  of  limitations,  and  in  this  State  would  be  five  years 
(8  Barb.  153;  1  Vt.  53;  23  Barb.  473;  16  Weud.  530 
CrandaR  v.  Woods,  8  Cal.  144.)  From  open  intermpiec 
use,  adverse  claims  of  right,  knowledge  and  acquiesceuct 
of  owner  are  presumed.  (37  Penn.  41;  2  Wharton,  427;  \ 
Casey,  22;  19  Wend.  363;  18  Conn.  331.)  Grading  Un 
road  is  itself  proof  of  exclusive  claims  of  right.  (7  Met 
39.) 

Mesick  &  Seely,  for  Respondents : 

The  term  road  imports  nothing  but  the  right  of  way. 
This  point  was  settled  and  made  perfectly  clear  in  the  ca« 
of  Wood  V.  T)mckee  Turnpike  Co,  (24  Cal.  487-«).  Arighi 
of  easement  by  prescription  is  never  sustained  by  tin 
courts,  except  upon  the  theory  of  a  supposed  grant  froii 
the  owner  of  the  land  to  the  party  entitled  to  the  easement 
(10  Pick.  138,  205;  8  Barb.  153.) 

A  prescriptive  right,  or  presumption  of  grant,  arises  onl] 
when  the  enjoyment  of  the  easement  was  "adverse  in  th 
legal  sense  of  the  term ;  that  is,  the  right  must  have  been 
asserted  under  a  claim  of  title,  with  the  knowledge  anJ 
acquiescence  of  the  owner  of  the  land  and  unintermpted. 
The  burden  of  proving  this  is  on  the  party  claiming  ^ 
easement.  {American  Co,  v.  Bradfoi'd,  27  Cal.  367-8-9-1 
But  the  proofs  are  wholly  silent  in  respect  to  all  these  con* 
ditions.     Beckwourth  testified  that  he  first  learned  of  ^ 
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kim  about  a  joar  before  this  suit  was  begun. 
8,  we  insist,  negative  all  inference  of  the  acquics- 
ihe  owners,  or  of  the  enjoyment  being  uninter- 
[Augell  on  Lim.  3d  Ed.,  sec.  415;  Iloward  v. 
Allen,  .210.) 

Court,  Beatty,  C.  J. :  [*36G] 

ear  1860  certain  parties  took  steps  to  ap- 
and  take  up  for  private  use  a  portion  of  public 
near  Virginia  city. 

lently,  in  April  and  May  of  1861,  the  Potosi  Com- 
ning  association,  laid  out  and  bailt  a  road 
he  same  *land.     Since  then   the  Potosi  [*367] 
has  been  consolidated  with  the   Chollar 
and  the  two  are  now  incorporated  as  the  Chollar- 
mpany. 

tosi  Company  and  the  Chollar-Potosi  Company 
inued  since  May,  1861,  to  use  and  enjoy  that  road 
suffered  all  persons  having  business  or  pleasure 
lem  to  the  Potosi  works  to  use  the  same  freely, 
)re  a  public  road.  In  May,  1867,  the  defendants 
ice  across  the  Potosi  road,  thereby  obstructing 
the  same.  The  plaintiff,  which  has  succeeeded  to 
i  Company's  rights,  then  filed  its  bill  to  enjoin  the 
s  from  obstructing  this  road, 
endants,  in  answer  to  this  bill  filed,  setup  the  fact 
Bition  in  1860,  and  claim  that  as  the  successors  in 
t  those  who  located  this  tract  of  land  they  have 
right  of  possession,  and  consequently  the  right 
;t  the  road. 

>r  th^  defendants  are  entitled  to  the  possession  of 
hey  or  their  predecessors  attempted  to  appropriate 
t  is  unnecessary  to  inquire  under  our  view  of  the 
le  plaintiff  claims  an  absolute  right  to  the  road, 
ntinuous  and  uninterrupted  possession  of  the  same 
than  five  years  previous  to  the  obstruction  of  the 
efendants,  and  relies  on  the  statute  of  limitations 
ig  its  rights.  The  plaintiff  also  claims  a  right  of 
rescription. 
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The  defendants  (respondents  in  this  court)  claim  that 
appellant  is  not  entitled  to  protection  under  the  8tatat< 
limitations,  for  two  reasons  :  First.  Because  the  appelk 
(plaintiff  in  the  court  below)  is  a  foreign  corporation,  i 
is  therefore  not  protected  by  the  statute;  Second.  Beca 
the  road  is  not  land,  but  a  mere  incorporeal  hereditam< 
and  therefore  is  not  included  within  the  terms  of  our  stal 
in  regard  to  entries  on  land.  Lastly,  it  is  contended  bj 
spondents  that  the  appellant  cannot  claim  any  rights  by[ 
scription,  because  none  such  have  been  pleaded. 

We  will  examine  these  three  propositions  seriatim,    i 

first  as  to  the  point,  how  is  this  question  of  limitatiuDS 

fected  by  the  fact  of  plaintiff's  being  a  foreign  corporati 

or  a  corporation  created  in  a  neighboring  State? 

[*368]      *The  fifth  section  of  our  statute  of  limitations  re 

as  follows : 

''No  cause  of  action  or  defense  to  an  action  founded n] 
the  title  to  real  property,  or  to  rents  or  to  services  out 
the  same,  shall  be  effectual,  unless  it  appear  that  the  per 
prosecuting  the  action  or  making  the  defense,  or  ua 
whose  title  the  action  is  prosecuted  or  the  defense  is  ma 
or  the  ancestor,  predecessor  or  grantor  of  such  person  n 
seised  or  possessed  of  the  premises  in  question  within  1 
years  before  the  commencement  of  the  act  in  respect 
which  such  action  is  prosecuted,  or  defense  is  made.** 

Then  follow  several  sections  in  regard  to  the  effect 
forcible  entry,  defining  what  shall  be  adverse  possessi 
etc. 

Sections  14  and  15  read  as  follows:  **  Section  14.  If  ap 
son  entitled  to  commence  any  action  for  the  recovery  of  i 
property,  or  to  make  an  entrj'  or  defense  founded  on 
title  to  real  property,  or  to  rents  or  services,  out  of 
same  be,  at  the  time  such  title  shall  first  descend  or  aocr 
either:  First.  Within  the  age  of  twenty-one  years;  or,  8 
ond.  Insane;  or.  Third.  Imprisoned  on  a  criminal  chaigSi 
in  execution  upon  conviction  of  a  criminal  offense  for  atfl 
less  than  life;  or,  Fourth.  A  married  woman.*'  "  Section 
The  time  during  which  such  disability  shall  continne  si 
not  be  deemed  any  portion  of  the  time  in  this  act  liini 
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rfhe  eommencement  of  sach  action,  or  the  makiug  of 
di  entry  or  defense,  bat  Bach  action  may  be  commenced, 
ntiy  or  defense  made  within  the  period  of  five  years 
ter  saoh  disability;  bat  snoh  action  shall  not  be  com- 
BBeed^  or  entry  or  diefense  made  after  that  period." 
Seetion  16,  et  seqaitnr,  to  section  21,  prescribes  limita- 
mi  for  personal  actions.  Sections  21  and  22  read  as  fol- 
wb:  **  Section  21.  If,  when  the  caase  of  action  shall  ac- 
ne against  a  person,  he  is  oat  of  the  Territory,  the  action 
ay  be  commenced  within  the  term  herein  limited  after  his 
faun  to  the  Territory;  and  if,  after  the  cause  of  action 
lall  have  accrned,  he  depart  the  Territory,  the  time  of  his 
woDoe  shall  not  be  part  of  the  time  limited  for  the  com- 
eneement  of  the  action."  "  Section  22.  If  a  per- 
fn  entitled  to  bring  an  action  other  than  ^for  the  [^360] 
covery  of  real  property,  except  for  a  penalty  or 
ifeitare,  or  against  a  sheriff  or  other  officer  for  an  escape, 
)it  the  time  the  caase  of  action  accrued,  either:  First, 
^ithin  the  age  of  twenty-one  years;  or.  Second.  Insane;  or, 
bird.  Imprisoned  on  a  criminal  charge,  or  in  execution 
ider  the  sentence  of  a  criminal  court,  for  a  term  less  than 
is  natural  life;  or.  Fourth.  A  married  woman;  the  time  of 
ich  disability  shall  not  be  a  part  of  the  time  limited  for 
le  commencement  of  the  action." 

Bespondent  contends  that  a  foreign  corporation  being  in 
sntemplation  of  law  always  absent  from  the  State,  the 
'enty-first  section  prevents  the  statute  from  ever  running 
» its  favor.  Several  cases  are  referred  to  on  this  point, 
Meat  which  do  clearly  hold  that  in  personal  actions  under 
statute  similar  to  ours,  it  never  runs  in  favor  of  a  foreign 
)iporation.  There  is  also  one  case  cited  from  the  Tenth 
sdiana  Beports,  where  the  action  was  for  the  recovery  of 
•od,  where  the  court  had  held  that  the  absence  of  the  de- 
odant  would  excuse  the  bringing  of  an  action  within  the 
He  limited  by  statute.  This  latter  case  we  will  notice 
^Bsently.  With  regard  to  the  question  which  seems  to  be 
!)oted,  whether  in  a  personal  action  the  fact  that  the  de- 
idants  being  a  foreign  corporation  is  to  have  the  same 
ect  in  sospending  the  running  of  the  statute  as  the  ab« 
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sence  from  the  State  of  a  natural  person,  we  do  not  thm 
need  be  determined  in  this  case. 

The  twenty-first  section,  wo  are  satisfied,  in  no  mooDe 
qualifies  the  provisions  of  the  fifth  section.  It  simply  pro 
vides  that  where  a  cause  of  action  accrues  against  a  perso 
out  of  the  Territory,  (now  State)  or  such  person  depart 
from  the  Territory,  the  statute  shall  not  run  during  the  si 
sence  of  the  defendant. 

But  section  5  imposes  a  general  inability  to  sue  or  defern 
upon  any  riglit  claimed  in  real  estate,  unless  the  party  saia 
or  defending  shall  have  been  in  possession  of  the  real  es 
tate  within  five  years  last  past.  The  limitation  being  her 
in  respect  to  the  possession  of  the  land,  we  do  not  see  ho^ 
the  provisions  of  section  21  could  qualify  this  section  { 
unless  the  land  should  have  absented  itself  from  the  Stab 
This,  we  believe,  is  not  claimed. 

But  it  is  said  by  respondent  that  whatever  maybetb 
language  of  section  5,  the  spirit  and  intent  is  to  is 
[*370]  pose  a  limitation  of  five  *years  to  the  bringing  ( 
real  actions,  and  this  section  21  must,  if  libenll 
and  beneficially  interpreted,  excuse  a  party  from  bringio 
his  action,  as  well  for  realty  as  for  personal  property  or  dan 
ages,  where  the  person  in  adverse  interest  is  absent  from  tt 
Stiite  when  a  cause  of  action  arises. 

An  examination  of  the  whole  act  will,  we  think,  clear! 
show  that  such  was  not  the  intention  of  the  legislator 
And  we  think  the  distinction  in  the  two  classes  of  cases  m 
eminently  wise  and  proper.  Section  5  prescribes  the  limi 
ation  to  real  actions  in  general  terms.  Sections  14  and  1 
make  the  exceptions  to  the  operation  of  the  general  TtA 
and  we  think  it  was  evident  that  these  are  intended  to  coi 
stitute  the  only  exceptions  to  the  general  rule.  If  it  In 
been  intended  to  make  other  exceptions  to  the  running  < 
the  statute  in  real  actions,  they  would  most  likely  hai 
been  either  incorporated  in  sections  14  and  15,  or  added  i 
a  separate  section  in  immediate  connection  with  thai 
But  after  section  15  comes  the  limitation  in  personal  actioi 
in  section  16;  and  then  in  sections  21  and  22  come  thee: 
ceptions  to  the  limitations  imposed  in  section  16.    Neitb 
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nage  nor  the  context  seem  to  connect  sections  21  or 
section  6.  Indeed  section  22  is  expresislj  limited 
18  other  than  for  real  property,  and  section  21  is 
its  terms  applicable  to  the  limitations  imposed  in 
5.  Here  was  a  party  who  had  been  five  years  in  the 
upted  possession  of  a  piece  of  land,  nsing  it  as  a 
rhis  showed  a  prima  facie  right  to  continue  to  use 
id  as  a  road.  Bespondents  enter  upon  and  build  a 
ross  it.  They  are  sued,  and  in  answer  to  the  prima 
se  made  out  by  plaintiff  say:  ''We  had  a  right  to 
doause  we  took  up  and  appropriated  this  land  through 
he  road  runs  some  seven  years  since."  But  they 
show  that  they  had  been  in  possession  of  this  land 
ive  years.  This  defense  then  wants  one  element  of 
good  one,  for  the  law  says:  **No  *  *  defense  to 
n  founded  upon  the  title  to  real  property  *  *  * 
effectual  unless  it  appear  that  the  person  *  ^  * 
the  defense  *  *  *  'was  seised  or  possessed  of 
nises  in  question  within  five  years  before  the  com- 
lent  of  the  act  in  respect  to  which  such  *  *  * 
made." 

>ndent,  however,  insists  that  this  view  of  the 
in  direct  ^conflict  with  the  decision  of  the  [*371] 
9  court  of  the  State  of  Indiana,  in  the  case  of 
r.  Neilson.    Without  expressing  any  opinion  as  to  the 
less  of  the  decision  of  the  Indiana  court,  we  think  it 
safely  affirmed  that  it  can  afford  but  little  aid  in  in- 
Dg  our  statute.     In  that  case  the  defendant  Neilson, 
Khird  plea,  says:  ''That  the  cause  of  action  did  not 
JO  the  plaintiff  within  twenty  years  next  before  this 
W9A  brought."    The  court,  in  speaking  of  the  third 
"third  paragraph  of  the  answer,"  as  they  call  it, 
language : 

I  reply  to  the  third  paragraph  of  the  answer  is  as  f ol- 
Plaintiffs  say  that  for  twenty  years  next  before  the 
icemeut  of  this  action,  Neilson,  the  defendant,  was 
»ident  of  this  State.'  To  this  reply  the  court  sus- 
k  demurrer.  And  the  question  to  settle  is,  does  the 
'oid  the  defense  of  the  statute  of  limitations? 
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'*  *  Section  216  of  that  statute  declares  that  the  time  ( 
ing  which  the  defendant  is  a  non-resident  of  the  State 
absent  on  public  business,  shall  not  be  computed  in  an; 
the  periods  of  limitation.  But  when  the  cause  hasb 
fully  barred  by  the  laws  of  the  place  where  the  defend 
has  resided,  such  bar  shall  be  the  same  defense  here 
though  it  had  arisen  within  this  State.'     (2  R.  S.  77.) 

''It  is  insisted  that  this  section  was  intended  to  appi] 
personal  actions,  and  not  to  those  instituted  for^the  reco? 
of  real  property.  We  are  not  inclined  to  adopt  tbat  c 
struction.  As  contended,  the  concluding  branch  of  the« 
tion  should  not  be  so  construed  as  to  allow  the  law  of  lii 
ation  of  a  sister  State  to  be  used  here  in  regard  to  acti 
for  the  realty;  and  it  may  be  that,  for  the  recovery  of  i 
estate,  a  party  is  never  prevented  from  bringing  his  suit 
the  non-residency  of  any  claimant  or  owner;  still  these  c 
elusions,  not  being  inconsistent  with  the  very  explicit  I 
guage  used  in  the  first  branch  of  the  enactment,  cannot 
allowed  to  control  it.  The  phrase  'shall  not  be  compn 
in  any  of  the  periods  of  limitation,'  evidently  refers  to 
the  periods  of  limitation  definitely  fixed  by  the  stati 
hence  tbere  seems  to  be  no  room  left  for  constmcti 
The  demurrer  was  not  well  taken." 

The  difference  between  the  language  of  section 
[*372]  of  the  *Indiana  statute  and  section  21  of  our  ac 
striking.  "Any  of  the  periods  of  limitation*^ 
a  much  more  comprehensive  phrase  than  "  when  the  ca 
of  action  shall  accrue  against  a  person."  The  first  wo 
readily  include  a  period  of  time  after  the  lapse  of  whicb 
entry  on  land  would  be  illegal.  The  latter  does  not  by 
terms  refer  to  any  such  period.  Besides,  the  terms  of 
Indiana  statute  (wbich  is  not  accessible  to  us)  in  regard 
the  limitation  of  real  actions  may  be  entirely  different  ft 
ours.  The  Indiana  court  seems  to  have  arrived  at  theo 
elusion  it  adopted  only  because  of  the  explicit  language 
their  statute.  Ours  is  so  very  different  that  the  case  id 
red  to  afforded  us  but  little  aid  in  constructing  it.  Wdi 
satisfied  that  the  non-residence  of  a  party  claiming  i^ 
estate  does  not  affect  or  qualify  the  provisions  of  t^ 
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ibn  5  of  our  act.  If  land  is  yacant,  the  owner  can  take 
peaeeaUe  possession  without  suit.  If  occupied,  he  can 
king  suit  against  the  occupant,  and  it  is  not  necessary  to 
inqniie  what  the  status  of  the  occupier  is.  If  the  land  is 
oenpied  by  a  mere  serrant,  as  between  him  and  his  em- 
plojer,  the  possession  is  in  the  master  and  not  the  servant. 
But  if  a  third  party  owns  the  land,  both  are  trespassers  as 
•giiiiBt  him,  and  a  suit  against  the  servant  is  just  as  effec- 
toal  as  against  the  master. 

li  18,  however,  contended  by  respondents  that  the  record 
does  not  show  that  the  appellant  had  or  claimed  to  have 
iny  Isnd,  but  merely  a  right  of  way  over  land.  The  lau- 
gugB  of  the  complaint  is  as  follows:  '*  That  it  is  now,  and 
iormore  than  five  years  last  p€ist,  it  and  its  predecessors  in 
interest  have  been  the  owners  of  and  in  the  possession  and 
letQal  use  and  enjoyment  of  a  certain  road,  situate  in  said 
ttmnif,  in  the  city  of  Virginia,  leading  from  wliat  is  known 
•8  the  Potosi  dump,  near  the  mouth  of  the  Potosi  tunnel 
wnfliward,  near  the  line  of  E  street  in  said  city,  into  Gold 
flill,  and  thence  westward  into  0  street;  said  road  being 
tbont  thirty  feet  wide  and  about  half  a  mile  in  length,  and 
bown  as  the  Potosi  road." 

The  proof  shows  clearly  that  the  Potosi  Company  sur- 
veyed and  graded  this  road  for  travel  in  1861,  and  since 
tbe&  have  been  continuously  using  it  as  a  road. 

Bespondents  contend  that  this  avciment  and  proof 

deea  not  show  *au  occupation  or  possessory  right  to  [*373] 

the  land  over  which  the  road  is  built,  but  merely  a 

elaim  to  a  right  of  way.     In  support  of  this  view  they  cite 

the  opinion  written  by  Mr.  Justice  Shafter,  and  apparently 

Scarred  in  by  the  entire  bench  of  the  supreme  court  of 

Califomia,  in  the  case  of  Wood  v.  Ih-uckee  Turnpike  Co,  (24 

Cd.  487.)    We  quote  from  that  opinion  the  following  lau- 

^lAge:  "  The  plaintiffs  acquired  nothing  by  tho  purchase  of 

^e  road  to  which  the  action  of  ejectment  has  any  remedial 

'^litions.     *  Boad'  is  a  legal  term  strictly  synonymous  with 

^  term  *  way/  and  in  the  complaint,  and  throughout  all 

m  title  papers  of  the  plaintiffs,  their  identity  is  fully  recog- 

'^'^ed.    A  way  is  an  easement,  and  consists  in  the  right  of 
Kiv.  Dn.— S2 


338  Chouar-Potosi  M.  Co.  v.  Kennedy.  [Sup.  Ct 

Opinion  of  the  Court — Beatty,  C.  J. 

passing  over  another  man's  ground.  (Wash,  on  Eas.  161.) 
It  is  an  incorporeal  hereditament,  a  servitude  imposed 
upon  corporeal  property,  and  not  a  part  of  it.  It  gives  no 
right  to  possess  the  land  upon  which  it  is  imposed,  bat  a 
right  merely  to  the  party  in  whom  the  way  is  vested  to  en- 
joy the  way.  Neither  is  it  considered  that  the  owner  of  the 
way  is  entitled,  by  reason  of  such  ownership,  to  a  partici- 
pation in  the  rent^  and  profits  arising  fromr  the  land  npon 
which  the  easement  is  imposed.  (Wash,  on  Eas.  8.)  A  deed 
of  way,  or  of  a  right  of  way,  would  pass  to  the  grantee  no 
title  to  or  interest  in  the  laud." 

The  main  point  here  is  that  the  word  "road"  is  exactly 
synonymous  with  *  *  way. "  This  proposition  we  conceive  to  be 
utterly  untenable.  It  is  true  that  the  term  **  way"  is  some- 
times used  in  the  same  sense  as  road.  Sometimes  we  call  a 
road  a  street,  a  lane,  etc.,  a  way — though  this  is,  perhaps, 
an  improper  use  of  the  term  **  way."  • 

But  Mr.  Washburn,  when  defining  "way"  as  an  ease- 
ment, uses  the  word  in  a  strictly  legal  sense.  "Way," in 
its  legal,  technical  sense,  means  nearly  the  same  thiug  as 
"  right  of  way."  Or  in  other  words,  the  right  of  one  person, 
of  several  persons,  or  of  the  community  at  large,  to  pass 
over  the  land  of  another. 

W^ebster,  among  other  definitions  of  a  road,  says  it  is  the 
"ground  appropriated  for  travel,  forming  a  communication," 
etc. 

Bouvier  defines  a  road  as  "passage  through  the  counbry 
for  the  use  of  the  j^eople."  He  also  says:  "The  public 
have  the  use  of  roads.  But  the  owners  of  the  land 
[*374]  through  which  they  are  *made,  or  which  bounds 
upon  the  roads,  have  prima  facie  a  fee  in  sucb  high- 
way." Or,  in  plain  English,  the  public  does  not  usually 
own  the  soil  over  which  the  roads  are  constructed,  bat 
only  a  perpetual  right  to  use  that  soil  for  some  particular 
purpose. 

We  cannot  find  that  the  word  "road"  is  anywhere  used 
or  defined,  save  in  the  opinion  just  quoted,  as  being  synon- 
ymous with  right  of  way.  In  fact,  we  feel  certain  it  ^ 
never  so  used  in  common  conversation,  in  ordinary  wiitiDft 
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IT  ID  legal  works.  Boad  means  any  piece  of  land  used  or 
propriated  for  travel.  It  may  be  so  appropriated  by  an 
liridual,  a  corporation,  or  the  public.  Where  roads  are 
Qstmcted  by  tarnpike  and  railroad  companies,  sometimes 
3y  acquire  a  complete  title  to  the  land  over  which  their 
id  is  bnilt,  and  sometimes  only  the  right  of  way.  So  the 
blic  may,  if  it  chooses,  buy  the  land  over  which  a  public 
iy  is  to  be  established  if  the  individual  owner  is  willing  to 
U  it,  or  may,  which  is  more  usual,  only  purchase  or  pro- 
re,  by  the  proper  proceedings,  the  right  of  way  for  such 
ad.  The  road,  however,  is  one  thing,  the  right  of  way  is 
lother,  and  very  different. 

If  an  individual  wishes  to  make  a  road  for  his  own  use, 
wl  can  buy  the  land  over  which  he  wishes  to  pass  for  pre- 
sely  the  same  money  that  it  would  cost  to  acquire  the 
ght  of  way,  undoubtedly  he  would  buy  rather  than  acquire 
mere  easement.  The  public  lands  are  open  here  to  be 
>propriated  by  any  one  who  desires  to  do  so.  The  first 
>propriator  has  always  been  considered  and  held  by  the 
•arts  of  this  State  as  the  owner  of  the  land  as  against  all 
e world  except  the  government  of  the  United  States.  Wo 
e  no  reason  why  one  who  appropriates  a  portion  of  the 
iblic  domain  for  the  purposes  of  a  road,  is  not  as  well  en- 
Jed  to  the  protection  of  the  courts  as  one  who  api)ropriates 
fraction  of  the  same  domain  for  a  mill-site  or  cornfield. 
If  the  public  were  to  laj'  out  a  road  eighty  feet  in  width 
rongb  the  farm  of  A.,  and  he  were  to  make  a  conveyanco 
B.,  describing  the  property  sold  as  a  road  eighty  feet  in 
dth  and  one  mile  in  length,  passing  through  the  farm  of 
©grantor,  we  think  it  would  be  just  as  good  a  conveyanco 
if  be  were  to  describe  the  property  sold  as  a  piece  of 
Qd  eighty  feet  wide  and  one  mile  in  length,  extending 
>ni  one  side  of  grantor^s  farm  to  the  other,  and 
•ing*the  same  land  over  which  a  public  road  is  [*375] 
id  out.  The  meaning  in  either  case  would  be 
ually  obvious,  and  in  either  case  the  purchaser  would  get 
efee  of  the  land,  subject  to  the  public  easement. 
The  language  of  the  complaint  and  the  proof  shows  the 
Untiff's  right  to  the  land  (not  a  mere  easement)    over 
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wliicli  the  road  runs.  Having  been  for  five  years  in  them 
interrupted  possession  of  the  same,  plaintiff  is  proiectei 
l>v  the  statute  of  limi tuitions,  and  the  acts  of  the  defendai 
in  stopping  up  the  road  were  tortious,  and  such  as  to  ei 
title  the  phiintiff  to  the  relief  sought. 

But  even  admitting  that  plaintiff  did  not  appropriate  tb 
soil,  but  only  claimed  the  right  of  way  when  locating  tl: 
road,  we  do  not  see  how  that  could  aid  the  defendants.  A 
uninterrupted  adverse  enjoyment  of  the  right  of  way  f( 
more  than  five  years  would  by  prescription  establish  tl 
])laintift*  s  right  to  continue  in  the  enjoyment  of  the  san 
privileges.  Here  the  plaintiff  and  those  through  whom 
derives  title,  were  in  the  enjoyment  of  this  road  for  moi 
than  five  vears  without  disturbance.  It  is  true  that  befoi 
the  expinitiou  of  five  years,  there  was  a  claim  asseried  m 
verse  to  their  eontinueil  enjoyment  of  this  right.  Tl 
plaintiff  or  its  agent  was  informed  by  Mr.  DeLong  tbi 
other  jKirties  owned  or  claimed  the  land  over  which  the 
rvxul  ran;  a  proposiU  was  made  to  sell  to  plaintiff  their rigi 
to  continue  the  road,  or  something  of  this  kind.  Bat 
mere  proposition  of  this  kind  does  not  amount  toadii 
turbance. 

The  enjoyment  mu<t  therefore  l>e  considered  as  contii 
uous  and  uninterrupttvl  during  a  j>eriod  exceeding  fii 
vears. 

The  point  that  the  possession  or  enjoyment  is  not  show 
to  have  been  adverse,  we  think  is  not  well  taken.  Whei 
ever  a  party  assumes  and  exercises  a  right  of  way,  openi] 
notorious! V  and  coutiuuouslv,  v.-ithout  asking  the  consei 
ot*  the  owner  of  tho  laud,  aud  without  in  anv  way  manifefl 
iui:  bv  word  or  deed  that  he  is  exercisiuic  the  rieht  as 
favor  or  license  given  hiui  by  the  owner  of  the  soil,  it  mtt 
l>e  considered  as  exercised  adversely  to  the  owner  of  tk 
land.  This  appears  clearly  to  have  been  a  case  of  th* 
sort.  At  least,  such  facts  are  shown  as  make  a  yrima  foct 
case  of  adverse  holding,  and  nothing  is  attempted  to  b 
shown  to  the  contrary  by  the  defeui^Lmts.  They  do  no 
attempt  to  show  that  this  privilege  was  exercised  in  sobor 
to  tkeir  rights. 
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Hie  respondents  farther  contend  that  if  the  [^376] 
istiff  had  any  rights  established  by  prescription, 
118  not  properly  pleaded  snch  prescription,  and  there- 
)  it  cannot  avail  itself  of  snch  right  in  this  court. 
Ihitty,  in  his  work  on  .pleadings  (vol.  1,  380),  speaking 
Qt  the  particularity  with  which  a  plaintiff's  case  shoukl 
stated  in  his  declaration,  says:  ^'But  it  is  now  fully 
led  that  in  a  personal  action  against  a  wrong-doer' for 
looovery  of  damages,  and  not  the  land  itself,  it  is  suffi- 
it  at  common  law  to  state  in  the  declaration  that  the 
istiff,  at  the  time  the  injury  was  committed,  was  pos- 
led  of  a  house  or  land,  etc. ;  and  that  by  reason  of  such 
Beasion  he  was  entitled  to  the  common  of  pasture,  way, 
)iher  right,  in  the  exercise  of  which  he  has  been  dis- 
bed;*"  and  further  says  (on  page  381) :  "So,  if  the  decla- 
on  be  for  diverting  a  water-course  from  the  plaintiff's 
1,  his  possession  of  the  mill  should  be  concisely  stated, 
1  that  by  reason  thereof  he  ought  to  have  had  the  use  and 
lefitof  the  water-course,  without  stating  that  it  was  an 
3fiDt  mill  or  disclosing  the  particular  grounds  upon 
ieh  the  right  to  the  water  is  claimed.  And  in  an  action 
a  disturbance  of  a  right  of  common,  or  way,  or  of  a 
tor  pew  in  a  church,  the  declaration  states  the  posses- 
n  of  a  house  or  land,  etc. ;  and  that  by  reason  thereof  the 
iutiff  was  entitled  to  the  right,  in  the  exercise  of  which 
had  been  disturbed.'' 

fe  think  the  complaint  hero  is  as  specific,  and  shows  the 
tond  of  appellant's  claim  with  as  much  particularity,  as 
.  Chitty  seems  to  think  is  necessary  in  a  common  law 
'laration.  Our  system  of  pleading  is  extremely  liberal, 
1  we  are  not  disposed  to  hold  that  parties  shall  lose  tlieir 
his  merely  because  they  do  not  plead  them  with  the 
latest  precision  and  nicety.  The  complaint  shows  the 
loidant  clearly  the  nature  of  the  plaintiff's  claih),  and 
kr  our  system  that  is  sufficient. 

Hie  judgment  of  the  court  below  is  reversed,  and  that 
Ui  will  take  further  proceedings  in  the  case  according  to 
'  Tiews  herein  expressed. 
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Lewis,  J.,  concurring:  Upon  the  prescriptive  rigli 
way  I  concur  with  the  reasoning  and  conclusion  of  the  ( 
justice. 

Johnson,  J.,  having  been  counsel  for  one  of  these  pai 
did  not  participate  in  this  decision. 


S.  L.  HEINTZELMAN,  Respondent,  v.  GEORGI 
L'AMOEOUX  AND  THE  TRINITY  AND  SA( 
MENTO  SILVER  MINING  CO.,  a  Corpora 
SAID  Corporation  being  Appellant. 

[3  Nevada,  377.] 

Verification  to  Pleadings. — When  a  corporation  is  a  party  to  an 
it  is  not  sufficient  to  sbow  that  the  corporation  is  absent  to  ent 
attorney  to  verify  a  pleading;  it  must  be  shown  that  all  officers  ( 
corporation  are  absent.  ^ 

Idem. — Where  there  is  a  defective  verification  of  an  answer,  the  del 
should  be  allowed  to  correct  the  error  if  he  desires  to  do  so. 

Indoeser  op  Promissory  Notk. — Where  a  note  is  made  by  A.  to  B., 
B.  indorsed  to  C,  B.  is  the  regular  indorscrand  entitled  to  all  rigl 
only  ^ubject  to  the  liabilities  of  an  indorser,  although  it  may  ha* 
agreed  in  advance  of  the  execution  of  the  note  that  A.  was  to  ma 
B.  to  indorse  the  note  for  the  benefit  of  G. 

Appeal  from  the   District  Court  of  the   Fifth  Jo 
District,  Hon.  Geo.  G.  Berry  presiding. 
The  facts  are  stated  in  the  opinion. 

Uillyer  &  Whitman^  for  Appellant. 

Wells  (6  Denson,  for  Respondent. 

By  the  Court,  Beatty,  C.  J. : 

The  plaintiff  in  this  case  (respondent  in  this  ( 
brought  his  action  against  the  defendants,  and  in  subi 
averred,  among  other  things,  the  following  facts:  Th 
fendant,  L'Amoroux,  executed  and  delivered  to  plaint 
promissory  note  in  the  following  terms: 

"Oreana,  Nev.,  September  29, 

«*  Forty-five  days  after  date,  for  value  received,  I  pf 
ly  to  the  order  of  the  Trinity  and  Sacramento  1 
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Mining  Gompan J  fourteen  handred  and  seventeen  dollars 
and  a  half,  in  United  States  gold  coin  or  its  equivalent  iu 
United  States  currency. 

"(Signed)  G.  W.  L'Amoroux." 

^That  at  the  same  time  the  defendant,  the  Trinity  [*37S] 
and  Sacramento  Silver  Mining  Company,  indorsed 
iheaame:  "  Pav  S.  L.  Heintzelman  or  his  order;"  and  that 
the  execution  and  indorsement  of  the  note  were  all  part  aud 
parcel  of  the  transaction,  and  therefore  both  defendants 
were  bound  as  joint  makers.  The  complaint  was  verified. 
L*Amoroux  made  no  defense;  the  other  defendant  filed  an 
answer,  which  was  verified  by  its  attorney,  and  which  veri- 
fication is  in  the  following  terms: 

"Sun  or  Kjctada,  I  __ 

CouDty  of  Humboldt,  f  ''* 

"E.  F.  Dunne,  -being  duly  sworn,  says  he  is  one  of  the 
attorneys  for  the  defendant,  the  Trinity  and  Sacramento 
Silver  Mining  Company,  one  of  the  defendants  iu  above 
action;  that  the  foregoing  answer  is  true  of  his  own  knowl- 
^ge,  except  as  to  the  matters  which  are  therein  stated  on 
his  information  or  belief,  and  as  to  those  matters  that  he 
Wieves  it  to  be  true.  Deponent  further  says  the  reason  why 
this  verification  is  not  made  by  the  defendant,  the  Trinity 
^d  Sacramento  Silver  Mining  Company,  is  that  said  de- 
fendant is  a  corporation  under  the  laws  of  the  State  of  New 
^ork,  and  further  that  said  defendant  is  absent  from  the 
coonty  where  the  attorneys  of  said  defendants  reside. 

E.  F.  Dunne. 

**  Subscribed  and  sworn  to  before  me,  this  fifth  day  of 
August,  A.  D.  1867. 

"J.  D.  MiNOB,  Clerk  Humboldt  Co.,  Nev." 

Subsequent  to  the  filing  and  service  of  this  answer,  and 

Hen  the  case  was  called  for  trial  the  plaintiff's  counsel 

^oyed  to  strike  out  the  answer  on  the  ground  that  it  was 

^^i  properly  verified,  and  to  allow  the  plaintiffs  to  take 

J^Ulgment.     This  motion,  after  argument,,  was  sustained  by 

^e  court  below,  and  judgment  entered  against  the  Trinity 
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aud  Sacramento  Silver  Mining  Company,  from  which  that 
company  appeals.    * 

The  only  question  which  seems  to  have  been  raised  in  the 
court  below,  was  as  to  tho  proper  construction  of  the  fifty- 
fifth  section  of  the  practice  act,  which  is  in  these  words: 

*'  In  all  cases  of  the  verification  of  a  pleading  the  affidarit 
of  the  party  shall  state  that  the  same  is  true  of  hU 
[*379]  own  knowledge,  except  *as  to  tho  matters  which  are 
therein  stated  on  his  information  or  belief,  and  as 
to  those  matters,  that  he  believes  it  to  be  true.  And  where 
a  pleading  is  verified,  it  shall  be  by  the  affidavit  of  the 
party,  unless  he  be  absent  from  the  county  where  tho  attor- 
ney resides;  or  from  some  cause  unable  to  verify  it;  or  the 
facts  are  within  the  knowledge  of  his  attorney  or  other  per- 
son verifying  the  same.  When  the  pleading  is  verified  by 
the  attorney  or  any  other  person  except  the  party,  he  shall 
set  forth  in  the  affidavit  the  reason  why  it  is  not  made  by 
the  party.  When  a  corporation  is  a  party  the  verification 
may  bo  made  by  an  officer  thereof;  or  when  the  territory, 
or  any  officer  thereof  in  its  behalf,  is  a  party,  the  verifica- 
tion may  be  made  by  any  person  acquainted  with  the  facts; 
except  that  in  actions  prosecuted  by  the  attorney-general  or 
district  attorney  in  behalf  of  the  territory,  the  pleadings 
need  not,  in  any  case,  bo  verified." 

The  respondent  contends  that  when  a  corporation  is  a 
party  to  an  action,  it  is  not  sufficient  to  show  that  the  cor- 
poration is  absent  to  entitle  its  attorney  to  verify  a  plead- 
ing, but  it  must  be  shown  that  all  officers  of  such  corpora- 
tion are  absent  before  tho  attorney  can  verify  on  the  sole 
ground  of  absence  of  tho  party  he  represents. 

This  tho  court  below  held,  and  wo  are  inclined  to  think 
this  was  tho  proper  ruling  on  this  point.  A  corporation, 
as  such,  cannot  verify  a  pleading.  In  this,  as  in  other  mat- 
ters, it  can  only  act  through  an  officer,  agent  or  attorney. 
Therefore  it  was,  so  far  as  the  verification  was  concerned, 
wholly  immaterial  whether  it  was  a  corporation  framed  un- 
der the  laws  of  this  State  or  a  neighboring  State. 

Although  it  may  have  been  a  New  York  corporation,  i* 
may  have  had  one  or  more  officers  in  Humboldt  coonty.  K 
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ire  was  any  such  officer  in  the  county  he  was  prima  facie 
I  light  person  to  verify  the  answer.     To  hold  that  the 
onejmight  verify  a  pleading  for  a  corporation  by  merely 
nriiig  that  the  corporation  was  formed  abroad,  would 
jups  be  following  the  apparent  proper  construction  of 
I  liognage  of  the  section  quoted,  but  would  be  at  vari- 
» with  the  obvious  intent  of  the  legislature.    To  make 
ipronsions  of  section  55  conform  to  reason  and  common 
ise,  we  think  the  word  ''party/'  in  the  second  sentence 
the  section  may  be  held  to  refer  to  the  party  who 
kw  is  made,  primarily,  the  *proper  person  to  [*3S0] 
ify  a  pleading,  rather  than  to  the  party  plaintiff 
defendant.    But  be  this  as  it  may,  we  think  the  practice 
tliis  case  was  hardly  a  proper  one.     The  answer  was 
rred  on  the  plaintiff's  counsel,  and  it  seems  to  us  the 
t>per  practice,  if  it  was  intended  to  object  to  the  verifica- 
m,  would  have  been  to  return  the  answer,  with  a  notifica- 
ifi  that  it  would  not  be  accepted  for  want  of  a  proper 
rification.     If  this  was  not  done,  ought  not  the  accept- 
iCe  of  a  copy,  with  the  imperfect  verification,  without  ob- 
Bfcion,  to  be  treated  as  a  waiver  of  the  informality  in  the 
rification?    {IVUkin  v.  Gilmav,  13  How.  Pr.  225.) 
Even  if  the  answer  was  properly  stricken  out,  tho  defend- 
it  should  have  been  allowed  (if  it  so  desired),  to  correct 
lis  imperfection  in  the  verification,  either  by  the  attorney 
lie  verified  it  making  a  new  verification,  if  it  were  in  his 
over  to  show  that  the  corporation  had  no  officer  in  the 
!>ttiily;  or  if  there  were  such  officer  in  the  county,  by  allow- 
igliim  to  verify  it.     We  have  made  these  remarks  merely 
)  suggest  what  we  think  is  a  proper  practice  in  such  a  caso. 
^Dds  case  must  be  reversed  on  another  point,  which  is 
^  fairly  presented  by  the  record  than  some  of  the  points 
'practice  which  we  have  been  discussing.     The  complaint 
liows  DO  cause  of  action  against  appellant. 
%»  note  seems  to  have  been  a  regular  negotiable  note, 
(dented  by  L'Amoroux  to  appellant  and  indorsed  by  ap- 
Bllaiit  to  tiie  plaintiff.    The  complaint  does  not  show  any 
noMnd  or  notice,  and  consequently  shows  no  liability  on 
e  part  of  appellant. 
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We  do  not  see  how  the  fact,  that  the  making  of  the 
and  the  indorsement  thereof  to  plaintiff  were  part  ( 
and  the  same  transaction,  can  vary  the  liabiUty  of  th 
ties.  The  fact  that  the  note  was  made  payable  to  ap] 
and  by  it  indorsed,  shows  plainly  it  was  not  the  ini 
of  appellant  to  become  primarily  liable,  but  only  as  iD 
upon  due  demand  of  the  principal,  and  notice  in  ( 
nonpayment. 

The  note  appears  to  have  been  regularly  exectit 
indorsed,  and  thereby  the  liabilities  of  the  respecti 
ties  were  fixed.  It  can  make  no  difference  that 
agreed  beforehand  that  L'Amoroux  wastomi 
[*381]  appellant  to  indorse  the  note  for  plaintiff's  * 
nor  does  it  make  any  difference  by  whom  t 
was  handed  to  plaintiff. 

The  judgment  of  the  court  below  is  reversed,  t 
court  will  allow  the  plaintiff  to  amend  his  compla 
proceed  regularly  to  dispose  of  the  case  in  accordai 
the  views  expressed  in  this  opinion,  or  else  to  tak( 
rate  judgment  against  L'Amoroux  on  the  present  c( 
(default  being  first  taken),  and  dismissing  the  actioi 
appellant. 

WILLIAM  KIDD,  Respondent,  v.  THE  FOUR-T 

MINING  CO.,  Appellant. 

[3  Nevada,  381.  J 

BuMMONS — Time  to  Answer. — When  a  plaintiff  might  proceed  u 
one  of  two  laws  prescribing  the  method  of  serving  sommc 
which  laws  would  require  the  defendant  to  answer  within  t^ 
and  the  other  forty,  and  the  summons  was  so  contradictory 
nite  as  not  to  show  under  which  law  the  plaintiff  was  proc 
defendant  would  not  be  bound  to  answer  within  twenty  days, 
fault  conld  legally  be  taken  until  after  the  expiration  of  forty 

*•  Belief  fbom  Dkfault—  Application  where  Made. — When  a 
improperly  taken  the  defendant  ought,  if  an  opportunity  ii 
during  the  term  at  which  it  was  taken,  to  apply  to  the  conn 
relief. 

2 Appeal  from  Judgment  by  Dkfault. — Appeal  is  a  proper  rei 
aside  a  judgment  by  default  irregularly  and  erroneously  entei 

(1)  4Nev.438. 
(  2)  Overmling  Paul  o.  Armstrong*  1  "Sew,  82. 
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s  from  a  jadgment  rendered  by  default  in  the  Dis- 
rt  of  the  First  Judicial  District,  Storey  County, 
sts  are  stated  in  the  opinion  of  the  court. 

it  De  Lcnigj  for  Appellant. 

)  Court,  Beatty,  C.  J. :  [*382] 

case  a  judgment  was  taken  against  the  defendant 
ty  from  which  it  appeals,  and  the  principal  ques- 
to  the  regularity  of  the  default. 
Fault  was  founded  on  the  following  summons  and 
lereofy  and  was  taken  June  16,  1866 : 
akre  hereby  required  to  appear  in  an  action  brought 
on  by  the  above-named  plaintiff,  in  the  district 
he  first  judicial  district  of  the  State  of  Nevada,  in 
le  county  of  Storey,  and  answer  the  complaint  filed 
ithin  ten  days  (exclusive  of  the  day  of  service) 
service  on  you  of  this  summons,  if  served  in  said 
ut  within  said  district,  within  twenty  days;  and  in 
cases,  forty  days;  or  judgment  by  default  will  bo 
instyou,  according  to  the  prayer  of  said  complaint, 
suction  is  brought  to  recover  judgment  for  the  sum 
.91,  besides  costs  of  suit,  as  follows:  $1,500.91,  as 
,  as  a  balance  on  contract  for  sinking,  timbering, 
curbing  and  dividing  the  shafts  of  defendant,  sit- 
Jtorey  county,  Nevada;  and  $50  for  services  in 
the  puppet-heads,  etc.,  of  the  whim  attached  to 
of  defendant,  together  with  legal  interest  on 
from  February  15,  18C5;  all  of  which  is  more 
brth  in  plaintiff's  complaint  on  file  in  my  office,  a 
hich  is  hereto  attached  and  referred  to. 
pou  are  hereby  notified,  that  if  you  fail  to  appear 
Br  the  said  complaint,  the  said  plaintiffs  will  take 
,  as  therein  demanded,  within  twenty  days  after 
jreof." 

Y  L.  Davis,  being  first  duly  sworn,  says  and  cer- 

he  is  the  sheriff  of  the  city  and  county  of  San 

,  State  of  California;  that  he  received  the  annexed 

on  the  twenty-fifth  day  of  May,  A.  D.  1866,  and 
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We  Jo  not  see  how  the  fact,  tbat  tbo  making  of  < 
and  tbe  iDdorsemeut  thereof  to  plaiutifT  were  part 
and  the  same  transaction,  can  vary  the  liability  of  ' 
ties.  The  fact  that  the  note  was  monle  payable  to  a 
and  by  it  indorsed,  shows  plainly  it  was  not  the  i 
of  appellant  to  become  primarily  liable,  but  only  as 
upon  dne  demand  of  the  principal,  and  notice  in 
nonpayment. 

The  note  appears  to  have  been  regularly  execa 
indorsed,  and  thereby  the  liabilities  of  the  respeci 
ties  were  fixed.  It  can  make  no  differcuce  thai 
agreed  beforehand  that  L'Amoroux  was  tom 
[*381]  appellant  to  indorse  the  note  for  plaintiff's  ' 
nor  does  it  make  any  difference  by  whom  i 
was  handed  to  plaintiff. 

The  jndgmont  of  the  court  below  is  reversed, 
court  will  allow  the  plaintiff  to  amend  his  comph 
proceed  regularly  to  dispose  of  the  case  in  accorda 
the  views  expressed  in  this  opinion,  or  else  to  taki 
rate  judgment  against  L'Amoroux  on  the  present  c< 
(default  being  £rst  taken),  and  dismissing  the  actioi 
appellant. 


I 


WILLIAM  KIDD,  Kespotoent,  v.  THE  FOUR-T' 

MESTNCt   CO.,  Ai'IELL.VXT. 
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SDimoNs — TiUE  Til  AsaiTEii. — WTiHU  II  pliiiiilitf  miglit  prpce 

OIH'     of  two    !>l,,H     I 

BUil  tliD  atbrr  (<  n 
njtoBS  Hilt  to  nil'. 
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fault  conlil  1< 
>  ItniTFrr  raiim  ^ 
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Appeal  from  a  judgmeut  rendered  by  default  in  the  Dis- 
trict. Court  of  the  First  Judicial  District,  Storey  Couuty. 
The  facts  are  stated  in  the  opinion  of  the  court. 

,     Aldiich  &  De  Long,  for  Appellant. 

*By  the  Court,  Beatty,  C.  J. :  [^382] 

In  this  case  a  judgment  was  taken  against  the  defendant 
by  default,  from  which  it  appeals,  and  the  principal  ques- 
tion is  as  to  the  regularity  of  the  default. 

The  default  was  founded  on  the  following  summons  and 
service  thereof,  and  was  taken  June  16,  1866 : 

"You  are  hereby  required  to  appear  in  an  action  brought 
against  you  by  the  above-named  plaintiff,  in  the  district 
court  of  the  first  judicial  district  of  the  State  of  Nevada,  in 
^and  for  the  county  of  Storey,  and  answer  the  complaint  filed 
therein  within  ten  days  (exclusive  of  the  day  of  service) 
after  the  service  on  you  of  this  summons,  if  served  in  said 
county,  but  within  said  district,  within  twenty  days;  and  in 
all  other  cases,  forty  days;  or  judgmeut  by  default  will  bo 
taken  against  you,  according  to  the  prayer  of  said  complaint. 
The  said  action  is  brought  to  recover  judgment  for  the  sum 
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which  the  road  runs.  Having  been  for  five  years  in  the  i 
interrupted  possession  of  the  same,  plaintiff  is  protect 
by  the  statute  of  limitations,  and  the  acts  of  the  defends 
in  stopping  up  the  road  were  tortious,  and  such  as  to  e 
title  the  plaintiff  to  the  relief  sought. 

But  even  admitting  that  plaintiff  did  not  appropriate  tl 
soil,  but  only  claimed  the  right  of  way  when  locating  tl 
road,  we  do  not  see  how  that  could  aid  the  defendants.  J 
uninterrupted  adverse  enjoyment  of  the  right  of  waj  I 
more  than  five  years  would  by  prescription  establisli  tl 
plaintiff's  right  to  continue  in  the  enjoyment  of  the  san 
privileges.  Here  the  plaintiff  and  those  through  whom 
derives  title,  were  in  the  enjoyment  of  this  road  for  mo; 
than  five  years  without  disturbance.  It  is  true  that  befo: 
the  expiration  of  five  years,  there  was  a  claim  asserted  ai 
verse  to  their  continued  enjoyment  of  this  right.  Tl 
plaintiff  or  its  agent  was  informed  by  Mr.  DeLong  thi 
other  parties  owned  or  claimed  the  land  over  which  the 
road  ran;  a  proposal  was  made  to  sell  to  plaintiff  their rigl 
to  continue  the  road,  or  something  of  this  kind.  But 
mere  proposition  of  this  kind  does  not  amount  toadi 
turbance. 

The  enjoyment  must  therefore  be  considered  as  contii 
uous  and  uninterrupted  during  a  period  exceeding  fi' 
years. 

The  point  that  the  possession  or  enjoyment  is  not  shon 
to  have  been  adverse,  we  think  is  not  well  taken.  Whe: 
ever  a  party  assumes  and  exercises  a  right  of  way,  openl. 
notoriously  and  continuously,  without  asking  the  coDsei 
of  the  owner  of  the  land,  and  without  in  any  way  manifefi 
iug  by  word  or  deed  that  he  is  exercising  the  right  as 
favor  or  license  given  him  by  the  owner  of  the  soil,  it  mni 
be  considered  as  exercised  adversely  to  the  owner  of  tl 
land.  This  appears  clearly  to  have  been  a  case  of  tb 
sort.  At  least,  such  facts  are  shown  as  make  a  prima  fo^ 
case  of  adverse  holding,  and  nothing  is  attempted  to  b 
shown  to  the  contrary  by  the  defendants.  They  do  n<: 
attempt  to  show  that  this  privilege  was  exercised  in  8ob(H 
dination  to  their  rights. 
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)  respondents   further  contend   that  if   the  [*37G] 

I  had  any  rights  established  by  prescription, 

not  properly  pleaded  such  prescription,  and  there- 

cannot  avail  itself  of  such  right  in  this  court. 

fey,  in  his  work  on  pleadings  (vol.  1,  380),  speakinjjj 

he  particularity  with  which  a  plaintiff's  case  should 

;ed  in  his  declaration,  says:  ''But  it  is  now  fully 

that  in  a  personal  action  against  a  wrong-doer' for 
every  of  damages,  and  not  the  land  itself,  it  is  suffi- 
it  common  law  to  state  in  the  declaration  that  the 
Of,  at  the  time  the  injury  was  committed,  was  pos- 
of  a  house  or  land,  etc. ;  and  that  by  reason  of  sucli 
non  he  was  entitled  to  the  common  of  pasture,  way, 
iT  right,  in  the  exercise  of  which  he  has  been  dis- 
;"  and  further  says  (on page  381) :  "So,  if  the  decla- 
be  for  diverting  a  water-course  from  the  plaintiff's 
is  possession  of  the  mill  should  be  concisely  stated, 
at  by  reason  thereof  he  ought  to  have  had  the  use  and 
i  of  the  water-course,  without  stating  that  it  was  an 
t  mill  or  disclosing  the  particular  grounds  upon 
the  right  to  the  water  is  claimed.  And  in  au  action 
listurbance  of  a  right  of  common,  or  way,  or  of  a 
*  i)ew  in  a  church,  the  declaration  states  the  posses- 
■  a  house  or  land,  etc. ;  and  that  by  reason  thereof  tlio 
ff  was  entitled  to  the  right,  in  the  exercise  of  which 
[  been  disturbed." 

think  the  complaint  hero  is  as  specific,  and  shows  the 
1  of  appellant's  claim  with  as  much  particularity,  as 
bitty  seems  to  think  is  necessary  in  a  conimou  law 
ation.  Our  system  of  pleading  is  extremely  liberal, 
3  are  not  disposed  to  hold  that  parties  shall  lose  their 

merely  because  they  do  not  plead  them  with  tho 
3t  precision  and  nicety.  The  complaint  shows  the 
xmt  clearly  the  nature  of  the  plaintiff's  claih},  and 
our  system  that  is  sufficient. 

judgment  of  the  court  below  is  reversed,  and  that 
urill  take  further  proceedings  in  the  case  according  to 
iws  herein  expressed. 
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[*387]      *AcTioN  poii  Damaoks — Plka  in  Abatement. — ^When  a  sec 
action  for  dainngos  is  brought,  including  the  damages  in  a 

mer  action,  and  also  damages  accrued  after  the  bringing  of  the  for 

action,  the  first  snit  cannot  be  pleaded  in  abatement  of  the  last. 

plea  of  abatement  must  go  to  the  entire  cause  of  action. 
Bfis  Adjcdioata. — The  ruling  of  a  court  in  regard  to  a  mere  iuterloeol 

order  cannot  be  hold  as  res  adjadicata. 

Appeal  from  the  District  Court  of  the  Third  Judic 

District,  Lyon  County,  Hon.  Wm.  Haydon,  presiding. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

■ 

EUis  &  Sawyer y  for  Appellant: 

The  law  of  this  State  must  govern  as  to  limitations  uj 
appellant's  capacity  to  hold  hind.  (Story  on  Conflict 
Laws,  sees.  424,  428,  430,  431,  434,  463;  Aug.  &  Ames 
Corp.,  sees.  102-163;  Lcithrop  v.  Bank  of  Scioto ,  8  Da 
121;  Ilanyaii  v.  Costers  Lessees,  14  Pet.  122;  Silver L 
Bank  v.  Norlh,  4  Johns.  Ch.  370.  2  Kent's  Com.  284-28 
The  law  of  this  State  does  not  limit  corporations  in  th 
capacity  to  hold  land.  (2  Bla.  Com.  75,  76;  Laihrop 
Bank  of  Scioto,  8  Dana,  120;  1  Bla.  Com.  475;  AngA  An 
on  Corp.,  sec.  145;  2  Kent's  Cora.  277;  Stats.  1861,  chap. 

If  appellant  has  exceeded  its  capacity  to  hold  land, 
cannot  be  inquired  into  in  this  action.  (Ang.  &  Ames 
Corp.,  sees.  152,  161;  Leazure  v.  HiUegas,  7  S.  &  B.  3! 
Baird  v.  Bank  of  Washington,  11  S.  &  R.  418;  Banyan 
Citsters  Lessees,  14  Pet.  122;  People  v.  Mauran,  5  Deni 
389;  Silver  Lake  Bank  \,  North,  4  John.  Ch.  373;  A'oto 
JF.  cfc  31.  Co.  V.  Clarlcen,  14  Cal.  552;  Lathrop  y.  Bank 
Scioto,  8  Dana,  129;  14  Curtis,  3,  85.) 

If  appellant  had  the  right  to  hold  the  land,  the  title  1 
which  it  held  it  is  good  under  the  law  of  this  State,  (ft 
yell  V.  Cain,  16  Cal.  573;  Sankey  \.  Noyes,  1  Nev.  71-^ 
McFarlandy.  CuJbertson,  2  Nev.  280.) 

The  acts  of  trespass  being  committed  by  defendiai 
were  such  as  the  courts  now  will  relieve  against  byinjun' 
tion.  {Natorna  W.  dt  3L  Co.  v.  darken,  14  Cal.  551;  HoB» 
V.  Jlixei',  16  Cal.  578;  HicJcs  v.  3Iichael,  15  Id.  108.) 

C.  E.  DcLong,  for  Respondents. 
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Dourt,  BxATTT,  C.  J. :  [♦388] 

dlant  in  this  case  is  an  incorporation  formed 
eneral  incorporation  laws  of  California  for  min- 
is. Some  time  before  the  institution  of  this  suit 
nt  had  inclosed',  and  by  its  agents  occupied  a 
A  public  timbered  land  containing  some  sixteen 
a  hundred  acres.  The  respondents,  or  some  of 
st  (the  others  probably  being  their  employees), 
h  of  August  last  caused  two  surveys  to  be  made 
mer  law  of  thb  State  in  regard  to  surveying  and 
>lio  lands)  within  this  inclosure,  claiming  some 
fourteen  hundred  acres  of  this  inclosed  land, 
time  of  the  surveys  they  also  entered  upon  the 
aimed  under  the  surveys,  and  commenced  cut- 
K)d  off.  The  appellant  then  commenced  suit 
n  Williams,  John  Doe  and  Bichard  Hoe  for  tres- 
raying  for  an  injunction  to  restrain  the  trespass- 
ihe  litigation.  The  summons  w^  served  on 
ims  and  some  ten  other  persons,  all  of  whom 
le  complaint. 

subsequent  stage  of  the  proceedings  this  cose 
sed  as  to  all  the  defendants  except  John  Wil- 
to  him  it  is  still  pending.  The  court  refused  to 
iporary  injunction  pending  the  suit,  and  from 
.o  appeal  was  taken.  The  cutting  of  the 
the  premises  in  dispute  continued,  ♦and  [♦SSO] 
ut*s  counsel  being,  it  seems,  somewhat 
lether  it  could  lawfully  hold  more  than  fourteen 
d  forty  acres,  or  at  least  being  willing  to  con- 
kt  they  supposed  to  be  the  views  of  the  district 
s  subject,  had  a  survey  made  of  their  land  fol- 
fence  which  inclosed  tbeir  possessions  for  a 
i  of  the  way,  but  running  across  the  inclosure  at 
E  it  so  as  to  include  in  the  survey  something  less 
)U  hundred  and  forty  acres.  The  appellant  then, 
teenth  day  of  September,  brought  a  new  action 
n  Williams  and  all  the  other  persons  who  had 
swer  in  the  first  suit,  and  also  John  Doe  and 
a— 28 
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Richard  Koe,  for  trespasses  committed  within  this  last  snr- 
vey.  John  Williams  and  all  the  other  defendants  except 
John  Doe  and  Eichard  Eoe  put  in  a  joint  answer.  The 
answer  sets  up  substantially  the  following  defenses: 

First.  It  denies  the  plaintiff  ever  was  the  owner  of  or  in 
possession  of  the  land  upon  which  the  trespass  is  alleged  to 
have  been  committed;  Second.  It  alleges  tho  plaintiff  is  ft 
corporation  created  in  California  for  mining  purposes;  that 
by  the  laws  of  tlie  State  giving  it  an  existence  it  can  onlj 
acquire,  hold  or  possess  such  real  estate  as  is  necessary  to 
carry  on  its  legitimate  business,  and  in  no  event  can  bold 
more  than  fourteen  hundred  and  forty  acres;  that  no  part 
of  the  land  in  controversy  was  necessary  for  the  corporation 
to  carry  on  its  legitimate  business  of  mining;  Third.  The 
facts  and  circumstances  attending  the  bringing  and  prosecn- 
tion  of  the  former  action  as  we  have  heretofore  stated  them. 
The  appellants  in  their  second  (present)  action  also  pray 
for  an  injunction  restraining  waste  during  the  pendency  o( 
this  suit,  and  state  facts  sufficient  to  entitle  them  to  thil 
remedy,  if  they  can  maintain  their  action  for  trespass.  Tha 
district  judge  granted  a  restraining  order,  and  the  defend- 
ants were  cited  to  appear  and  show  cause  why  a  temporary 
injunction  should  not  be  granted.  Upon  the  hearing  of  thii 
application  the  judge  below  refused  to  grant  the  injunction,' 
and  the  plaintiff  appeals  from  that  order,  as  he  may  do  under 
the  provisions  of  our  practice  act.  On  the  hearing  it  was 
clearly  shown  that  ap])ellant  for  some  time  past  had 
[*390]  by  its  agents  *been  in  possession  of  certain  build- 
ings within  an  iuclosure  of  some  sixteen  hundred 
and  odd  acres,  and  through  its  agents  was  claiming  and  as- 
serting a  title  to  tho  whole  of  th^  inclosed  laud.  There  waa 
no  dispute  about  tho  entry  of  the  defendants.  The  only 
contested  points  were :  Could  this  corporation  lawfully  hold 
sixteen  hundred  acres  of  land,  or  having  unlawfully  attempted 
to  hold  sixteen  hundred,  could  it  abandon  its  claim  to  two 
hundred  after  the  defendant's  entry  and  still  successfully  ft**  ! 
sert  its  right  of  possession  to  the  remaining  fourteeu  han*  I 
dred?  Second.  Was  not  the  plain  tiff  barred  fi-om  proceeding  [ 
in  this  case  by  the  proceedings  had  in  the  suit  brought  iB 
August  ? 

J 
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ems  to  be  conceded  by  both  sides  that  a  corporation 
in  California  for  mining  purposes  may  hold  land  in 
lie.  This  we  believe  is  a  doctrine  too  well  established 
iscnssed  here.  But,  say  respondents,  such  corpom- 
ist  in  no  case  hold  more  land  than  the  nature  of  its 

8  and  its  abilblnte  necessities  require;  nor  in « any 
ire  than  fourteen  hundred  and  forty  acres. 

as  examine  these  qualifications  of  the  general  rule. 
tute  in  regard  to  corporations  limits  their  holding  of 
such  quantity  as  may  be  necessary  for  the  purposes 
orporation.  The  California  act  of  1858,  under  which 
mme  this  corporation  was  formed,  contains  tbe  same 
ons,  and  also  the  further  limitation  that  no  such 
.tion  shall  in  any  case  hold  more  than  fourteen  hun- 
id  forty  acres. 

mgh  our  act  only  refers  in  terms  to  those  corporations 
under  the  general  incorporation  law  of  this  State, 

9  spirit  of  the  act  would  seem  to  extend  to  all  corpo- 
;  and  probably  the  courts  of  this  State  would,  in  a 
case,  hold  that  no  corporation  could  legally  acquire 
[  more  land  than  was  necessary  for  the  business  and 
3S  of  the  corjioration.  Whether  that  limitation  as  to 
D  hundred  and  forty  acres  which  the  California  legis- 
las  chosen  to  impose  on  all  corporations  in  that  State, 
liave  any  weight  or  effect  on  the  decisions  of  courts 
State,  is  far  more  questionable. 

)  permit  a  foreign  corporation  to  conduct  mining 
>ns  and  acquire  real  estate  within  our  limits,  it  ap- 
)  us  our  legislature  is  the  proper  power  to  limit  that 
tion  in  the  extent  of  its  acquisitions,  and  not 
Lslature  in  another  State  which  ^grants  the  [*391] 

If  the  legislature  of  another  State  were 
e  a  corporation  to  conduct  mining  operations  in  this 
nd  authorize  it  to  buy  and  hold  a  million  acres  of 
ir  legislature  might  prohibit  their  buying  more  than 
3.  On  the  other  hand,  if  they  were  by  their  charter 
to  hold  only  one  acre  of  hind,  our  legislature  might 
tneral  law,  for  it  can  pass  no  special  law  in  regard  to 
lions)  extend  the  right  to  buy  a  million  acres.     If 
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under  such  a  law  the  corporation  purchased  more  than  iti 
original  charter  allowed,    it  might  be  amenable  to  8(hm  ! 
proceedings  on  the  part  of  the  State  or  govei-nment  glint- 
ing the  charter,  but  it  would  not  whilst  it  remained  aoo^ 
poration  lose  its  land  under  our  laws. 

Whatever  might  be  the  determinatron,  in  a  proper  0888, 
of  this  question  as  to  the  quantity  of  land  which  a  GaliIo^ 
nia  mining  incoi'j)oration  may  hold  in  this  State,  we  do  not 
think  it  arises  in  this  case.  It  is  a  well  settled  rule  tint 
corporations  created  by  legislative  enactment  have  orij 
such  powers  as  are  specifically  granted  or  are  necessavflj 
incident  to  those  granted;  and  if  they  attempt  to  exercias 
powers  foreign  to  those  granted  their  acts  liave  frequenilf  . 
been  held  void.  But  there  is  a  difi'erence  between  exereii*  i 
ing  powers  entirely  foreign  to  the  nature  and  object  oft 
corporation,  and  exercising  legitimate  powers  to  an  in* 
proper  extent.  A  mining  corporation,  for  instance,  il 
such,  has  no  right  to  enter  into  an  insurance  business,  and 
probably  a  policy  of  iusurnnce  issued  by  such  a  corpoor 
tion  would  be  held  void  on  its  face,  and  the  party  insnied 
would,  perhaps,  be  entitled  to  recover  back  the  premiBB 
paid.  But  a  corporation  for  mining  purposes  must,  almoit 
of  necessity,  have  some  real  estate.  *  Probably  no  such  cop 
poration  exist.s  on  the  Pacific  Coast  without  owning  or 
claiming  some  land.  A  deed,  then,  to  a  mining  corpoit- 
tion,  is  not  void  on  its  face.  If  they  have  violated  the  lav 
in  taking  a  greater  quantity  of  land  then  is  allowable,  thflo 
they  Jjave  committed  a  wrong,  not  against  any  particular 
individual,  but  against  the  whole  community,  and  thiswroQf 
can  only  bo  inquired  into  by  a  ])roceediug  on  the  part  of 
the  State.  Their  deed  to  the  land,  if  they  buy  it  from  ons 
having  title,  or  their  possession  if  they  only  derive  titta 
from  occupation,  gives  them  a  right  to  hold  against  all  tto 

world  except  the  State. 
[*392]  *It  seems  to  bo  admitted  by  respondent,  that  if 

this  mining  company  required  that  much  for  th 
convenience  of  conducting  its  business,  it  might  LoUto 
the  extent  of  fourteen  hundred  and  forty  acres,  but  nomort* 
Kow  suppose  the  corporation  did  actually  require  at  lei^ 
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fenrteen  hiudred  and  forty  acres  of  land;  tbat  for  the  pur- 
pose of  proaeenting  its  legitimate  business  it  entered  npon 
i  piece  of  public  unoccupied  domain,  intending  to  occupy 
jut  such  quantity  ad  the  law  allowed,  say  fouiteen  hundred 
and  forty  acres,  but  in  making  its  inclosure  it  took  iu  ten  acres 
inroDe  acre  over  fourteen  hundred  and  forty  acres,  would  this 
\  forfeit  its  right  to  all  real  estate  it  held  in  Nevada?  Would  it, 
bj  taking  up  fourteen  hundred  and  forty  acres  of  the  public 
domain  forfeit  not  only  the  land  last  taken  up,  but  also  tlie 
pmrionsly  acquired  mining  ground  ?    If  there  is  to  bo  any 
finfeitnre,  it  appears  evident  to  us  that  it  must  be  either 
tile  whole  of  the  real  estate  of  a  corporation  which  acquires 
too  much  land,  or  it  must  be  only  the  surplus,  over  and  above 
fhequantity  allowed  by  law.   We  think  to  hold  that  a  mining 
\.  corporation  which  is  legitimately  iu  the  possession  of  a 
milling  claim  should  forfeit  the  same,  if  perchance  it  should 
Imy  an  acre  of  land  that  it  did  not  need  for  its  legitimate 
Innness,  would  be  a  harsh  and  unwarrantable  doctriue,  not 
iNictioned  by  any  law  or  decision. 

If,  then,  a  corporation  does  not  lose  all  its  rights,  so  far 
aa  real  estate  is  concerned,  by  acquiring  an  excess  of  land, 
loindiyidual  can  be  protected  in  trespassing  ou  any  part  of 
tbe  realty  held  by  such  a  corporation.  For  if  such  corpora- 
tion held  two  hundred  acres  when  it  was  entitled  to  hold 
only  one  hundred,  and  A.  is  protected  in  trespassing  on  one 
Imndred  of  the  two  hundred,  B.  would  be  equally  entitled 
to  protection  in  trespassing  on  the  other  hundred;  so  that 
ander  pijetense  of  taking  from  the  corporation  its  surplus 
lands,  several  trespassers  could  take  it  all.  In  this  ease,  if 
defendant  had  a  right  to  take  sixteen  or  seventeen  hundred 
vrea  of  inclosed  land,  they  had  an  equal  right  to  take  the 
ttiniDg  ground  of  appellant,  if  it  has  any. 

Bespondents  certainly  can  derive  no  advantage  or  protoc- 

fcn  from  the  survey  made  by  them.     The  law  of  18(51, 

*^er  which  these  surveys  were  made,  is  clearly  repealed 

vtbe  eighth  section  of  the  act  of  March  9,  ISGo,  in  regard 

^  possessory  actions. 

Tliat  portion  of  section  8  in  the  latter  act  which 
^868  this  ^language,  "So  far  as  the  sanie'are  incon-  [*393] 
^itfteut  with  or  repugnant  to,"  refers  to  ''other  acts 
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or  parts  of  acts."  It  Las  no  reference  to  the  tenth  and  thii 
tieth  sections  of  the  act  of  1861.  They  are  repealed  absc 
lately  and  unconditionally.  The  conclusion  at  which  n 
arrive  is  that  respondents  were  guilty  of  a  naked,  mijastii 
able  trespass. 

The  only  remaining  question  is,  what  is  the  effect  of  tl 
pendency  of  the  proceedings  in  the  other  action  in  tli 
case?  Without  stopping  to  inquire  as  to  the  question « 
identity  of  parties,  we  will  say  the  pendency  of  the  otln 
action  cannot  be  pleaded  in  abatement  of  this,  because  tl 
damages  recoverable  in  the  other  action  would  be  limits 
to  those  which  accrued  previous  to  filing  the  complaio 
Here  there  were  damages  alleged  dt  a  time  subsequent  i 
the  filing'  of  the  former  complaint. 

These  damages  may  be  recovered  in  the  latter  actioi 
notwithstanding  the  pendency  of  the  former.  A  plea  i 
abatement  must  go  to  the  entire  cause  of  action,  or  it  ism 
available. 

Here  the  plea  or  answer  only  reaches  to  a  part  of  tl 
cause  of  action. 

If  the  former  action  has  been  tried  on  its  merits,  or 
still  pending  when  this  latter  action  is  brought  to  trial,  tl 
appellant,  in  its  proof,  may  be  confined  to  what  was  dd 
after  the  filing  of  the  first  complaint. 

The  ruling  of  a  court  in  regard  to  a  mere  interlocnto; 
order  or  decree,  cannot  be  held  to  be  res  judicata.  J 
though  the  district  court  refused  to  grant  a  temporary  i 
junction  pending  the  first  action,  it  is  not  certain  that  tl 
same  court  may  not  on  the  final  hearing  grant  a  perpeta 
injunction.  It  is  only  final  judgments  or  decrees  that ci 
be  pleaded  as  res  judicata. 

The  order  of  the  court  below  refusing  to  ^rantatei 
porary  injunction  is  reversed.  That  court  will  make  i 
order  granting  a  temporary  injunction  pending  the  trial « 
the  cause,  upon  the  appellant's  giving  a  bond  or  undertal 
ing  to  pay  all  damages  arising  from  such  injunction,  if  itt 
finally  determined  that  it  was  not  entitled  to  the  same.  Tl 
appellant  will  also  have  judgment  for  its  costs  in  thisootf 

Johnson,  J.,  did  not  participate  in  this  decision. 
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IHEODOEE  WINTERS  v.  ALFEED  HELM  and  others, 
THOMAS  J.  BEDFORD  and  MARTHA  A.  BED- 
FORD»  Appellants. 

[3  Nktada,  394.] 

fomuaax  ow  Pbopibtt  undkb  Fbaudulknt  Usi  of  a  Hulk  of  Court.— 
When  one  obtains  poBSesfdon  of  property  by  n  fraudnleut  usi^  of  n  rule 
of  court,  it  is  the  duty  of  the  court  to  remove  him  and  rebture  iLc  posscs- 
•iou  to  the  former  occupant 

Ibul — ^Where  the  person  who  obtained  or  retained  possession  by  fnind  is 
properly  ousted,  it  does  not  lie  in  his  mouth  to  say  the  wrong  person 
vssputin  possession. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Hon.  0.  N.  Harris,  Judge  of  the  Third  Judicial 
District,  presiding. 

The  facts  are  stated  in  the  opinion. 

Blia  (t  Sawyer,  for  Appellants: 

One  person  not  a  party  to  a  buit  cannot  in  such  suit  have 
SQch  order  against  another  person  also  not  a  party  to  the 
snit  (1  A.  K.  Marsh.  246.)  It  does  not  appear  either  in 
the  affidavit  of  Winn,  nor  in  his  testimony,  that  ho  was  the 
ftgent  of  the  Lake  Bigler  Road  Company,  a  corporation  at 
the  time  of  the  alleged  ouster.     This  is  fatal. 

Gto}-ge  A.  Nourse^  also  for  Appellants: 

Bedford  claiming  a  right  to  the  property,  and  having  been 
pkced  voluntarily  in  possession  by  Winn,  was  under  no 
moral  obligation  to  surrender  possession.  He  had  a  right 
to  retain  possession,  and  let  the  other  side  sue. 

^dberi  i3/.  Clarke^  for  Respondent. 

*By  the  Coui-t.  Beatty,  C.  J. :  [*396] 

hi  this  case,  which  was  for  the  foreclosure  of  a  mortgage, 
*  Bale  of  a  two-fifths  interest  in  a  certain  toll-road  was  or- 
dered. Martha  A.  Bedford,  wife  of  Thomas  J.  Bedford, 
^ame  the  purchaser  of  that  interest.  After  purchase,  she 
^  her  husband  applied  to  the  court  for  an  order  to  bo  put 
in  possession  of  the  road.     The  court  ordered  a  rule  to  be 
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served  on  the  defendants  and  all  persons  claiming  tinder 
them,  requiring  the  road  to  be  by  them  given  into  the 
possession  of  Bedford  and  wife,  or  else  that  they  should,  on 
a  certain  day,  show  cause  why  a  writ  of  assistance  shoDld 
not  be  issued  to  place  them  in  possession.  Thomas  J.  Bed- 
ford, one  Griswold  (a  person  in  his  employ)  and  Joseph  I. 
Hatch,  who  had  been  appointed  elisor  in  this  case,  went 
with  a  copy  of  this  rule  to  the  toll-house,  where  they  found 
one  Winn  in  possession  of  the  house  and  receiving  tolls. 
The  rule  was  served  on  Winn,  and  after  snch  service  lie 
asked  advice  of  the  elisor  as  to  what  he  should  do.  The 
elisor  told  him  it  might  be  a  contempt  of  court  not  to  de- 
liver up  possession,  but  he  did  not  know;  he  must  decide 
for  himself.  Winn  then  asked  the  elisor  to  keep  the  toll- 
house and  collect  the  tolls,  whilst  he  went  to  town  to 
inquire  what  it  was  his  duty  to  do.  This  the  elisor  de- 
clined to  do.  He  then  asked  Bedford  if  he  would  collect 
the  tolls  whilst  he  went  to  town  to  inquire  what  he  must 
do.  Bedford  consented.  Winn  went  to  town,  and  was 
informed  that  it  was  not  his  duty,  under  such  a  mle,  to 
deliver  possession.  He  then  went  back  and  sought  to  re- 
gain possession ;  but  Bedford  refused  to  surrender,  and  be 
and  his  man  Griswold  kept  possession  of  the  front-room  of 
the  toll-house  and  continued  to  collect  the  tolls.  In  the 
meantime,  whilst  Bedford  was  in  ])ossession,  the  court  set 
aside  and  annulled  the  rule  or  order  which  had  been  made 
on  the  application  of  the  Bedfords.  When  this  was  done, 
Bedford  was  notified  of  the  fact,  and  again  requested  to 
surrender  the  possession.  This  he  refused  to  do.  Hie 
Lake  Biglor  Road  Company,  claiming  to  be  a  corporatioOi 
by  its  attorneys,   then  moved  the  court  to  be  restored  to 

the  possession  of  the  property  of  which  Bedford  liad 
[*3y7]  got  possession,  *as  before  stated.     Their  applies" 

tion  was  based  on  an  affidavit  made  by  Winn,  who 
was  in  possession  at  the  time  Bedford  got  in. 

On  the  hearing  of  this  motion  the  court  below  ordered 
the  possession  to  be  returned  to  the  Lake  Bigler  Boad  Cod* 
pany.  From  this  order,  Bedford  and  wife  appeal.  Many 
objections  are  urged  to  the  action  of  the  court  below.    Oda 


r 
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^ttatBedfotd  did  not  get  possession  of  the  road  by  means 
rttt  role  of  court  senred  on  Winn,  bnt  that  the  possession 
IS  Tofamturily  snnnendexed  to  him.  That  Bedford,  being 
aeed  qoietly  in  possession  of  property  in  which  he  claims 
I  istmsty  ounot  be  turned  oat  npon  summary  process 
iilioat  a  regular  action  against  him.  Another  objection 
^  (hat  the  Lake  Bigler  Boad  Company  did  not  show  that 
via  a  corporation,  or  in  fact  that  there  was  any  such 
■ipsny  in  existence;  that  it  did  not  show  that  Winn  was 
I  agent,  or  that  it  had  any  possession  or  any  right  to  the 
MMision  of  the  road. 

On  the  first  point,  we  think  the  evidence  that  a  fraudu- 
oliiae  was  made  of  the  process  of  the  court  to  obtain  pos- 
anon  of  the  toll-house  is  perfectly  conclusiye.  The  elisor, 
rieid  of  going  to  the  defendants  in  the  suit,  who  are  the 
irtieB  primarily  mentioned,  goes  to  the  toll-keeper,  who 
taU  not  be  supposed  to  know  anything  about  legal  matters 
Mnooted  with  the  road,  to  serve  the  rule.  He  is  accom- 
isied  not  only  by  Bedford,  but  by  a  third  party  in  his 
•ploy  to  make  the  array  more  formidable.  Then  he  is 
U  "that  it  might  be  a  contempt  of  court  not  to  deliver 
MBWsion."  These  are  certainly  very  strong  circumstauces 
loving  a  preconcerted  design  to  impose  upon  and  frighten 
IB  toll-keeper  out  of  possession.  But  this  is  not  all.  Bed- 
id  is  asked  if  he  will  not  collect  the  tolls  whilst  Winn  goes 
tinqoire  what  he  must  do.  He  says  that  he  will.  Such  ac- 
vpftince  of  the  |>ossession  by  Bedford  certainly  created,  on 
■  part,  an  implied  promise  to  redeliver  the  possesBiou  to 
Fian  if  he  concluded,  after  asking  advice,  that  it  was  not 
ttdaty  to  surreuder  the  possession.  If  Bedford  intended 
btti  he  took  possession  not  to  comply  with  this  implied 
Rttise,  it  was  a  palpable  fraud.  If  he  did  not  so  intend 
^tlietime,  but  afterwards  conceived  the  idea  of  retaining 
M  possession,  then  the  execution  of  that  afterthought  was 
littlly  a  fraud.  We  cannot  see  that  it  would  make 
■sdi  difference  in  this  case  whether  the  ^posses-  [^393] 
on  was  fraudulently  obtained  or  only  fraudulently 
tuned.  It  18  apparent  enough  that  Bedford  was  in  pos- 
snon  at  the  time  this  order  was  made,  and  tbat  posses- 
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sion  was  the  joiDt  result  of  Lis  fraud  and  improper  use  of 
the  process  of  the  court.  That  being  the  case,  it  was  the 
duty  .of  the  court  to  remove  him  with  all  conyeuient  prompt- 
itude. 

As  to  the  other  objection,  it  is  true  the  Lake  Bigler  road 
company  hardly  made  any  showing  as  to  its  own  existence. 
But  there  are  two  facts  which  do  appear  in  relation  to  this 
company:  First.  There  is  a  deed  introduced  which  piuf- 
ports  to  convey  this  road  or  certain  interests  therein  to  the 
Lake  Bigler  road  company;  Second.  Winn,  who  was  the 
party  actually  deprived  of  the  possession,  makes  the  affi- 
davit to  the  petition  praying  for  the  order  against  Bedford 
to  return  the  possession  to  that  company.  One  thing  is 
certain :  whoever  was  entitled  to  possession  of  this  road, 
Bedford  was  not.  Of  course,  bv  this  we  do  not  mean  to 
express  any  opinion  about  his  legitimate  rights,  bat  only 
that  it  was  not  right  for  the  court  to  allow  him  to  obtain 
any  advantage  from  the  abuse  of  the  rule  made  by  the  court 

Bedford  then  having  no  right  to  retain  possession  under 
tho  circumstances,  the  court,  if  it  was  not  satisfied  as  to  the 
showing  of  the  Lake  Bigler  road  company,  might  with  prtH 
priety  have  ordered  the  possession  back  into  the  hands  of 
Winn.  But  Winn  himself  had  made  the  afildavit  to  the  pe- 
tition, and  we  cannot  see  that  the  court  under  such  circom- 
stances  did  wrong  in  making  the  order  in  the  form  in  whiA 
we  find  it. 

Bedford  is  not  in  any  legal  sense  injured  by  the  order. 
Ho  has  no  right  to  complain  that  the  court  has  deprived 
him  of  any  benefit  he  may  have  expected  to  derive  from  an 
abuse  of  its  process. 

A  number  of  questions  in  regard  to  practice  and  other 
matters  are  raised  in  this  case  which  we  do  not  deem  it 
necessary  to  decide ;  for,  whether  we  consider  the  case  a* 
standing  on  the  afiidavits  or  on  tho  affidavits  and  oraltaa* 
timouy  introduced  in  aid  thereof;  whether  we  take  the  case 
as  shown  by  tho  finding  of  facts  by  the  judge  who  heiw 
the  motion  or  as  shown  by  appellant's  statement  on  appeA 
we  arrive  at  the  same  conclusion.  The  process  of  the 
court  having  been  improperly  used  by  Bedford  to  obttfi 
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panoarion,  *he  has  no  right  to  complain  of  being  [*399] 
Ined  oat  by  a  snmmaiy  order.    If  the  order  plac- 
ilg  tli0  Lake  Bigler  road  company  in  possession  wiis  an 
inprandent  one  (and  as  to  that  wo  express  no  opinion), 
•one  other  person  has  been  injured — ^not  the  Be^fords. 
Judgment  of  the  oonrt  below  is  affirmed. 


JomreoBr,  J.,  being  interested  in  the  event  of  this  suit. 
Si  not  participate  in  this  decision. 


LAKE  BIGLEB  BO  AD  CO.,  Appellant,  v.  THOMAS 
BEDFOBD  XT  al.,  Bespondents. 

[3  NiTASA,  909.] 

'flioiw— AumoMJurr  to  PuuDiiiaB. — To  file  an  answer  to  a  complaint, 
tad  lliea  more  for  Jndgmant  on  the  pleadings  is  an  irregnlar  practioe, 
tad  OQ^t  not  to  be  enoonraged.  If  the  complaint  is  defective,  the 
pvoper  mode  to  reach  it  is  by  demurrer;  then,  if  the  defect  be  umeud- 
•Ue,  the  i^ntiffhas,  as  he  ought  to  have,  the  opportunity  to  amend. 
r. — ^If  the  complaint  is  fatally  defeotiye  in  not  stating  a 
of  aotioB,  such  a  judgment  must  be  sustained. 

iCBOK  TO  Qmar  Ttilm — Posskbsiow. — A  bill  to  quiet  title  will  not  be  sus- 
tained in  faTor  of  a  party  not  in  possession. 

Acnoi  TO  BcooTEB  Possession  or  Pbopkbtt— Whkn  not  Nkokssabt. — 
Brfd,  in  this  case*  that  a  suit  to  recover  possession  of  the  property  was 
ttneoessaiy,  as  by  the  showing  made,  the  plaintilT  must  be  restored  to 
possesion  under  proceedings  pending  in  another  action. 

Appeal  from  the  District  Court  of  the  Socoud  Judicial 
KiWct,  Hon.  0.  N.  Habris,  Judge  of  Third  Judicial  Dis- 
triet,  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

B,  1/.  Clarke,  for  Appellant: 

Upless  prohibited  by  law,  a  corporation  may  hold  any 
Property  that  a  natural  person  can  hold.  (A.  &  A.  ou  Corp.  65 ; 
^Kent,  277, 281;  N.  T.  Dry  Dock  v.  Hicks,  5  McLean,  114.) 
ll>e  court  will  presume,  in  the  absence  of  proof,  that  the 
corporation  took  the  road  in  the  exercise  of  its  legitimate 
imietions.     (8  Wend.  94;  16  Mass.  102;  7  Cow.  540;  5  Mc- 

(1)  lXeT.m;2KeT.8a8;8KeT,iB8. 
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Leau,  115.)  It  was  not  necessary  for  the  plaintiff  to  allege 
or  prove  that  the  road  was  required  for  the  purposes  of  the 
corporation.  (5  McLean,  115;  15  Pick.  310;  16  Conn. 420; 
19  John.  347;  11  John.  517.)  The  plaintiff's  corporate  ex- 
istence being  admitted,  it  has  the  right  to  purchase  and 
hold  the  property  in  question :  as  the  assignee  of  Helin 
under  the  act  of  December  17,  1862;  as  a  common  law  cor-  . 
poration  and  common  law  right;  as  a  property  required  for 
the  purposes  of  the  corporation.  (Sec.  4,  sub.  3,  act  1S62, 
163.)  The  State  alone,  upon  a  direct  proceeding  uponm- 
formation  or  quo  wwranto,  can  contest  or  question  the 
plaintiff's  right  to  exercise  a  public  franchise.  {Naioma  IF.  | 
ct  M,  Co.  V.  Clarkin,  14  Cal»  552;  3  Rand.  Va.  136;  A,  4 
A.  on  Corp.,  sees.  152,  153.)  No  interest  in  a  franchise 
can  be  sold  at  a  judicial  sale,  and  therefore  the  defendants 
acquired  no  interest  by  their  purchase.  (5  Cal.  470;  7  H. 
286;  24  Id.  474.) 

Geo.  A.  Nourse  and  Ellis  &  Sawyer^  for  Bespondents: 

There  is  no  statement  on  appeal  in  the  case,  consequentlT 
nothing  is  before  this  court  but  the  judgment-roll.  (4  CaL 
215,  244,  284;  8  Id.  322;  10  Id.  193,  481;  11  Id.  340,  391; 
12  Id.  280;  15  Id.  198;  20  Id.  177;  25  Id.  488;  27  Id.  109.) 
In  the  absence  of  anything  to  show  error,  it  is  presumed 
that  the  judgment  of  the  court  is  correct.  (2  Cal.  100; 
3  LI.  426;  5  Id.  151,  321;  7  Id.  292;  10  Id.  50;  2 Not. 
55,  133,  271.)  No  corporation  can  be  incorporated  under 
the  laws  except  for  purposes  therein  specified.  (Laws  of 
18G2,  p.  1G2,  sec.  1;  Laws  of  18G4,  p.  49,  sec.  1.)  Corpo- 
rations incorporated  under  said  acts,  are  only  authorittd 
thereby  to  **  purchase,  hold,  sell,  and  convey  such  real  and 
personal  estate  as  the  purposes  of  the  corporation  sLall  re- 
quire." (Laws  of  1862,  p.  1G3,  sub.  3,  sec.  4.)  Corpora- 
tions incorporated  under  said  acts,  or  similar  acts,  Lave  no 
powers  except  such  as  are  granted  them  by  the  statotea 
under  Mhich  they  are  incorporated.  In  such  case,  the 
maxim  exjjressio  ttnius,  etc.,  aj)plie8  in  its  fullest  force.  (^ 
&  A.  on  Corp.,  sec.  Ill,  and  cases  cited.) 
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•I|f  ttaConrt,  Bbatpt,  0.  J.:  [*402] 

Ihaocnnplaint  in  this  case  allies  that  the  plaintiff 
•  mpontion  diily  incorporated  under  the  general  incor- 
iiiKm  kws  of  the  State. 

Ehii  Aliped  Halm,  in  the  month  of  December,  a.  d.  1862, 
lunad  a  legialatiTe  grant  to  himself  aod  assigDees  of  a 
lull:  toll-road  franchise.  In  the  spring  of  1863,  he  as- 
ned  fonr-fiftbs  of  this  franchise  to  certain  associates,  and 
f  ind  he  oonyeyed  the  whole  to  three  certain  trustees  to 
held  in  tmst  for  the  Lake  Bigler  road  company, 
lobteqnent  to  this  conyeyance  to  the  trustees.  Bice  and 
Im  (each  of  whom  were  grantors  in  this  tmst  deed), 
rtgaged  two-fifths  of  the  franchise  to  Theodore  Winters, 
Monre  a  debt  due  by  themselves  and  others  to  liim. 
is  mortgage  was  foreclosed,  the  two-fifths  sold,  and  by 
enl  mesne  conyeyances  came  into  the  hands  of  Martha 
Bedford,  wife  of  Thomas  J.  Bedford.  The  complaint 
a  goes  on  to  recite  the  facts  and  circumstance  of  the 
«r  made  on  the  defendants  in  the  case  of  Winters  v.  Helm 
1  others,  to  deliver  the  possession  of  the  toll-road  to  Bed- 
el, or  show  cause  why  it  was  not  done,  and  the  proceed- 
8  which  took  place  under  that  order,  the  steps  taken  by 
plaintiff  to  be  restored,  etc.,  all  of  which  will  more  fully 
mt  in  the  statement  of  the  case  just  preceding  this.  It 
Ves  that  no  title  passed  by  the  pretended  sale  in  the 
edosnre  suit  of  Winter  v.  Helm  and  others;  that  the  Bed- 
ds  had  appealed  from  the  order  restoring  the  Lake  Bigler 
d  company  to  the  possession  of  the  road;  that  they  were 
leeting  the  tolls,  letting  the  road  go  to  waste  for  the  want 
iq[Murs,  etc. 

Hw  complaint  first  prays  for  a  judgment  to  quiet  title; 
ioad,  for  judgment  for  possession;  and  third,  for  the  ap- 
itiment  of  a  receiver. 

Hie  defendants  first  filed  an  answer  admitting  some  of 
allegations  of  the  complaint  and  denying  others,  and 
n,  without  interposing  a  demurrer,  moved  the  court  for 
jfOBui  for  the  defendants  on  the  pleadings. 
1  the  written  notice  or  statement  which  is  filed,  the 
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[^403]  grouDd  ^taken  is  substantially  that  the  complaint 
does  not  show  that  the  plaintiff  is  a  corporati(m 
capable  of  holding  a  road  franchise. 

This  motion  was  sustained  by  the  court  below,  and  ihe 
plaintiff  appeals. 

This  was  an  irregular  practice,  and  if  we  sustain  the  jndg- 
ment  in  this  case  it  is  only  because  it  is  clear  that  the  com- 
plaint fails  to  state  facts  sufficient  to  constitute  a  present 
cause  of  action. 

If  a  complaint  is  defective  the  proper  practice  is  to  demor 
to  it,  and  if  the  demurrer  is  sustained,  then  either  one  of 
two  things  takes  place:  the  plaintiff  amends,  if  it  be  amend- 
able; if  not,  judgment  goes  against  the  plaintiff  as  a  matter 
of  course,  and  this  either  ends  the  case  or  brings  it  np 
fairly  to  this  court  on  the  legal  issue.  But  if  an  answer  is 
put  in  and  the  court  gives  judgment  upon  the  pleadings,  it 
either  does  or  does  not  allow  the  answer  to  have  some 
weight  in  deciding  that  question.  If  it  does  give  any  weight 
to  the  answer  it  is  certainly  wrong;  for  the  answer,  so  far  as 
it  denies  matters  stated  in  the  complaint,  puts  these  matters 
in  issue.  So  far  as  new  matter  is  stated,  that  also  is  put  in 
issue  by  operation  of  law,  and  the  court  has  no  right  to  sup- 
pose before  trial  that  any  of  those  issues  will  be  found 
against  the  plaintiff.  If,  on  the  other  hand,  the  court  acta 
solely  on  the  allegations  of  the  complaint,  that  should  to 
done  on  demurrer,  leaving  the  plaintiff  the  opportunity  to 
amend  if  it  bo  only  defective  in  a  matter  that  is  amendable. 
When  a  judgment  is  given  against  a  plaintiff  in  this  irr^n- 
lar  way,  if  the  complaint  is  clearly  defective  in  not  stating 
facts  sufficient  to  constitute  a  cause  of  action,  we  will,  ast* 
•  matter  of  necessity,  be  compelled  to  sustain  said  judgmenfc- 
But  if  there  be  any  doubt  as  to  whether  it  does  fail  to  state 
facts  sufficient  .to  constitute  a  cause  of  action,  or  only  fails 
to  state  them  with  sufficient  precision,  we  will  be  much  in- 
clined to  resolve  those  doubts  in  favor  of  plaintiff,  and 
to  send  the  case  back,  with  leave  to  amend  the  complaint 
without  costs. 

In  this  case,  however,  we  see  no  chance  for  the  appellant 
to  amend.     As  a  bill  to  quiet  title  it  was  filed  prematorelj 
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bre  plaintiff  ivas  restored  to  possession.     As  a  suit  to 

orer  j>os8e8sion  it  was  unnecessary,  as  by  their  own 

)wing  they  must  be  restored   to  possession  under  the 

lerof  court  in  the  case  of  Winters  v.  Helm  and 

tn.    For  the  appointment  of  a  receiver,  it  *was  [*40'1] 

i  necessary.     During  the  pendency  of  the  appeal 

m  the  order  restoring  the  possession  to  the  Lake  Bigler 

id  company,  the  court  could  have  appointed  a  receiver 

preserve  the  property  without  the  bringing  of  this  suit. 

sction  143  of  our  Practice  Act.) 

JU  the  question  is  not  properly  before  us,  we  express  no 

inion  about  the  power  of  this  coi'poration  to  take  or  hold 

ioll-road  franchise. 

Judgment  of  the  court  below  affirmed. 

JoHKsoN,  J.,  having  an  interest  in  some  of  the  matters  at 
me,  did  not  participate  in  the  decision. 


HCEBE  SHECELES,  Eespondent,  v.  N,  B.  SHECELES, 

Appellant. 

[3  Nktada,  404.] 

U3WI  or  VisuK  TO  Suit  thb  Contknience  op  Witnesses.— An  applica- 
tiou  for  a  change  of  venno  to  suit  the  convenience  of  witnesses  Hhould 
iiot  be  denied  because  the  application  was  not  made  until  after  the  an- 
swer was  filed,  and  the  cause  set  for  trial. 

WM—Deui  is  Making  Application. — Tho  fact  that  the  case  had  been  set 
dowufor  trial  ou  a  certain  day  should  not  interfere  with  an  application 
w  change  of  venue  to  suit  the  convenience  of  witnesses,  unless  there 
™l  been  delay  in  making  the  application,  or  the  parties  hud  already 
I^lAre<l  for  the  trial  by  subpcenaing  witnesses,  etc. 

'^^AxcK  OF  AxiMONT.-  -  When  an  allowance  is  made  to  a  wife  for  expenses 
^^  procuring  attendance  of  witnesses  in  one  district,  and  the  caso  is 
•^rwar^ls  removed  to  another  district,  it  would  be  i)roper  for  tho  judge 
of  the  latter  diMtrict  to  review  the  allowance  made,  and  modify  it  accord- 
^  to  his  views  of  the  necessary  costs  in  his  district. 

An  APPLICATION  was  made  to  this  court  for  a  writ  of  certio- 
^!,  requiring  the  judge  of  tlie  fourth  judicial  distri.^t  of  the 
ate  of  Nevada,  the  Hon.  W.  Haydou,  to  show  by  what 
liiority  he  had  made  an  order  ou  N.  B.  SheckloH  to  pay 
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over  a  certain  amount  of  money  to  respondent,  FhoBbe 
Sbeckles,  and  had  directed  the  issuance  of  an  execationto 
enforce  said  i)ayment. 
The  court  granted  a  rule  to  show  cause  why  a  writ  should 
not  issue. 
[*405]  *About  the  time  that  N.  B.  Sheckles  obtained 
the  writ  of  certiorari  he  perfected  an  appead  from 
the  order  of  the  district  court  of  the  fourth  judicial  districii 
refusing  an  application  for  change  of  venue.  By  consent 
of  parties,  both  cases  were  heard  and  argued  together. 
The  question  raised  by  the  certioraH  was  as  to  whether  a 
judge  could,  pending  a  suit  for  divorce,  make  an  aHowanea 
to,  the  wife,  who  was  plaintiff,  and  enforce  it  by  execatioi 
against  defendant's  estate.  The  court  held  that  such  pro- 
ceeding was  regular,  but  gave  no  written  opinion  ou  thii 
branch  of  the  case. 

Thomas  E.  Ilaycloii,  for  Petitioner  and  Appellant: 

No  court  in  this  State  has  jurisdiction  of  an  action  for 
divorce  from  the  bonds  of  matrimony.  The  first  section  of  the 
act  relating  to  marriage  and  divorce,  approved  November28, 
k.  D.  1861,  so  far  as  it  authorized  a  judge  or  court,  on  mo- 
tion and  notice,  to  require  a  husband  to  pay  sums  towifs 
to  enable  her  to  carry  on  or  defend  a  suit,  is  void,  becamo 
it  deprives  a  man  of  his  property  without  due  process  of 
law.  The  defendant  resided  in  Douglas  county,  and  the 
plaintiff  had  not  resided  in  Lyon  county  for  a  period  of  six 
months  before  the  commencement  of  her  suit.  The  com- 
plaint in  said  cause,  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  for  divorce.  Residence  and  Domi- 
cil  same.  (See  Burrill  &  Bouvier;  Story  on  Conflict  of 
Laws,  sees.  40,  44.)  Where  wife  is  plaintiff,  not  admissi- 
bio  to  grant  alimony.  (Bishop,  576;  Shelton  v.  Pendldm,^^ 
Conn.  417.)  Jurisdiction  of  divorces  granted  by  expre* 
statutes.  (Bishop,  sees.  21,  204;  llichanUon  v.  Ricluirdxf^% 
2  Mass.  152.  Bishop,  sec.  742,  and  cases  cited  in  notet) 

Cruelty.  (Bishop,  sees.  454,  459.)  The  acts  must  be 
pleaded,  and  are  not  mere  evidence.  (Bishop,  458.)  Ali- 
mony not  granted  upon  a  defective  complaint.  (Willivf* 
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q.  66;  Hose  v.  Hose,  11  Paige,  166;  Wood  v.  Wood,  2  Id. 
5i;  8  Wend.  377;  Bishop,  581.) 
No  brief  on  file  by  Respondent. 

*By  the  Court,  Lewis,  J. :  [M06] 

The  yenne  in  this  case  should  have  been  changed  upon 
id  showing  made  bj  the  defendant.  The  plaintiff  lierself 
Mslares  that  her  witnesses  reside  in  Douglas  county;  the 
stendant  swears  that  all  of  his  reside  in  that  county;  and 
16  judge  below  seems  to  have  been  perfectly  satisfied  that 
16  convenience  of  witnesses  demanded  a  change;  but  it 
18  refused,  because,  as  stated  by  the  court  below,  the  de- 
ndant  "  having  filed  his  answer  to  the  merits  and  not  ob- 
cfcing  to  the  venue  until  after  the  case  was  set  for  trial,  he 
terelore  waived  his  right  to  the  change  for  the  accommoda- 
onof  witnesses."  And  to  sustain  this  ruling,  the  follow- 
ig authorities  are  invoked:  {Tooms  v.  Randall,  3  Cal.  438; 
ijeav.  ISan/ord,  5  Id.  117;  Parkea  v.  Freer,  9  Cal.  042.) 
The  mere  fact  that  the  defendant  filed  his  answer  to  the 
terits  certainly  should  not,  in  a  case  of  this  kind,  interfere 
ith  his  right  to  a  change  of  venue,  if  the  convenience  of 
itnesses  required  it.  When  the  action  is  brought  in  the 
Tong county,  for  example:  in  a  county  where  none  of  the 
Arties  reside,  and  a  change  of  venue  is  sought  on  that 
toond,  and  that  alone,  the  supreme  court  of  California,  in 
M  cases  referred  to,  seem  to  have  held  that  such  fact  ought 
>  be  taken  advantage  of  in  the  answer,  and  that  it  ought  to 
d  treated  as  waived  if  not  so  taken.  But  in  this  ease  the 
efendant  certainly  does  make  the  objection,  that  is,  he  de- 
les that  the  plaintiff  is  a  resident  of  Lyon  county,  and 
rers  that  he  himself  is  a  resident  of  Douglas  county.  The 
ict,  if  established,  would  at  least  make  it  the  duty 
f  the  court  below  to  transfer  the  case  to  the  ^proper  [*407] 
Miuty.  Actions  of  this  character  can  only  be 
ronght  in  the  county  **  where  the  cause  for  the  divorce  shall 
ive  occurred,  or  in  which  the  defendant  shall  reside  or  be 
und,  or  in  which  the  plaintiff  shall  reside,  if  the  latter  be 
iher  the  county  in  which  the  parties  last  cohabited,  or  in 

lich  the  plaintiff  shall  have  resided  for  six  months  before 
Nkt.  Dko.— 24 
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suit  be  brought."  The  jurisdiction  of  the  district  conri 
over  this  case  is  based  exclusively  upon  the  fact  that  the 
plaintiff  had  resided  in  Lyon  county  for  a  period  of  six 
mouths  prior  to  the  institution  of  this  suit.  That  lactu 
alleged  in  the  complaint,  and  specially  denied  in  the  answer. 
Thus  the  right  of  the  district  court  of  Lyon  county  to  ti] 
the  cause  is  directly  put  in  issue. 

But  it  is  of  no  consequence,  so  far  as  this  case  is  exs^ 
cerned,  whether  that  fact  was  sufficiently  presented  io  tk 
answer  or  not.  Its  entire  omission  could  in  no  wise  affeei 
the  right  to  have  the  venue  changed  for  the  convenioDce  O! 
witnesses.  That  is  a  fact  not  necessary  to  appear  in  tk( 
pleading.  Section  21  of  the  practice  act  provides  that  ''tb 
court  may,  on  ruotion,  change  the  place  of  trial "  *  *  ' 
'Svhen  the  convenience  of  witnesses  and  the  ends  of  jnstifli 
will  be  i)romoted  by  the  change."  It  is  clearly  shown  aiu 
not  contradicted  that  the  witnesses  who  will  be  called  ouii 
this  case  all  reside  in  Douglas  county,  and  the  judge  beloi 
conceded  that  the  **  convenience  of  witnesses  would  be  pro 
moted  "  by  transferring  the  case  to  Douglas  county;  bat  i 
claimed  there  was  delay  in  making  the  application,  and  fo 
that  reason,  if  no  other,  the  defendants  motion  sl^oold  b 
denied.  • 

The  record  presented  to  us  certainly  discloses  no  seriou 
laches  on  the  part  of  defendant.  The  summons,  it  appears 
was  served  on  the  twenty-fourth  day  of  June.  The  answei 
was  filed  July  24th,  which  was  within  the  statutory  tiae 
and  this  motion  for  change  of  venue  was  first  made  ou  lb* 
thirtieth  of  September,  and  afterwards  renewed  on  thefifd 
of  October,  by  consent  of  counsel.  Thus,  only  about  tw< 
months  after  issue  joined,  and  at  the  first  term  of  the  cooi 
thereafter,  the  motion  is  made.  For  aught  we  know  froD 
the  record,  the  case  might  have  been  tried  as  soon  in  tl« 
county  of  Douglas  as  the  county  of  Lyon.     That  the  motioi 

was  not  made  until  after  the  case  wiis  set  fortrit 
[*408]  should  not  of  itself  have  any  ^inlluence  with  the  jodgi 

in  denying  the  application.  If  it  was  made  befon 
the  witnesses  were  subpoenaed  and  preparation  for  trial  hw 
been  made,  the  motion  should  have  been  granted  as  we' 
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fbiB  18  after  the  aettiiig  of  the  case,  unless  it  appeared 
•t  (here  had  been  an  unjustifiable  delay  in  making  it, 
Hnbji  if  the  change  were  made,  the  other  party  would 
prejudiced.  There  is  really  no  significance  in  the  mere 
t  that  the  case  is  set  for  trial  beyond  this,  that  usually 
an  a  case  is  set»  all  the  preparations  are  made  to  try  it 
that  county.  If  no  such  preparations  had  been  made, 
[there  has  been  no  inexcusable  delay,  the  application 
ndd  be  granted,  if  by  so  doing  ''  the  convenience  of  wit- 
tea  and  the  ends  of  justice  will  be  promoted.*'  The 
loging  of  the  venue  is  a  matter  which  rests  very  much  in 
discretion  of  the  judge  at  tmiprius^  and  we  are  very 
i  to  interfere  with  his  rulings;  but  as  a  case  for  a  change 
renue  is  here  clearly  made  out,  and  it  is  denied  by  the 
IP  below,  as  it  appears,  simply  because  the  motion  was 
I  made  until  after  the  case  had  been  set  for  trial,  we  think 
t  case  is  clearly  one  calling  for  the  interference  of  this 
irL 

Che  order  refusing  a  change  of  venue  must  be  reversed, 
1  the  case  transferred  to  Douglas  county.  And  as  the 
age  is  to  a  county  where  all  the  witnesses  reside,  it  will 
kbe  improper  for  the  judge  who  tries  the  case  to  recon- 
ler  the  allowance  for  alimony,  and  award  such  sum  as 
y,  under  all  circumstances,  be  deemed  necessary^ 

foSHBOK,  j.y  did  not  participate  in  this  decision. 


IE  STATE  OP  NEVADA,  Respondent,  v.  JOHN  MIL- 

LAIN,  Appellant. 

[3  Nktada,  409.] 

iBJiTSOM — QuAUFiOATioir  07. — Otir  statate  fixes  distinctly  what  shall 
be  ths  disqaalifloafcioiiaof  a  grand  jnror,  and  nothing  else  than  what  the 
rt^Qte  preacribes  oan  disqualify  one  from  aoting  as  snch. 
aoDTQB  HI  CxnciirAX*  Aonoir. — A  prosecutor  is  *'  one  who  prefers  an 
leeoaation  against  a  party  whom  he  suspects  to  be  gnilty."  A  party 
ibo  Hipaars  in  naponsa  to  a  anhpoena  is  not  a  proeeontor,  bat  only  a 

fifeMH. 

is  hbawh  im  otnr  Coobt. — ^A  jury  drawn  whilst  the  court  was  in  ses- 
ion.  in  tlia  pwsanoa  of  the  court  and  its  offioexs,  must  be  held  to  hare 
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been  drawn  in  open  court,  whether  it  was  done  in  the  room  wh 
court  usually  sits  or  in  any  olher  room  of  the  court-house  buildi 
Implied  Bias  of  Jxtbob — Uxquai.ifikd  Opinion  or  Bklikf. — A  mc 
picion  is  not  enough  to  disqualify  a  juror;  it  most  be  a  fixed  an 
tive  opinion.     "Unqualified  opinion  or  belief"  commented 
explained. 
Change  of  Venue — Discbetion  of  Coubt. — The  action  of  the  lowc 
in  granting  or  refusing  a  change  of  Teuue  is  a  matter  of  judicial 
tion.    If  that  discretion  is  abused  it  becomes  the  duty  of  an  a; 
court  to  afford  relief. 
Idem. — Where  a  defendant  on  his  motion  for  a  change  of  venue  Bh( 
state  of  facts  strongly  tending  to  the  c(»ncIusion  that  he  could  not 
a  fair  jury,  it  was  not  error  in  the  court  to  withhold  its  decisioi 
the  motion  until  an  examination  was  had  of  the  jurors  then  in 
ance,  and  being  satisfied  from  such  examination  that  a  fair  jui^ 
be  obtained,  to  refuse  to  make  the  order  for  change  of  venue. 
1  Indictment  fob  Murdkr — Sufficiency  of. — Held,  that  an  indictm 
murder  which  substantially  follows  the  form  prescribed  by  the  sti 
sufficient. 
Idkm — CoNSTiTunoNAii  Pboyihion. — That  clause  in  the  constitntion 
United  States  which  declares  **  No  person  shall  be  held  to  answ^ 
capital  or  otherwise  iufaoions  crime  unless  on  presentment  or 
ment,"  does  not  restrict  the  State  legislature  in  prescribing  the  f 
the  indictmeut.  ** 

[••ilO]  *'  Idkm — Dkobeks  of  Mubdkb. — An  ordinary  indictment  fori 
is  sufficient  to  sustuiu  a  conviction  for  murder  in  (he  first  ( 
■  Idem — Power  of  Legislature  to  prekouibk  FoRi-c. — The  Ic^lato 
absolute  power  over  the  subject  of    criminal    proceedings,  aD< 
prescribe  such  forms  of  proceedings,  indictment,  etc.,  as  it  sees 
cept  in  those  particulars  where  its  power  is  restrained  by  some  ch 
the  Sfate  or  National  coiistitiitiouh. 
*  IIoMiciDE — P088K8810N  OF  Stolen  Property  as  Evidence  of  Quilt 
fact  that  stolen  property  ih  found  soon  after  the  felony  is  commii 
the  hands  of  a  party  accused  of  the  felony  is  some  evidence  of  hi 
But  this  proof  nmy  be  greatly  strengthened  or  weakened  by  the  cha 
amount  and  value  of  the  property,  the  circumstances,  means,  o 
tion,  etc.,  of  the  defendant. 
SIdem — Charge  of  tue  (^ourt. — It  is  not  error  to  charge  a  jury  tlui 
must  find  the  prisoner  guilty  of  murder  in  the  first  or  second  deg] 
acquit,  where  there  is  no  testimony  offered  which  in  any  degree 
to  show  any  fact  or  circumstances  which  could  reduce  the  offd 
manslaughter. 
Idem.— A  charge  in  the  following  language:  '*  If  yon  believe  from  tb 
dence  that    *     *    *    the  defendant  with  malice  aforethonghti  • 
express  or  implied,  and  with  deliberation  and  premeditation,  did  a 

(1)  4  Nev.  265.  (4)  10  Mev.  377. 

(2)  lONev.388.  (6)  lOKev.aS. 
(8)  7  Nev.  163. 
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ihdljUB  Julia  BnlettewUh  intent  to  take  her  life,  ituvill  ooDStitnte 
mududi  the  ixt^  degree,  and  yon  ebonld  ao  find;  otherwise  you  will 
mpki"  Sddt  that  if  not  oonreck.  it  is  too  favorable  for  defeudunt. 
bn— CkiiOK  or  Coubt  iTVoxr  tbm  Facib. — ^The  ooort,  in  its  charge  to  "the 
Jnyitiid:  "The  dlatinetion  between  mnrder  of  the  first  or  second  de- 
gneii  qute  niee.  I  will  brieJlj'etate  aneh  distinotion,  al  though  from 
tka  tiwtinMmy  I  apprehend  thai  yon  may  oouolode  that  the  defendant 
«M  iither  gnilfy of  mordar  of  the  first  degree,  or  innocent:"  Ueld^ 
ftst  this  ezprewion,  wheii  acoonipanied  with  a  dear  and  explicit  in- 
sbaelion  that  the  jury  might  find  him  goilty  of  mnrder  in  the  first  or 
Meond  degree,  waa  not  error  injnriona  to  the  prisoner.    Lewis,  J.t  dis- 


To  Km*. — ^The  oonrt  charged  the  jory  that  murder  of  the 
iat  degree  opnaiata  of  a  willfnl,  premeditated,  unlawful  killiug.  The 
intent  to  Ull  moat  eiiit.  This  intent  may  be  inferred  from  the  oircnm- 
itutne:  Eeldt  that  the  woM  "inf«rred'*  ia  aynonymous  with  "im- 
ffitd,"  as  used  in  the  atatate. 

bm— Tun  lom  Dilxbiebation. — ^Length  of  time  for  deliberation  is 

Botaneesential  ingredient  in  mnrder  in  the  first  Megree.    It  is  [*411J 
nflkteat  if  the  deiigD  to  moxder  waa  found  bef6i«  the  striking 
4iftke  lata!  Mow. 

.*Jhai  PaaomaiKifKP  Dssniir  to  Comcxr  FexiOmt. — Where  there  is  a  pre- 
nneeiTed  deaigu  to  commit  aome  felony  other  than  murder,  and  the  re- 
mit of  the  attempt,  unintentional  on  the  part  of  the  felon,  proves  fatal 
toakunanbeing,  this  premeditated  felony  would  make  malice  afore* 
tkoogbt  at  common  law.  But  thia  would  not  bo  willful,  deliberate,  pre- 
meditated killing  under  our  statute,  because  of  the  absence  of  intent  to 
tab  life. 

'SuROiBLK  I>oirBT. — ^The  following  definition  of  reasonable  doubt  is  not 
•ooneons:  "By  reasonable  doubt  is  ordinarily  meant  such  a  one  as 
voold  govern  or  control  you  in  your  business  transactions  in  the  ordi- 
nny  pmanita  of  life." 

*m  Inraucnoiis  mat  be  Bbtdskd. — ^When  an  instmotion  has  been  ^iven 
bjr  the  oonrt  in  clear  and  intelligible  language  on  any  point  in  the  case 
viUi  all  proper  qualifications,  it  is  not  error  to  refuse  to  repeat  the  same 
iutmction  in  detached  parcela,  not  properly  qualified  and  made  ap- 
pUeahle  to  the  state  of  the  evidence  before  the  jury. 

•Appeal  from   the  District  Court  of  the  First  [*412] 
'ttdicial  District,  Storey  County,   Hon.   Kichard 
BnOiO  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

0,  E.  DeLong^  for  Appellant: 

As  to  exceptions  to  grand  jurors,  see  People  v.  Jeioett^  3 

^end.  313;  6  Wend.  386;  Whart.  Am.  Cr.  L.  120;  6  Serg. 

'»^ 

'  (1)  lOKer.lor.  (S)  Overraled  in  11  N«t.  343. 
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&  Eawle,  395;   Burr's  Trial,  38;  1  Chit.  Cr.  L.  307;  Stat 
1866,  p.  49. 

The  common  law  authorities  do  not  distinguish  between 
causes  of  challenge  to  grand  or  petit  jurors.  (5  Bac.  Ab. 
353.)  The  names  wore  not  put  in  the  box  and  drawn  in 
open  court  as  required  by  law.    (Stat.  1866,  sec.  6,  p.  192.) 

The  court  erred  in  refusing  to  allow  the  challenges  inter- 
posed for  implied  bias.  (Stat.  1861,  p.  470,  sec.  340;  & 
parte  Vermily'ea^  6  Cow.  562;  People  v.  Gehr^  8  Cal.  362; 
People  V.  Reynolds,  16  Id.  132;  People  v.  Woods,  29  Id.  636.) 
The  court  erred  in  refusing  to  grant  a  motion  for  change  of 
venue.  (Stat.  1861,  p.  407,  sees.  306  and  308;  Peopfe  y. 
Muhoiiey,  18  Cal.  186;  People  v.  Vermilyea,  7  Cow.  398;  6a. 
&  Wat.  on  New  Trials,  1001;  People  v.  Webb,  1  Hill,  182.) 

The  court,  upon  appeal,  possesses  a  revisory  power  oter 
the  action  of  the  court.  {People  v.  Lee,  5  Cal.  353;  5  How. 
Pr.  25.) 

The  indictment  does  not  contain  a  statement  of  actecon'' 
stituting  the  offense,  or  the  particular  circumstances  of  the 
offense  charged.  (Practice  Act,  234-6,  286,  430,  431  and 
433.)  It  should  state  the  facts  upon  which  the  prosecntion 
relies,  so  that  the  accused  may  be  prepared  for  his  defense. 
(6  Cal.  236  and  208;  Chitty's  Cr.  Law,  172,  228,  and  281; 
Whar.  Cr.  L.  873;  Bish.  Cr.  L.  332;  9  Cal.  31  and  54.) 

A  party  indicted  must  be  brought  within  the  very  letter 
of  the  statute.  (2  Barber  on  Cr.  L.,  p.  541,  547;  JJayiw, 
Case  4,  Co.  A;  1  Arch.  831;  2  Bish.  Cr.  Pr.  543;  StaU^- 
Fouls,  4  Green,  Iowa,  500;  22  U.  S.  Dig.  289;  1  Biah-Cr. 
Pr.,  sees.  348,  373;  People  v.  Enoch,  13  Wend.  159.)  Tke 
iudictmeut  must  charge  an  intent  to  kill.  (10  Ohio,  N.  S.» 
459  and  598;  21  U.  S.  Dig.  283,  sec.  14;  2  Bishop  Cr.Pr., 
sec.  280.) 

As  the  indictment  fails  to  charge  any  willful,  delibeiatOi 
or  premeditated  killing,  or  that  it  was  feloniously  done,  it 
is  self-evident  that  it  does  not  charge  the  defendant  with 
the  crime  of  murder  in  the  first  degree. 

The  words  in  section  8  of  article  I,  State  constitntioHf 
and  article  V  amendments  to  the  constitution  of  theUnitw 
States,  are  used  in  their  common  law  sense.     For  defiuiti^ 
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ietment  at  common  law,  see  1  Bony.  L.  Die:,  title 
itmentf  2  Bish.  Gr.  P.,  sees.  562-597;  23  U.  S.  Dig. 
cs.  6,  7,  8,  and  9;  4  Green's,  Iowa,  500;  1  Wliar. 
r.  L.  400;  Chitty  Cr.  L.  242-3.  The  words  ''malice 
tonght"  do  not  signify  that  tbe  person  killing  meant 
(2  Bish.  Cr.  P.,  692,  661;  2  Bishop  Cr.  Law,  sec. 
The  words  ''malice  aforethongbt "  do  not  embrace 
rds  in  snbstanoe  "deliberate  and  premeditated."  (23 
Dig.  289,  sec.  9;  sees.  234  and  236  Crim.  Pr.  Act, 
861,  460  and  461.) 

court  erred  in  its  instructions  relating  to  tbe  differ- 
jprees  of  mnrder.  {People  v.  Dolan^  9  Cal.  583;  2 
3r.  Pr.  684  and  590;  10  Obio  N.  S.  459;  21  U.  S. 
34,  sec.  40;  21  Cal.  644.)  Tbe  instruction  4bat  "  it 
I  necessary  for  the  prosecutor  to  add  tbe  proof  of 
circnmstflAces  indicative  of  guilt,"  is  violative  of 
YI,  section  12,  of  our  Stat^  constitution.  (See  also 
1864-6, 113,  sec.  23,  to  same  effect.) 
charge  that  "the  distinction  between  murder  of  tbe 
second  degree  is  quite  nice,"  etc.,  is  subject  to  tbe 
objection.  It  is  an  axi6m  of  tbe  law  that  it  will  not 
that  to  be  done  indirectly  wbicb  it  forbids  to  be 
irecUy.  {People  v.  Ybai^a,  17  Cal.  170,  171 ;  People 
mi.  Id.  284,-285;  20  U.  S.  Dig.  481,  sees.  126,  134; 
284,  sec.  40.) 

in,  the  court  erred  in  stating  that  tbe  intent  to  kill 
be  inferred  from  tbe  circumstances."  (21  Cal.  546.) 
lat  intent  need  not  have  existed  for  any  lengtli  of 
(4  Green,  Iowa,  500;  23  U.  S.  Dig.  290,  see.  23; 
k  Crim.  347;  U.  S.  Crim.  Dig.  326,  sec.  580.) 
\  to  tbe  moaning  of  reasonable  doubt.  {Jane  v.  Com- 
aUh,  2  Met.  30;  20  U.  S.  Dig.  482,  sec.  142.) 
instructions  asked  by  defendant  clearly  state  tbo  law, 
ere  is  no  justification  in  tbe  reply  that  tbe  same  law 
bstantially  stated  in  tbe  charge.  {People  v.  Ramirez, 
,  172.) 

.  Pitter,  for  Bespondent : 

o  the  challenges  to  tbe  jurors  cited  Stat.  1866,  49, 
0;  Stat  1861, 468,  sec.  324.     Tbe  indictment  strictly 
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conforms  to  Stat.  1861,  459  and  460,  sections  234  and 
235,  as  amended  by  section  6,  page  126,  Stat.  1867.  For 
definition  of  ** murder,"  see  Stat.  1861,  68,  sec.  15. 

The  fourth  error  assigned  is  not  well  taken.  (See  Stat 
1361,  p. -468,  sec.  324.)  And  therefore  the  challenges  for 
implied  bias  were  properly  overruled.  (See  Stat.  1861,  p. 
470,  subd.  8  of  sec.  340;  also  The  Peaple  v.  Reynolds,  16 
Cal.  128;  People  v.  Veimilyea,  7  Cowen,  121  and  notes.) 

The  attorney-general  argued  the  case  orally  for  tho  re- 
spondent. 

[*423]      *By  the  Court,  Beatty,  C.  J. : 

This  is  a  case  of  conviction  for  murder  in  the  first  de- 
gree. The  several  grounds  of  error  which  the  appellant  as- 
signs we  will  notice  seriatim. 

The  first  point  made  is,  that  the  court  below  erred  in  fail- 
ing to  sustain  his  challenge  to  a  grand  juror  named  D.  Black. 
Black,  on  an  examination  touching  his  qualification  as  a 
gi*and  juror  to  act  in  this  case,  said  substantially  thai  be 
had  heard  of  the  charge  against  the  prisoner,  and  had  formed 
an  opinion  touching  his  guilt  or  innocence;  that  perhapshe 
might  be  called  as  a  witness  in  the  case  to  identify  a  certain 
piece  of  property  as  having  belonged  to  deceased;  that  be 
was  not  a  prosecutor  in  tho  case.  The  defense  objected  to 
the  grand  juror  participating  in  the  examination  of  tbe 
charge  against  him,  for  two  reasons:  First.  Because  he  vas 
a  witness  for  the  prosecution;  and.  Second.  Because  be  had 
already  formed  an  opinion  as  to  his  guilt  or  innocence;  aad 
upon  the  ruling  of  the  court  that  Black  was  a  competent 
juror  to  investigate  the  charge  and  join  in  finding  an  indict- 
ment, excepted. 

In  argument  it  is  contended  that  defendant  was  just  tf 
much  entitled  to  an  impartial  grand  jury  in  making  the  pre- 
liminary examination  on  which  the  indictmeDt  was 
[*424]  found,  as  to  an  impartial  jury  *to  try  the  charge 
after  it  was  made.  In  support  of  this  proposition 
w^e  are  referred  to  several  authorities.  The  opinion  of 
Chief  Justice  Marshall  in  the  Burr  trial. is  perhaps  the 
authority  entitled  to  most  weight  on  this  point.     We  havo 
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Booopjof  Barr's  trial  in  ibis  place,  and  there  is  uoue  in 
ibe  State  that  we  are  aware  of.  We  cannot,  therefore,  have 
the  means  of  ascertaining  the  gronuds  on  which  that  groat 
jorist  based  his  opinion.  But  as  the  congress  of  the  United 
States  have  never,  so  far  as  we  are  aware,  passed  any  law 
wcLing  the  qualification  of  grand  jurors,  we  presume  the 
ipiniou  or  ruling  in  tliart  case  must  have  been  based  either 
ipon  common  law  principles  or  upon  the  ground  of  natural 
istice.  This  latter  ground  was  probably  the  one  on  which 
16  chief  justice  acted.  In  the  case  of  Tlie  People  v.  JeweU 
t  Wen.  313),  the  New  York  court  seems  to  have  followed 
le  mle  laid  down  by  Marshall ;  or  to  speak  more  accurately, 
kj  they  would  have  followed  the  rule  if  the  objection  to  the 
rand  juror  had  been  interposed  at  the  proper  time.  These 
re  the  only  cases  we  find  supporting  such  an  objection  to  a 
rand  juror,  except  in  those  coses  where  there  is  some  stat- 
te  authorizing  a  party  accused  to  interpose  a  challenge  to 
rand  jurors  on  account  of  bias. 

When  the  ruling  of  Chief  Justice  Marshall  in  the  Burr 
rial  was  called  to  the  attention  of  the  supreme  court  of 
lassachusetts,  that  court  not  only  refused  to  bo  governed 
>y  it,  but  expressed  their  strong  disapproval  of  the  cjrse, 
•ud  thought  it  the  only  case  of  the  kind  to  bo  found  in  tlio 
iooks.  They  refused  to  remove  a  prosecutor  from  the  panel 
rf  a  grand  jury  before  whom  a  capital  case  was  to  be  inves- 
igated.     (Tucker's  case,  8  Mass.  2b5-G.) 

We  think  at  common  law  a  grand  juror  might  be  the  pros- 
^tor,  the  only  witness  in  the  case,  and  still  participate  in 
inding  the  bill.  (Whart.  Crim.  Law,  section  453  to  458, 
^d  notes.)  But  whatever  may  have  been  the  rule  at  com- 
2^ou  law,  or  whatever  the  principle  of  natural  justice,  our 
^Me  fixes  the  disqualifications  and  the  only  disqualitica- 
"0U8,  of  grand  jurors.  The  statutes  of  18GG,  49,  amending 
^former  act,  provide  that  "a  challenge  to  an  individual 
^d  juror  may  be  interposed  for  one  or  more  of  the  fol- 
^'fing  reasons,  and  for  no  other:  First.  That  he  is  a  minor; 
^oud.  That  ho  is  an  alien;  Third.  That  he  is  insane; 
^uiih.  That  he  is  the  prosecutor  upon  a  charge  or  charges 
;uiust  the  defendant." 
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[*425]  *It  is  not  preteuded  that  this  grand  juror  isshowi 
to  have  labored  under  any  of  the  disqualificatioBi 
liere  mentioned,  except  as  to  that  of  being  a  prosecutor 
We  cannot  conceive  that  there  is  anything  in  the  recorc 
tending  to  show  that  he  was  a  prosecutor.  Bouvier  defino 
a  private  prosecutor  to  be  **  one  who  prefers  accnsatioiu 
against  a  party  whom  he  suspects  to  be  guilty."  This  is  i 
very  correct  definition,  and  certainly  is  not  broad  enou^ 
to  include  a  mere  witness  in  the  case,  who  is  not  shown  fa 
have  taken  any  part  in  setting  a  prosecution  on  foot  i 
party  who  voluntarily  makes  an  affidavit  to  procure  tlw 
issuance  of  a  warrant  to  ari'est  a  party  whom  be  accuses  o: 
crime  is  properly  a  prosecutor.  So,  too,  a  party  who  toI 
untarily  procures  permission  to  be  sworn  and  go  before  ( 
gi'tuid  jury  to  testify  as  to  any  alleged  crime,  may  be  Lek 
to  be  a  prosecutor.  But  a  party  who  merely  appears  ii 
response  to  a  subpoena  issued  at  the  instance  of  the  granc 
jury  or  the  prosecuting  attorney,  cannot  be  held  or  treaiec 
as  a  prosecutor.  He  is  merelj'  a  witness,  and  nothing  rntne 
We  see  no  valid  objection  to  the  grand  juror. 
Tho  second  assignment  of  error  is  in  this  language: 
**The  court  erred  in  not  sustaining  i^e  defendant's  cbal 
lenge  to  the  panel  of  trial  jurors,  as  the  names  were  no 
put  in  the  box  and  drawn  in  open  court,  as  required  b; 
law"  And  the  part  of  the  statement  in  support  of  tbi 
error  is  as  follows:  **The  clerk  of  said  court,  in  dmwinj 
tho  names  of  said  seventy-five  jurors  from  said  jury-box,  par 
snant  to  the  order  therefor,  drew  the  said  seventy-five  namef 
from  the  jury-box  in  the  clerk's  office,  in  the  presence  d 
tho  judge  of  the  court."  Whilst  this  statement  shows  tb«t 
their  names  were  drawn  from  the  jury-box  in  the  clerk's 
office,  it  does  not  show  that  they  were  not  drawn  in  opW 
court.  The  court  may  have  been  in  session  in  the  deik'* 
office.  The  clerk's  office  and  court-room  may  have  been 
one  and  the  same,  or  being  in  the  same  building,  they  maji 
by  tho  opening  of  a  door  or  the  throwing  open  of  a  parti- 
tion, have  been  all  thrown  into  one  room.  There  is  notsalB' 
cient  in  the  record  to  show  what  were  the  real  circomstancci 
of  the  case.     If  the  drawing  took  place  whilst  the  court  vtf 
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D,  and  in  the  presence  of  its  officers,  consisting  of 
eriffy  attorneys  of  the  conrt,  etc.,  it  most  be  held 
been  done  in  open  conrt,  whether  in  the 
here  the  coart  ordinarily  transacts  its  busi-  [^426] 
iny  other  room  in  the  same  building.    The 
oes  not  affirmatively  show  error, 
lird  ground  of  error  is  the  refusal  of  the  court 
sustain  the  appellant's  challenge  to  several  jurors 
ed  bias.    Perhaps  the  strongest  case  made  b^  ap- 
•n  this  assignment  is  the  one  shown  by  the  exami- 
f  D.  Black.    We  will  give  the  most  material  por- 
bis  examination: 

on.  This  spring  or  summer  did  you  read  of  the 
ision  of  Millain  ?  Answer.  I  read  of  the  apprehen- 
imprisonment;  the  name  I  could  not  tell.  I  think 
>f  it,  too. 

i  you  read  the  newspaper  accounts  about  the  find- 
iroperty  of  the  deceased;  the  silk  dresses,  the  furs, 
Iry,  etc.y  found  at  the  bakery  in  hid  trunks?  A.  I 
}l  say  positively  whether  I  heard  it  or  read  it.  I 
lard  of  it  or  read  of  it. 

.ve  you  conversed  with  any  person  about  this  man? 
[  have  heard  others  when  I  was  passing  by. 
u  have  heard  others  express  opinions  as  to  whether 
ailtyornot?  A.  I  have  heard  many. 
ve  you  heard  persons  express  opinions  about  it  in 
idgment  }*ou  place  confidence  ?  A.  I  place  confi- 
no  man's  judgment. 

•  confidence  in  any  man's  judgment?    A.  No  one. 
n  place  confidence  in  your  own  ?    A.  Sometimes. 
1  you  read  an  account  published  in  the  news])aper3 
18  man's  admitting  to  the  chief  of  police  lie  was 
A.  I  rather  think  I  have  been  told  that  part  of  it. 
lave  read  it. 

1  you  believe  it  when  you  read  it?  A.  I  could  not 
teved  it. 

I  you  believe  it  this  far;  would  you  believe  it  from 
I  you  should  hear  it  disputed — would  your  belief 
er  to  its  truth  than  its  falsity?    A.  Yes,  that  much 
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Q.  I  ask  yon  if,  from  reading  an  account  that  the  defend' 
ant  had  confessed  his  guilt — if  from  reading  that  he  had 
been  found  with  the  goods  in  his  possession,  and  that  he 
confessed  he  was  guilty — any  feeling  of  bias  or  prejudice 
against  him  was  engendered  in  your  mind  ?  A.  No  preju- 
dice in  my  mind. 
[*427]  *Q.  Does  he  occupy  the  same  place  in  your  opin- 
ion as  any  other  man  in  the  community?  A.  Well|  I 
would  rather  keep  him  at  a  little  distance. 

Q.  Why  would  you  rather  keep  him  at  a  distance?  Well, 
it  is  more  or  less  prejudice. 

Q.  Have  you  a  feeling  of  bias  or  prejudice  against  this 
defendant  arising  from  evidence  that  you  believe?  I  have 
never  formed  or  expressed  an  opinion  as  to  his  guilt  or  in- 
uoceuce. 

Q.  Have  you  an  impression  he  is  not  guilty?  A.  What- 
ever impression  I  have  is  against  him. 

Q.  You  have  an  impression  against  him?  A.  To  a  cer- 
tain extent. 

Q.  Would  it  require  evidence  to  remove  that  impression? 
A.  It  certainly  would. 

Q.  So  that  impression  is  a  belief?    A.  Yes. 

Q.  It  would  require  evidence  to  remove  it?    A.  Yes, sir. 

Mr.  DeLong  challenges  the  juror  for  implied  bias. 

Mr.  PiTZEii :  If  you  are  asked  the  question  if  you  believe, 
or  have  an  opinion  in  your  mind,  whether  this  defendant  is 
guilty  or  innocent;  could  you  say  Yes  or  No?  A.  I  would 
not  say  either — either  that  he  was  or  was  not. 

Q.  Your  mind  is  in  such  a  state  that  you  cannot  believe 
he  is  either  guilty  or  innocent?    A.  Exactly. 

Q.  How  often  have  you  seen  the  defendant?  A.  I  never 
saw  him  before  I  saw  him  in  court.  I  have  heard  more  is 
court  to-day  than  I  have  ever  heard  before. 

Q.  Did  that  create  a  bias  or  prejudice  against  him?  A* 
It  certainly  made  more  or  less. 

Q.  Did  you  have  any  feeling  or  prejudice  against  hiffl 
before  that?  A.  Not  before  I  came  into  coui-t;  not  a  par* 
tide  before  I  came  into  court. 

Q.  Do  you  feel  that,  laying  everything  else  aside,  jo« 
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giTO  this  defendant  ^  fair  and  impartial  trial  upon 
idenoe  alone?  A.  I  wonld  jnst  pass  upon  it  the  same 
nmld  upon  anything  else,  if  I  did  not  know  anything 
the  case. 

f on  say  yon  have  no  opinion  as  to  whether  this  de- 
tt  killed  the  woman  or  not?    A.  I  have  not. 
Upon  that  sabject  yon  have  no  opinion.    A.  [^428] 
me. 

Becntion  denies  the  challenge. 

be  Coxjkt:  Does  that  opinion  yon  hare  relate  to  the 
on  of  the  goilt  or  innocence  of  the  defendant?    A. 
what  I  have  heard  in  court  to-day  wonld  be  a  belief. 
Ilerely  what  yon  have  heard  in  conrt  to-day — does  it 
from  that?    A.  That  is  all;  abont  the  goods  being 
Qi  his  possession,  that  brought  me  to  my  belief. 
Have  yon  any  prejudice  against  the  defendant  by  rea- 
this  indictment  ?    A.  Not  a  particle. 
Do  you  entertain  an  opinion  as  to  the  guilt  or  inno- 
of  the  defendant  that  would  require  eyidence  to  re- 
from  what  you  have  heard  to-day?    A.   Well,   it 
take  some,  no  doubt. 

Bonld  you  give  this  man  a  fair  and  impartial  trial, 
I  aside  all  you  have  heard  to-day,  and  try  him  accord- 
>  the  law  and  evidence?  A.  Certainly  I  could,  ac- 
g  to  the  law  and  evidence. 

he  Coubt:  I  think  he  is  a  competent  juror. 

only  ground  of  implied  bias  claimed  by  the  appellant 
B  been  shown  in  this  case  is  one  which  comes  under 
;hth  division  or  class  of  causes  which  the  statute  says 
be  evidence  of  implied  bias.  This  eighth  division 
IB  follows:  *' Having  formed  or  expressed  an  uuqual- 
•inion  or  belief  that  the  prisoner  is  guilty  or  not  guilty 
offense  charged." 

le  answers  are  somewhat  contradictory,  but  in  our 
a  do  not  show  any  disposition  to  conceal  the  opinions 
m  of  -the  juror.  They  rather  show  that  the  juror  was 
mes  rather  inaccurate  in  the  use  of  the  English  lan- 
They  farther  show  that  from  what  the  witness  hud 
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heard  before  he  came  iuio  court  he  had  formed  an  impre 
sion  that  the  prisoner  was  probably  guilty,  and  that  impre 
sion  was  somewhat  strengthened  by  what  he  had  heard  tl 
prisoner's  counsel  say  in  the  course  of  his  examination  abo 
prisoner  having  been  found  in  possession  of  goods  of  d 
ceased.  And  before  that  suspicion  or  impression  coald  1 
removed  he  would  have  to  hear  some  exculpatory  eviden 
from  the  other  side.     If  a  mere  suspicion  of  this  sort  we 

sufficient  to  exclude  a  juror,  we  do  not  see  how  a 
[*429]  juror  of  common  intelligence  *could  serve  in  a 

given  case  when  the  defendant  wished  to  excln 
him.  A  juror  being  called  up  and  informed  that  a  partj 
court  has  been  indicted  and  stands  charged  with  a  certa 
offense,  (if  he  has  heard  nothing  of  the  case  before)  nal 
rally  has  his  suspicions  aroused  that  the  party  may  be  gnili 
else  he  would  not  likely  have  been  indicted.  If,  in  additi* 
to  this,  the  prisoner's  counsel  asks  if  he  has  not  heard 
read  of  certain  suspicious  circumstances  connected  with  1 
client's  conduct,  this  suspicion,  however  slight  at  first, 
thereby  naturally  increased.  Indeed,  we  can  scarcely  co 
ceive  of  a  case  where  an  impartial  juror  could  be  sworn 
try  one  charged  with  a  grave  offense,  without  some  suspici 
resting  in  his  mind  that  the  prisoner  was  guilty. 

A  mere  suspicion  is  not  enough  to  disqualify  a  juror; 
must  be  a  fixed  and  positive  opinion :  in  the  words  of  t 
statute  **an  unqualified  opinion  or  belief."  Whatittai 
to  constitute  **an  unqualified  opinion  or  belief,"  it  is  son 
times  very  difficult  to  determine.  Perhaps  as  good  an  ( 
position  of  the  technical  meaning  of  this  phrase  is  to 
found  in  the  opinion  of  Mr.  Justice  Baldwin  in  the  case  of  i 
People  V.  lieyvolils  (16  Cal.  132),  as  could  well  be  gire 
From  that  opinion  we  quote  one  paragraph  which  expreaa 
our  views  more  clearly  than  we  ourselves  could  expre 
them:  **Among  the  causes  of  implied  bias,  is  the  havii 
formed  or  expressed  an  unqualified  opinion  or  belief  tb 
the  prisoner  is  guilty,  or  is  not  guilty  of  the  offense  charge 
(Wood's  Dig.  29G,  sec.  347.)  Upon  no  one  question  of  ci 
or  criminal  practice  have  the  decisions  of  courts  been  mc 
inharmonious  than  upon  the  question  of  qualification  or  d 
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fuliiksatioii  of  jarors,  arising  from  the  formatiou  or  expres- 
lion  of  opinion  of  tiie  gailfc  or  innocence  of  the  accused. 
Tfe  aie  idieved  to  some  extent  of  the  task  of  determining 
ilie  qnestion  upon  its  original  merits,  for  our  statute  was 
deseed  to  fix  a  mle  upon  this  subject.     It  makes  the 
ibmuition  or  expression  of  an  nuqnalifiijd  opinion  or  belief 
agroondof  exception  to  the  jnror  for  implied  bias.     The 
coif  difficnlty  is  to  fix  the  meaning  of  these  terms,  'unquali- 
Ced  opinion  or  belief.*    Evidently  these  terms  were  used  to 
define  the  nature  of  the  opinion  or  belief  formed  or  ex- 
pnssed;  to  distinguish  between  a  mere  hypothetical  opin- 
io!, or  a  mere  casual  impression,  and  a  decided  or 
iifid  opinion,    ^he  language  implies  that,  to  ex-  [^430] 
dodo  the  juror,  he  must  have  a  settled  conviction 
of  the  guilt  or  innocence  of  the  party,  or  has  expressed  such 
icoDTiction.    It  does  not  seem  to  be  indispensable,  under 
ttis  section,  that  the  jnror  has  had  the  usual,  or  any  means, 
or  opportunities,  of  arriving  at  a  correct  or  intelligent  opin- 
ion upon  the  subject,  if  he  has  formed  it  or  if  he  has  expressed 
it  Minds  are  so  differently  constituted  that  some  men  form 
Opinions  and  very  obstinately  adhere  to  them  upon  slender 
tad  insufficient  grounds,  while  others  are  undecided  when 
Sufficient  reasons  exist  for  forming  them.     The  statute  fixes 
ft  standard  of  its  own  by  which  impartiality  is  approximated 
as  nearly  as  possible  consistently  with  the  efiTective  admin- 
latration  of  criminal  law.     It  has  declared  a  test  of  exclu- 
sion for  implied  bias  to  be,  that  the  juror  has  formed  or  ex- 
pressed 'an  unqualified  opinion.*    We  must  hold  this  nilo 
in  its  simplicity,  neither  subtracting  from  it  nor  adding 
anything  to  its  requirements.    If,  for  example,  the  juror  has 
T^  or  heard  a  statement  of  the  facts  of  a  case,  this  does 
i^oiof  itself,  under  the  section,  disqualify  him,  for  it  does 
^oi follow  that  he  has  either  formed  or  expressed  'an  un- 
qualified opinion.'    He  may  not  have  formed  any  opinion 
^  all,  certainly  not  an  unqualified  one.     He  may  have  re- 
vived an  impression,  but  this  impression  is  not  enough  to 
disqualify  him.     A  mere  suspicion  or  inclination  of  the 
^ind  toward  a  conclusion  is  not  enough ;  the  state  of  the 
Ittiod  must  be  more  decided.     He  must  have  reached  a  con- 
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elusion  like  that  upon  which  he  would  be  willing  to  ad 
ordinary  matters.  In  otlier  words,  tire  repeat,  the  ei 
upon  his  mind  must  be  more  than  an  impression;  its 
amount  to  a  conviction  in  order  to  exclude  him  for  imii 
bias." 

But  even  with  this  explanation,  as  clear  and  precis 
the  nature  of  the  subject  will  admit  of,  we  cannot  bat 
mit  that  many  causes  might  arise  where  the  shade 
opinion  would  be  so  nice  as  to  render  it.impossibl 
arrive  at  a  satisfactory  conclusion  as  to  whether  the  opi 
foriDed  by  a  juror  was  **an  tmqualified  opinion."  Suffi 
to  say,  we  do  not  think  this  juror,  or  any  of  the  c 
jmcfi'S  challenged  for  implied  bias  and  permitted  b; 
court  to  sit  in  the  case  notwithstanding  the  challenges, 

formed  **an  unqualified  opinion  or  belief." 
[*431]      *The  fourth  assignment  of  error  is,  that  the  i 

below  erred  in  refusing  to  grant  a  change  of  Yi 
This  motion  was  founded  on  three  affidavits,  and  th< 
mission  of  the  district  attorney  of  certain  facts.  The 
stance  of  these  affidavits  was  as  follows:  Defendant's 
davit  showed  that  deceased  lived  in  Storey  county,  anc 
many  friends  who  are  now  zealous  to  convict  defeni 
Some  of  them  have  stated  defendant  should  die;  that 
would  hang  him  if  he  was  not  convicted.  They  have 
active  in  procuring  evidence  and  prejudicing  the  pi 
mind  by  spreading  false  reports  as  to  defendant's  ac 
sions  and  as  to  other  crimes  alleged  to  have  been  comm 
by  him;  that  the  daily  press  has  prejudiced  the  public  i 
by  false  reports  of  confessions  and  slanderous  chargi 
complicity  on  the  part  of  this  defendant  in  other  cri 
These  things  have,  as  deponent  is  informed,  produced  a 
iug  of  hatred,  ill  will  and  vengeance  against  the  defen< 
reiuleriug  it  impossible  for  him  to  obtain  a  fair  tri 
Storey  county. 

C.  E.  DeLong  shows  that  the  circumstances  of  the  ofiE 
its  enormity,  etc.,  have  created  great  excitement.    Tb 
has  had  good  opportunity  to  observe  the  public  feeling 
he  thinks,  from  the  false  reports  of  the  newspapers 
the  confessions  made  by  defendant,  and  from  the  e 
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Miprodiioed  by  the  enonnity  of  Uie  offense,  the  public 
piganeiaUy  settled  down  into  a  conviction  of  defendant's 
iSfc.BQt  odiy  ci  thia,  bat  of  other  heinons  crimes,  and 
ofa  he  conld  not  have  a  &ir  trial  in  Storey  conntj.  * 
Am  Genespf,  after  ehowing  hia  means  of  knowledge,  which 
6  Moaidttable,  atatea  that  he  has  heard  an  almost  uni- 
ml  eipnaakm  of  iipinion  in  the  community  of  Storey 
ntjr  that  defendani  was  gnilty,  and  thinks  he  cannot  have 
hix  title  in  that  oonnty. 

Besides  these  al^davits,  the  district  attorney  admitted 
6  following  faetSy  to  be  acted  upon  by  the  court  as  if 
oved  by  proper  affidayit:  ''That  the  Gold  Hill  News,  the 
Kgilua  Daily  Trespass,  and  the  Daily  Territorial  Enter- 
iia,  were  three  newspapers,  printed  and  published  daily 
Storey  ooonty,  Nevada,  and  of  general  and  universal  cir- 
Jation  in  said  county;  that  in  each  of  said  papers  had  been 
letofore  printed  and  published  full  and  particular  details 
Aaainrder  of  JaliaBalette;also  of  the  arrest  of  defendant, 
Siged  with  the  commission  of  said  murder;  also 
oil  reports  of  the  finding  of  the  goods  of  deceased  [^432] 
the  possession  of  this  defendant,  and  the  recogni- 
m  of  defendant,  when  in  custody,  by  several  citizens,  as 
dug  the  person  who  had  at  various  times  offered  to  sell  to 
idpersons  articles  of  clothing  and  jewelry  recognized  as 
asg  property  of  deceased.  Also,  in  said  papers,  the  state- 
eats  had  been  printed  and  published  that  the  defendant, 
tor  his  arrest,  and  when  confronted  with  the  goods  of  de- 
•aedy  had  voluntarily  admitted  to  one  Edwards,  chief  of 
dice,  that  he  was  guilty  of  said  crime  of  murder.  Also  a 
•tMnent  of  the  evidence  adduced  on  the  examination  of 
rfandimt  had  been  by  said  papers  published  and  circulated 
ttenJly  throughout  the  county  of  Storey,  and  read  by  the 
tiiQns  thereof.** 

The  courts  on  this  showing,  overruled  the  motion  of  de- 
Bdant,  for  the  time  being,  but  made  the  following  re- 
irfcs: 

"When  overruling  said  motion  the  court  informed  coun- 
I,  that  having  a  large  number  of  jurors  in  attendance,  he 

lold  first  attempt  to  empanel  a  jury;  and  if  from  exam- 
•   Viv.Jlao.— S6 
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inatioQ  of  jurors  he  found  that  such  a  bias  existed  ag 
defendant  as  to  render  it  quite  difficult  to  obtain  a  jury 
he  would  then  allow  counsel  to  renew  his  motion  and 
would  grant  it." 

The  court  finally  proceeded  to  trial  without  a  chai 
venue,  and  we  are  to  presume  that  it  was  satisfied,  fr< 
examination  of  the  jurors  in  attendance,  that  a  fair  ai 
partial  trial  could  be  had  in  Storey  county. 

There  are  few  cases  that  present  themselves  to  ap[ 

courts  where  it  is  more  difficult  to  determine  upon  ai 

tied  principles  or  rule  of  action,  than  in  these  cases  it 

to  a  change  of  venue.     By  all  it  is  admitted  that  the 

broad  discretionary  power  allowed  the  court  of  origic 

risdiction.     But  whilst  that  court  has  such  discretioE 

still  a  judicial  and  not  an  arbitrary  discretion.     If  th 

cretion  is  used  in  an  arbitrary  and  oppressive  mam 

appellate  court  is  bound  to  correct  the  error.     But  i 

tiuguish  between  what  is  and  what  is  not  an  abuse  o 

discretion,  is  often  a  very  nice  and  difficult  question. 

are  two  circumstances,  the  existence  of  either  of 

should  entitle  the  defendant  to  a  change  of 

[*433]       *The  one  is  the  impossibility  of  obtaining 

partial  jury.     The  other  is  auch  a  state  of  pub 

citemcnt  against  the  defendant,  that  even  an  impartis 

would  be  likely  to  be  intimidated  and  overawed  by 

demonstrations  against  the  accused.     There  is  little 

davits,  or  admissions  of  district  attoi-ney,  tending  tc 

such  a  state  of  feeling  in  the  public  mind  as  was  calc 

to  intimidate  the  jury.     It  is  true,  some  friends  of  t 

ceased  had  made  threats  of  violence  against  the  pri 

but  there  is  nothing  to  show  such  friends  were  eithe 

cieut  in  number  or  influence  to  seriouslj'  affect  the 

body  of  the  people.     Indeed,  if  we  can  allow  that  the 

below  was  acquainted  with  the  fact,  and  authorized 

on  the  knowledge  of  a  fact  made  sufficiently  apparent 

record,  that  the  murdered  woman  was  a  cyprian,  it 

justly  have  tended  greatly  to  convince  him  that  her 

were  not  of  a  class  to  exercise  any  great  power  in  f 

public  sentiment.     If  there  was  any  great  exciten 
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st  IwTe  arisen  from  the  atrocity  of  the  crime  rather  than 
inflaence  exercised  by  friends  of  the  deceased. 
be  showing  of  the  defendant  established  satisfactorily 
i  the  circnmstances  of  the  murder  were  widely  discussed; 
a  great  deal  of  testimony  and  many  reports  about  other 
)08ed  circumstances,  tending  to   criminate  defendant, 
I  printed,  published,  and  generally  read   throughout 
ey  county.     This  tended  to  show  that  it  might  be  diffi- 
to  obtain  a  fair  and  impartial  jury  in  that  county.    But 
(1  not  show  conclusively  that  it  would  be  so.     Wo  think 
jourt  below  took  the  prudent  plan  of  ascertaining  that 
that  is,  by  examining  the  jurors  who  were  in  attend- 
on  the  court.     The  court  seems  to  have  hesitated,  on 
production  of  the  affidavits,  etc.,  and  to  have  acted  pru- 
ly  and  with  due  regard  to  defendant's  rights.     The  mo- 
for  change  of  venue  was  only  finally  refused  after  the 
e  had  satisfied  himself  by  examination  that  an  impar- 
nry  could  be  obtained.     We  cannot  say  that  ho  abused 
Uscretion  oi*  acted  unwisely  in  coming  to  this  conclu- 
If  we  examine  the  authorities  on  this  subject,  we  find 
)  that  is  satisfactory  or  conclusive.     So  far  as  we  have 
lined  them,  some  cases  seem  to  sustain  the  views  above 
essed,  and  none  of  them  are  clearly  in  opposi- 
thereto.     In  the  case  of  *  The  People  v.  Lee  (5  [*434] 
353),   the  court  reversed  a  judgment  against 
defendant  because  the  court  below  had  refused  him  a 
age  of  venue  upon  a  motion  sustained  only  by  his  own 
lavit,  expressing  the  defendant's  opinion  that  ho  could 
have  a  fair  and  impartial  trial,  and  showing  that  over 
hundred  citizens  of  the  county  had  united  in  employing 
Dsel  to  prosecute. 

>n  the  other  hand,  in  the  case  of  The  People  v.  Mahoney 
Cal.  180),  the  prisoner  showed  by  his  affidavit  (uucon- 
licted)  that  a  few  years  before  that  time  he  had  been 
fsted  bjr  an  armed  body  of  citizens  unlawfully  organized 
what  was  called  a  vigilance  committee,  and  placed  on 
rd  a  vessel  to  be  transported  beyond  the  State  of  Cali- 
ia;  that  on  making  his  escape  and  returning  to  San 
icisco  he  was  again  arrested,  and  after  being  kept  in 
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confinemeDt  for  some  time,  he  had  a  sentence  read  to  hui 
by  one  of  the  members  of  that  committee  (iu  effect)  of  per-  / 
petual  banishment  from  the  State  of  California,  and  threat*  r 
eniug  him  with  death  if  he  ever  returned.  Under  this  sen-  - 
tence  he  was  seut  on  board  of  a  vessel  in  irons,  and  thv  > 
transported  bejoud  the  limits  of  the  United  States.  He  ' 
showed  this  organization,  thus  dealing  ont  punishment  ii  - 
violation  of  law,  consisted  of  about  six  thousand  citizensol 
San  Francisco  county;  that  among  the  number  of  that  (h> 
ganization  was  the  judge  then  presiding  in  the  court  when 
he  was  tried.  He  showed  that,  besides  these  six  thonsand 
enrolled  vigilance  committee  men  (most  of  whom  were  qoil- 
ified  to  act  as  jurors),  many  other  persons  sympathized  wiik 
and  encouraged  the  organization.  He  pointed  out  the  greet 
prejudice  which  was  excited  against  himself  because  of  thk 
proceeding  against  him  by  the  vigilance  committee.  Yel 
the  court  below  refused  him  a  change  of  venue,  and  the  ep- 
Xiellate  court  refused  to  interfere  with  the  judgment,  holding! 
in  effect  that  they  saw  no  abuse  of  discretion  in  the  court  i 
below. 

In  the  case  of  lite  People  v.  Webb  (1  Hill),  the  court  be- 
fore which  the  trial  was  pending  in  an  indictment  for  libel,  . 
changed  the  venue  upon  a  showing  that  the  defendant  had 
taken   great  pains   to  prejudice   the  mind   of  the  pnblio  : 

against  the  prosecutor;  that  inflammatory  articles 
[*135]  had  been  sent  by  defendant,  *or  through  his  infia- 

euce  or  procurement,  not  only  to  others  but  io 
three-fourths  of  the  jurors  actually  summoned  to  the  tens 
of  the  court  at  which  the  case  was  expected  to  be  tried. 
The  court  here  seemed  to  have  been  influenced  by  the  fed- 
ing  that  defendant's  conduct  iu  thus  attelhpting  to  tmffff 
with  the  prejudices  and  feelings  of  jurors  was  wholly  nnjus- 
tillable,  and  therefore  yielded  the  more  readily  to  the 
solicitations  of  the  prosecutor  for  a  change  of  venue.  Pe^" 
haps,  had  these  publications  been  sent  to  jurors  by  others 
not  connected  with  or  influenced  by  defendant,  they  might 
not  so  readily  have  assented.  Here,  too,  the  change  of 
venue  was  granted  before  trial.  It  by  no  means  follovs 
that  if  it  had  been  leiused  as^d  \Ai<d  tsial  had  xesuUad  ad-   j 
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Ij  to  the  party  asking  for  the  change,  the  court  \voul  J, 
new  of  sach  case,  have  reversed  the  judgment.  We 
B3Uimined  many  other  cases,  but  none  of  them,  we  be- 
are  more  favorably  to  the  views  of  appellant  than  two 
»e  we  have  noticed,  neither  of  which  seems  to  be  at 
ith  the  views  we  have  expressed, 
t  next  point  made  bj  appellant  is,  that  the  court  erred 
ising  to  sustain  the  demurrer  to  the  indictment. 
I  body  of  the  indictment  (excluding  the  title  of  court, 
n,  etc.),  is  in  the  following  form:  '' John  Millain, 
oamed,  is  accused  by  the  grand  jury  of  tlie  county  of 
r,  by  this  indictment,  of  the  crime  of  murder,  com- 
i  as  follows,  to  wit:  *  That  said  John  Millain  of  Storey 
r.  State  of  Nevada,  on  the  twentieth  day  of  January, 
867,  or  thereabouts,  at  Virginia  city.  Storey  county, 
ot  Nevada,  without  authority  of  law,  and  with  malice 
liought,  killed  Julia  Buletto  by  striking  her  on  tlie 
rith  a  stick  of  wood,  and  by  choking  and  strangling 
id  Julia  Bulette  with  the  hands  of  him,  the  said  Jolin 
q;  whereof  and  by  means  of  the  blows,  choking  and 
ling  aforesaid,  the  said  Julia  Bulette  then  and  there 
All  of  which  is  contrary  to  tlie  form  of  the  statutes 
h  coses  made  and  provided,  and  against  the  p(^ace 
ignity  of  the  State  of  Nevada." 

4,  as  a  common  law  indictment,  is  obviously  def(»etive 
eral  particulars.  It  fails  to  charge  that  the  allej^od 
;was  felonious.  It  fails  to  charge  that  the 
lant  did  murder  Julia  *Bulette.  It  fails  to  [^430] 
3  the  felonious,  willful,  and  malicious  assault 
usually  precedes  the  charge  of  killing  and  mnr(l(?r- 
a  common  law  indictment.  Indeed,  its  defects  as  a 
on  law  indictment  are  so  numerous,  it  may  be  said  to 
n  scarcely  anything  that  a  common  law  indictinont 
I  contain.  But  there  was  no  attempt  to  make  iliis  a 
on  law  indictment.  It  was  simply  an  attempt  to  fol- 
form  prescribed  by  the  statute.  There  are,  indetnl, 
o  questions  for  us  to  consider  in  connection  Avith  this 
ment:  First.  Does  it  conform  substantially  to  our 
)ry  form ;  and,  Second.  Had  the  legislature  i)ower  to 
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dispose  >¥itli  the  formalifcy  of  the  common  law  indictma^l 
Our  crimiual  practice  act,  as  at  present  amended,  coul 
the  following  sections: 

''  Sec.  235.  It  [meaning  indictment]  may  be  substantiaD^ij 
in  the  following  form:  *  State  of  Nevada,  county  of  *  * •;! 
The  State  of  Nevada,  plaintiff,  against  A.  B.,  defendant' 
[or  John  Doe,  whose  real  name  is  unknown,  defendanL]! 
A.  B.  above  named  is  accused  by  the  grand  jury  of  ii$\ 
county  of  *  *  *  of  a  felony  [or,  if  of  the  crime  of  morder, 
etc.],  committed  as  follows: 

'•The  said  A.  B.,  on  the  *  *  *  day  of  *  *  *  a.d.  18*  *, 
or  thereabouts,  without  authority  of  law,  and  with  malioi^ 
aforethought,  killed  Bichard  Boe  by  shooting  him  withi  j 
pistol  (or  with  a  gun,  or  other  weapon,  according  to  dM^ 
facts)." 

''  Sec.  236.    The  indictment  must  be  direct,  and  coDiaii : 
as  it  regards:    First.    The  party  charged;    Second.  Ht^ 
offense  charged;    Third.  The  particular  facts  of  the  offenai 
charged,  so  far  as  necessary  to  constitute  a  complete  offense; 
but  the  evidence  tending  to  prove  the  charge  need  not  be 
stated.     It  shall  not  be  necessary  to  set  forth  in  the  indict- 
ment the  character  of  the  weapon  used,  nor  that  any  weapon 
was  used  in  the  commission  of  the  offense,  unless  the  using 
of  such  weapon  is  a  necessary  ingredient  in  the  commission 
of  the  offense.'' 

''Sec.  244.  No  indictment  shall  be  deemed  insufficient, 
nor  shall  the  trial,  judgment,  or  other  proceeding  thereon, 
be  affected  by  reason  of  any  defect  or  imperfection  in  mat- 
ters of  form  which  shall  not  tend  to  the  prejudice  of  tbo 

defendant.'' 
[*437]  ^his  indictment  certainly  contains  ail  that  the 
statutory  form  requires,  and  indeed  more  than  that 
form  requires.  The  form  omits  (this  was  undoubtedly  so 
oversight  of  the  draftsman)  to  show  the  place  of  killing* 
This  indictment  contains  it.  The  form  ends  with  describing 
the  means  used  to  produce  death.  This  foi*m  charges  that 
death  was  the  result  of  the  use  of  this  means.  Then  in  i^o 
respects  it  is  a  much  better  indictment  than  the  statntoi^ 
form  requires.    Tbe  aecUoii  following  that  in  which  the 
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n  is  giTOD,  raqnires  ibe  indictment  td  show  by  positive 
onent  the  following  things:  First.  Who  is  the  party 
aged  7  Here  John  Million  is  the  party  charged  in  direct 
I  positiTe  language;  Second.  The  offense  with  which 
party  is  charged*  Here  the  offense  is  distinctly  charged 
lie  murder.  .  Now  as  murder  is  an  offense  clearly  defined 
ihe  statute,  it  cannot  be  questioned  that  the  offense  is 
vly  charged.    The  only  other  requirement  of  this  sec- 

I  is:  that  '*  the  particular  facts  of  the  offense  charged,  so 
18  necessary  to  constitute  a  complete  offense/'  be  con- 
Md  in  the  indictment.  This  latter  clause  might  admit 
interpretations  widely  yariant.    A  stickler  for  old  com- 

II  law  forms  might  well  say:  **  The  particular  facts  of  the 
ose  charged  could  only  be  showh  by  stating  them  with 
the  paiiieulavity  required  in  a  common  law  indictment." 
a  more  imbued  with  the  spirit  of  modem  innovation 
[bt  well  say  that  an  indictment  in  this  form  was  suffi-. 
it  to  comply  with  this  requirement: 

IhoncD  flnsBi  of  Ambsioa*      (.  Twt»/w««»imi 
•  of  KefadA.  Coun^  of  Storey,  f  ^"wcmanfT. 

**LtHi€  DldrUA  Court  of  ih£  First  JuduAd  District: 

'  At  a  term  begun  and  holden  at  the  court-house  in  Sto- 
oounty,  on  the  first  Monday  of  June,  in  the  year  of  our 
rd  one  thousand  eight  hundred  and  sixty-seven,  and  contin- 
g  in  session  at  the  time  of  finding  this  indictment.   Pres- 
i  Hon.  BiCHABD  BisiKO,  presiding  Judge.     The  Skite  of 
Dodb,  Plaintiff,  v.  John  Millain,  Defendant. 
'Defendanti  John  Millain  abovenamed,  is  accused  by 
)  grand  jury  of  Storey  county  of  the  crime  of  murder  com- 
tted  as  follows:  The  said  John  Millain,  on  the 
mtieth  day  of  January,   1867,  ^murdered  Julia  [*43S] 
kite  of  the  city  of  Virginia,  in  Storey  county,  in 
I  State  of  Nevada,  by  striking  her  with  a  stick  and  chok- 
[her  with  his  hands." 

i  the  language  above  used  means  anything,  it  means: 
st  That  John  Milliau  is  a  reasonable  human  being,  for 
f  such  reasonable  human  beings  can  commit  murder; 
ond«  That  Julia  Bulette  was  a  human  being,  for  human 
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beings  only  can  be  murdered  under  all  definitions  of  thit 
word;  Third.  Millian  must  (the  indictment  being  true) 
have  killed  Bulette — there  can  be  no  murder  without  kill- 
ing; Fourth.  The  killing  must  have  been  unlawful;  for 
lawful  killing  is  not  murder;  Fifth.  It  must  have  been  fel- 
onious, for  no  killing  is  murder  or  manslaughter  unless  it 
be  done  feloniously;  Sixth.  It  must  have  been  done  witli 
malice  aforethought,  for  this  is  an  ingredient  in  all  murder. 
The  time  and  place  are  also  stated,  and  the  instrument  or 
means  used  to  produce  death. 

What  other  facts  need  be  alleged  or  proved  to  show  the 
commission  of  the  offense  charged?  Now,  whilst  we  would 
not  be  considered  as  sanctioning  such  a  form  as  we  have 
given  above,  we  have  no  hesitation  in  saying  that,  if  tlie 
legislature  had  prescribed  such  a  form  in  section  23o,  we 
would  have  been  perfectly  justifiable  in  holding  that  tbore 
was  no  discrepancy  between  that  and  section  236.  The 
legislature  has  prescribed  a  form,  and  this  indictment  Las 
followed  that  form  in  all  its  parts,  only  making  two  addi- 
tions to  the  prescribed  form,  both  of  which  tend  to  make 
the  indictment  more  perfect.  They  certainly  do  not  de- 
tract anything  from  its  certainty  and  precision.  We  think 
this  indictment  complies  with  all  the  requirements  of  tbe 
statute. 

In  regard  to  the  power  of  the  legislature  to  make  suck  an 
indictment  sufficient,  we  can  see  no  constitutional  objection. 
The  power  of  State  legislatures  to  prescribe  the  method  of 
proceedings  in  civil  and  criminal  courts,  is  universally  con- 
ceded. The  constitution  of  the  United  States,  and  also  of 
our  own  State,  conttiins  a  clause  to  this  effect:  ''No  person 
shall  be  held  to  answer  for  a  capital,  or  otherwise  iufamoos 
crime,  unless  on  presentment  or  indictment  of  a  grand  juij.'' 

This  clause  of  the  constitution  would  not  prevent 
[*439]  the  legislature  from  authorizing  the  trial  of  *crini- 

inals  upon  the  mere  presentation  of  a  grand  juij* 
A  presentment  at  common  law  was  a  mere  informal  state- 
ment of  a  grand  jury  (not  prepared  by  the  law  officer  of  tta 
court),  calling  attention  to  the  existence  of  some  violation 
of  law  which  the  jury  might  think  needed  correction.    An 


1867.]      State  of  Nevada  v.  Millain.  393 


opinion  of  the  Gonrt — Beattj,  G.  J. 


nent  is  defined  to  be  a  ''written  accusation  of  one  or 
persons,  of  a  crime  or  misdemeanor,  presented  to, 
referred  upon  oath  or  affirmation  by  a  grand  jury 

•  conToked,"  Now,  as  the  constitution  only  requires 
tment  or  indictment  before  trial  for  a  capital  offense, 
aot  intend  thereby  to  prevent  the  legislature  from 
ibing  how  the  grand  jury  should  form  their  indict- 
but  simply  that  such  a  body  should  in  some  finni 

s  their  approbation  of  the  prosecution,  before  a  party 
l>e  put  on  his  final  trial  for  a  capital  or  otlier  iu- 
s  offense. 

next  point,  and  perhaps  the  most  important  one 
by  appellant,  is  this:  that  the  court  below  should 
.rrested  the  judgment,  because  the  indictment  was 
indictment  for  murder  in  the  fii*st  degree,  and  tliere- 
d  not  sustain  the  verdict  of  the  jury.     This  brings 

question,  whether  murder  in  the  first  degree  uiid 
r  in  the  second  degree  are  two  distinct  offenses,  re- 
I  separate  and  distinct  indictments,  or  whether  tliey 
ih  but  one  offense,  requiring  a  single  form  of  inclict- 

The  appellant  contends  that  they  are  two  separate 
s.  That  murder  in  the  first  degree  contains  certain 
its  of  crime  which  do  not  necessarilv  enter  into  the 
crime  of  murder,  and  that  therefore  no  man  can  be 
ted  of  tlie  crime  of  murder  in  the  first  degree,  unless 
pecial  circumstances  of  atrocity  which  raise  it  from 
ide  of  ordinary  murder  be  specially  stated  in  the  iu- 
nt.  That  murder  in  the  first  degree  is  just  as  dis- 
om  ordiuarj' murder  as  murder  is  from  manslaughter. 
port  of  this  position,  we  are  referred  to  the  work  of 
I  on  Criminal  Procedure,  vol.  II,  sec.  5G2,  el  sajuif/fr. 
asou  of  Mr.  Bishop  in  favor  of  the  proposition  that 

•  in  the  fii'st  degree  and  simple  murder  (murder  in 
ond  degree),  as  defined  in  a  statute  almost  identical 
U'S,  is  conclusive  and  unanswerable.    But  whilst  Mr. 

has  labored  with  zeal  and  ingenuity  to  show  the 
)  nature  of  the  two  offenses;   whilst  he  has 
itated  to  *censure  the  legislature  for  sane-  ['-^riiO] 
the  practice  of  allowing  criminals  to  be  con- 
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victed  of  au  offense  for  which  they  were  not  techDicall; 
indicted;  whilst  he  has  censured  courts  for  bo  constraiui 
statutes  as  to  allow  such  a  practice,  when  the  language  of  fh 
statute  might  fairly  (in  his  opinion),  admit  of  another  aD< 
more  reasonable  construction,  he  has  not  hesitated  to  admi 
that  where  the  statute  of  a  State  provides  for  but  one  fori 
of  indictment  for  both  grades  of  murder,  the  courts  bar 
nothing  to  do  but  to  act  on  the  law  as  they  find  it,  unlefl 
indeed  the  constitution  of  the  State  shall  be  opposed  toth 
law.  He  seems  further,  rather  reluctantly,  to  admit  Ou 
under  statutes  in  the  same  form  substantially  as  ours,  tfa 
various  State  courts  where  such  a  statute  exist  have  almos 
uniformly  held  that  the  ordinary  form  of  indictment  fc 
simple  murder  was  sufficient  to  support  a  conviction  fc 
murder  in  the  first  degree.  "We  copy  from  Mr.  Bishop 
work  three  sections,  which  clearly  show  his  views  as  1 
what  has  been  held  under  a  statute  like  ours.  In  a  note  i 
section  565,  ho  refers  to  numerous  decisions  sustaining  tl 
sufficiency  of  the  ordinary  form  of  indictment  for  murder  i 
sustain  a  verdict  for  murder  in  the  first  degree : 

*'Sec.  562.  In  the  work  on  criminal  law,  the  statutes  re 
lating  to  this  subject,  with  their  interpretations,  will,  asfu 
as  their  presentation  is  necessary,  appear — except  as  toth 
provisions  whicli  concern  the  procedure.  Let  us  here.  Low- 
ever,  repeat  the  parent  statute,  being  the  Pennsylvania  od6 
of  171)1.  It  is,  with  the  exception  of  a  part  which  relattf 
to  the  procedure,  as  follows:  *  Whereas,  the  several  offenses 
which  are  included  under  the  general  denomination  of  ffliff- 
der  differ  so  greatly  from  each  other  in  the  degree  of  theif 
atrociousness  that  it  is  unjust  to  involve  them  in  the  sinfl 
punishment,  etc.;  all  murders  which  shall  be  perpetraiea 
by  means  of  poison,  or  lying  in  wait,  or  by  any  other  kud 
of  willful,  deliberate  or  premeditated  killing;  or  which  dtt" 
be  committed  in  the  perpetration  or  attempt  to  perpefcrf* 
any  arson,  rape,  robberj',  or  burglary,  shall  be  deeiW" 
murder  of  the  first  degree;  and  all  other  kinds  of  mnrdtf 
shall  be  deemed  murder  in  the  second  degree.' 

**Sec.  563.  Here  is  a  statute  dividing  murder  intotwo 
degrees,    precisely   as    felonious    homicide  was  by  8ht 
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23,Hen.  Vni,  chap.  *1,  sec.  3,  divided  into  the  [*441] 
tvo  degrees  which  were  afterward  termed  murder 
ind  muuslaQghter.  And  if  odj  one  wishes  to  see  how  the 
the  procedure  should  be,  particularly  as  coucerns  the  form 
of  the  iudictmenty  if  the  statute  ended  here,  he  has  only  to 
reperose  the  discussions  under  our  lost  sub-title  for  a  com- 
plete judicial  exposition  of  the  matter.  But  the  statute  did 
not  80  end.  It  continued,  in  the  some  section,  to  provide 
as  follows:  'And  the  jury  before  whom  any  person  indicted 
for  marder  shall  be  tried  shall,  if  they  find  such  person 
goilty  thereof,  ascertain  in  their  verdict  whether  it  be  mur- 
der of  the  first  or  second  degree;  but  if  such  person  shall 
bo  convicted  by  confession,  the  court  shall  proceed,  by  ex- 
imination  of  witnesses,  to  determine  the  degree  of  the  crime, 
and  to  give  sentence  accordingly.' 

"Sec.  565.  It  is  never  well  for  legislation  to  moke  excep- 
tional provisions  respecting  the  procedure  in  particular 
cues.  Still,  as  legislators  will  sometimes  do  such  things, 
tbe  courts  must  deal  with  them  as  best  they  can.  And  the 
course  of  decision  in  our  tribunals  has  been  that,  if  the  in- 
dictment is  drawn  after  any  form  which  would  be  good  at 
the  common  law  as  an  indictment  for  a  common  law  mur- 
der, the  jury  may,  by  force  of  the  above  sUitutory  provisions 
Kgalating  the  procedure,  take  into  their  consideration  evi- 
dence of  those  facts  not  alleged,  which,  added  to  the 
iacts  alleged,  constitute  murder  in  the  first  degree,  as 
distinguished  from  murder  in  the  second  degree.  In 
other  words,  the  indictment  need  not  set  out  the  aggra- 
^^g  circumstances  which  swell  the  crime  to  murder  in 
tlie  first  degree,  as  the  indictment  for  the  iirst  degree  of 
felonious  homicide  called  murder  is  required  to  do  with 
'wpect  to  those  which  thus  swell  the  offense  from  the  second 
d^ree,  called  manslaughter,  to  murder.  This  comes,  as 
JQstsaid,  from  those  statutory  provisions  which  regulate 
^  procedure." 

Whilst  our  statute  distinguishing  between  murder  of  the 
^t  uud  second  degree  does  not  contain  the  preamble  as 
footed  by  Mr.  Bishop  from  the  Pennsylvania  statute,  in 
other  respects  it  is  almost  an  exact  copy  from  the  Feunsyl- 
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vania  act.  There  are  one  or  two  slight  verbal  discrepancies, 
but  there  is  nothing  ^hich  would  call  for  a  different  rale  of 
action  in  regard  to  indictments  under  the  two  acts. 
[*442]  *  Wo  are  satisfied  from  the  language  of  the  statate 
that  it  was  not  the  intention  of  the  legislature,  in 
making  the  distinction  in  the  two  classes  of  murder,  to  re- 
quire a  distinct  indictment  for  each;  and  as  it  had  been 
almost  the  uniform  practice  under  similar  acts  in  other 
States  to  hold  that  an  ordinary  indictment  for  murder  was 
sufficient  to  sustain  an  indictment  for  the  higher  crime  of 
murder  in  the  first  degree,  we  must  hold  that  the  legisla- 
ture,  in  adopting  the  statute,  also  adopted  the  interpretation 
heretofore  put  on  it. 

Holding,  then,  that  the  indictment  in  this  case  is  a  good 
indictment  for  murder  under  the  form  prescribed  by  the 
legislature,  and  that  any  indictment  which  is  sufficient  as  ft 
simple  indictment  for  murder  is  sufficient  to  sustain  a  Te^ 
diet  for  the  higher  crime  of  murder  in  the  first  degree,  the 
only  remaining  inquiry  to  be  made  is:  has  the  legislature 
the  power  to  require  a  jury,  under  an  indictment  for  mnr- 
der,  to  determine  whether  the  prisoner  has  been  guilty  of 
murder  only,  or  of  the  higher  crime  of  murder  in  the  first 
degree. 

If  we  were  called  upon  to  determine  whether  it  would  be 
proper  for  the  legislature  to  exercise  such  a  power,  probably, 
as  lawyers  accustomed  to  all  the  formalities  of  the  common 
law,  we  might  answer  in  the  negative.  But  propriety  is  one 
thing — power  is  another.  The  legislature  has  absolnte 
power  over  the  subject  of  criminal  practice,  in  most  respects. 
It  cannot  deprive  a  party  of  the  right  of  trial  by  jury,  of  the 
right  of  appeal,  the  right  to  be  defended  by  counsel,  the 
right  of  compulsory  process  for  his  wituesses,  and  perh»p« 
some  other  rights  which  are  especially  provided  for  either 
in  the  State  or  United  States  constitution.  He  cannot  efen 
bo  put  on  trial  for  an  oftV3iise  punishable  with  death,  or  for 
other  infamous  crime,  without  an  indictment  or  present- 
ment l)y  a  grand  jury.  But  the  form  of  that  indictment  or 
presentment,  according  to  our  views,  is  entirely  within thd 
control  of  the  legislative  department.    Our  statute  (secilS 
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criminal  practice  act),  declares:  ''In  all  cases  the 
ant  may  be  foand  guilty  of  any  offense,  the  commis- 
'  which  is  necessarily  included  in  that  with  which  he 
ged  in  the  indictment)  or  may  be  found  guilty  of  au 
t  to  commit  the  offense  charged." 
be  legislatare  might,  in  our  opinion,  declare 
hen  a  ^person  is  indicted  for  manslaughter  [^443] 
le  may  be  found  guilty  by  the  jury  of  either 
nghter,  murder  in  the  second  degree,  murder  in  the 
^ee,  or  be  acquitted,  as  all  the  facts  proved,  taken 
lection  with  the  law  of  the  land,  shall  appear  just  and 
Indeed,  if  no  distinction  is  to  be  made  between 

*  in  the  first  degree,  which  is  punishable  with  death, 
irder  in  the  second  degree,  which  is  only  punishable 
nprisonment,  it  would  seem  but  reasonable  that  all 
tiou  as  to  the  form  of  indictment  between  simple 

*  and  manslaughter  should  be  abolished,  for  each  of 
rimes  is  punishable  by  imprisonment  only,  and  they 
ay  be  for  the  same  term,  to  wit,  ten  years — the  only 
ice  being  that  ten  years  is  the  shortest  period  in 

*  and  the  longest  in  manslaughter.  If  indictments  in 
isases  are  to  be  governed  by  any  philosophical  nile, 
lould  clearly  designate  the  grade  of  the  offense  with 
the  prisoner  is  charged,  clearly  distinguishing  the 
charged  from  the  next  lower  grade;  or  else  there 
be  but  one  form  of  indictment  for  all  unlawful  homi- 

* 

saving  the  jury  to  determine,  from  facts  proved  on 
le  grade  of  the  offense.  It  is,  however,  our  business 
bister  the  law  as  we  find  it,  and  not  make  law. 
argument  of  Mr.  Bishop  against  the  power  of  the  leg- 
)  to  dispense  with  the  finding  of  an  indictment  for 
'  in  the  first  degree,  specifically  pointing  out  those 
stances  of  deliberation  or  atrocity  which  raise  it  from 
;ree  of  simple  murder  to  the  higher  crime,  are  priD- 
based  upon  the  following  clause  of  the  constitution 
sachusetts:  ''No  person  shall  be  held  to  answer  for 
lie  or  offense  until  the  same  is  fully  and  plainly,  sub- 
ly  and  formally  described  to  him." 
i^ufficient  to  say,  in  answer  to  his  argument,  so  far  as 
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they  are  sought  by  appellant  to  bo  applied  to  this  case,  tbat 
we  have  nothing  in  our  constitution  at  all  similar  to  this. 

Appellant  contends  that  thei-e  is  not  sufficient  evidence 
to  sustain  the  verdict;  that  the  whole  amount  of  proof  ia, 
that  defendant  was  found  in  possession  of  some  of  the 
property  of  deceased.  We  view  the  proof  in  a  different 
light.  He  was  found  in  the  possession  of  a  large  amount  of 
the  property  of  the  deceased,  and  of  that  property  which  she 
had  only  a  few  hours  before  her  death;  not  only  in 
[*444]  *possession  of  an  amount  of  her  property,  which  he 
could  not  well  have  obtained  honestly,  but  he  is 
shown  to  have  made  false  statements  in  regard  to  it. 

At  least,  if  the  statements  were  true,  he  could  easily  hate 
proved  some  of  them  to  be  so,  whicli  he  neither  did  nor 
attempted  to  do.  He  made  statements  in  regard  to  the 
dresses  and  jewelry  having  belonged  to  bis  wife,  who  he 
said  was  dead.  Yet  on  the  trial  he  made  no  attempt  to 
show  he  ever  had  a  wife,  nor  any  attempt  to  find  the  woman 
who  had,  according  to  his  story,  sent  a  dress  pattern  by 
him  for  sale.  When  he  sold  the  diamonds,  instead  of  sell- 
ing them  in  their  settings,  he  took  them  ont  of  the  gold  set- 
tings and  sold  them  separately.  This  was  not  the  condact 
of  an  innocent  man. 

The  possession  of  property  recently  stolen,  or  taken  from 
the  owner  by  the  perpetration  of  other  felony,  such  as  b^^ 
glary  or  robbery,  etc.,  is  at  least  some  evidence  against  the 
person  having  possession  of  the  same  that  he  is  the  felon. 
If  the  property  is  such  in  character  or  quantity  as  would 
not  be  likely  to  come  honestly  into  the  hands  of  the  person 
with  whom  it  may  be  found,  as  ladies'  dresses,  jewelry,  etc., 
in  the  hands  of  a  single  man  not  engaged  in  trade  or  pawn- 
brokerago  business,  this  would  greatly  strengthen  the  evi- 
dence. If  such  articles  were  found  in  large  quantity,  be- 
yond the  apparent  means  of  the  party  to  acquire  honestly, 
this  would  still  further  increase  the  strength  of  the  evidence. 
If  the  party  should,  in  addition  to  all  these  things,  tell  lies 
about  the  property,  and  attempt  to  dispose  of  it  under  fate 
pretenses  and  representations,  the  evidence  wonld  become 
conclusive  beyond  all  reasonable  doubt.     In  this  case  the 
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rideoce  seems  satisfactory  that  the  dofeudant  was  guilty  of 
6  offense  charged. 

The  only  remainiDg  question  to  be  discussed  is,  did  the 
nrterr  either  in  giving  its  instructions  or  in  withholding 
tse  asked  by  the  defendant?  The  first  portion  of  the 
age  to  which  exception  is  taken  is,  that  the  court  charges 
jary  that  they  must  find  the  prisoner  guilty  of  murder  in 
firet  degree,  murder  in  the  second  degree,  or  not  guilty; 
iS  taking  from  them  the  right  to  find  the  prisoner  guilty 
manslaughter. 

fhe  evidence  here  shows,  if  it  shows  anything,  that  do- 
«ed  was  killed  at  a  late  hour  of  the  night  or  in 
)  morning  in  her  bed,  and  ^that  after  the  killing  the  [^445] 
086  was  robbed.  There  is  no  testimony  at- 
npted  to  be  introduced  by  defendant  showing  or  attempt- 
;  to  show  the  killing  might  have  been  done  in  a  quarrel 
light.  The  law  presumes  that  every  unlawful  voluntary 
ling  is  murder. 

[q  the  absence  then  of  any  explanatory  evidence,  the  de- 
idant  was  guilty  in  the  eye  of  the  law  of  murder,  or  noth- 
,'.  It  was  therefore  proper  to  give  the  charge  as  above 
ied.  If  it  was  proper  under  such  a  state  of  facts  to  charge 
)  jury  they  might  in  their  discretion  find  the  prisoner 
ilty  of  manslaughter,  it  was  equally  proper  to  charge  tl)oy 
;ht  find  him  guilty  of  an  assault  to  commit  murder,  or 
tfl  guilty  of  a  simple  assault,  for  both  of  these  are  crimes 
wLich  a  party  under  our  statute  may  be  convicted  upon 
indictment  for  murder.  Yet  in  a  case  where  a  party  wns 
'ond  all  question  slain  and  another  party  indicted  for  the 
rder,  it  would  seem  ridiculous  to  charge  the  jury  that 
J  might  find  the  defendant  guilty  of  a  simple  assault. 
appellant  quotes  the  following  language  from  the  judge's 
rge,  and  complains  that  it  is  erroneous: 
'If  you  believe  from  the  evidence  that  about  the  nino- 
ith  day  of  January  last,  at  Virginia,  Storey  county,  the 
3udant  with  malice  aforethought,  either  expressed  or  im- 
d,  and  wi|.h  deliberation  and  premeditation,  did  uulaw- 
Y  kill  Julia  Bulette,  with  intent  to  take  her  life,  it  will 
fttitute  murder  of  the  first  degree;  and  you  should  so 
;  otherwise  you  will  acquit." 
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The  objection  to  this  is,  that  iu  effect  the  jury  are  i&- 
strnctccl  what  it  takes  to  make  murder  in  the  first  degree; 
and  after  being  so  instructed,  they  are  told  that  if  theyciD- 
not  find  these  circumstances  to  have  attended  this  killiog, 
they  must  acquit  the  defendant.  If  there  is  any  objectioD 
to  this  instiniction,  it  is  too  favorable  to  defendant.  The 
jury  are  instructed  iu  effect,  if  you  fail  to  find  that  the  kill- 
ing of  this  woman  was  attended  with  a  deliberate  aod  pre- 
meditated intent  to  kill  (circumstances  which  raise  the 
offense  of  simi)lo  murder  to  murder  in  the  first  degree)  pa 
will  acquit  the  defendant  although  you  may  believe  he  was 
guilty  of  the  crime  of  murder;  that  is,  of  killing  the  de- 
ceased with  malice  aforethought,  but  without  a  deliberate 
or  premeditated  intent  to  kill.  If  then,  this  illStTtl^ 
[^iiG]  tion  was  erroneous,  a  *point  we  will  not  now  difr 
cuss,  it  was  an  error  in  favor  of,  not  to  the  prejadioe 
of  the  prisoner. 

The  next  language  complained  of  is  this:  "If  you  belieie 
the  defendant  guilty  of  an  offense,  and  doubt  as  to  the  de- 
gree, you  can  only  convict  of  the  lowest  degree  of  crime 
within  the  grade  of  the  one  charged — murder  in  the  first  or 
second  degree." 

This  language  is  not  technically  correct,^  but  could  not 
operate  to  the  prejudice  of  defendant  if  we  are  right  in  the 
first  views  expressed  about  the  judge's  charge.  Thatii^ 
that  there  was  no  testimony  before  the  jury  authorizing  then 
to  consider  the  guilt  or  innocence  of  the  prisoner  in  regud 
to  any  crime  less  than  murder. 

In  another  portion  of  the  charge  the  judge,  after  speik- 
iug  of  the  unsatisfactory  character  of  conclusions  drawi^ 
from  the  mere  fact  of  the  prisoner  beiug  found  in  posseseiot 
of  stolen  property,  adds:  **It  will  be  necessary  for  the  pros- 
ecutor to  add  the  proof  of  other  circumstances  indieatiTew 
guilt  in  order  to  render  the  naked  possession  of  atliiD{ 
available  to  a  conviction,  such  as  the  previous  denial  of  tto 
possession  by  the  party  charged,  or  his  refusal  to  give  «bJ 
exj)lanation  of  the  fact,  etc." 

This  language  is  complained  of  because,  sajrs  couDselte 
a]>pellaut:  "This  language  unexplained  led  the  jury  tocos-. 
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hat  the  defendant's  failure  to  testify  and  explain  these 
when  the  law  held  out  to  him  an  opportunity  to  do 
^mpanied  by  proof  of  the  possession,  would  warrant 
1  finding  a  verdict  of  guilty." 

>minon  law  the  failure  of  the  prisoner  to  account  for 
session  of  stolen  goods  was  held  a  strong  circum- 
against  him,  although  from   the  rules  of  evidence 
;hat  system  it  was  frequently  difficult  if  not  impossi- 
lo  so.     At  least  it  might  be  impossible  even  for  an 
it  man  to  account  for  his  possession  under  the  i*ule 
ence  as  established  at  common  law. 
instruction  would  formerly  have  been  correct.  Surely 
lot  be  incorrect  now,  because  the  prisoner  has  one 
of  accounting  for  stolen  goods  in  his  possession, 
he  did  not  have  at  common  law. 
Qother  portion  of  the  instruction  the  jury  were  prop- 
utioned  against  giving  any  effect  or  weight  to  the 
of  the  prisoner.     The  same  observations  we 
lade  in  regard  to  this  *latter  point  will  apply  [*4:47] 
e  other  matters  contained  in  the  charge, 
portion  of  the  charge  which  at  first  blush  seemed  to 
lev  of  this  opinion  most  questionable,  is  contained 
following  language : 

e  distinction  between  murder  of  the  first  and  second 
is  quite  nice.  I  will  briefly  state  such  distinction, 
jh  from  the  testimony  I  apprehend  that  you  may 
le  that  the  defendant  was  either  guilty  of  murder  of 
i  degree,  or  innocent." 

constitution  provides  that  "Judges  shall  not  charge 
in  respect  to  matters  of  fact,  but  may  st^ito  the  testi- 
md  declare  the  law." 

language  is  contained  in  many  of  the  newly  adopted 
lonstitutions.  When  it  was  first  introduced,  or  where 
peculiar  expressions  originated,  we  have  been  unable 
in  the  limited  period  we  have  devoted  to  the  sub- 
Tor  have  we  found  much  adjudicated  as  to  the  force  of 
xpressions,  or  the  construction  to  be  put  upon  them. 
California  constitution  contains  the  same  language, 
3  supreme  court  of  that  State,  in  the  case  of  the  Peo- 
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pic  V.  Yharra  (17  CjiI.   170-1),  nso  Ibis  language:  "Tha 
jiii'v,"  saj'S  Cliitty,  **  arc  as  much  judges  of  the  fact  as  tli6: 
courts  are  of  the  law,  and  have  an  absolute  power  io  acquit 
or  coiivicrt;  and  it  would  be  a  great  responsibility  for  the  \ 
mind  of  a  judge  if  he  wore  to  decide  on  the  guilt  or  inno-: 
cence  of  the  prisoner.  (1  Chit.  Cr.  Law,  528.)     The  rule  it  \ 
common  law  appears  to  be  that  a  judge  may  express  to  the 
jury  his  opinion  in  regard  to  the  weight  of  evidence,  (t'on. 
V.  (ItlldHy  10  Pick.  252.)     But  it  has  been  held  in  Alaban* 
that  a  court  shoidd  not  charge  as  to  facts,  even  in  a  cifil 
case.  {Ttibb  v.  JUaddinf/,  1  Minor,  129.)     It  is  nuneccssaij 
to  inquire  whether  the  instruction  in  this  case  was  in  violi- 
tion  of  the  principles  of  common  law;  it  was  clearly  witliia 
the  j>rohibition  of  the  constitution,  and  cannot  be  main- 
tained without  disregarding  the  previous  ju'ovisions  of  Ihit 
instrument.  The  language  of  the  constitution  is :  that  'Judges 
shall  not  charge?  juries  with  respect  to  matters  of  fact,  bnt 
may   state  the    testimony  and    declare    the    law.'    (Gonat 
Art.  VI,  Sec.  17.)   This  provision  is  violated  when- 
["-148]  ever  *a  judge  so  instructs  as  to  force  the  jury  to  a 
]>articular  construction  upon  the  whole  or  any  pari 
of  the  case,  or  to  take  away  their  exclusive  right  to  \reigii 
the  evidence  and  determine  the  facts.     The  meaning  of  tlia 
])r(>vision  is,  that  tlie  judge  shall  decide  upon  the  liiwand 
the  jury  upon  the  facts,  and  tliat  the  former  shall  notinvada 
tluj  province  nor  usurp  the  powers  of  the  latter.    The  jndg* 
has  no  more  right  to  control  the  opinion  of  the  jury  u\Km% 
matter  of  fact  than  the  jury  have  to  disregard  the  directiwiB 
of  the  judge  upon  a  matter  of  law." 

From  the  vi(?ws  here  (^x]uessed,  we  should  say  that  Ita 
court  in  eftect  held  that  this  clause  in  the  constitution U 
but  an  affirmance  of  the  common  law  principle,  that  tirt 
court  is  io  be  the  judgcj  of  all  cpiestions  of  law^  and  tliejniT 
of  all  (piestions  of  fact.  So  far  as  the  testimony  is  oon- 
cerned,  the  court  is  usually  tlio  exclusive  judge  as  to  i^ 
admissibility;  the  jury  must  determine  as  to  its  weii^lit, 
aftt?r  admitted.  Dut  whilst  the  jury  cau  determine  as  la 
tlie  weight  and  credibilitv  of  trstimonv,  the  court  mavc* 

CJ  ft'  ft-     '  * 

tainly  at  common  law  determine  whether  there  is,  or  uoti 
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ttf  testimony  tendiug  to  prove  a  certain  fact  or  facts  ^vliicli 
n  essential  to  Hastain  an  action  or  support  a  prosemtion. 
'is  on  this  principle  that  courts  daily  grant  nonsuits  in 
ril  cases,  and  in  criminal  cases  direct  or  advise  juries  to 
loit. 

[fa  prisoner  is  under  indictment  for  murder,  and  tho  proso- 
[ion  fails  to  establish  the  fact  by  at  huist  reasonably  eon- 
sive   testimony  that  the  person  charged    to  have  been 
led  is  really  dead,  the  court  would  not  hesitate  to  direct 
advise  the  jury  to  acquit.     So  too  when  a  party  is  charged 
have  committed  murder  by  poisoning,  and  all  tho  proof 
lirected  to  such  a  charge,  and  the  deceased  is  shown  to 
ve  died  by  poison  and  not  by  any  other  kind  of  violence, 
rely  it  would  not  be  improper  in  the  judge  to  say  that  all 
onions  and  willful  poisoning  which  proves  fatal  is  murder 
the  first  degi'ee;  and  as  there  is  no  charge  or  proof  against 
lendant  that  he  caused  the  death  of  the  party  ho  is  ac- 
ised  of  murdering  in  any  other  way  than  by  i>oisoning, 
erefore  I  advise  you  there  is  no  proof  to  justify  a  conviction 
:  mnrder  in  the  second  degree  or  manslaughter.     Thorc- 
•re,  if  you  are  fully  satisfied  that  the  j)risoner  caused  tho 
Bath  of  deceased  by  poisoning,  you  will  convict  of 
marder  in  the  first  degree.     But  if  you  have  any  ['^49] 
Jasonable  doubt  on  this  subject  you  will  acquit. 
'Uch  an  instruction  seems  to  us  in  such  a  case  not  only 
Toper,  but  where  the  testimony  is  doubtful,  necessary  for 
be  protection  of  the  prisoner.     Otherwise  the  jury,  when 
bcyare  not  fully  satisfied  of  the  guilt  of  (he  prisoni^r,  might 
ompromiso  with  their  consciences  by  finding  him  guilty  of 
n  offense  wliich  would  not  de])riv(^  him  of  life. 

hi  the  case  of  the  Sfate  v.  PhWiiiS,  (24  Mo.  ^17."),)  referred 
H)y  Bishop  in  a  note  to  section  five  hundred  and  sixty- 
ve  of  liis  valuable  work  on  criminal  j>roce(liir(%  tli<'  a|>p(il- 
'te  court  seems  to  have  granted  a  new  trial  because  tho 
)nrt  below  gave  instructions  in  regard  to  murder  in  tho 
HJond  degi*ee,  under  which  instructions  defendant  was  found 
liltv  of  that  offense,  where  the  indictment  was  for  nnuiler 

the  first  degree,  and  we  infer  [for  wo  have  not  the  twen- 
-fourtli  Missouri  Ilex^orts  to  examiuej  tho  testimony  was 
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such  that  he  must  have  been  guilty,  as  charged,  or  notj 
ty  at  all.  So  far  as  we  can  understand  the  case,  it  sost 
the  views  we  have  here  ex])res8ed,  and  even  goes  fur 
than  perhaps  we  would  be  willing  to  go.  With  oar  pre 
impressions  we  should  certainly  hesitate  to  grant  a 
trial  merely  because  the  jufy  had  found  liim  guilty  of  a 
offense  than  the  one  reall}'  committed,  unless  indeed  be  1 
self  had  distinctly  asked  the  jury  to  be  instructed  that 
must  find  him  guilty  of  a  higher  offense  or  none.  The 
there  was  no  pretense  of  there  being  any  evidence  to  jui 
the  lower  degree  of  crime,  it  would  become  a  serious  d< 
if  the  prisoner  would  not  be  entitled  to  a  new  trial  or  a 
charge.  But  it  will  perhaps  bo  time  enough  to  meet 
question  when  it  arises.  For  this  case  it  is  sufficient  to 
it  is  our  opinion  no  violation  of  the  constitutional  provi 
referred  to  for  the  court,  in  a  clear  case,  to  instruct  the 
that  there  is,  in  the  opinion  of  the  court,  no  evidence  t 
ing  to  convict  a  prisoner  of  any  lower  grade  of  offense  1 
the  one  charged.  If  however  there  is  any  evidence  al 
however  slight,  on  any  reasonable  theory  of  the  case  coi 
tent  with  the  evidence  given,  under  which  the  defeui 
might  be  convicted  of  a  lower  grade  of  offense  than  the 
charged,  then  the  court  should  instruct  as  to  tlie  natni 

both,  or  of  any  offense  of  a  lower  grade  of  which 
[*450]  prisoner  might  by  possibility  be  found  guilty  *1 

ing  the  jury  to  determine  all  questions  of  facial 
which  there  might  bo  any  controversy  among  reasonable  n 
Taking  the  testimony  and  the  legal  presumptions  arii 
therefrom  in  this  case,  and  there  could  be  no  question 
that  the  offense  was  of  a  higher  grade  than  manslaugli 
Whether  it  could  have  been  held  to  be  of  a  lower  gi 
than  murder  in  the  first  degree  by  a  reaaonsible  being,  i 
bo  somewhat  doubtful.  Whether  it  could  or  not,  the  n 
expression  of  the  judge  that  he  thought  the  jury,  under 
evidence  given,  might  conclude  either  that  the  prisoner 
guilty  of  murder  in  the  first  degree  or  else  not  guilty,  ^ 
accompanied  with  a  clear  and  explicit  instruction  as  in 
case,  that  the  jury  might  find  him  guilty  of  murder  in 
first  or  second  degree,  is  not  error  injurious  to  thepriso 
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ere  is  uothiDg  wroug  in  the  definition  of  murder  in  ilio 
iegree,  as  given  bj  the  court  to  the  jury;  ut  least  noth- 
J  mislead  the  jury.  There  is  no  real  distinction  in  tlio 
ling  between  the  word  "inferred,"  as  used  by  the 
;,  and  'implied,"  as  used  in  the  statute.  Nor  was  it 
isary  for  the  court  to  tell  the  jury  that  murder  by  lying 
dty  poison,  etc.,  was  murder  in  the  first  degree.  There 
lo  evidence  or  charge  of  such  killing  in  this  case.  It 
sufficient  to  show  that  where  the  killing  was  willful, 
lediated,  unlawful  killing,  it  amounted  to  murder  in  the 
degree. 

le  next  complaint  of  appellant  is,  that  the  court  in- 
itetl  the  jury  that  the  intent  to  kill  *'  need  not  have  ox- 
for  any  given  length  of  time  before  the  killing."  In 
r  words,  that  willful,  deliberate  and  premeditated  kill- 
aight  take  place  in  cases  where  the  design  to  kill  was 
ed  at  the  very  moment  of  striking  the  fatal  blow.  This, 
link,  the  settled  law.  (See  People  v.  Clark^  3  Seld.  385, 
see,  also,  Whart.  Cr.  L.,  sec.  1,113.)  The  case  of 
\mn  V.  Peopfe(l  Park  Cr.  II.),  was  overruled  in  the  case 
1  from  3  Selden,  and  the  Iowa  case  alone  stands  to  sup- 
appellant's  views,  against  numerous  authorities  on  the 
r  side. 

e  apprehend  the  true  difference  between  simple  murder, 
inrder  in  the  second  degree,  and  murder  in  the 
degree,  *under  our  statute,  does  not  consist  in  [*451] 
eogth  of  time  the  murderer  must  have  delibor- 
,  but  whether  he  had,  at  or  before  striking  the  fatal 
',  formed  the  design  to  slay  his  victim.  If  such  design 
formed,  however  recently,  it  will  be  murder  in  the  firs^ 

it  be  asked,  what  is  the  distinction  between  willful, 
>orate,  premeditated  killing,  under  our  statute,  and  kill- 
with  malice  aforethouglit;  the  answer  is,  that  mnlice 
ithonght,  as  used  in  the  old  common  law  indictments, 
lot  necessarily  imply  that  there  was  any  preconceived 
it  to  take  life.  The  malice  aforethought  may  have 
only  a  preconceived  intent  to  commit  some  other  fel- 
If,  for  instance,  in  oiu*  State,  a  party  were  to  attempt. 
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upon  a  preconceived  design,  to  commit  mayhem,  and 
blow  given  in  the  attempt  shouhl  prove  more  serious  i 
was  intended,  and  produce  a  fatal  result;  this  woult 
murder.  The  preconceived  intent  to  commit  a  felouy  vi 
furnish  the  ingredient  of  malice  aforethought.  Bq 
such  supposed  case,  tlicre  is  no  willful,  deliberate  or 
meditated  intent  to  kill;  consequentlj'  the  crime  wonL 
but  murder  in  the  second  degree. 

Appellant  objects  to  the  following  language  used  u 
judge's  charge:*  "By  reasonable  doubt  is  ordinarily  m 
such  a  one  as  would  govern  or  control  you  in  your  busi 
transactions  or  the  usual  pursuits  of  life."  This  is  obJ€ 
to  on  the  authority  of  Jane  v.  Com.  (2  Met.  Ky.  30.) 

An  examination  of  the  case  in  second  Metcalf  does 
in  our  opinion,  support  the  views  of  ap])ellant.  We  d( 
deem  it  necessary  to  go  into  an  analyzation  of  the  ] 
tucky  case  to  show  the  distinction  between  tluit  and 
SuflSce  it  to  say,  that  the  peculiar  ])hraseology  of  th( 
struction  in  that  case  was  such  as  in  the  opinion  of 
appellate  court  might,  perhaps,  have  induced  the  jur 
believe  they  were  to  weigh  the  testimony  and  decide 
case  on  the  weight  of  testimony.  Here  there  is  no  i 
complaint.  The  jury  were  plainly  told  that  if  they  had 
reasonable  doubt  as  to  defendant\s  guilt  they  must  ac( 
There  does  not  appear  to  be  any  serious  objection  to 
instruction^  given,  other  than  that  ih^y  are  too 
[^IS'i]  and  contain  many  "^things  which  were  uuueces 
and  rather  calculated  to  confuse  thau  enlighten 
j»iry. 

Among  other  instructions  asked  by  the  ])risoner  were 
following:  **Tlio  jury  is  instructed  that  the  fact,  that 
clothing  or  other  pi'opert}'  of  the  deceased  was  found  in 
possession  of  the  defendant  after  her  decease,  is  not  s 
cient  of  itself  to  warrant  the  jury  in  finding  the  defeat 
guilty  under  the  indictment  against  him.**  **  You  are 
structed,  even  if  you  lind  the  goods  belonging  to  decea 
in  luu*  life  were  in  j)ossess:ion  of  defendant,  that  this' 

•The  giving  of  a  proi'lsely  simil.ir  instruction  in  StcUe  v.  Rovrr  (11  KeT.SI3)t^ 
to  be  error,  and  this  cago,  upon  tbiH  puiut,  w;tB  oxprutisly  oycrrulecL 
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ErtI  by  DO  means  conclusive,  but  one  *wLoso  pcrsuasivo 
lower  is  very  slight.'"  Both  these  were  refused  by  tho 
JOnrt,  and  the  prisoner's  cjounsel  excej)te(l. 
.  We  are  of  opinion  the  court  did  ]>erfect]y  right  in  rofiis- 
Bg  these  iustiiictions.  It  is  true,  the  mere  fact  of  iindin<^ 
aroperty  that  liud  belonged  to  deceased  in  tlie  ])ossossi()n  of 
lefeudaut,  might  not  be  sufficient  to  warrant  his  convit*- 
iioD,  or  even  to  raise  a  reasonable  suspicion  tagainsL  him. 
For  instance,  had  the  defendant  been  a  pawnbrokt^r,  and 
had  there  been  a  single  article,  or  only  two  or  three  articles 
ol  property  which  had  belonged  to  deceased  found  exp<.)sod 
in  his  shop  window,  this  would  Ijardly  have  been  a  sus- 
picions circumstance.  On  tho  other  hand,  tho  number  and 
value  of  the  articles  fcmnd,  the  place  where  they  had  bt^Mi 
eoncealed  or  deposited  before  found,  and  other  cinMim- 
stauces  which  we  can  imagine  connected  with  the  ihiding, 
might  clearly  indicate  -the  defendant's  guilt. 

To  give  them  such  instructions  as  these  is  simply  calcu- 
lated to  mystify  and  confuse  the  jury.  The  court  did  por- 
iectly  right  in  refusing  to  give  them  without  the  necessary 
ami  proper  qualifications.  The  court  did,  in  fart,  give  these 
iuslrnctions  in  the  charge  to  the  jury  with  the  proper  qnali- 
fications  and  explanations,  as  the  following  extracts  from 
tlie^nain  charge  will  show: 

*'Tbo  testimony  in  the  case  tends  to  show  tho  property  of 
tlic  deceased,  or  some  portion  of  tho  same,  in  tli(5  posses- 
sion of  the  defendant,  at  a  time  subsequent  to  the  alleged 
JDorder,  and  at  quite  a  recent  date.  The  degree  of 
height  to  which  this  character  of  ^testimony  is  en-  ["lo*]] 
WIetl  in  law  is  laid  down  by  Greeideaf  in  his  work 
*>tt  Evidence,  and  I  have  extracted  from  and  ijicorporate  as 
•  part  of  my  instructions  to  you,  a  portion  of  section  31 
ofllje  third  volume:  'The  caution  necessary  to  be  ob- 
served  on  this  point  ajqdies  with  more  or  less  force  in  all 
*^rittiinal  trials,  but  from  tho  nature  of  tho  case  is  more  fre- 
9^ently  and  urgently  demanded  in  prosecutions  for  homi- 
cide and  larceny.  We  have  heretofore  adverted  to  tho  pos- 
*^ion  of  the  instruments  or  tho  fruits  of  a  crime  as 
"Wording  ground  to  presume  the  guilt  of  the  possessor;  but 
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on  ibis  subject  no  certain  riila  can  be  laid  down  of  auiveml 
application;  the  presumption  being  not  conclasive  bat  dis- 
putable, and  therefore  to  be  dealt  with  by  tho  jurj  alone  m  ' 
a  mere  inference  of  fact .  Its  force  and  value  will  depend 
on  several  considerations.  In  the  first  place,  if  the  fact  d 
possession  stands  alone,  wholly  unconnected  with  Aoy  other 
circumstances,  its  value  or  persuasive  power  is  very  slight, 
for  the  real  criminal  may  have  artfully  placed  the  article  in 
the  possession  or  upon  the  ])remises  of  an  innocent  {)ersoD, 
the  better  to  conceal  his  own  guilt.  *  *         *       t 

**  *It  will  bo  necessary  for  the  prosecution  to  add  the 
proof  of  other  circumstances,  indicative  of  guilt,  in  order  to 
render  tho  naked  possession  of  the  thing  available  ton'aitb 
a  conviction,  such  as  tho  previous  denial  of  the  possession 
by  the  party  charged,  or  his  refusal  to  give  any  explaDatioB 
of  tho  fact,  or  giving  false  and  incredible  accounts  of  the 
manner  of  the  acquisition;  or  that  he  has  attempted  todia^ 
pose  of  it,  or  to  destroy  its  marks,  or  that  he  has  fled  crab- 
sconded,  etc.,  or  other  circumstances  naturally  calculated 
to  awaken  suspicion  against  him,  and  to  corroborate  the 
inference  of  guilty  possession.' 

"If  you  should  bo  satisfied  from  the  evidence  that  the 
articles  of  jewelry,  clothing  and  watches  exhibited,  oranj 
of  them,  were  in  tho  possession  of  Julia  Bulette  at  the  time 
of  her  death,  and  were  taken  and  carried  away  at  said  time 
by  the  person  who  caused  her  death,  and  that  the  articlei 
so  taken  wero  afterwards  found  in  the  possession  of  John 
Millain,  defendant,  it  devolved  upon  him  to  explain  and 
recount  for  such  possession  by  him,  and  unless  he  has  ex- 
plained his  possession  to  have  been  by  means  not  connected 
with  tho  death  of  deceased,  or  upon  any  reasonable 
[*4:54]  hypothesis  of  his  ^njnocence,  and  this  fact  being 
supported  by  other  circumstances  indicative  of  goiU^ 
you  will  be  warranted  in  giving  such  facts  such  weight ti 
you  may  deem  proper  tending  to  establish  guilt." 

Tho  record  shows  that  tlie  jury  did  not  see  the  instrne- 
tions  refused  or  hear  them  read;  so  there  was  no  harm  dona 
to  the  defendant  by  the  court  refusing  to  givo  these  instroo- 
tions  without  explanation. 
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abstract  principles  of  law  not  applicable  to  the  state 
foaud  in  the  case,  should  not  bo  given  by  way  of 
ion  to  a  jary. 

>f  the  opinion  that  the  judgment  should  be  affirmed, 
court  below  directed  to  fix  a  day  foj|^^;|e€^r7;}'iug  its 
)  into  execution. 


iON,  J.,  concurring: 

i  are  numerous  questions  presented  by  this  appeal, 
fhich  have  been  very  thoroughly  considered  in  the 
ig  opinion  of  the  chief  justice;  and  as  I  agree  with 
he  conclusion  attained  therein,  I  consider  it  unncc- 

0  review  all  the  points  made  on  defendant's  behalf, 
kll  therefore  restrict  my  inquiries  to  the  more  mate- 
»tious  wherein  I  do   not  fully  coincide  with  our 

Beatty  in  the  reasoning  he  advances  in  sup])()rt  of 
uclusions,  together  with  some  additional  authorities 

upon  these  questions,  arising  on  the  case. 
eir  consecutive  order,  the  first  error  assigned  is  the 
of  the  court  below  to  exclude  D.  Black  from  the 
f  grand  jurors.  Upon  being  interrogated  under  oath 
g  his  competency  as  a  grand  juror  in  this  case,  he 
bat  *^  ho  had  heard  of  the  charges  against  defendant, 
d  an  opinion  touching  the  guilt  or  innocence  of  dc- 
."  •*  That  he  might  bo  required  as  a  witness  fur  the 
)  of  identifying  a  piece  of  the  property  recovered  as 
ng  to  deceased."  **  That  he  did  not  know  whether 
Id  bo  called  upon  as  such  witness.'*  "That  lie  was 
rosecutorof  defendant,  and  was  taking  no  interest  in 
)secution  for  the  offense.**  Counsel  for  the  tlt»fense 
>ou  challenged  said  Black  for  one  of  such  jury,  for 
first,  that  he  was  a  witness  for  the  prosecu- 
reference  to  the  charge  against  ^defendant;  [^455] 
,  that  he  had  formed  and  expressed  a  decided 

1  that  the  defendant  was  guilty  of  the  said  oflense  for 
ho  had  been  held  to  answer."  This  assignment  of 
night  properly  bo  disposed  of  here  without  further 
• 

iprounds  stated  by  defendant's  counsel  on  this  point 
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are  not  sustained  by  the  record.  Black  sajs  iiothiDj 
a  decided  opinion,  a  qualifying  "word  peculiar  to  tl 
tion  of  the  criminal  code,  and  evidently  used  in  this  < 
tiou  so  as  to  admit  of  persons  on  the  grand  jury  irbt 
be  excluded  under  the  more  rigorous  rule  applied 
jurors,  whose  opinions,  formed  or  expressed,  were  "n 
lied,"  as  prescribed  by  the  statute.  The  juror  men 
that  he  *'had  an  opinion  touching  the  guilt  or  inuoc 
the  accused."  This  alone  was  no  suflScient  ground 
eluding  him  from  the  panel. 

Furthermore,  I  cannot  perceive  wherein  the  pres 
this  juror  at  the  grand  inquest  could,  under  any  ruh 
toiy  or  otherwise,  have  prejudiced  the  rights  orinte 
the  accused,  as  the  record  before  us  does  not  show 
was  either  a  witness  before  the  grand  juiy  or  upon  i 
atw'hich  the  conviction  was  had.  And  the  record  is 
presented  to  us  as  to  authorize  us  in  believing  thai 
not  a  witness  before  either  of  the  juries.  As  I  have 
in  my  judgment  this  point  need  not  necessarily  be  ] 
farther,  but  the  earnestness  and  zeal  with  which  coui 
l>ressed  this  question  upon  our  attention  (and  the  s 
mark,  in  phrase  yet  more  complimejitary,  is  justly  dn* 
distinguished  counsellor  in  respect  to  his  conduct  of 
tiro  case)  seem  to  call  for  a  more  extended  examin 
the  questions  involved  in  this  point. 

Tlio  insufficiency  of  these  challenges  must  be  te 
the  statute  law  of  the  State,  irrespective  of  the  rule 
mon  law  or  by  the  statutory  regulations  prevailii 
where.  Section  180  of  the  Criminal  Practice  act 
inally  adopted  in  18(51,  specified  as  the  only  grounds 
lengo  to  an  individual  grand  juror:  ** First.  That 
minor;  Second.  That  ho  is  an  alien;  Third.  That  1 
sane;  Fourth.  That  he  is  a  prosecutor  upon  a  charge 
the  defendant;  Fifth.  That  he  is  a  witness  on  the 
the  prosecution  and  has  been  served  with  pi 
[*4oG]  or  bound  by  an  undertaking  as  *sucli;  Sixt 
he  has  formed  or  expressed  a  decided  opin: 
the  tlofendant  is  guilty  of  the  oflonse  for  which  hi 
to  answer."    This  section  Tvas  amended  by  act  of  the 
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seeondof  January,  1B6G,  p.  49,  (hi  force  at  ilio  time  this 
paud  jury  was  eiupanelecl)  ho  as  to  read  as  follows:  '^V 
cliallengc  to  an  individual  grand  juror  lua^'  1)o  interposed 
brone  or  more  of  the  following  causes,  and  for  no  other: 
First.  That  he  is  a  minor;  SSecond.  That  ho  is  an  alien; 
Iliird.  That  ho  is  insane;  Fourth.  That  he  is  the-  proseeu- 
lor  ni)on  a  charge  or  charges  against  defendant."  Thus  it 
till  be  seen,  that  the  fifth  and  sixtli  subdivisions  of  the  sec- 
liou  vere  no  longer  in  force — a  fact  "vvljich  counsel  for  de- 
feDdunt  had  doubtless  overlooked  when  he  framed  the  ob- 
jections to  the  juror  Black. 

This  is  inferred  from  tlio  fact  that  the  objections  are 
Btated  in  verbiage  almost  verbatim  -with  tliat  contained  in 
Die  repealed  parts  of  the  section.  The  objection  would  not 
Lave  been  tenable  iindertlie  former  statute,  much  l(^ss  under 
the  act  us  amended.  The  statement  was  simply  tli;it  ''ho 
haduu  opinion  as  to  the  guilt  or  innocence  of  the  accused," 
not  that  lie  formed  or  expressed  any  decided  opinion.  Nor 
did  his  statement  show  in  the  hmguage  or  nieanin<^  of  the 
former  net  that  he  was  **a  witness  on  the  ]nirt  of  th<^  pros- 
ecution who  had  been  served  wuth  process  or  bound  by  ;ui 
ttnJer taking  as  such." 

Eat  counsel  furthermore  insists  that  **even  if  ;i  person  ex- 
pects to  be  a  "witness  for  the   State,"  ji  challenj^e  will  lio 
nuJerthe  fourth  clause  of  the  section,  to  wit:  *Mhe  prose- 
cutor upon  a  charge  against  the  defendant."     Tiie  form  in 
vliich  section  180  stood  in  the  original  act  shows  thata«lis- 
tiuetioii  wus  taken  between  **tlie  prosecutor"  and  (In?  one 
Ho  was  merely  a  **witn<;ss."     They  are  dillercntly  classi- 
fieil:  one  is  definitely  spoken  of  as  the  prosecutor,  tli(^  oilier 
liidefiuitely  as  a  witness;  and  if  ** prosecutor"  was  intended 
wuiean  ** witness,"  and  if  no  special  si{^nilicance  or  nuan- 
^^g attached  to  the  word  ** prosecutor,"  in  the  fourtli  clause 
®'  the  section,  why  the  need  of  tlui  fifth  clause  at  all,  but 
^oro  especially  why  the  object  of  limiting  the  irhallenge  to 
^^h  witnesses  only  **as  had  been  subpoiuaed  or  rccof^nized 
^  appear  as  such?"     Under  the  section  as  it  originally 
*teod,  it  would  scarcely  be  contended  that  a  witness 
'OulJ  be  excluded  from  the  panel  on  the  ^ground  ['"'^57] 
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that  he  was  a  -witness  for  the  prosecutioD,  unless 
appeared  that  ''lie  liiul  been  siibpcenaed  or  recogni 
appear  as  sucli;"  therefore,  whenever  this  qualifiec 
of  challenge  has  been  withdrawn  bj  the  amendment 
tainly  cannot  operate,  as  would  be  the  effect  of  tl 
urged  bj  counsel,  to  further  extend  the  rights  of  defe 
so  as  to  include  as  grounds  of  challenge  such  as  wc 
permitted  before  this  amendment.  As  the  law  stood 
ness  subpoenaed  or  held  to  appear  as  such,  on  behalf 
State,  or  one  who  had  formed  or  expressed  a  decidec 
ion  as  to  the  guilt  or  innocence  of  a  person  accused  of 
was  held  to  be  disqualified  as  a  grand  juror  in  that  p 
lar  case;  but  when  these  inhibitions  were  remove 
policy  of  which  it  is  not  our  province  to  determine,  w 
conclude  that  the  change  was  made  for  the  express  p 
of  disallowing  a  challenge  for  either  of  these  groand 
thereafter  to  confine  the  privilege  of  challenge  to  the 
embraced  in  the  other  clauses  of  jthe  section;  anjoth 
elusion  is  unsupported  by  the  light  of  reason  or  aut 
I  conclude  that  the  juror  was  not  disqualified  under  i 
Before  leaving  this  branch  of  the  case,  I  will  furt 
mark  that,  whilst  I  have  no  doubt  but  that  the  const] 
herein  given  to  this  section  is  correct,  yet  I  have  e 
tered  some  difficulty  in  determining  the  pro{3er  ans 
defendant's  counsel,  as  to  the  legal  understanding 
word  ** prosecutor,"  as  used  in  this  act.  That  it  i 
tended  in  a  different  sense  from  the  word  **  witness," 
already  attempted  to  show;  and  for  the  purposes 
case,  it  is  unnecessary,  perhaps,  to  pursue  the  im 
tion  further.  From  a  somewhat  extended  range  of 
nation  which  I  have  bestowed  upon  the  questions 
hero,  I  conclude  this:  that  under  our  system  of  c; 
practice,  the  word  is  used  in  a  limited  and  greatly  res 
sense.  This  word  is  adopted  from  the  statutes  of  i 
State,  where  it  is  essential  to  the  validity  of  an  iudi 
that  the  name  of  the  prosecutor  shall  be  indorsed 
indictment.  And  such  is  the  law  in  many  of  the 
but  in  every  instance,  so  far  as  I  am  advised,  a  marls 
tinction  is  taken  between  the  one  person  known 
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"prraecntor/'  and  bucIi  as  are  merely  M'itnesses. 
?orillii8tration,  the  lawiu  this  particular  in  '''Penn-  [^458] 
jhania,  by  the  revised  act  of  1860,  provides  that 
'do  person  shall  be  required  to  answer  to  any  indictmeut 
ir  any  offense  whatsoever,  unless  the  prosecutor^s  name, 
! any  there  be,  is  indorsed  thereon;  and  if  no  person  shall 
?ow  himself  the  prosecutor,  the  court  may  hear  witnesses, 
Dd  determine  whether  there  is  such  a  private  prosecutor, 
od  if  they  shall  be  of  opinion  that  there  is  such  a  prose- 
ator,  then  direct  his  name  to  be  indorsed  on  such  iudict- 
lent"  (Am.  Cr.  L.,  sec.  480.)  In  the  same  State,  under 
a  earlier  statuto,  whilst  it  provided  that  ''no  person  shall 
e  obliged  to  answer  to  any  indictment  or  presentment, 
oless  the  prosecutor's  name  be  indorsed  thereupon,"  no 
rorision  being  made  as  in  the  later  act  to  ascertain  who 
le prosecutor  was,  it  was  held  "that  the  act  did  not  go  so 
IT  as  to  require  that  a  prosecutor  should  be  indorsed,  in 
1868  where  no  prosecutor  exists."  (1  Dallas,  7.)  I  cite 
lis  authority  to  show  that  the  distinction  was  constantly 
reserved  between  the  mere  witness  and  the  prosecutor,  as 
e  cannot  well  conceive  of  an  instance  of  an  indictment 
Bing  found  by  a  grand  jury  without  the  presence  of  wit- 

Authorities  to  the  same  effect  as  the  above  are  numerous, 
any  of  which  will  be  found  collated  in  Vol.  1,  Am.  Cr. 
aw,  Sees.  496-8.  In  this  State,  however,  no  such  requirc- 
ent  obtains;  but  instead,  the  indorsement  is  made  by  the 
feman  of  the  grand  jury,  and  the  names  of  witnesses  ex- 
nined  before  such  a  jury  are  also  required  to  bo  indorsed 
» the  indictment.  Now,  it  may  probably  occur  in  many 
stances  in  criminal  proceedings  that  in  the  sense  tlio  term 
used  in  our  code  a  witness  may  also  be  prosecutor,  in 
!ueh  case  of  course  he  would  be  excluded  under  the  fourth 
bdivision  of  the  section  referred  to.  Also,  it  ma}-  happen 
at  there  is  a  prosecutor  who  is  not  a  witness,  in  which 
Je  the  same  rule  would  apply.  It  is  not  ray  purpose  to 
empt  to  show  that  this  word  as  here  used  has  no  peculiar 
aningy  but  the  contrary.  Inasmuch  as  this  word  occurs, 
elievOy  in  the  one  single  instance  in  our  criminal  prac- 
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tice  act,  it  is  quite  impossible  to  lav  down  a  general  rofc 
Kufficieutly  comprehensive  to  cover  its  full  meaniDgasJiere 
used.  Probiibly  the  views  of  the  chief  justice  on  this  point 
are  substantially  correct. 

The  second  assignment  of  error  is  an  objection  to 
[*459]  the  trial  of  *panel  jurora.  This  objection  was  made 
orally  and  in  general  terms,  thus:  *'In  drawing  and 
summoning  there  had  been  a  material  departure  from  tlic 
form  prescribed  by  statute  in  respect  to  tiie  drawing  of  said 
jury.'^  Our  statute,  in  respect  to  the  allowance  of  challenges 
in  such  cases,  recognizes  a  marked  distinction  that  must  Ik 
observed.  **A  challenge  to  an  individual  juror  may  Ix 
made  orally,  whether  peremptory  or  for  cause,  and  when  per- 
emptory  no  reason  need  be  given."  (Crim.  Pr.  Act,  seca 
3o5,  342.)  **If  the  challenge  be  made  to  the  panel,  it  ma* 
be  in  writing,  specifying  plainly  and  distinctly  the  fact 
constituting  the  grounds  of  challenge."  (Id.  Sec.  324.)  Po» 
sibly  the  formal  part  of  the  law  would  be  sufficiently  com^ 
1)1  ied  with  if  the  objections  were  noted  on  the  minutes  oi 
records  of  the  court,  so  that  they  could  be  preserved  inai 
authentic  shape;  but  it  is  indispcnsiibly  necessary  thai 
facts,  and  not  mere  conclusions  from  facts,  be  stated.  -1 
general  statement  of  the  ground  of  objection,  as  is  the  cast 
here,  is  not  enough.  The  need  of  this  requirement  will  be 
apparent  on  ins])oction  of  several  succeeding  sectioas,  in 
which  provision  is  made  for  the  (rial  of  a  controverted  issoe^ 
whether  of  fact  or  law,  arising  ni)on  matters  set  out  in  the 
challenge.  This  point  is  very  fully  and  ably  reviewed  in 
rt'ference  to  a  matter  bearing  some  semblance  in  this— 
that  of  a  challenge  to  a  trial  juror  in  I'rvcnwn  v.  People {^ 
Denio,  31),  i)er  Beardsley,  J.,  and  amply  supports  the  con- 
clusions here  attained.  TIkj  challenge  was  made  in  the 
case  in  bar  in  general  terms.  No  specific  facts  were  stated 
upon  which  an  issue  of  either  law  or  fact  could  be  joined, 
but  sini[)ly  a  general  statement,  which  amounted  to  nothing 
more  than  a  legal  conclusion.  This  was  clearly  insufEciM 
anil  the  court  very  properly  overruled  the  challenge. 

Next  for  our  consideration  are  the  exceptions  taken  to 
the  ruling  make  in  reference  to  the  trial  jurors,  assigned  a> 
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Linl  gronnil  of  error,  for  what  is  termed  in  our  statute 
plied  bias/'  aud  embraced  within  the  eighth  clause  of 
)n340of  the  criminal  practice  act:  **  Having  formed 
tressed  an  unqualified  opinion  or  l>eliof  that  the  pris- 
is  guilty  or  not  guilty  of  the  offense  charged."  The 
lity  shown  by  the  decided  cases  on  the  point  undci 
leratiou  led  the  late  Judge  Baldwin  to  remark 
^"upon  no  one  question  of  civil  or  criminal  [""-IGO] 
ce  have  the  decisions  of  courts  been  more  in- 
mious  than  upon  questions  of  qualiUcations  of  jurors 
gfrom  the  formation  or  expression  of  oj)iiiion  of  the 
)r  innocence  of  the  accused."  (People  v.  licf/noJth,  16 
32.)  The  state  of  the  law  on  this  point,  from  the 
)posing  and  contradictory  character  of  the  decisions, 
so  uncertain,  induced  the  legislature  of  California  at 
\i  session  to  settle,  as  was  supposed,  the  mle  of  law 
[islative  enactment,  and  which  provision  we  have  in- 
;ed  into  our  criminal  statutes.  As  before  shown,  to 
ilify  on  this  ground,  the  opinion  or  belief  formed  or 
ised  must  bo  an  unqualified  one.  Tliis  enactment  in 
rnia  was  followed  by  a  decision  of  the  snpnano  court 
'c  v.  McCanUyy  1  Cal.  379),  in  which  the  statuto  was 
ipheld  and  enforced.  But  in  course  of  tim(»  tho  rule 
this  statute,  as  afterwards  interpreted  by  tlio  same 
became  much  relaxed;  and  ultimately  not  only  this 
on,  but  the  statute  also,  was  practically  nullified,  so 
.'ben  the  learned  judge  made  the  statement  just  (juoted, 
;cisions  of  that  court  on  the  point  in<piestionfnniish(Hl 
leption  to  other  evidences  of  tho  midoubted  fju't.  Thos(* 
ing  and  contradictory  nilings  necessarily  pro«lnced 
confusion  and  emban-assment  in  the  trial  of  criminal 
especially  those  of  the  highest  grade;  until  finally  the 
resolved  on  a  convenient  occasion  to  review  the  (pies- 
md  establish  a  fixed  and  definite  nil«%  conforming  to  the 
it  meaning  of  the  statutes  Fortunatt^ly  this  labor  was 
ted  to  one  eminently  qualified,  the  result  of  which  was 
ry  fully  considered  opinion  pronounced  in  the  case 
ve  cited  from  IG  Cal.  This  has  been  accepted  as 
^ect  exposition  of   the  law,  and   remains,    I  believe. 
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to  tlie  present  time  unquestioned  in  their  highest  oo 
Indeed,  the  principles  then  enunciated  have  been  applie 
a  number  of  cases  since  then,  particularly  in  The  Peopl 
Mahoney  (18  Cal.  180).  The  facts  upon  which  a  chalU 
was  denied  in  that  case  are  not  materially  different  i 
this.  In  my  judgment  the  construction  given  to  this 
of  the  criminal  code  by  these  later  decisions  is  the  coi 
one.  Applying  these  principles  to  the  case  made  by 
answers  of  these  jurors,  I  must  hold,  with  the  chief  jas 
that  the  ruling  of  the  court  was  correct  in  disallowing 

challenge. 
[*4G1]      *The  fourth  ground  of  error  is  the  refusal  of 

coiirt  below  to  change  the  venue.  This  applien 
is  preferred  under  the  provisions  of  sections  306  and  3( 
the  criminal  practice  act,  and  is  supported  by  several 
davits.  The  distinct  ground  of  application  is  that  a 
and  impartial  trial  cannot  bo  had  in  the  county,  and  wl 
under  the  code,  "must  be  granted  if  the  court  be  sati 
that  the  representation  of  the  defendant  be  true.^'  Goii 
lays  much  stress  upon  the  circumstance  that  the  ma 
contained  in  the  affidavits,  showing  why  this  change  sL 
be  had,  are  not  refuted  by  opposing  evidence;  and  heel 
that  these  statements  must  be  accepted  as  true.  Admit 
is  so,  does  it  necessarily  follow  that  the  representatio 
the  defendant  that  ho  cannot  secure  a  fair  and  impa 
trial  in  the  county  is  also  true?  By  no  means.  Thee 
must  determine  the  question  by  all  the  circumstances 
rounding  it,  and  be  guided  in  its  judgment,  stating  the  p 
osition  in  the  form  in  which  counsel  presents  it,  by 
exercise  of  a  reasonable  and  legal  discretion.  Noir, 
particular  facts  and  circumstances  detailed  in  these 
davits,  independent  of  the  representation  of  defendan 
to  the  trial,  might  bo  literally  true,  and  yet  from  80 j 
ulous  a  community  as  inhabit  Storey  county,  a  fair  and 
partial  jury  bo  secured  for  the  trial  of  the  accused. 

This  probably  was  the  conclusion  of  the  judge,  and  wl 
he  was  unwilling  to  embarrass  the  prosecution  by  gran 
a  change  of  venue  without  an  effort  to  secure  a  juiy  wi 
the  county,  he  distinctly  notified  the  defendant's  coo 
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B  might  renew  the  motion  if  it  should  afterwards  ap- 
[ifficult  to  procure  such  jury.  Under  the  circum- 
Sy  it  seems  to  me  the  court  evinced  a  proper  and  con- 
e  regard  for  the  rights  of  botli  the  prosecution  aiul 
5  (for  certainly  the  prosecution  has  rights  as  well  as 
ense,  although  in  practice  it  often  is  the  case  that  the 
3f  the  one  are  lost  sight  of  in  the  anxious  endeavor 
en  the  guilty  from  merited  punishment),  and  as  it 
)t  appear  that  the  motion  was  renewed,  we  may  infer 
e  defense  were  willing  to  chance  a  jury  in  that  county. 
cision  in  point  is  contained  in  People  v.  Pbimmer  (9 
6),  where  on  appeal,  the  lower  court  was  sustained 
aling  on  a  similar  question.  Also,  in  People 
mty  (18  Cal.  180),  *an  authority  cited  by  de-  [*462] 
t's  counsel,  and  commented  on  by  the  chief 

The  last  is  probably  even  a  stronger  case  against 
ifendant,  for  it  will  be  seen  that  notwithstanding 
ey  made  out  a  very  strong  case,  the  court  overruled 
tiou,  with  leave  to  renew  it,  whicli  he  did  do  on  the 
[ay,  and  again  the  day  after,  and  each  time  it  was 
[.  This  ruling  was  sustained  on  appeal, 
dilate  courts  are  all  at  times  exceedingly  loth  to  dis- 
judgment  in  a  criminal  case  solely  on  the  ground 
B  nisi  prius  courts  have  refused  a  change  of  venue, 
)  instances  are  of  rare  occurrence  where  it  has  been 
For  instance,  in  California,  of  a  large  number  of 
J  going  to  the  supreme  court,  involving  this  question, 
but  a  single  one.  People  v.  Lee  (5  Cal.  353),  where 
gment  was  reversed  on  this  ground,  and  even  that 
n  is  sharply  criticised  in  the  later  case  of  People  v. 
«  (21  Cal.  261),  and  held  to  be  unreliable  as  author- 
conclude  there  is  no  error  in  the  ruling  of  the  court 
g  the  change  of  venue. 

fifth  and  sixth  ground  of  error  may  be  considered 
)ne  head,  as  all  the  exceptions  go  to  the  alleged  do- 
i  the  indictment.  The  objections  taken  by  counsel 
e  points  may  be  summed  up  thus:  First.  The  crim- 
le  requires  of  an  indictment  for  murder  that  it  shall 

all  the  essential  averments  needed  at  common  law; 
T.  Dko.— 27 
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or,  Second.  If  the  code  Las  dispensed  with  any  of  the  ei 
seutial  averments  required  at  common  law,  the  act  itsell  i 
unconstitutional. 

Neither  of  thei^o  positions  is  tenable.  The  crimiiial  cod 
which  in  section  232  has  declared  ''all  the  forma  of  pleai 
ing  in  criminal  actions,  and  the  rules  by  which  the  sdl 
cieucy  of  pleadings  are  to  be  determined,  shall  be  tha 
which  are  prescribed  by  this  act,"  conveys  no  words  of  id 
meaning,  but  is  the  mandate  of  the  law  which  courts  shoal 
regard  and  obey.  The  very  full  and  complete  showing  I 
the  chief  justice  of  the  various  sections  of  the  code  beam 
on  this  question,  shows  how  zealously  the  law-making  powi 
have  endeavored  to  abolish  needless  ''technicalities  u 
subtleties  invented  as  the  means  of  administering  justio 

and  in  their  stead  substituted  a  system  of  pleadu 
[*463]  founded  upon  the  unerring  ^principles  of  jnstic 

and  having  for  their  end  the  attainment  of  ri^ 
without  regard  to  form."  It  is  true  there  is  some  coDfli 
in  the  decisions  growing  out  of  these  statutory  modific 
tions,  but  wherein  they  have  not  given  full  exjn-ession 
the  spirit  and  purpose  of  the  code  they  are  but  the  o 
casional  exhibitions  of  a  "conservatism,"  as  it  has  bei 
termed,  "  of  a  profession  which  would  impede  but  cam* 
arrest  the  progress  of  a  more  enlightened  understanding i 
the  true  principles  upon  which  the  science  of  the  law 
founded;  that  would  cling  with  a  blind  subservience  to  nil< 
originating  in  a  day  of  comparative  darkness,  rather  thi 
be  guided  by  the  simpler  precepts  which  a  reformatory  aa 
progressive  spirit  has  inaugurated."  Those  questions  ma 
be  tested  by  the  statute  law,  so  far  as  it  has  pointed  onttl 
mode  of  procedure;  and  authorities,  which  in  effect  ignore  ill 
distinct  and  emphatic  rules  that  it  has  prescribed  can  sen 
no  purpose  in  determining  our  action,  "The  object  of  pleai 
ing,  whether  in  civil  or  criminal  actions,  is  to  inform  tl 
parties  of  the  facts  alleged  by  each  against  the  other,  wil 
such  clearness  and  distinctness  as  to  enable  them  to  pr 
pare  for  the  trial  of  disputed  facts,  or  for  the  application 
the  law  to  those  which  are  admitted.  Befiue  as  we  m 
upon  the  mode  of  effecting  this  object,  the  most  devol 
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vonhiper  of  the  ancient  forms  %vill  not  deny  that  this  is 
tte  only  Intimate  object  of  pleading.  And  in  its  applica- 
tion to  criminal  cases,  in  which  no  special  pleading  is  re- 
qviired  on  the  part  of  the  defendant  by  the  code  (except 
where  a  former  conviction  is  pleaded,  which  must  be  in  a 
brief,  prescribed  form),  the  elements  of  pleading  may  bo 
Btill  farther  condensed  into  this  definition :  that  it  is  a  state- 
ment of  a  crime  imputed  to  the  prisoner,  with  such  a  par- 
licalarity  of  circnmstances  only  as  will  enable  him  to  under- 
itand  the  charge  and  prepare  for  his  defense,  and  as  will 
inthorize  the  court,  applying  the  law  to  the  facts  charged, 
to  give  the  appropriate  judgment  upon  conviction."  (Beport 
of  Code  Commission,  New  York,  1849,  p.  141.) 

Onr  criminal  code  originated  with  the  code  commission- 
fen  of  New  York.     When  originally  adopted  in  18G1,  it  was 
Bonfessedly  a  copy  of  the  California  act  of  May  1,  1851,  but 
Us  in  turn  was  conceded  to  be  an  adaptation  of  the  code 
nported  by  the  New  York  commissioners  to  the  leg- 
Uatnre  of  that  State  two  years  before,  but,  I  *be-  [*464] 
liere,  not  then  enacted.     I  have  compared  this  with 
iie  California  and  Nevada  codes,   and  discover  no  diflfer- 
iBee  in  respect  to  any  question  arising  hero.     The   New 
fork  code  commissioners  were   lawyers   of  distinguished 
epnte,  and  at  least  upon' questions  involved  in  tlie  subject- 
latter  of  their  of&cial  duty,  their  opinions  are  entitled  to 
teat,  if  not  controlling,    weight.     Now,  in   view   of  the 
nalogies  between  our  code  and  the  one  prepared  by  the 
i^ew  York  commission,  it  is  a  significant  fact  that  the  form 
f  indictment  in  the  case  at  bar  fully  meets  the  requirements 
f  A  form  contained  in  the  report  of  such  commissioners, 
Dd  intended  to  supersede   the   more   complex   and  com- 
lon  law  form  then  held  necessary  under  the  revised  statutes 
f  1828.     I  will  not  cumber  these  pages  by  giving  the  old 
ffm,  but  quote  from  their  report  the  form  they  deem  suffi- 
ent  (of  course  made  ap])licable  to  the  facts  of  a  partic- 
ar  case)  under  a  code  of  criminal  procedure  which  I  have 
own  has  been  adopted  substantially  here.     This  foim  is 
ren  as  follows: 
"  Court  of  O^er  and  Terminer,  of  the  County  of  Colum- 
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bia.  The  People  of  ilie  Siute  of  New  York  against 
Jones.  John  Jones  is  accused  by  tlie  grand  jury  o 
connty  of  Columbia  by  this  indictment,  of  the  crii 
murder  committed  as  follows:  The  said  John  Jones,  o 
first  day  of  January,  1849,  at  the  city  of  Hudson,  ii 
county,  without  authority  of  law,  and  with  malice  i 
thought,  killed  William  Green  by  riding  over  him  i 
horse." 

It  has  been  said  that  the  decisions  are  conflictiDg 
matters  necessary  to  be  stated  in  an  indictment,  yet, 
careful  examination,  I  think  it  will  be  found  tliat,  wil 
exception  of  the  California  cases,  which  I  shall  prei 
notice,  this  conflict  is  more  apparent  than  real.  In  p 
bly  all  of  the  States,  crimes  and  punishments  are  d 
by  statute.  In  some  cases  the  mode  of  procedure  1 
dictment,  is  loft,  as  at  common  law,  with  the  modifier 
introduced  by  early  English  statutes;  in  fact,  that  ' 
may  be  regarded  as  the  American  common  law.  In 
States  the  statutory  changes  in  respect  to  the  form  of ; 
dictment  preserve  the  essential  qualities  required  at 
mon  law;  whilst  in  a  few  instances,  of  which  Califomi 
Nevada  are  examples,  the  modifications  introduced  by 
codes  have  left  but  feeble  traces  of  the  formality  am 

cisiou  requisite  at  common  law.     So  that  wh< 
[*4G5]  say  that  our  statute  "^dividing  murder  into  tw 

grees  is  precisely  as  felonious  homicide  wa 
statute,  23  Henry  VIII,  C.  I.  sec.  3,  divided  into  tw 
grees,  (which  were  afterwards  termed  murder  and 
slaughter)  or  that  the  Pennsylvania  statute  of  1794  is 
ilar  to  our  own  in  the  definition  given  to  murder  o 
first  and  second  degrees,  we  shall  not  fail  to  notice  tli< 
ferences  which  were  required  in  indictment  and  trial  o 
accused  upon  such  charge  under  these  statutes  and  our 
These  difterences  are  so  perceptible  as  to  render  the  deci 
founded  upon  them  of  but  little  value  in  determiniu( 
question  under  the  code  prevailing  here.  The  ai 
mainly  relied  upon  by  defendants  counsel  (Bisho 
Criminal  Procedure)  keeps  this  distinction  constani 
view,  and  illustrates  the  texts  by  numerous  referent 
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mpanying  notes  to  tlio  changes  which  statutes  in  dif- 
tates  have  introdnced  iu  this  particular.  In  Cali- 
ith  a  code  of  criminal  procedure  as  already  stated, 
leutials  like  our  own,  it  is  true  there  is  an  irrecon- 
3nflict  in  the  decisions.    Counsel  cites  several  cases 

sixth  and  ninth  volumes  of  these  reports  in  snp- 
is  views,  and  undoubtedly  to  the  extent  of  those 
88  he  is  sustained.  The  later  cases  of  People  v. 
t  (9  Cal.  273);  People  y.  Dolan  (9  Cal.  576),  and 
Judd  (10  Cal.  313),  in  part  overrule  the  principles 

Cal.  208  and  236,  and  9  Cal.  31  and  64;  and  in 
King  (27  Cal.  507),  the  question  is  thoroughly  and 
sidered  by  the  supreme  court  of  that  state;  and  iu 
recent  case.  People  v.  Cromn  (34  Cal.  191),  it  re- 
e  case  of  People  v.  King,  before  cited,  and  dis- 
mffirras  the  rules  stated  in  its  decision  in  the  King 
I,  therefore,  these  latter  decisions  must  be  consid- 
leing  the  settled  law  under  the  code  in  that  Stat«, 

requisites  of  a  good  indictment.  The  principles 
id  in  these  last  two  California  decisions  have  direct 
>n  to  the  question  at  issue  hero,  and,  in  my  judg- 
nnciate  the  correct  rules  of  construction  to  be  ap- 
practice  under  the  code.  And  it  would  seem  that 
m  suggested  by  the  code  commissioners  of  Now 
1  julopted  first  in  the  new  State  of  California,  and 
Is  introduced  here,  was  but  the  forerunner  of  a  yet 
icul  change  to  be  introduced  into  England, 
tain-head  of  the  *common  law.  From  a  [*406] 
iblication  (the  American  L.  Rev.  for  Octo- 
,)  we  learn  that  the  form  of  an  indictment  for  mur- 
n  use  there,  is  as  follows: 

sestershire,  to  wit:  The  jurors  for  our  Lady  the 
ion  their  oath,  present  that  A.  B.,  on  the  tenth  day 
in  the  year  of  our  Lord,  1866,  feloniously,  will- 
1  of  his  malice  aforethought,  did  kill  and  murder 

1  further  insists  that  a  constitutional  right  of  de- 
s  violated,  because  the  indictment  does  not  con- 
the  requirement  at  common  law,  and  founds  his 
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objections  on  a  part  of  section  8,  article  I,  of  ihe 
constitution,  wliicli  provides  that  no  person  shall  b 
prived  of  life,  liberty  or  property,  without  due  procc 
law."  The  same  rights  are  preserved  in  article  V  of  an 
meuts  to  the  constitution  of  the  United  States,  wlii 
held  to  be  a  restriction  of  the  government  of  the  11 
States,  and  the  proceedings  of  the  federal  courts,  and 
not  apply  to  the  State  governments.  But  this  is  of  n< 
ment,  as  we  observe  the  same  provision  obtains  in  the 
constitution.  It  has  been  universally  held,  under  i 
constitutional  restriction,  that  it  does  not  mean  "the 
cess" — or  otherwise  expressed — "  the  proceeding"  shf 
the  same  as  pui*sued  at  common  law,  but  that  the  mod 
manner  of  their  procedure  may  be  regulated  and  presc 
by  statute.  The  authority  which  counsel  cites  on  this 
(2  Bishop  Crim.  Prac,  sec.  585)  is  not  opposed  tc 
principle;  for  when  the  author  questions  such  legislati 
being  unconstitutional  ''by  reason  of  its  being  in  cc 
with  the  provisions  written  in  the  supreme  law,"  b 
doubtedly  refers  to  that  part  of  the  Massachusetts  cod 
tion  called  the  Declaration  of  Bights,  part  1,  artici 
wherein  is  contained  the  following  provisions:  "No  so 
shall  be  held  to  answer  for  any  crime  or  offense,  uuti 
same  is  fully  and  plainly,  substantially  and  formal! 
scribed  to  him." 

That  such  was  the  sense  in  which  the  question  is  oo 
ered  by  the  authority  cited,  there  can  be  no  doubt,  I 
says:  ''The  constitutions  of  the  States  differ,  and  fo 
present  discussion,  it  will  be  sufficient  to  refer  to  tbe 
stitutiou  of  Massachusetts  *  *  *."  If  our  constit 
was  in  terms  like  that  of  Massachusetts  (in  New  Hamp 

the  same  language  is  used  in  their  ooustitat 
[*467]  ^requiring  that   **a  crime  or  offense  shall  be 

and  ))lainly,  substantially  and  formally  deserib 
him,"  I  apprehend  there  could  be  no  doubt  that  the  is 
ment  in  this  case  would  be  insufficient;  and  indeed 
such  constitutional  requirement  could  not  be  met  bj  a 
dictment  which  fell  much  short  of  the  requisites  at  ooa 
law. 
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rhe  seventh  point,  the  insufficiency  of  the  evidence  to 
rmnt  the  verdict,  is  suggestive  of  a  very  important  ques- 
D,  involving  a  feature  of  our  constitution,  and  one  u})on 
ich  courts  have  somewhat  differed.  The  jurisdiction  of 
I  court  on  appeal  is  limited,  ''in  all  criminal  cases  in 
tch  the  offense  charged  amounts  to  felony,  to  questions 
aw  alone."  (Sec.  4,  art.  VI,  Const.)  And  the  inquiry 
leshere,  to  what  extent  may  this  court,  and  incidentally 
istrict  court,  control  the  verdict  of  a  jury  on  the  ground 
au  insufficiency  of  the  evidence  to  justify  the  verdict. 
De  authorities  hold  that  in  its  broadest  sense  it  is  a 
istion  of  law,  and  the  verdict  of  a  jury  on  these  grounds 
f  be  set  aside;  whilst  others  make  a  distinction  between 
68  where  there  is  no  evidence  of  a  material  fact,  and 
ere  there  is  some  evidence.  Greenleaf  (vol.  1,  p.  49), 
b:  "Whether  there  be  any  evidence  or  not,  is  a  question 

the  judge.      Whether  it  is  sufficient  evidence  is  a  quos- 
ifor  the  jury;"  and  as  we  gather,  more  particularly  from 

point  made  by  the  Btate*s  attorney  and  the  dissenting 
uion  of  two  judges  of  the  court,  this  distinction  was  re- 
jsized  by  the  supreme  court  of  California  in  the  Peo^^Ic  v. 
res  (31  Cal.  ^)05.)  This  question  in  the  case  before  us 
mot  argued  by  counsel,  and  therefore  I  am  unwilling  to 
IS  upon  it,  as  it  is  not  necessary  in  the  ultimate  disposi- 
nof  the  appetd,  and  therefore  any  question  on  this  point, 
Ear  as  I  am  concerned,  must  be  regarded  as  open  for  the 
are  ruling  of  the  court.  If  the  constitutional  objection 
in  good,  that  we  have  no  license  to  award  a  new  trial 
)n  the  ground  that  tlie  verdict  is  unsupported  by  the 
ileDce,  to  which  conclusion  my  present  impressions  lead 
,  then  the  judgment  should  be  affirmed. 
)n  the  other  hand,  if  it  be  a  question  whether  there  is 
r  evidence  or  not  in  respect  to  any  material  fact  necessary 
be  established  by  the  prosecution,  I  can  discover  no 
Scient  reasons  why  the  verdict  of  the  jury  should  be 
torbed. 

The  only  remaining  ground  of  error  assigned  by  [*468] 
ijsel,  relates  to  the  charge  given  the  jury  by  the 
rt  belowy  and  refusing  certain  instructions  asked  on  be- 


424  State  of  Nevada  v.  Millain.         [Sop.  CL 

Opiuion  of  Lewis,  J.,  dissenting. 

half  of  defendant.  These  questions  have  been  most  tluN^ 
oughly  and,  iu  my  judgment,  satisfactorily  answered  in  ilia 
opinion  of  the  chief  justice,  and  concurring  with  Lim  in 
both  his  reasoning  and  conclusions  on  the  point,  I  mast 
hold  the  exceptions  not  well  taken.  After  a  careful  and 
protracted  examination  of  the  many  questions  raised  by  tlie 
defense,  and  enforced  by  the  arguments  of  counsel  of  snr- 
passing  zeal,  industry  and  ability,  I  can  iu  no  respeet 
discover  wherein  any  substantial  right  iu  the  defemlanft 
under  the  law  has  been  violated ;  wherefore  I  concur  in  tbe 
opinion  of  the  chief  justice  that  the  judgment  be  affirmed, 
and  the  court  below  appoint  a  day  to  carry  into  execalion 
the  sentence  already  pronounced. 

Lewis,  J.,  dissenting: 

Tlie  judge's  charge  in  this  case  is  very  lengthy  and  genoi- 
ally  very  clear  and  correct,  evincing  a  thorough  understaodf 
ing  of  the  law  of  the  case;  but  I  find  two  instructions  vhidi 
do  not  show  the  same  caution  which  the  balance  of  the 
charge  exhibits.  These  instructions  are,  iu  my  opinion, 
fatally  erroneous  and  entitle  the  defendant  to  a  new  trial. 

The  first  of  them  reads  as  follows:  "The  distinction  be- 
tween murder  of  the  first  and  second  degree  is  quite  nice. 
1  will  briefiy  state  such  distinction;  although  from  the  tes- 
timony I  apprehend  you  may  conclude  that  the  defendant  it 
either  guilty  of  murder  of  the  first  degree,  or  innocent.'' 

In  my  judgment  this  portion  of  the  charge  is  a  clear  viola- 
tion of  section  12,  article  VI,  of  the  constitution  of  Hie 
State,  which  declares  that  **judges  shall  not  charge  jnrort 
in  respect  to  matters  of  fact,  but  may  state  the  evidence  and 
declare  the  law." 

The  primary  objoct  of  this  section,  doubtless,  is  to  secure 
to  the  individual  more  perfectly  and  completely  those  ad- 
vantages which  are  supposed  to  exist  in  the  right  of  trial  by 
jurj';  to  leave  to  their  uninfluenced  judgment  tlie  finding « 
the  facts.  It  has  always  been  the  theory  that  the  jury  art 
the  arbiters  of  the  facts,  while  the  judge  is  the  expoondet 

of  the  law. 
[*4G9]      *Ad  quesiionevi  facti  non  respondent  judioes;  so  ^ 
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cm  Jtnis  iioii  respondent  juraiores,  says  Lord  Coke : 
the  province  of  the  jury  to  decide  tlie  facts  and 
conrt  to  decide  the  law,"  is  an  expression  whicli  is 
tereotyped  through  the  books.  It  seems  to  me  this 
ion  either  means  that  the  jury  are  the  exclusive 
>f  the  fact^  or  it  means  nothing  at  all ;  for  if  the  judge 
y  together  are  to  be  the  judges  of  the  fact,  then  the 
»f  judge  are  not  properly  defined  by  the  expression 
s  his  province  to  declare  the  law,  for  if  ho  has  any 

I  the  decision  of  the  facts,  he  not  only  decides  the 
t  also  the  facts. 

heoiy  certainly  is  and  always  has  been  that  the  jury 
exclusive  judges  of  the  facts.  When  the  judge  thore- 
ves  his  opinion  as  to  what  is  or  is  not  sufficiently 

he  steps  beyond  the  limits  Avhicli  the  law  prescribes 
and  invades  the  province  of  the  jury.  This,  it  seems 
s  not  only  the  correct  theory  upon  which  the  right  of 

jury  rests,  but  is  the  only  practice  which  will  give 
pints  the  full  benefit  of  the  cool  and  deliberate  judg- 

the  jury,  who  are  sworn  to  decide  the  issues  accord- 
be  evidence.     The  judge  is  not  sworn  to  do  so,  yet 

II  known  that  his  opinion  as  to  the  weight  of  the  t(js- 
has  a  powerful  and  often  a  controlling  weight  with 
r.     His  position,  character,  and  learning  give  to  his 

great  weight  and  influence,  whilst  in  the  mere  weigli- 
Qvidence  or  judging  of  the  credibility  of  witnesses, 
be  no  better  qualified  than  any  individual  moniber 
ary.     If,  therefore,  the  judge  be  allowed  to  give  Lis 

upon  the  conclusions  of  fact  to  be  drawn  from  the 
e,  it  is  clear  the  trial  by  jury  would  often  be  a  more 
y.  It  would  be  but  the  ridiculous  practice  of  select- 
ive men  to  announce  the  opinion  of  one.     Upon  this 

Graham  &  Waterman,  iu  their  valuable  work  on 
ials,  make  some  very  just  and  sensible  remarks,  and 
press  my  views  upon  it. 

)  court  and  jury,"  says  the  author,  **  have  separate 
illv  distinct  offices  to  perform.  Each  should  confine 
igidly  to  its  own  sphere.  It  should  never  bo  for- 
.Lat  the  former  is  to  decide  the  law  and  the  latter 
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tbo  factK.  Tho  idea  that  the  jury  cannot  agree  ui>ou  a  ver- 
dict unless  the  judge  imparts  to  tbem  Lis  notion  of  what 
it  should  be  is  not  only  erroneous,  but  often  leads 
[*470]  to  *great  abuse.  If  the  weight  of  testimony  be 
clearly  on  one  side,  any  such  suggestion  from  ilie 
judge  is  unnecessarj'.  If  tbe  evidence  be  conflicting,  it  is 
manifestly  improper  for  the  judge  to  throw  bis  opiniou  into 
cither  scale.  If  the  issue  were  to  be  tried  by  judge  and 
jury,  and  not  by  the  jury  alone,  it  would  not  only  be  proper 
but  the  duty  of  the  court  to  make  its  impression  of  the  evi- 
dence both  known  and  felt.  As  however  our  courts  an  at 
present  organized,  the  exercise  of  such  an  influence  is  plainly 
an  usurpation  and  an  injury  to  the  party  against  whom  it  ia 
employed.  The  law  of  a  ciuse  can  be  stated  and  the  evidence 
reviewed  and  commented  upoji  so  as  to  assist  the  j my  in 
their  deliberations,  withoiit  improperly  influencing  or  direct- 
ing them.  Further  than  this  courts  are  not  called  upon  to 
go,  nor  was  it  ever  contemplated  that  they  should.**  I  an 
fully  aware  that  the  decisions  of  the  courts  generally  doDOft 
8nj)port  this  view  of  the  respective  duty  of  the  judge  and 
the  jury.  In  criminal  trials  in  England  the  judges  hate 
usually  exercised  a  controlling  influence  upon  the  verdict 
of  llio  jury,  and  in  that  way  they  seldom  failed  to  eonvicta 
prisoner  who  had  the  misfortune  of  being  obnoxious  to  tbe 
crown. 

Sir  William  Blackstone,  whilst  admitting  that  the  Englisli 
judges  have  passed  beyond  the  limits  prescribed  bj  the 
British  constitution,  apologizes  for  it  as  a  necessity  result- 
ing from  the  incapacity  of  jurors  to  determine  the  uiceaad 
intricate  questions  which  were  sometimes  submitted  to  tbem. 
Hosa>s:  **A11  gentlemen  of  fortune  are,  in  consequence  of 
their  property,  liable  to  bo  called  upon  to  establish  the  rigltoj 
to  estimate  the  injuries,  to  weigh  the  accusation,  andsoine- 
timos  to  dispose  of  tho  lives  of  their  fellow-subjects  bf 
serving  upon  juries.  In  this  situation  they  have  frequentlj 
aright  to  decide,  and  that  upon  their  oaths,  questions  of 
nice  importance,  in  the  solution  of  which  some  legal  alDO 
is  requisite,  especially  when  the  laAv  and  fact,  as  it  often 
hap[)cns,  are  intimately  blended  together.     And  thegenfliv 
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npacilj  eveu  of  oar  best  jurors  to  do  this  with  tolerable 
(qpriety  has  greatly  debased  their  authority,  and  has  uii- 
Didably  thrown  more  power  into  the  hands  of  the  judges 
direct,  control,  and  even  to  reverse  their  verdicts  than 
riiaps  the  constitution  intended."  (1  Black.  Com.  8.) 
In  our  own  courts  there  is  a  diversity  of  opinion 
to  how  far  ^the  judge  may  go  in  giving  his  opinion  [M71] 
on  the  facts,  some  of  the  courts  holding,  as  in 
Lflsachusetts,  "that  strictly  speaking  no  opinion  of  the 
iri  on  a  question  of  fact  is  open  to  exception,"  whilst 
ler  courts  hold  that  the  judge  should  give  no  opinion 
ipecting  the  conclusion  to  be  drawn  from  contested  facts, 
dge  Mills,  speaking  for  the  Kentucky  court  of  appeals  in 
wman  v.  Barllelt  (3  A.  K.  Marsh.  86),  declares  this  rule 
Ihe  following  language : 

"The  next  instruction  asked  and  refused  by  the  court 
B,  that  the  defendants  had  shown  no  privity  and  couuec- 
n  between  the  patents  of  Lines  and  their  possession, 
is  was  a  question  requiring  the  opinion  of  the  court  with 
;ard  to  some  of  the  facts  in  the  cause,  and  ought  not  to 
ro  been  given  if  there  was  any  evidence  conducing  to  es- 
)li8h  the  facts.  The  court  is  the  proper  judge  of  what 
idence  conduces  to  establish  a  fact;  but  when  such  evi- 
nce is  given  the  court  ought  not  to  express  an  opinion  on 
sufficiency,  but  leave  its  Aveight  mmHi  the  jury,  excei)t  in 
Me  cases  where  the  evidence  is  admitted  with  all  its  force, 
is  sometimes  done  by  a  demurrer  to  evidence,  and  pro- 
adings  of  a  like  nature." 

U  is  observable  that  the  authorities  have  esta1)lish(ul  no 
«r  and  definite  line  between  the  province  of  tli(i  judge 
d  that  of  the  jury  in  this  respect.  But  in  my  jiidgmout 
it  section  of  the  constitution  Avhich  is  quoted  abovo  es- 
ilisbes  that  line,  restores  the  practice  toaoloser  coufurni- 
Wh  the  theory,  and  gives  to  litigants  the  right  of  having 
J  facts  in  their  case  decided  by  a  jury  uniniluenooil  hy  the 
iuion  of  the  judge.  This  section  clearly  prohibits  the 
ges  from  giving  their  opinion  upon  any  contested  fact  in 
case)  or  saying. to  the  jury  what  may  or  may  not  be  suf- 
3utly  proven.     Thus  the  jurj',  who  theoretically  have 
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Always  been  considerecl  the  jadges  of  the  fact,  are 
tically  luade  so.  Tliey  who  are  sworu  to  decide  the  i 
between  the  parties  according  to  the  evidence  are  thn 
entirely  free  to  determine  the  fact  as  their  judgmenf 
dictate^  uninfluenced  by  any  consideration  but  the  evii 
in  the  case.  If  there  be  any  reason  why  the  jury  8 
not  be  influenced  by  the  opinion  of  the  judge  upon  m 
of  fact,  given  as  a  direct  charge,  surely  the  same  r 

exists  against  such  influence,  though  exercised 
[*472]  mere  insinuation  or  ^intimation  of  opinion;  f 

I  have  already  said,  a  mere  intimation  of  oi 
by  the  judge  often  makes  as  much  impression  upon  tb 
as  a  positive  direction  to  find  in  a  certain  way.     If  tl 
ject  of  the  constitution  be  to  remove  the  jury  beyon 
influence  of  the  judge  in  the  decision  of  matters  o 
(and  I  think  such  to  bo  the  object),  the  manner  in 
that  influence  may  be  exerted  is  certainly  a  matter 
consequence,  whether  it  be  by  a  direct  and  positive  in 
tion  as  to  what  may  be  established  by  the  evidence, 
the  simple  intimation  of  an  opinion.     It  seems  to  me, 
fore,  that  the  spirit  of  the  constitution  as  peremptoril 
liibiis  the  intimation  of  an  o{)inion  by  the  judge,  as  to 
may  or  may  not  be  sufficiently  proven,  as  a  direct  cha 
that  effect. 

But  the  judge  below  in  this  case  gave  it  as  his  opin; 
the  jury  that  the  testimony  established  one  of  two 
either  that  defendant  was  guilty  of  murder  in  the  fir 
gree  or  that  he  was  innocent.  Thus  his  opinion  is  gi' 
the  jury  that  the  evidence  did  not  justify  a  convict 
murder  in  the  second  degree.  That  may  have  been  t 
The  judge  may  have  drawn  the  correct  conclusion  fro 
evidence,  but  ho  was  not  to  decide  whether  the  evi 
established  murder  in  tlie  first  or  murder  in  the  secoi 
gree.  That  is  made  a  question  of  fact  to  be  decided  1 
jury;  section  17,  laws  of  18G1,  p.  59,  declaring  that 
jury  before  whom  any  person  indicted  for  murder  sh; 
tried  shall,  if  they  find  such  person  guilty  thereof,  desi 
by  their  verdict  whether  it  be  for  murder  of  thefi 
second  degree.*' 
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re,  then,  the  judge  below  charged  the  jury  as  to  a  mat- 
f  fact;  gave  it  as  his  opiuion  iliat  if  the  defendant 
itted  the  homicide  it  was  a  willful,  deliberate,  aud 
iditated  killiug,  that  is,  murder  iu  the  first  degree, 
e  the  homicide  is  uot  committed  by  means  of  poison, 
in  wait,  or  torture,  or  in  the  perpetration  or  attempt 
petrate  arson,  rape,  robbery,  or  burglary  (in  all  these 
it  being  expressly  made  under  the  first  degree),  the 
d  of  the  offense  depends  entirely  upon  the  question 
er  the  killing  was  willful,  deliberate,  and  premed- 
.  In  other  words,  whether  the  killing  was  the  result 
eliberate  intent  to  take  life. 
)  degree  of  the  crime  is  a  question  which  is  not 

0  be  *stated  in  the  verdict,  but  which  must,  [*473] 
ny  other  fact,  be  established  by  the  evidence. 

fore,  to  justify  a  conviction  of  murder  in  the  first  de- 
it  must  be  shown  that  there  was  an  intent  to  kill  —to 
such  a  state  of  facts  or  circumstances  as  will  negative 
bg  without  the  deliberate  intent  or  purpose  to  kill, 
hich,  at  common  law,,  would  be  murder.  At  common 
iny  killing  which  results  from  any  unlawful  act,  the 
.ble  consequence  of  which  is  death,  is  deemed  murder, 
igh  the  killing  was  not  previously  intended,  as  the 
put  by  Blackstone,  of  '*  an  unnatural  son  who  exposed 
ck  father  to  the  air  against  his  will,  by  reason  whereof 
ed;  of  the  h.irlot  who  laid  her  child  under  leaves  iu  an 
rd,  where  a  kite  struck  it  and  killed  it;  of  the  parish 
ra  who  shifted  a  child  from  parish  to  parish  till  it  died 
aut  of  care  and  sustenance." 

d  so  if  a  man  throw  a  heavy  body  from  the  roof  of  a 
ing  into  a  crowded  street,  by  means  of  which  a  person 
led,  it  is  murder,  though  there  was  no  intent  to  kill, 
t  in  none  of  these  cases  would  the  homicide  be  murder 
)  first  degree  under  our  statute,  because  of  the  absence 
9  deliberate  intent  to  kill.  To  warrant  a  conviction, 
[ore,  of  murder  in  the  first  degree  (where  it  is  not  com- 

1  iu  the  perpetration  or  attempt  to  perpetrate  robbery, 
the  evidence  must  be  such  as  to  negative  an}'  pre- 
tioD  of  a  killing  without  a  deliberate  intent  to  do  so, 
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or  rather  a  deliberate  intent  or  purpose  to  kill  must  be 
proven  by  the  prosecution.  (Wliart.  Cr.  Law,  1083.) 

The  statute  declares  that  only  willful,  deliberate  and  pre* 
meditated  killing,  or  that  which  is  perpetrated  by  means ol 
poison,  lying  in  wait  or  torture,  or  which  is  committed  in 
the  perpetration  or  attempt  to  perpetrate  arson,  rape,  rob- 
bery or  burglary,  shall  be  murder  in  the  first  degree;  thai 
all  other  kinds  of  murder  shall  be  deemed  murder  in  the 
second  degree.  To  convict  of  murder  in  the  first  degree  it 
is  therefore  as  necessary  for  the  prosecution  to  show  in  a 
case  of  this  kind  that  the  killing  was  willful,  deliberate  and 
premeditated,  as  it  is  to  establish  any  other  fact.  And  it 
must  not  only  be  proven,  but  it  must  be  established  beyond 

a  reasonable  doubt.  If  there  be  a  reasonable  doabt 
[*474]  whether  such  deliberate  *intent  to  kill  existed,  the 

prisoner  should  have  the  advantage  of  the  donbti 
and  the  jury  should  find  him  guilty  of  the  lower  grade  ol 
the  crime.  This  reasonable  doubt  is  as  available  to  reduce 
the  degree  of  the  oflfonse  as  to  acquit  entirely.  (1  T^att 
Am.  Cr.  L.,  710;  Id.  944.) 

It  may  bo  said  that  the  killing  being  shown,  tLe  lav 
would  presume  it  to  be  murder.  Such  is  the  presnmp- 
tion,  but  it  is  not  presumed  to  be  murder  in  the  first  degree. 
The  mere  homicide,  independent  of  the  manner  of  the  kill- 
ing, would  doubtless  only  raise  the  presumption  of  murder 
iu  the  second  degree.  As  murder  may  be  committed  in 
innumerable  ways,  without  the  deliberate  and  premeditated 
intent  to  kill,  the  mere  fact  of  the  killing  should  not  raise 
the  presumption  that  such  deliberate  intent  to  kill  existed. 
It  has  been  hold  in  Virginia  and  Ohio,  that  where  thekomi' 
cide  is  proven  the  presumption  is  that  it  is  murder  in  the 
second  degree.  That  if  the  prosecutor  would  make  it  mtl^ 
der  in  the  first  degree,  he  must  establish  the  characteristid 
of  that  crime,  and  if  the  prisoner  would  reduce  it  to  nun- 
slaughter  the  burden  of  proof  is  on  him.  (I  Whart.  Cr.  t 
1111.)  The  deliberate  and  premeditated  attempt  to  kH 
which  the  statute  makes  a  necessary  ingredient  of  this 
crime,  can,  it  seems  to  me,  only  be  ascertained  iu  one  of  t«o 
ys;  either  by  the  express  declarations  of  the  prisoner,  oi 
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m  the  manner  of  the  killing  and  the  circumstances  con- 
ied  with  it.  Where  the  killing  is  not  proven  by  an  eye- 
nesB,  and  the  manner  of  killing  is  gathered  only  from  the 
ind  or  wounds  npon  the  body,  it  is  clear  that  it  would, 
.  majority  of  cases,  be  very  difficult  to  show,  beyond  a 
ionable  doubt,  that  the  homicide  was  committed  with  a 
berate  intent  to  kill.  If  it  appeared  that  the  mortal 
ind  was  inflicted  with  an  instrument  likely  to  produce 
th  and  upon  a  vital  part  of  the  bod}',  that  would  ])crhaps 
mfficient  to  w;arrant  a  conviction  of  murder  in  the  first 
ree;  but  it  would  not  by  any  means  be  conclusive,  be- 
se  it  might  have  been  inflicted  in  self-defense,  or  upon  a 
den  quarrel,  or  in  the  reckless  attempt  to  inflict  some 
iily  harm,  in  all  of  which  cases  the  crime  would  only  be 
rder  in  the  second  degree. 

!ske  the  case  at  bar,  what  evidence  is  there  that  the  kill- 
was  willful,  deliberate  and  premeditated?    Sim- 
tlie  manner  in  which  *the  life  of  the  deceased  [*475] 
I  taken,  the  presumption  being  that  death  pro- 
ted  by  choking  or  strangling  must  have  been  the  result 
a  deliberate  intent  to  kill;  such  would  be  a  natural  pre- 
option, and  one  sufficient,  perhaps,  to  justify  a  convic- 
a  of  murder  in  the  first  degree.     Killing  produced  by 
ill  means  might  have  satisfied  the  jury  beyond  a  reason- 
ie  doubt  of  the  premeditated  intent  to  kill,  but  surely 
ih  fact  would  not  conclusivelj'  establish  it.     Is  it  not  pos- 
Je  that  a  quarrel  may  have  occurred  between  the  defond- 
band  the  deceased,  and  that  in  the  heat  of  such  a  quarrel 
atli  might  have  been  the  result?     Had  such  been  the  case 
RTOuId  not  necessarily  bo  murdf^r  in  the  first  degree.     Or 
ppose  there  had  been  no  quarrel,  but  the  defendant  went 
tlie  house  of  the  deceased  with  the  intent  and  purpose  of 
iictiug  bodily  punishment  upon  her,  and  in   doing    so 
oked  her  bej'ond  his  purpose.     In  such  case  the  crime 
uld  not  be  murder  in  the  first  degree,   because  it  would 
1  be  the  result  of  a  deliberate  intent  to  kill.     Tnie,  the 
K)f  in  such  case  might  be  overwhelming  and  convincing 
t  such  was  the  intent.     Admitting  it  to  be  so,  yet  as  it  is 
.ct  to  be  determined  by  the  jury,  and  of  the  existence  of 
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Avhich  they  are  to  be  satisfied  beyond  a  reasonable  do 
and  upon  which  it  is  possible  they  may  have  such  do 
the  judge  transcends  his  power  when  he  tells  them  thati 
fact  is  established  by  the  evidence,  as  was  virtaally  doi 
this  case.  To  give  it  as  his  opinion  to  the  jury  that  th< 
fendaut  was  either  guilty  of  murder  in  the  first  degrc 
innocent,  was  simply  saying  that  the  evidence  establi 
the  homicide  to  have  been  a  willful,  deliberate  and  pre 
itated  killing,  which  was  a  fact  incumbent  upon  the  p 
cution  to  establish,  and  w^hich  could  only  be  determim 
weighing  all  the  testimony  in  the  case.  Had  the  j 
below  told  the  jury  that  the  evidence  fully  showed  tha 
defendant  committed  the  crime,  it  would  hardly  be  ola 
that  it  would  not  be  a  violation  of  the  constitution, 
it  would  not  be  **  charging  as  to  mattera  of  fact,"  ani 
the  deliberate  intent  to  kill  is  a  fact  as  necessary  1 
pi  oven  by  the  prosecution  as  the  proof  that  the  defer 
occasioned  the  death  of  deceased.  How  was  the  fact 
a  conviction  of  murder  in  the  second  degree  was  not  ; 

fied  by  the  evidence  to  be  ascertained?    Onl 
[^476]  ^assuming  that  the  deliberate  and  premeditatet 

tent  to  kill  was  proven  beyond  a  reasonable  d( 
The  jury  might  possibly  have  had  some  doubts  upon 
question.  They  may  have  been  well  satisfied  that  tlw 
fendant  took  the  life  of  the  deceased,  and  being  satisfi 
that,  the  law  justified  them  in  the  presumption  tha 
homicide  was  murder;  but  they  may  not  have  been  sati 
beyond  a  reasonable  doubt  that  the  killing  was  the  i 
of  a  deliberate  and  premeditated  intent  or  design  to 
life,  and  if  they  were  not,  they  should  have  found 
guilty  of  the  higher  degree.  Thus  the  judge  not 
charged  the  jury  as  to  a  matter  of  fact,  but  assumed  and 
it  as  his  opinion  that  such  fact  was  {Proven  beyond  a  re 
able  doubt,  whilst  the  jury  might  have  drawn  a  difi 
conclusion  from  the  evidence* 

Had  the  homicide  in  this  case  been  committed  by  i 
of  poison,  or  in  the  perpetration  or  attempt  to  perp< 
arnon,  rape,  robbery  or  burglarj*,  possibly  it  would  n 
deemed  cn'or  in  the  court  to  say  to  the  jury  that  they 
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[defendant  guilty  of  murder iu  the  first  degree  or  ac- 
,  because  the  law  absolutely  makes  all  homicide  com- 
nthat  manner  murder  in  the  fii*st  degree;  and  Avhen 
ecution  establishes  the  fact  that  it  was  committed 
f  these  ways,  the  burden  of  reducing  the  crime  do- 
pon  defendant  if  such  thing  were  possible.  If,  for 
y  it  was  shown  by  the  prosecution  that  the  killing 
imitted  by  means  of  j^oison,  and  there  was  no  at- 
I  show  a  killing  by  any  otlier  means,  the  court  might 

there  was  no  evidence  to  reduce  the  crime  to  mur- 
:he  second  degree,  without,  perhaps,  violating  the 
tional  provisions.  At  least,  it  has  been  held  in 
ia  upon  a  constitution  similar  to  ours,  that  when 
ng  is  proven,  and  there  is  no  attem])t  upon  the  })art 
risoner  to  reduce  the  offense  to  manslaughter,  it  is 
r  for  the  court  to  instruct  the  jury  that  they  are  not 
ider  the  question  of  manslaughter.  That  would, 
•,  be  a  very  different  case  from  this.  lii  that  case 
:t  simply  tells  the  jury  that  the  defendant  has  in- 
i  no  evidence  to  reduce  an  act,  which  in  contempla- 
aw  is  murder,  to  manslaughter,  the  burden  of  prov- 
3h  is  always  thrown  upon  the  defendant  after  the 
e  is  established  by  the  prosecution.  Under 
t  *to  state  the  evidence,   the  court   might  [*477] 

say  that  there  was  no  evidence  to  establish 
n  fact,  if  such  were  indeed  the  case.  I  do  not,  liow- 
y  that  even  that  might  not  possibly  be  considered 
But  in  this  case,  the  court  tells  the  jury  that  a  fact, 
1;  was  the  duty  of  the  prosecution  to  establish  be- 
reasonable  doubt,  was  so  established.  That  is  giv- 
>pinion  upon  the  weight  and  sufficiency  of  evidence, 
atement  that  there  is  no  evidence  to  establish  a  f:ict. 
yt  charged  iu  the  indictment,  nor  is  it  claimed  by 
,  that  the  murder  in  this  case  was  committed  by 
^t  poison  or  in  the  peipetration  of,  or  attempt  to 
ite  arson,  rape,  or  robbery;  and  as  there  is  no  proof 
vaa  so  committed,  the  degree  rested  solely  upon  tlio 
1  whether  it  was  proven  beyond  a  reasonable  doubt 

homicide  was  the  result  of  a  deliberate  and  pre- 
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meditated  intent  to  kill.  Whether  it  was  or  not,  tbejuj 
were  the  exclusive  judges,  and  therefore  the  court  erred  ii 
giving  the  instruction  set  out  above. 

The  other  ii)struction,  which  in  my  opinion  is  open  to 
the  same  objections,  reads  as  follows: 

''The  testimon}'^  in  this  case  tends  to  show  the  proper^ 
of  the  deceased,  or  some  portion  of  the  same,  in  the  posses 
sion  of  the  defendant  at  a  time  subsequent  to  the  alleged 
murder,  and  at  quite  a  recent  date."    *    *    * 

This  instruction  assumes  that  the  property  found  in  the 
possession  of  the  defendant  was  the  property  of  the  de- 
ceased.    That  was  a  question  upon  the   establishment  of 
which  alone  the  defendant  could  have  been  convicted.   It 
will  be  observed  that  the  court  does  not  say  that  the  evideofls 
tended  to  show  that  the  property  found  in  tho  possession  of 
the  defendant  belonged  to  tho  deceased;  but  assuming  that 
the  property  did  beloug  to  the  deceased,  tho  court  sajstiN 
evidence  tends  to  show  simply  one  fact — i.  e,  that  it  wasii 
the    defendant's    possession    subsequent    to    tlie  mnrdcr. 
"Whether  the  property  found  in  2)Ossession  of  defendant  b^ 
longed  to  the  deceased,  was  a  question  of  fact  to  beas(«^ 
tained  l)y  tho  jury.     However,  as  the  first  instructiou  dis-  ; 
cussed  is  in  my  opinion  sufficient  to  reverse  the  judgment 
in  this  case,  I  do  not  deem  it  necessary  to  give  this  any  far- 
ther consideration. 
[*478]       *As  the  swift  and  certain  administration  of  crim- 
inal justice  is  the  surest  preventive  of  crime,  tnJ  - 
the  strongest  guarantee  of  public  order,  any  circumstatfe 
which  has  a  tendency  to  delay  or  defeat  it  is  greatly  to  be 
regretted.     But  however  dee[)ly  wo  may  deplore  any  soi 
circumstance,  it  is  tho  first  and  paramount  duty  of  the  citi- 
zen to  respect,  and  of  the  court  to  vindicate,  the  law.  B 
should  not  be  forgotten  that  even  to  the  most  abaudoned 
and  reckless  felon,  charged  with  the  most  heinous  and  Doet 
revolting  crime,  the  law  guarantees  rights  which  nonianhtf 
a  right  to  take  from  him;  which  no  court  can  couscientioaalj 
isregard.     Though  the  proof  of  his  crime  be  overwhelai^ 

d   conclusive — though  there  be  nothing  to  mitigate  Ui  i 

ime,  no  circumstance  to  plead  for  mercy,  no  l^al  teduA- 
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obstmci  ihe  keen  point  of  tbe  Hworcl  of  justice — 
»Dl7  upon  a  presentment  or  indictment  of  a  grand 
he  can  be  called  ni>ou  to  answer  for  bis  crime;  lie 
be  found  guilty  by  tbe  verdict  of  an  impartial  jury, 
ited  or  punisbed  only  upon  a  regular  judgment  of 
laving  complete  jurisdiction;  in  otber  words,  tbe 
lias  arigbttoclaim  tbat  justice  sball  only  be  meted 
n  in  exact  accordance  witb  tbe  strict  and  inflexible 
aw.  It  is  bis  rigbt  to  have  tbe  law  governing  bis 
rly  and  correctly  expounded  to  tbe  jury;  notwitb- 
the  proof  of  bis  guilt  may  be  perfectl}'  conclusive, 
laterial  error  in  so  stating  tbe  law  entitles  bim  to 
il.   That  may  not  be  a  good  rule,  but  ita  lex  scripta 

Wf  in  its  humanity,  presumes  every  man  innocent 
guilt  is  established  according  to  tbe  rules  adopted 
purpose.  Until  bis  guilt  is  so  established,  tbere- 
strong  arm  of  the  law  shields  and  protects  bim  as 
le  most  pure  and  uprigbt  citizen  in  tbe  community, 
judgment  a  new  trial  should  be  awarded. 


»ONSE  TO  PETITION  FOR  BEHEAEINO. 

Court,  Beatty,  C.  J. : 

ion  for  a  rehearing  has  been  filed  in  this  case,  and 
Ints  are  relied  on  in  tbat  petition.  Those  points 
lows: 

That  this  court  erred  in  sustaining  one  of  [*4791 
uctions  given  by  tbe  judge  in  tbe  court 

..  Tbat  the  indictment  was  bad  because,  when  our 
on  was  adopted  requiring  tbat  "  No  man  sball  be 
$d  for  a  capital  or  otberwise  infamous  crime,  except 
ictmcnt  or  presentment,'*  etc.,  the  word  indictment 

in  its  common  law  signification,  and  meant  what 
at  common  law,  and  not  what  it  migbt  be  made  to 
subsequent  enactment. 

That  the  examination  of  D.  Black  showed  tbat  he 


I 
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was  not  a  competent  juror,  and  not  cup.iblo  of  remlerlDgui 
impartial  vurJict. 

Wo  will  oxamine  tlie  objections  in  tlieir  reversed  onler. 
With  regard  to  the  third  point,  it  was  fully  disciisseil  both 
in  oral  argument  and  the  written  brief  of  appellant s  coan- 
Hol.  The  objection  was  carefully  examined  by  this  conrti 
and  wo  were  unanimously  of  the  opinion  tho  juror  was  not 
ilisipnilified,  and  we  see  no  reason  to  change  that  opiuioD. 
No  nttw  light  is  thrown  on  the  subject. 

Tlio  second  point  was  argued  with  great  ability  by  «)un- 
Hiil  on  the  lirst  hearing  of  this  ciise.  His  brief  was  cer- 
tainly very  full  on  this  }>oint,  and  we  read  with  great  can 
ami  attention  the  arguments  of  Mr.  Bishop  as  to  the  uece»- 
sity  of  an  indictment  for  murder  drawing  the  distiuctioo 
hot  ween  murder  of  tho  lirst  and  second  degree.  We  eMO- 
imnl  all  tho  authorities  cited  by  counsel,  with  many  othen 
not  ri'forred  to;  and,  after  a  very  careful  examinatiou  d 
this  point,  tho  court  was  satisfied  of  the  sufficiency  of  tlie 
iiuliotmont  under  our  statute  upon  the  subject. 

Tho  oounsoU  in  his  petition  for  rehearing,  presents  no  net 
ari;umoui    on  i.-.U  point.     He,   perhaps,    lays  more  stress 
now  th.in  ho  did  i:i  hi>  first  argument,  upon  the  proposition 
that  tho  word  ind:c::iioiit,  as  used  in  our  State  constitution, 
nmsi  l»i'  uiii'ur*»:i^»d   :o  have  meant  an  indictment  iisthik 
>\o!d  i^  r.:uU:->:*^  \l  ;;:  ojiiimon  law.     This  view  of  thecMB  i 
\\;is  ur.vlor  V  '-..^-Mv  1.;:; T..  l-ut,  on  mature  reflection,  wecoflU  *i 
noi  ovino  :  ^  ;!.o  v' >:.v*';;:>ioii  that  appellant's  counsel  seen!  - 
lo  liiii.k  M.  .;  M  '..;i'. o   i»co:i  arrived  at.     When  theconstitfr 
i!0!\  i»i'  li.t    r..::v  1  S:.ius\vas  adopted,-it  only  required 4 
poi>i^:'i  iu  :\'vo  [ '.  '\—  v;::  on  hi>*  trial  for  a  eapitjil,  or  other 
i:.i.i:'.u>;:^   c:.::...  :.    *;\- :  vtMiitcd  or  indicted,  showing thit 
:'..i  !  '.:;:... .:y  .  :  ./.;  :i.vliotmfUt  might  be  disi)en!»l 
L^4>'.»'   ^^!:*.  ::  :"..o  i:v:.:./i  j-.ivy  iioit-d  by  presentment.    *!■ 
:.ir  *A  ^:\N.    :'..:.:  ;:  was  onlv  necessary  that  tl»* 

".;:..  :..  «*s^:::v^  i.^.:...  >';,v:';vl  sanction  the  proceeding 

a  }  .»::y  >';:s  -.:/;  iv  *.  -.;:  v^^.i  Lis  trial. 

irjis  r.-.i..:  :  Tv  t i,."..:\  a  v ^.  lumon  law  indictment, wlii^ 
i\  :.:;  I'.A..*  :'...i:,:  .  In  tore  tho  Norman  cooquestf I 
o<  iLi.u  \^  I...;   !..v^.'..^i  \\:is  used  in  law  proceedings 
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\j  either  Latin  or  Anglo  Saxon,  in  most  partH  of 
i;  in  other  parts,  probably  either  the  Danish  or 
langoage.  After  the  couquest  of  England  by  tlie 
IB,  all  legal  proceedings  were  either  in  Noi-miin, 

or  Latin.  The  older  forms  of  indictment  with 
re  have  any  particular  acquaintance  under  the  com- 
r  system  were  in  Latin.  But  the  Latin  forms  had 
K>lished  in  England  before  we  adopted  our  federal 
ition.     Certainly  it  was  not  the  intention  of  the  cou- 

who  formed  our  constitution  to  re-introduce  the 
)  Latin  form  of  indictment.  If  thej'  did  not  intend 
tablish  the  old.  Latin  form,  how  are  we  to  know  that 
he  intention  to  require  any  particular  form  for  our 
ent?  Even  if  the  framers  of  that  instrument  had 
le  single  term  indictment,  without  connecting  the 
id  mora  latitudiuous  term  presented  with  it,  would 
i)e  more  rational  to  conclude  they  only  meant  that, 
a  party  was  put  on  his  trial  for  a  certain  class  of 
,,  a  "grand  jury  legally  convoked,"  should  upon  their 
refer  a  written  charge  against  him,  stating  the  nature 
acts  done  and  the  crime  of  which  he  was  accused, 
the  form  of  that  charge  and  the  language  in  which 
to  be  stated  to  bo  regulated  by  law,  as  it  heretofore 
sn  been.  That  this  was  their  intention  is,  we  think, 
shown  by  the  use  of  the  word  presentment  in  con- 

with  the  term  indictment. 

this  was  the  view  taken  by  the  framers  of  our  own 

itioQ  there  is  less  reason  to  doubt.     Wo  have  copied 

our  constitution  and  most  of  our  laws  from  the  sis- 
te  of  California.  Long  before  the  adoption  of  our 
ition  that  State  had  passed  laws  simi)lifying,  short- 
lud  omitting  many  of  the  more  formal  parts  of  the 
lioned  indictments.  These  more  simpFe  and  less 
indictments  had  often  been  sustained  by  the  courts 
Fomia,  and  also  by  the  territorial  courts  of 
.  It  could  not  *have  been  the  intention  of  [*481] 
tiers  of  our  constitution  to  compel  this  State 
ick  to  the  old  and  almost  obsolete  form  of  the  com- 
T  indictments. 
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We  see  no  reason  for  changing  the  views  \ve  first  expressed 
on  this  point. 

The  remaining  point  in  the  petition  for  a  rehearing  whidi 
we  deem  it  necessary  to  notice,  is  in  regard  to  one  of  tk 
instructions  complained  of.  That  instruction  is  in  iheld- 
lowing  language:  ''The  distinction  between  murder  of  the 
first  or  second  degree  is  quite  nice.  I  will  briefly  state soeh 
distinction,  although  from  the  testimony  I  apprehend  that 
you  may  conclude  that  the  defendant  was  either  guilty  of 
murder  of  the  fii-st  degree,  or  innocent." 

The  complaint  is  that  the  jury  were  instructed  as  tomei- 
ters  of  fact,  when  the  constitution  provides  that  they  alone 
shall  be  the  judges  of  fact;  in  other  words,  that  the  court 
usurped  the  province  of  the  jury  in  expressing  au  opinion  M 
to  matters  of  fact.    Whilst  judges  are  prohibited  from  charg- 
ing juries  in  respect  to  mattei*s  of  fact,  they  are  autborittd 
to  ''  state  the  testimonj'."    It  may  be  doubtful  as  to  wfaatis 
the  exact  meaning  of  this  latter  expression.     It  was  Lardlf 
intended  to  confine  the  judge,  in  stating  the  testimony,  tos 
parrot-like  repetition  of  what  the  witnesses  said.     Forsnek 
a  purpose  the  wisest  judge  would  be  less  competent  thani 
good  phonographic  reporter.     It  n)ust  surely  have  been  is- 
tended  to  allow  the  judge  some  latitude  in  commenting oi 
the  testimony  he  was  stating.      If  not,  it  was  foolish  iomj 
he  should  state  it.     If  the  judge  may  comment  on  the  teiii- 
niouy  given,  what  character  of  limitation  will  yon  place  fli 
those  comments  ?     That  he  may  weigh  the  evidence  vA 
comment  on  it,  point  out  the  discrepancies  on  either aidei 
show  where  one  piece  of  evidence  corroborates  another,  or 
where  the  testimony  of  two  or  more  witnesses  contradictscf 
conflicts  with  one  another,  is  generally  admitted.    As  *> 
stated  in  our  former  opinion,  it  is  admitted  that  the  jndp 
niaj'  in  many  cases  determine  that  there  is  no  evidence  to 
support  a  given  proimsition. 

On  this  ground  nonsuits  are  granted  in  civil  c-asea,  aw 

juries  directed  or  advised  to  acquit  in  criminal  cases.  U 

has  certainly  been  held  in  some  Ciises  that  the  opia" 

[*i82]  ion  of  the  court  expressed  as*to  the  weight  or  aafr 

ciency  of  evidence  on  any  given  point  was  not  eRU'* 
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ther  handy  it  bos  been  beld  that  it  would  be  error 
3re  was  any  conflict  of  evidence  for  the  court  to  suy 
ly  Unit  a  certain  fact  was  or  was  not  proved.  But 
k  great  difference  in  the  two  propositions.  In  ibo 
judge  only  gives  his  opinion  and  advice,  still  leav- 
iiy  perfectly  free  to  find  the  fact  as  they  think  right, 
ng  to  the  advice  and  opinion  of  the  judge  such 
)  it  is  entitled  to.  In  the  other  they  are  impera- 
nmanded  to  find  a  fact  in  a  certain  way,  or  in  mak- 
leir  verdict  to  consider  that  particular  fact  as  fully 
ed. 

ise  of  The  CommonweaUJi  v.  Child  (10  Pick.  252), 
es  the  first  proposition.  The  case  cited  by  Air. 
jewis,  in  his  opinion  in  this  case  from  A.  K.  Mar- 
3ne  wherein  the  court  belgw  was  asked  to  instruct 
positively  that  a  certain  fact  had  not  been  proved, 
fact  certain  evidence  had  been  given  tending  to 
t  fact.  The  court  refused  to  give  the  instruction, 
appellate  court  held  the  ruling  correct.  But  that 
expressing  their  views  of  the  law  use  language  goiug 
id  the  case  before  them.  They  go  farther  and  suy 
i  should  not  even  express  an  opinion  in  regard  to  a 
:e  there  is  a  conflict  of  evidence.  But  where  an 
;oes  beyond  the  case  before  the  court  it  amounts  to 
iclum.  So  far  as  this  case  goes  it  only  establishes 
id  proposition  we  iiave  stated,  which  is  not  neces- 
conflict  with  the  Massachusetts  case.  The  dictinn 
\  probably  the  mere  result  of  carelessness)  certainly 
Qict  with  the  case  in  10  Pick, 
cose  of  the  People  v.  Ybarra  (17  Cal.  166),  the  de- 
¥88  indicted  for  the  murder  of  a  woman.  There 
ence,  and  among  other  things  the  dying  declara- 
the  murdered  woman,  that  she  was  murdered  by 
man  with  whom  she  had  been  living.  But  the  de- 
who  was  on  trial  was  not  arrested  until  the  lapse  of 
arable  period  after  the  oflx^nse  committed,  and  his 
ance  before  the  jury  was  that  he  was  not  the  Pedro 
lived  with  the  woman.  In  other  words,  there  was 
u  as  to  the  identity  of  the  defendant,  whether  he 
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was  the  Pedro  Ybari*a  wlio  had  formerly  lived  lii 
[*483]  the  munlered  womau,  or  was  a  *different  man  TB- 

fortauately  bearing  tbc  same  christian  name,  (Pedro) 
and  a  close  personal  resemblance  to  the  former  comiMUUOi 
of  the  murdered  woman.  These  facts  do  not  distinctly  ap* 
pear  in  the  reported  case,  though  it  is  clear  from  the  opin- 
ion of  the  court  that  SDmc  question  of  this  kind  was  raised 
in  the  case.  The  writer  of  this  opinion  having  been  of 
counsel,  recollects  the  main  features  of  the  case  distincdT. 
A  witness  in  that  case  gave  in  evidence  the  dying  declan- 
tion  of  deceased,  and  swore  that  he  recognizeil  the  defend- 
ant as  the  Pedro  with  whom  deceased  had  lived,  ami  of 
whom  she  8[»oke  in  her  dying  declarations.  The  conrt  in- 
structed tbe  jury  that  if  they  believed  the  d}*ing  declaratioM 
of  deceased  were  true  thev  must  convict  the  'defendant 
This  took  from  the  jury  tbe  rigbt  to  exercise  any  jadgmeal 
as  to  the  sufficiency  of  tbe  proof  as  to  the  identity  uf  tbe 
prisoner  with  the  other  Pedro.  Of  course  this  was  wrong 
under  all  rules.  This  does  not  conflict  with  the  Massacbn- 
setts  case. 

Some  general  rules  seem  to  be  tolerably  well  established 
as  to  how  far  a  judge  may  go  commenting  on  evidence  and 
giving  his  opinion  thereon.  Tbe  general  result  seems  io 
be,  that  a  judge  may  express  his  opinion  on  the  weigLtor 
suflicieiicy  of  evidence  if  he  is  careful  to  infoim  the  joiT 
distinctly,  that  whilst  he  as  judge  may  comment  on  the  evi- 
dence and  give  bis  opinion  as  to  its  effect  and  sufficiency  to 
prove  any  given  fact,  yet  they  arc  tbe  ultimate  judges  of  tbe 
fact,  and  may  lind  according  to  their  own  views  of  its  suffi- 
ciency, even  though  it  be  contrary  to  tho  opinion  of  the 
court.  This  view  of  tbe  law  is  sustained  by  a  multitude  of 
authorities,  and  perhaps  none  is  more  directly  in  point  tbtf 
the  case  of  tbe  A^.  Y.  lire  Ins,  Co,  v.  Walden  (12  John.  513). 
Tboso  wishing  to  further  investigate  this  subject  will  find 
many  cases  cited  bv  Cera.  &  AVat.,  in  their  work  on  New 
Trials,  vol.  1,  IJlO  it  acq.,  and  also  at  page  825  eiseq.,  in  vol 
i>  (Ibe  paging  of  volumes  two  and  three  being  coutinnoos)* 
Tliere  are  some  </ictfi  to  the  effect  that  a  judge  ought  not  to 
exi)rcss  his  opinion  about  matters  of  fact  in  the  presence  of 
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juij,  and  Grsibam  &  Waterman,  whilst  admitting  that 
uliugs  have  been  to  tlie  contrary,  seem  to  think  that 
18  in  this  democratic  country  ought  not  to  trespass  ou 
ro?ince  of  the  jury  by  expressing  an  opinion 
itters  of  fact.  *We  cannot  find  a  single  case  [^484] 
» a  new  trial  has  been  granted  because  of  a 

expression  of  opinion  of  a  judge,  unless  in  cases 
t  the  appellate  court  has  held  the  judge  was  clearly 
[  in  the  opinion  expressed.  There  the  case  has  been 
\ed,  not  merely  because  of  an  expression  of  opinion, 
because  the  jury  seemed  to  have  been  misled  by  a 
I  opinion,  for  if  tlie  jury  found  according  to  the  force 
e  evidence,  notwithstanding  the  bad  instruction,  tho 
ironld  not  be  revei*sed  by  the  appellate  court, 
re,  it  is  complained  the  judge  intimated  an  opinion 
he  jury  ought  not  to  convict  of  murder  in  the  soeond 
e.  TVas  not  this  intimation  clearly  corrects  There 
o  testimony  tending  in  the  slightest  degi*oe  to  convict 
risoner  of  any  such  oiTense.  It  is  urged  by  counsel 
t  might  be  true  that  the  prisoner  killed  tho  deceased, 
as  not  guilty  of  murder  in  the  first  degree;  tbat  ho 
jave  killed  her  upon  some  sudden  quarrel  and  after- 
i  perpetrated  the  robbery.    That  is  possible,  but  there 

testimony  tending  to  prove  it,  nor  is  there  any  evi- 
j  adduced  on  the  trial  showing  a  reasonable  probsibilily 
such  may  have  been  tho  case.  The  killing  was  by 
iig.  To  kill  in  this  way  requires  time  and  a  continii- 
ixertion  which  at  best  strongly  tends  to  negative  tho 
tbat  it  was  done  in  a  sudden  heat  of  passion,  or  that  it 
he  unexpected  result  of  what  was  only  intended  to  bo 
isement,  or  injury  of  a  character  not  expected  to  pro- 
death.  Again,  the  robbery  fcjUowed  the  death  of  tijo 
ku  almost  immediately,  for  she  was  alive  late  at  night, 
n  the  morning  she  was  found  dead,  and  tho  goods 
Judging  by  ex[)erience  of  the  conduct  and  actions 
ler  criminals  in  similar  circumstances,  we  can  hardly 
ive  that  if  the  murder  had  been  tho  result  of  hot  blood 
lideuty  the  murderer  would  have  had  the  hardihood  to 
u  in  the  house  long  enough  to  rob  it.    Ho  would  have 
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fled  to  conceal  Lis  gnilt,  or  have  given  himself  up  to 
some  officer,  trusting  by  a  prompt  surrender  and  statement 
of  his  own  case  to  palliate  or  excuse  the  crime.  We  appre> 
hend  that  the  deliberation  required  to  e£fecfc  the  robbcij 
must  have  been  the  result  of  a  well  matured  plan  either  to 
murder  and  rob,  or  at  least  to  plunder  the  house,  and  to 

murder  if  necessary  in  carrying  out  the  main  object 
[^485]       *Wo  can  see  no  evidence  in  the  case  upon  which 

the  jury  might  have  found  the  prisoner  guilty  of 
murder  in  the  second  degree.  Had  they  so  found,  ve 
would  have  been  forced  to  the  conclusion  that  the  jury  had 
either  compromised  with  some  obstinate  member,  com- 
promised with  their  own  conscience,  (being  doubtful  of  the 
guilt  of  the  prisoner)  or  else,  taking  the  law-making  pom 
into  their  own  hands,  said  this  man  shall  be  only  imprii- 
oned,  uUhough  the  law  declares  that  for  such  an  offenia 
death  shall  bo  the  penalty. 
The  rehearing  is  denied. 

Lewis,  J,  did  not  participate  in  this  decision. 


WILLIAM  T.  O'NEALE,  EESPOXDEyr,  v.  A.  0.  CLEA7B- 

LAXD,  Atpellant. 

l'^  Nkvaoa,  485.] 

Act  OF  April  2,  1807,  (Stat.  18C7.  105)  in  bkoaiidto  SsuBcnoif  isdSaU 
or  L%Ni«,  i'ox8TKCn>.— //fW, that  "Occupant"  and  "party  in !»»* 
8ion*'  ;is  uscil  by  the  le^islatnrt'  are  not  strictly  synonymous.  Octs- 
pant  lueauM  one  tUvcIUuj^  upon  and  occupying  a  part  of  a  tract  of  UBdi 
it  i1«K's  not  urcesHurily  imply  that  the  party  is  in  possession  of  tk« 
wlmlt'. 

Id>.m. — AfttT  construing  tlio  various  ftoctions  of  the  act:  Held,  That  erflJ 
sti:l«r  on  u  qnartt-r  hrciiitn  t-f  puMic  laud,  which  after  such  settlen*** 
wjis  M'li'ctiil  by  the  Slate.  >houM  be  protected  iu  a  preferreil  right  to 
p\iriha>o  the  quarter  on  which  he  wiu  located  at  the  time  of  sacbselee- 
tioii. 

Iin:M.  /.V;./.  That  such  sM'.ler  iiii^ht  pay  for  the  same  cither  with  bi*l«*^ 
xxnmu.t.  or  with  unaitv  at  oue  dollar  and  a  quarter  per  KCW' 

[*4M>1  '  SrATKMfXT  ON  AppKAi.. — *When  there  in  astatemeni  onmotioBf<'* 
new  triid.  there  utv  I  Iv  uoue  <in  ap|)eal. 

0)1  Xer.  S5  ;  3  Ner.  919; 6  Ner.  ttL 
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Argnment  for  nespondent. 


I'ir  7  or  Laitd  Act  Comhtbukd. — The  seventh  section  of  the  land  net 
tieh  provides  for  taking;  testimofly  before  a  comuiiHHioncr,  voh  not  iiiteu- 
d  to  prohibit  the  judge  hearing  buch  teHtimony  when  conveuieut  to  him- 
U  aud  preferable  to  the  parties. 

ATtom  TOTixic  TnriMOKT. — Stipnlations  in  regard  to  taking  testimony 
oald  be  iuterpreted  lil>erally,  to  carry  out  the  obvious  intention  of  the 
ftiea,  and  in  such  way  aa  not  to  defeat  the  ends  of  justice. 

PEAL  from  tbe  District  Conrt  of  the  Third  Judicial  Dis- 
Wasboe  Gonutj,  Hon.  G.  N.  Harris,  prcsidiug. 
3  foots  ore  stated  iu  the  opinion  of  the  Court. 

II.  Clarke,  for  Appellant: 

id  could  not  be  located  prior  to  April  2, 18G7.  (Act 
p.  .164,  sees.  4-5;  act  1866,  p.  194,  sees.  3-4.) 
r  tbe  act  of  1867,  sec.  12,  the  parties  have  equal  rights 
B  the  law.  Neither  can  in  this  particular  bo  ]) referred. 
.867,  p.  165,  sec.  12.)  Act  not  retrospective.  {.Villi' 
.  SlocJ^  1  Nev.  577,  678.)  Tlie  land  in  question  was 
med  under  State  law,"  aud  is  therefore  not  liable  to 
;uted  with  scrip,  except  by  actual  occupant  or  person 
iHessioD.     (Sec.  12,  act  1867.) 

lat  did  the  legislature  mean  by  use  of  terms  **occu- 
•  "possession,"  etc,  ?  (23  Cal.  442;  25  Id.  131  to  135; 
..  418;  10  Pet.  186.)  Cleavelaud  being  iu  possession 
refeiTcd  right  under  act  of  1867.  (Sees.  7,  12,  21.) 
is  case  is  clearly  appealable.  (Land  law  1867,  stjc.  7, 
J : Const,  art.  VI,,  sec.  4.)  The  term  "under  any  law  of 
itate,"  cannot  be  restricted  to  stjitutory  law.  (Sec.  12. 
367,  p.  169.) 

faveland  having  purchased  a  school  land  warrant  is  not 
lat  reason  deprived  of  the  benefits  of  sec.  21,  act  1807, 
Tbe  land  is  not  subject  to  pre-emption.     (Lester's 
law,  p.  62.) 

wge  A,  Nourae,  for  Bespondent: 

is  court  cannot  look  beyond  the  judgment  roll  in  this 
[1,  for  the  reason  that  no  grounds  of  error  are  assigned 
ited  by  appellant  in  his  statement  on  appeal.  (Stat. 
p.  362,  sec.  276;  Dmrvtl  v.  Tewksbimj,  15  Cal.  354; 
n  V.  Btdlt  26  Id.  478,  485-6;  See  also  for  purpose  of 
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comparing  statutes,  Cal.  Pr.  sec.  338;  Bttmetty.  Pacta% 
27  Cal.  411;  IVixoh  v.  B.  li/&  A.  IV.  d:  il.  Co.,  MftL 
307.) 

As  to  occupant  or  party  in  possession.    (Stat.  1867,  Ifil^ 
sees.  G,  11.)     Prior  title.    (Sec.  12.)    As  towhatacUm 
necessary  to  constitute  possession.     (Jilclarland  y,  CuM^ 
son  J  2  Nev.   282;  Sunketj  v.  Noyesij   1  Nev.  72;  ^Mjf/ilt. 
Juhmon,  17  Cal.  110:  Mbdimi  v.  Dim\  16  Cal.  109;  Bm 
V.  Seward,  4  Cal.  94;  Murphy  \.  Wallimjfoi^,  6  Id.  648;  IM- 
son  V.   Corbler,   13  Iil.   107;  Preston  v.   KeJioe,  15  Id.  318;  i 
llavuis  V.  Dale,  18  Id.  308.) 

Ellis  &  Sawyer,  also  for  Bespondent. 

[*481)]      *By  the  Court,  Beattt,  C.  J. : 

This  is  a  contest  under  the  provisions  of  an  net  entiiled 
''An   act  to  provide   for  the  selection   and  sale  of  lanil  * 
granted  by  the  United  States  to  the  State  of  Nevada,**  i^ 

proved  April  2,  1807." 
[*490]      *The  qnestion  to  be  determined  is,  whether  CNeib 
or  Cleaveland,  shall  have  the  preferred  right  to  pn^ 
chaso  a  certain  quarter  section  of  land. 

Tlio  facts  appear  to  be,  that  iu  the  winter  or  spring  of 
1800,  Cleavehmd  built  a  cabin  on  the  quarter  section  of 
land  in  controvei*sy,  repaired  an  old  inclosure  containiug 
soiuc'thing  like  an  acre  of  ground,  and  cultivated  thesaoa 
as  a  garden,  and  occasionally  slept  in  the  cabin.  Wbibt 
thus  occupying,  or  clainnng  to  occupy,  this  cabin  andgV' 
den,  he  applied  to  the  United  States  land-office  to  pre-empt 
this  quarter  section.  This  application  was  refused,  on  lb* 
ground  that  he  did  not  establish  the  necessary  acts  to  entitle 
him  to  a  pre-emption  right.  In  November  or  December  of 
the  same  year,  and  after  his  pre-emption  claim  had  be* 
rejected,  he  i)roceeded  to  build  a  better  house  on  tbesaaW 
premises.  This  house  was  finished  about  the  seveuWnth 
of  December,  1800,  and  immediately  after  it  was  finisbd 
Cleaveland  moved  into  it,  and  has  continued  to  reside  tbeff 
over  since. 

On  the  seventh  day  of  December,  1866,  the  then  sapoiB" 
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pablio  instruction  for  the  State  of  Nevada,  ap- 
re  ibis  land  selected  by  the  State  in  lieu  of  the 
ud  thirty^sixtli  sections,  which  had  been  lost  to 
Y  reason  of  pre-emption  claims  thereon.  On  the 
if  December,  18U6,  O'Neale  applied  to  locate  a 
it  on  tins  quarter  section.  The  surveyor-general 
recognize  this  application,  on  the  ground  that 
then  existing,  did  not  authorize  the  location  of 
warrants  on  land  selected  in  lieu  of  the  sixteenth 
dxth  sections,  theretofore  claimed  by  and  allow- 
nptors. 

3nUy  in  March,  18C7,  Cleaveland  made  a  similar 
y  which  was  disposed  of  in  the  same  way. 
3Cond  of  April,  1867,  our  present  law  was  passed 
the  location  of  sixteenth  and  thirty-sixth  sections 
1  also  of  lands  selected  in  lieu  of  sixteenth  and 
sections.    On  the  fourth  of  April,  two  days  after 
9  of  the  law,  O^Neale  applied  a  second  time  to 
md  warrant  on  this  quarter  section.    On 
day  of  April  (eight  days  Liter),  *C leave-  [*491] 
'enewed  his  application  either  to  locate 
rrant  on  this  quarter  or  to  be  allowed  to  pay  for 

le  provisions  of  the  statute  the  controversy  was 
the  district  court  of  tho  county  where  the  land 
d.  That  court  held  that  O'Neale  had  the  pre- 
b  to  purchase,  and  Cleaveland  appeals, 
ks  of  the  parties  depend  on^the  construction  to 
the  act  of  the  second  of  April,  1867.  This  act 
'epetitions,  and  is  as  ambiguous  and  confused  in 
iogy  as  an  act  could  well  be.  Yet,  taking  tho 
together,  it  appears  not  very  difficult  to  arrive  at 
m  of  the  legislature. 

»e  borne  in  mind  that  the  act  of  1864-5  authorized 
floating  land  warrants,  and  the  location  of  these 
r  the  purchasers  upon  ai\5r  of  the  subdivisions  of 
or  36,  reserving  to  those  who  had  improvements 
ion  of,  or  possession  of  any  part  of  such  sections, 
on  right  to  the  extent  of  one  hundred  and  sixty 
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acres.  This  law  was  amended  in  1866  so  as  to  confii 
pre-emption  right  to  those  persons  who  had  complied 
the  possessory  laws  of  the  State.  By  the  law  of  1866 
vision  was  also  made  for  the  selection  of  other  lands  i 
of  such  sixteenth  and  thirty-sixth  sections  as  had  bee: 
viously  claimed  by  pre-emptors.  But  this  law  ma 
provision  for  the  sale  of  these  selected  lands,  nor  the 
tion  of  land  warrants  on  them.  It  is  clear,  then,  the 
cation  both  of  O'Neale  and  Gleaveland  to  locate 
warrants  on  the  land  in  controversy  made  in  Dece 
1866,  and  March,  1867,  were  perfectly  idle  cerem 
Neither  derived  any  rights  thereunder. 

The  act  of  April  2,  1866,  provides  for  the  select 
lands  granted  by  the  various  acts  of  congress  to  the 
of  Nevada.  Section  6  of  that  act  directs  the  sale 
lands  thus  to  be  selected  to  the  highest  bidder,  be 
vides  that  an  occupant  or  party  in  possession  shall  1 
preferred  right  to  purchase  one  hundred  and  sixty  a< 
the  minimum  price  of  one  dollar  and  a  quarter  per  Bc 

Section  11  is  in  this  language:  "The  actual  occupai 
has  made  improvements  on  any  portion  of  sc 
[^492]  16  and  36,  ^prior  to  the  passage  of  this  act 
have  the  preferred  right  for  six  months  aft 
passage  of  this  act  to  purchase  the  same,  after  whic 
the  same  shall  (if  not  previously  entered  or  purchai 
such  actual  settler),  be  subject  to  entry  by  any  pers 
siring  the  same;  provided,  that  parties  settled  and  re 
upon  either  a  sixteenth  or  thirty-sixth  section,  before  8 
shall  have  six  months  after  such  suiTcy  is  made  in  wl 
purchase." 

We  will  examine  some  of  the  phrases  in  the  six 
eleventh  sections  before  going  further.  The  first  qt 
is,  did  the  legislature,  in  using  the  phrase  occupant  o; 
iu  possession,  use  occupant  and  the  latter  part  of  the 
as  strictly  synonymous  terms,  or  does  occupant  mean 
thing  different  from  a  party  in  possession.  We  thi 
phrases  are  not  strictly  synonymous. 

There  is  a  law  of  the  United  States  allowing  occ 

o  possess  certain  qualifications,  and  who  have  : 
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eriain  character  of  improvements,  to  pre-empt  n  quarter 
Ktion  of  United  States  land.  Occupant,  as  used  in  that 
f,  means  a  person  who  is  living  npou  the  quarter  to  be 
B-empted,  but  does  not  necessarily  mean  one  who  is  in 
flsession  of  tlie  entire  quarter.  Under  that  law  the  per- 
il living  upon  a  quarter  section  and  possessiup^  the  other 
cessary  qualifications  of  a  pre-emptor,  and  having  made 
3  necessary  improvements,  is  entitled  to  pre-empt  the  en- 
e  quarter,  although  he  may  not  be  in  actual  possession  of 
B-tenth  part  thereof. 

There  are  cases  in  wbicli  the  prc-emptor,  to  include  his 
provements,  is  allowed  to  go  off  of  the  quarter  on  which 

lives  and  take  other  forty-acre  tracts  to  make  up  his 
flutity.  But  these  are  exceptional  cases.  The  general 
leis,  that  the  occupant  (that  is  the  dweller  upon)  is  cnti- 
A  to  pre-empt  the  quarter  upon  which  he  resides.  We 
inky  then,  that  the  legislature,  in  using  the  word  ''  occu- 
mt'*  in  the  sixth  section  of  the  act,  used  it  in  the  popular 
inse,  and  indicated  the  intention  to  allow  those  who  dwelt 
pon  a  quarter  section  of  land  to  pre-empt  the  same, 
liether  in  possession  of  the  whole  or  only  a  part  thereof. 
Lis  section  refers  to  a  different  class  of  lauds  from  that  in 
ispate,  and  we  have  only  referred  to  this  section  to  try 
ad  ascertain  the  general  intent  of  the  legislature  and  the 
cope  of  the  law. 

*If  we  were  called  on  to  interpret  the  eleventh  sec-  [^-IQS] 
ion  standing  alone,  we  would  say  that  it  gave  the 
ight  to  the  occupant  (that  is  to  a  person  actually  living 
»pon  a  sixteenth  or  thirty-sixth  section)  to  pre-empt  the  en- 
ire  section  upon  which  he  was  living.  "To  purchase  the 
^e,"  as  it  stands  in  this  section,  according  to  the  ordinary 
oles  of  language,  may  refer  to  either  one  of  three  things: 
W  **His  improvements;"  Second.  **Any  j>ortion  of 
^tions  sixteen  and  thirty-six  on  which  his  improvements 
"e  located;"  or  Third.  **Tho  entire  section  on  which  ho 
l8  made  improvements."  It  will  hardly  be  contended  that 
e  legislature  intended  to  limit  the  occupant  to  the  pur- 
ase  of  his  own  improvements,  to  wit,  houses,  mills,  etc., 
thont  tho  right  to  purchase  any  part  of  the  land.     Befo: 
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the  titlo  passed  from  the  goYernment,  the  occupant  cooU 
remove  his  improvements  without  buying.  The  right  to 
buy  any  portion  of  the  land  on  which  his  improvements  in 
situated,  would,  if  literally  carried  out,  only  entitle  apaitf 
who  had  built  a  valuable  liouse  or  mill  to  buy  so  muchd 
the  soil  as  was  covered  by  his  structure.  This  would  cer- 
tainly be  but  a  poor  privilege.  A  house  or  mill  with  only 
the  soil  on  which  it  sttinds,  would  be  next  to  worthless.  To 
give,  however,  to  a  party  the  right  to  purchase  six  hundred 
and  forty  acres  of  land  where  he  had  built  a  mill  or  hoott 
on  any  portion  of  that  six  hundred  and  forty  acres,  wonU 
not  in  this  country,  where  land  is  so  abundant  and  solitds 
of  it  occupied,  appear  to  be  unreasonable.  Grammatically, 
the  word  "same  "  may  as  well  in  this  sentence  refer  to  ihs 
whole  section  of  land  as  to  the  improvements,  or  as  to  tie 
particular  part  of  the  land  covered  by  improvements.  And 
such  we  should  clearly  hold  to  have  been  the  meaningfli 
the  legislature  but  for  other  sections  of  the  act.  Section  6 
clearly  limits  the  right  of  pre-emption  at  minimum  prio^ 
in  lands  selected  under  that  section,  to  one  hundred  tsi 
sixty  acres.  Section  7  limits  thor  right  of  purchase  by  ooa 
person,  under  this  act,  to  three  hundred  and  twenty  acreii 
In  other  words,  no  person,  whether  a  preferred  or  ordiniiy  1 
purchaser,  can  buy  more  than  three  hundred  and  twentf  * 
acres,  and  a  preferred  purchaser  (at  least  so  far  as  thelaiA 
selected  after  the  passage  of  this  act  are  concerned)  ctt 
buy  no  more  than  one  hundred  and  sixty  at  the  minimoB 

price. 
[*494]      ^Taking  section  11  then  in  connection  with  the 

other  sections,  and  considering  the  general  objects 
of  the  act,  we  are  satisfied  that  the  legislature  by  that  sec- 
tion did  not  intend  to  limit  the  preferred  right  of  occu- 
pants either  to  the  purchase  of  their  own  improvements  * 
of  the  very  land  on  which  such  improvements  were  erected. 
Nor,  on  the  other  hand,  did  the  legislature  intend  to  giw 
the  prefeiTed  right  of  purchase  to  the  entire  section.  Bat 
that  right  was  intended  to  extend  either  to  the  purchase  oi 
a  (piarter  section  or  a  half  section,  including  the  improve 
ments.     To  determine  whether  a  party  having  madd  iS" 
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irements  on  a  sixteenth  or  thirtj^-sixtli  section  is  entitled 
!i  preferred  right  to  purchase  a  quarter  or  a  half  si^ctiou, 
i  question  of  much  difficulty,  and  in  this  ease  need  not 
determined,  as  only  a  quarter  section  is  claimed. 
lections  12  and  21  of  the  act  of  1867  are  in  the  following 
ds:  "Sec.  12.  Lands  selected  prior  to  the  passage  of 
3  act,  in  lieu  of  the  sixteenth  and  thirty-sixth  sections, 
11  be  sold  as  the  sixteenth  and  thirty-sixth  sections;  pro- 
irf,  that  where  any  person  shall  have  applied  to  locate 
ool  land  warrants  upon  such  lauds,  such  person  shall 
'e  a  prior  right  for  thirty  days  after  the  passages  of  the 
is]  act,  to  locate  such  warrants  upon  the  land  ho  niay 
re  applied  to  make  such  location  upon,  in  case  (Ikuo  be 
prior  title  or  claim  thereto,  under  any  law  of  this  State. 
*Sec.  21.  Any  person  or  persons  in  possession  of  lands 
retofore  selected  by  the  State  in  lieu  of  the  sixteenth  and 
Tty-sixth  sections,  for  which  school  land  warrants  have 
tbeen  purchased  by  him  or  them,  shall  have  the  privilege 
purchasing  said  lands  at  such  rate  per  acre  as  the  board 
regents  may  determine;  procUkdy  in  cases  where  persons 
Jre  in  possession  of  any  such  lauds  prior  to  the  time  of 
lection  thereof  by  the  State,  and  waive  the  right  of  pre- 
option in  favor  of  the  State,  such  person  ma}'  purchase  at 
erate  of  one  dollar  and  a  quarter  per  acre." 
Tlieland  in  controversy  here  was  selected  in  lieu  of  the 
xteeuth  and  thirty-sixth  sections  before  the  passage  of 
lis  law.  The  mode  of  this  disposal  is  provided  in  the 
relfth  and  twenty -first  sections.  It  is  to  be  sold  in  tho 
inie  manner  as  the  sixteenth  and  thirty-sixth  sections; 
►nsequently  the  interpretation  which  we  have  put 
X)n  the  *eloventh  section,  which  is  in  reference  to  p4i)5J 
6  sixteenth  and  thirty-sixth  sections,  must  detcr- 
ine  Cleavelands  rights  as  to  this  land,  unless  there  is 
tnething  in  the  proviso  of  section  12  which  make  an  occu- 
ut's  rights  on  this  land  less  avaihd:)lo  than  they  would  Ixj 
a  sixteenth  or  thirty-sixth  section. 

Hie  expression  "in  caso  there  be  no  prior  title  or  claim 
reto  under  any  law  of  the  State,"  at  the  close  of  section 
is  rather  ambiguous.     A  person  settled  on  any  part  of  a 
Nrr.  Dkc.— 29 


450  O'Neale  v.  Cleavelant).  [8up.Ci 


Opinion  of  the  Court— Bealty,  C .  J. 


quarter  or  half  section  of  public  land  certainly  lias  som* 
claim  to  that  land  on  which  his  house  is  situated,  if  no 
more;  and  wo  are  clearly  of  the  opiuiou  that  the  legislator 
iuteuded  to  protect  that  occupanc}',  and  give  the  occapaot 
a  preferred  right  of  purchase  to  some  extent.     "Whilst  so- 
tion  12  is  entirely  sileut  as  to  what  shall  be  the  extent  ol 
that  preferred  right,  and  section  11,  with  which  it  stands 
connected,  is  not  very  definite;  still,  taking  the  whole  act 
together,  we  are  satisfied  not  less  than  one  hundred  and 
sixty  acres  was  intended  to  bo  thus  protected. 

This  section  12  seems  to  have  been  formed  with  the  new: 
First.  Of  giving  a  preferred  right  to  the  actual  occupdsi 
when  there  was  such  person,  and  he  chose  to  assert  hisrigbt; 
Second.  If  there  was  no  occui)ant,  or  he  waived  his  rigH 
then  to  give  a  preferred  right  (over  third  parties)  to  od 
who  before  the  passage  of  this  act  had  applied  to  locate  I 
land  warrant  on  lands  selected  in  lieu  of  a  sixteenth  or  thiitf- 
sixth  section. 

The  provisions  of  section  21  are  confirmatory  of  thevien 
we  have  taken  of  section  12.  This  section  in  its  first  claim 
allows  persons  who  were  at  the  passage  of  the  act  in  posses- 
sion of  land  theretofore  selected  in  lieu  of  the  sixteenth  and 
thirty-sixth  sections,  and  who  had  not  purchased  school 
land  warrants,  to  buy  the  same  at  a  jmco  to  be  fixed  bjtla 
regents.  It  will  bo  observed  that  this  clause  is  as  loose M 
most  of  the  other  sections.  There  is  no  express  declaratioi 
that  such  persons  shall  have  a  preferred  right  to  parcliaM^ 
nor  is  there  any  limitation  expressed  as  to  the  quantity  th^ 
may  purchase,  or  the  time  within  which  they  may  purcbase. 

Cut  taking  this  in  connection  with  other  parts  of  tbeadi 
and  it  would  seem:  First.  Tliat  this  right  of  purchase  wM 
to  bo  a  preferred  one  over  all  otiier  classes  of  piff" 
[*19G]  chasers;  Second.  That  the  preferred  *right8bonId 
be  limited  in  quantity  either  to  a  quarter  or  ball 
section;  Third.  That  actual  occupancy  of  any  portion  of » 
quarter  section  would  give  the  pre-emption  right  to  at  least 
the  whole  quarter,  if  not  to  two  quarters;  Fourth.  Tliepu^ 
chiiso  should  bo  within  the  time  limited  in  other  cases  ol 
preferred  purchases. 
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oviso  in  the  second  clause  of  Rection  21  must  be 
d  in  consonance  -with  the  interpretation  put  on  the 
se  of  that  section,  so  far  as  it  concerns  the  pre- 
ivilege  of  purchase  of  the  quantity  purchasable 
ind  of  possession  required.  Wo  think  in  cases 
ttder  the  proviso  in  section  21,  parties  woukl  have 
to  purchase  at  one  dollar  and  a  quarter  per  acre, 
hejhad  or  had  not  purchased  land  warrants  to  lo- 
particular  piece  of  land.  When  they  entered  on 
s  as  are  mentioned  in  section  21,  after  selection  by 
,  and  bought  land  warrants  (which  sold  at  five  dol- 
re)  to  locate  on  the  land  occupied,  it  might  well  be 
he  State  that  the  lands  were  voluntarily  taken  at 
I,  and  the  occupant  would  not  be  allowed  to  recede. 

warrants  were  not  actually  bought,  the  board  of 
night  fix  a  price.  But  it  seems  to  have  been  the 
mt  to  allow  all  settlers  who  went  on  the  land,  be- 
s  selected  by  the  State,  to  buy  at  one  dollar  and  a 
er  acre.  We  do  not  think  if  a  settler,  before  se- 
ras  driven  by  his  anxiety  to  secure  a  title  to  the 
of  aland  warrant  at  five  dollars  per  acre,  he  would 
I  to  use  it  in  the  purchase  of  land  coming  under 
iso;  but  he  might  at  his  option  pay  for  it  in  money 
liar  and  a  quarter  per  acre. 

then  to  this  act  such  interpretation  as  we  think 
ilated  to  carry  out  the  intention  of  the  legislature, 
t  the  objects  for  which  it  was  passed,  wo  think 
iler  on  a  quarter  section  of  public  land,  which  after 
Jement  was  selected  by  the  State,  should  bo  pro- 
a  preferred  right  to  purchase  the  quarter  on  which 
cated  at  the  time  of  such  selection, 
hese  views  of  the  law  we  come  to  the  conclusion 
veland  had  a  preferred  right  to  purchase  the  land 
versy,  and  might  pay  for  the  same  either  with  his 
•ant,  or  with  money  at  one  dollar  and  a  quarter  per 

3  finally  disposing  of  this  case,  it  is  perhaps  [^497] 
lotice  somo  points  of  practice  on  which 
i  were  raised  in  this  court.. 
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Besponclent  objects  to  looking  beyond  tlie  jadgment-idl 
in  this  case,  because  the  statement  on  appeal  does  not  sbot ! 
or  state  the  grounds  of  error  relied  on.  There  is  a  stat^ 
mont  on  motion  for  new  trial  in  the  transcript,  and  tlitt 
statement  does  contain  the  grounds  relied  on.  There  is  do 
statement  on  appeal,  and  need  be  none.  The  statement  oi 
motion  for  new  trial  is  sufficient.  {Hooper  v.  JUeyer,  1  Ser. 
433.) 

Section  seven  of  the  act  of  18G7  provides  in  a  case  of  this 
kind  for  taking  testimony  before  a  commissioner  residing 
in  the  neighborhood  of  the  land  in  dispute.  Indeed,  it  saji 
such  commissioner  shall  take  and  report  all  the  testimonj 
of  the  parties.  But  we  think  the  common  sense  conslnw- 
tion  of  this  clause  is,  that  the  commissioner  shiill  tiike  il 
the  legal  testimony  offered  before  him.  We  do  not  think 
it  was  intended  to  prevent  the  court  or  judge  from  hearing] 
testimony  in  cases  where  he  could  conveniently  do  so,  *ni 
the  parties  preferred  this  course. 

Here,  there  was  a  stipulation  agreeing  upon  certain  &d^ 
in  the  case,  and  reserving  the  right  to  each  party  to  pro» 
additional  facts,  if  deemed  necessary,  by  witnesses  intitH 
duced  in  court  on  the  trial.  Kespondent  contends  thattlw 
right  in  such  case  to  take  testimony  never  existed,  ind 
therefore  the  reservation  of  that  which  did  not  ev^ 
amounts  to  nothing.     This  is  entirely  too  technical. 

To  give  a  liberal  and  fair  construction  to  this  iustrnmett^ 
we  should  certainly  hold  that  it  amounted  to  written  assen* 
on  both  sides  that  oral  testimony  might  be  introduced ao 
the  trial.     Such  stipulations  should  always  receive  a  faif 
and  liberal  construction,  so  as  to  carry  out  the  apparent  in* 
tentions  of  the  parties  and  promote  fair  trials  on  the  merit* 
rather  than  a  narrow,  contracted,  technical  interpretatioHf 
caleulatod  to  take  parties  by  surprise  and  defeat  the  ends  rf 
justice. 

There  can  be  no  doubt  in  this  case  but  that  this  stipoi** 
tion  was  entered  into  for  the  express  purpose  of  letting  ■ 
oral  testimony  before  the  court  at  trial.     We  will  not  80 1^ 

terpret  it  so  as  to  defeat  its  obvious  purpose. 
£*4S)8]      *But  even  if  this  testimony  was  rejected  the  rt" 


i 
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It  would  be  the  same.  The  fiudings  of  fact  show  tlie 
igment  should  have  been  for  Cleaveland.  Even  if  wo 
re  to  reject  all  the  oral  evidence  we  could  not  substitute 
ir  findings  for  those  of  the  court,  consequently  we  would 
re  to  send  the  case  back  for  a  new  trial,  and  then  the 
is 'which  exist  in  the  case  could  be  properly  j>roved. 
The  judj^ment  of  the  court  below  is  reversed,  and  a  new 
al  is  ordered. 

Lewis,  J.,  concurring:  I  concur  in  the  judgment. 

Johnson,  J.,  concurring:  I  concur  in  the  judgment. 


.  B.  HOBTON,  Appellant,  v.  E.  RUHLING  &  CO., 

Respondents. 

[3Nev.  498.] 

cn&ACT  OF  GuABAMTT — PLEADINGS. — Whcu  A.  contracts  to  deliver  to  B., 
tt  bia  Bteam-mUlfl,  aU  the  wood  necessnry  to  niu  them  for  a  definite 
time,  and  C.  gnaranteeR  the  payment  for  the  wood  thus  delivered,  iu  an 
action  againnt  C,  the  gnarantor,  it  iH  not  Kuflieient  to  allcf^e  that  wood 
of  a  certain  Talne  was  delivered  to  B.,  but  it  must  also  bo  allt-ged  that 
the  quantity  delivered  was  used  or  needed  to  run  the  mills;  for  this  is 
the  extent  of  the  ginirantor'H  liability. 

*Im5i— Dkfkctivb  Complaint.— When  upon  the  trial  of  a  cause  in  the  court 
below  it  ap|»earH  that  the  i)laintiflf 's  complaint  is  so  detective  as  not  to 
state  a  cause  of  acti(m,  that  court  should  either  grant  li'ave  to  ])laintitT 
to  amend  his  complaint,  or  dismiss  the  action  without  luejudice. 

^'W— MiTTKB  IN  Atoidance. — New  matter  in  avoiihince  of  a  prima  facie 
esse  mode  out  by  plaintiff  should  be  specially  pleaded,  and  no  x>roof  of 
mdi  facts  can  be  heard  uuless  specially  pleaded. 

Appeal  from  the  District  Court  of  the  First  Judicial  Di.s- 
Wct,  Hon.  Richard  Rising,  presiding. 
1*116  facts  are  stated  iu  the  opinion. 

Aldrich  &  De  Longy  for  Appellant: 

There  does  not  appear  to  bo  any  consideration  whatever 
^tlie  release.  (Pars,  on  Cont.,  vol.  1,  p.  38G.)  As  to  new 
atter.  (Gaskill  v.  Moore,  4  Cal.  233;  GUizier  v.  Cll/t,  10  Id. 


(1)  1  Nev.  IM;  2  Nov.  32G;  3  Nov.  399. 
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304;  Piacy  v.  Sahin,  Id.  22;  Britlges  v.  Paige,  13  Id.  641.) 
A  couti'act  should  of  course  receive  a  fair  iuterpretatioD, 
wbetber  the  rights  of  sureties  ore  involved  or  not.  (3  Eflt 
234;  29  Cal.  299;  30  Id.  344.) 

Wood  &  Hilhjer,  for  Respondents : 

A  plea  of  payment  is  not  new  matter.  {Fiisch  y.  Caler,  21 
Cal.  71.) 

[*501]      *By  the  Court,  Lewis,  J. : 

The  plaintiflF  brings  this  action  to  recover  the  sum  d 
forty-two  hundred  and  fifty-eight  dollars,  the  value  of  a 
quantity  of  wood  delivered  to  the  defendant  TJznay  under 
the  following  contracts: 

''This  agreement,  made  and  entered  into  this  twentf- 
sixth  day  of  January,  A.  D.  1864,  between  F.  B.  Hortonot 
the  first  part,  and  Charles  Uznay,  party  of  the  second  piii 
witnesseth :  That  for  and  in  consideration  of  one  dollar  piiA 
by  the  party  of  the  second  part  to  the  party  of  the  first  pai^ 
the  receipt  whereof  is  hereby  acknowledged  and  the  preii- 
ises  hereinafter  stated,  the  party  of  the  first  part  agrees  to 

furnish  to  the  Phoenix  Mills  all  the  wood  needed  for 
[*502]  both  mills,  *t.  e.,  number  one  and  number  two,  ( 

the  following  terms,  namely:  Until  the  first  day  ot 
May,  1864,  at  fourteen  ($14)  dollars  per  cord  for  wood 
without  bark,  and  fifteen  ($15)  for  wood  with  bark  in  i 
dry  state;  and  from  the  first  of  May,  1864,  until  the  firstdifj 
of  November,  at  thirteen  ($13)  dollars  per  cord  for  wood 
without  bark,  and  fourteen  ($14)  dollars  per  cord  for  wood 
with  bark,  but  in  a  diy  state,  and  to  keep  constantly  oi 
hand  at  the  said  mills  not  less  than  fifty  (50)  cords  atai^ 
one  time.  And  the  party  of  the  second  part  agrees  to  pay 
for  all  the  wood  used  at  the  above  mills  at  the  rates  abofO 

I 

specified,  on  the  first  and  fifteenth  day  of  each  month  for 
each  and  every  cord  consumed.  And.it  is  further  agreed 
between  the  parties  that  should  coal  be  offered  for  sale  n 
the  market,  and  should  the  party  of  the  second  part  con- 
clude to  use  coal  instead  of  wood  at  the  mills  aforesaiil,  tb 
party  of  the  second  part  shall  for  such  cause  liave  the  op* 
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ioD  of  canceling  this  contract;  but  should  tho  supply  of 

oil  be  limited,  and  the  mills  be  obliged  to  use  ^vood  to 

)j  extent,  then  the  party  of  the  first  part  agrees  to  fnniisli 

I  the  wood  needed  at  both  mills,  as  hereinbefore  specifiiHl. 

lould  said  F.  B.  Horton  fail  to  carry  out  this  contract,  ho 

rees  to  pay  damages  for  his  failure,  liquidated  and  agreed 

between  both  parties  to  this  contract  at  one  hundred 

100)  dollars  per  day  for  each  and  every  day  that  (ho  mills 

3  stopped  on  account  of  not  being  suplied  as  per  this 

reemeut.  "F.  B.  HoiiTON, 

"Chas.  Uznay. 
"Witness:  H.  S.  McCullouoh." 

"Virginia  City,  January  26,  1864. 

"For  and  in  consideration  of  one  dollar  to  us  in  hand 

id,  and  tho  foregoing  premises,  wo  hereby  agree  to  pjiy 

9  amoQut  to  be  paid  by  the  party  of  the  second  part  to 

a  foregoing  agreement,  should  the  said  party  fail  to  i)ay 

accordance  with  the  agreements  and  terms  of  the  fore- 

ibg  contract. 

"E.  RUHLIXG  <fe  Co." 

It  will  be  seen  that  Uznay  agrees  to  take  and  pay  for  all 
e  wood  used  and  consumed  at  tho  two  mills  mentioned  in 
e  contract  on  the  first  and  fifteenth  of  each  month,  and 
ohlmg  &  Co.  guarantee  the  payment  by  him  as  stip- 
ated  in  the  agreement.  Under  this  ^instrument,  [^503] 
«  defendants  Buhling  and  MeCullough  can  cer- 
inly  only  be  responsible  for  the  fifty  cords  besides  the 
umtity  actually  needed  or  consumed  at  the  mills.  Their 
laranty  cannot  be  extended  beyond  the  strict  letter  of  the 
incipal  contract.  Uznay  is  of  course  liable  for  all  tho 
tod  deliyered  to  him,  regardless  of  the  use  which  ho  might 
ike  of  it,  but  the  guarantors  only  bind  themselves  to  j)ay 

fifty  cords  beyond  what  was  actually  needed  or  used  in 
ining  the  Phoenix  Mills.  No  definite  number  of  cords  is 
eed  to  be  delivered  by  the  plaintiff.  The  quantity'  which 
'as  incumbent  upon  him  to  deliver  was  to  be  determined 
the  amouDt  used  or  consumed  by  the  mills.    It  is  appar- 

not  only  from  the  contract  but  from  the  testimony, 
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that  the  liability  of  the  guarantors  did  not  extend  beyond 
tbo  value  of  the  wood  actually  needed  or  consumed  at  the 
mills.  Suppose  no  wood  at  all  "had  been  needed  orcoo- 
aumed  by  those  mills,  it  will  hardly  be  claimed  that  the 
guarantors  would  be  liable  for  all  the  wood  which  tbo  plaint- 
iff might  have  chosen  to  deliver  to  Uznay.  As  the  qiiautitj 
consumed  was  the  measure  of  tlieir  responsibility,  it  was 
indisi)utably  necessary  for  the  plaintiff  to  show  by  his  com- 
plaint that  the  wood,  the  price  of  which  he  is  seeking  to  re- 
cover, was  not  only  delivered,  but  further  that  it  wasueedeJ 
or  used  at  the  mills.  As  the  guarantors  were  not  liable  to 
the  plaintiff  for  the  price  of  all  the  wood  which  homiglitJe- 
liver  to  Uznay,  but  only  for  the  quantity  thus  neeJeil  or 
consumed  by  the  mills  spoken  of,  cert^iinly  there  should  he 
something  to  show  what  quantity,  if  any,  was  so  used.  II 
none  were  needed  for  the  use  of  the  mills,  the  plaintiff  hal 
no  cause  of  action  against  the  guarantors,  although  bo  maf 
have  delivered  wood  to  Uznay.  The  complaint  sets  out  the 
contract,  but  it  is  impossible  to  ascertain  from  it  wbethera 
single  cord  of  wood  was  consumed  or  needed  at  the  mill8i 
The  plaintiff  seems  to  have  labored  under  the  impresfdoi 
that  the  guarantors  were  responsible  for  the  price  of  all  the 
the  wood  which  he  might  choose  to  deliver  to  Uznay,  and 
upon  that  assumption  founds  this  action.  In  this  bewasin 
error.  We  conclude  therefore  with  the  court  below,  that 
the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  hence  could  not  suj^port  a  judgment  in 
favor  of  the  plaintiff.  This  being  the  ease,  the  court 
[*504]  *below  should  either  have  dismissed  the  action  or 
given  the  plaintiff  an  opportunity  to  amend, his 
pleading.  By  trying  the  case  and  renderi;ig  judgment upoo 
the  merits,  the  plaintiff  might  possibly  be  barred  froffl 
bringing  another  action  against  the  defendants,  although 
his  complaint  in  this  cause  utterly  failed  to  state  any  cause 
of  action  against  them.  As  the  complaint  would  not  sup- 
])ort  a  judgment  in  favor  of  the  plaintiff,  any  error  eommitt^ 
against  him  at  the  trial  would  not  usually  be  considered  pr^ 
judicial;  but  it  may  possibly  be  so,  and  when  such  i^  the 
case  the  error  should  bo  corrected.     For  example:  if  ajud^ 
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kbe  merits  be  rcDilered  against  a  plaiutifT,  when  it 
sLown  that  the  judgment  dismissing  his  action 
the  only  proper  judgment  which  couhl  bo  ron- 
kiust  him,  in  such  a  case  he  would  bo  prejudiced 
Dr,  for  the  judgment  on  the  merits  couUl  bo  i)lcaded 
0  a  second  action  for  the  same  cause,  while  a  sim- 
ssal  of  the  case  could  not  be  so  used  against  him. 
certainly  therefore,  be  the  duty  of  an  ai)pellato 
lodify  the  judgment  so  as  to  protect  tho  plaintiff 
such  result.  A  judgment  in  favor  of  the  defend- 
heir  costs  in  this  action,  and  dismissing  tlio  com- 
aid  undoubtedly  have  been  correct,  and  would  not 
with  a  second  action  by  the  plaintiff  for  tho  same 
that  a  judgment  on  the  merits  should  have  been 
against  him  is  not  by  any  means  so  certain.  Tho 
ise  which  seems  to  have  been  relied  on  by  Buhl- 
IcCullough  upon  the  trial  was  an  agreement  be- 
m  and  the  plaintiff  whereby  it  was  claimed  they 
barged  from  all  liability  upon  the  contract  of  guar- 
the  fourth  day  of  May,  A.  D.  18G4.  That  agrce- 
entered  into  at  all,  was  not  completed  until  the 
Y  of  May.  It  was  a  new  and  independent  contraci, 
valid  and  operative,  would  relieve  the  guarantors 
iability  under  the  guaranty.  To  produce  that  re- 
.18  necessary  that  the  agreement  relied  on  should 
11  the  elements  of  a  valid  contract.  As  that  is  new 
[  avoidance  of  the  contract  of  guaranty,  it  should 
have  been  specially  pleaded  by  tho  defendants. 
itter,  which  is  simply  an  avoidance  of  the  cause  of 
,de  out  by  tho  plaintiff,  should  always  bo 
pleaded.  Such  *is  the  rule  declared  by  [*505] 
,nd    it  is   unchanged   under    the   modern 

(1  Chit.  PI.  615;  1  Van  Sandt.  PI.  409,  d  ficg.) 
f  must  be  secundum  tillegata.  No  proof  of  now 
avoidance  can  therefore  bo  admitted,  unless  it  is 
d  as  to  apprise  tho  opposing  party  of  tlie  nature 
euse.  There  is  no  more  reason  why  a  defendant 
\  permitted  to  prove  tho  execution  of  a  contract, 
of  which  is  to  defeat  the  plaintiff's  action,  Avithout 
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having  pleaded  it,  tbau  to  allow  the  plaintiff  to  pro\ 
execution  and  to  recover  upon  a  contract  which  he  h 
pleaded.  In  the  answers  filed  by  the  guarantors  i 
case  there  is  no  reference  whatever  to  the  agreeme 
which  they  claim  to  have  been  discharged  from  the  co 
of  guarauty.  They  simple  deny  the  allegations  of  the 
plaint,  and  affirmatively  allege  that  the  plaintiff  del 
no  wood  **upon  the  credit  or  responsibility  of  the  d 
ants  Ruhling  &  Co.,  subsequent  to  the  fourth  day  of 
A.D.  1864;  that  all  the  wood  delivered  after  that  tin 
delivered  upon  the  solo  credit  and  responsibility  of  t 
fendaut  Uzuay,  and  not  upon  the  contract  of  guai 
Doubtless  under  this  answer  the  defendants  would 
been  permitted  to  prove  that  the  plaintiff  abaudou< 
contracts  after  the  fourth  day  'of  May,  and  delivei 
wood  u{)on  them  after  that  time;  but  they  could  not 
erly  provo  that  the  plaintiff  entered  into  an  agreemeu 
a  sufficient  consideration  with  them  by  which  they  we 
charged  from  liability  upon  the  guaranty.  The  1 
judge  below,  however,  permitted  the  defendants  to 
such  agreement  notwithstanding  the  objections  of  plu 
counsel,  and  upon  that  proof  the  following  finding 
based,  and  upon  them  alone  the  judgment  was  rende 
the  defendants: 

'*0n  tho  third  day  of  May,  18G4,  the  plaintiff,  at 
quest  of  the  defendants  Ruhling  &  Co.,  agreed  tha 
should  bo  discharged  from  further  liability  upon  sail 
anty,  in  consideration  that  they  would  pay  him  the  i 
unpaid  and  due  him  from  Uznay  for  wood  furnished 
plaintiff  to  Uznay  under  their  said  contract  of  sale  ai 
chase,  as  well  as  $378,  the  price  of  the  wood  so  fui 

on  the  first,  second  and  third  of  May,  186-i,  1 
[*50G]  then  due,  all  of  which  "^amounted  to  about  i 

which  amount  was  so  paid  to  the  plaintiff  bj 
ing  &  Co.,  pursuant  to  such  agreement. 

**  No  wood  was  furnished  by  the  plaintiff  or  used 
Phoenix  Mills  after  tho  third  day  of  May,  18G4,  U] 
credit  of  the  said  Ruhling  &  Co.  The  plaintiff  ha 
fully  paid  for  all  wood  furnished  by  him  and  used 
Phoenix  Mills  prior  to  J\xuq  11,  A..D.  1861." 
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H^thont  proof  of  the  agreement  by  which  the  guarantors 
umtohaye  been  released,  we  are  satisfied  that  a  judg- 
Bui  dismissing  the  action  and  for  costs  was  all  that  could 
IB  been  rendered  against  the  plaintiff.  Such  a  judgment 
mid  not  prejudice  his  right  to  bring  another  action,  but 
8  judgment  rendered  by  the  court,  and  which  we  have 
own  was  founded  upon  testimony  improperly  admitted, 
old  possibly  be. used  against  him  as  a  complete  bar  to 
7  future  action  to  recover  the  sum  of  money  claimed  in 
is  action.  He  was  therefore  prejudiced  by  the  proof  of 
e  agreement  to  discharge  the  guarantors,  and  the  findings 
id  judgment  thereon. 

For  these  reasons  we  are  compelled  to  direct  a  modifica- 
}n  of  the  judgment,  so  that  it  shall  bo  simply  a  dismissal 
the  plaintiffs  costs,  without  prejudice  to  another  action. 
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J.  B.  LOBDELL,  Appellant,  v.  WAKKEN  HALL  et  al. 

Respondents. 

[3  Nevada,  507.] 

CosmiADicroBT  Insteucttons. — Tlie  rule  that  a  judgment  must  bo  reversed 
where  infltructions  on  a  luaterial  point  are  contradictory,  is  not  an  ab- 
Holute  and  unqualified  rule. 
XnBiAira  MAT  Maintain  Action  fob  Divebsion  of  Watkr.— An  Indian  who 
has  appropriated  water  on  tbo  public  lands  of  the  United  States  may 
maintidn  an  action  for  the  diversion  of  that  water,  as  well  as  any  other 
person.     By  BeaUy,  C.  J,     Lewis^  J^  dissenting, 
Ideh — Possession  of   Dams,  etc. — Any  person  getting  possession  of  any 
dam  or  ditch  for  the  diversion  of  water  from  an  Indian,  although  there 
be  no  deed  of  conveyance,  has  the  same  right  to  maintain  and  enjoy 
such  dam  and  ditch  as  the  Indian  had.    By  Beatty,  C,  J.    Lewis,  J., 
dissenting, 
Uxstbuctions  must  be  Excepted  to, — Instructions  given  or  refused  by  the 
lower  court  will  not  be  inquired  into  on  appeal,  unless  that  the  record 
shows  that  the  giving  or  refusal  to  give  them  was  excepted  to  at  the 
time.    By  Johnson,  J, 
•  Adjoubitmknt  of  Teem — Settlement  of  Statement. — The  question  as  to 
the  right  of  the  court  below  to  settle  a  statement  on  luutiou  for  a  new 
trial,  after  the  adjournment  of  the  term,  discussed. 

(1)  3  Ker.  71.  (2)  11  Nev.  7i6. 
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Argament  for  Bespondents. 

[*508]      ^Appeal  from  the  District  Court  of  the  Sew 
Judicial    District,   Douglas  County,   Hon.  8. 
Wright,  presiding. 

B,  31.  Clarke,  for  Appellant: 

The  defendants  could  not,  after  LobdelFs  appropriat 
divert  the  water  or  any  part  of  it  to  his  damage,  or  to 
diminution  of  the  quantity  claimed  by  him.  (Lobdd 
Simpson,  2Nev.  274.) 

The  instructions  given  at  the  instance  of  the  plaii 
and  those  given  at  the  instance  of  the  defendant,  are  in 
sistent,    contradictory,    and    irreconcilable.     A  new 
should  be  granted  for  this  reason.  (Hill.  New  Trials, 
215;  Ferguson  v.  Fox,  1  Met.  (Ky.)  83;  Clark  v.  McE 
11  Cal.  154.) 

Ihomas  U,  Williams,  also  for  Appellant. 

Aldrich  &  De  Long,  for  Bespondents: 

When  evidence  has  been  given  on  both  sides  of  a  q 
tion,  courts  will  not  disturb  the  findings  of  a  jury.  (6  B 
141-3-4;  2  Cal.  423;  20  Id.  83;  24  Id.  338.) 

A  new  trial  will  not  be  granted  whore  there  is  a  coi 
in  the  testimony.  {Crook  v.  Forsyth,  30  Cal.  6G2;  26  Id.  5 

When  the  testimony  before  a  jury  is  contradictory, 
the  character  and  credit  of  witnesses  are  in  question,  a 
trial  will  not  be  granted  on  the  ground  that  the  verdi 
against  the  weight  of  evidence.  ( TJ^incIuU  v.  Latham,  6  ( 
681;  Fliining  v.  Ilollenheck,  7  Barb.  275;  Adsit  v.  WUsl 
How.  Pr.  64;  5  Sand.  180;  5  Minn.  339,  373;  9  lowi 
With.]  1;  6  Minn.  160;  7  Id.  114,  511;  27  111.  189;  Id 
Mavkey  v.  N,  Y,  (7.  R.  R.  Co.,  27  Barb.  529;  Bttdit 
McKinlay,  16  Cal.  77.) 

As  to  the  principles  contained  in  the  instructions. 
Donald  V.  Bear  River,  13  Ciil.  220;  Id.  33;  8  Cal.  32 
Id.  145;  12  Id.  23;  3  Id.  249;  2  Nov.  274.)    As  to  whi 
evidence  of  a  possession  of  a  water  right.  (Cal.  108, 
7  Id.  263;  12  Id.  49.)     The  error  of  an  instruction  i 
clearly  appear.  (Hill,  on  Now  Trials,  17.)     £rroneoiii 
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•  sfnictions  or  rnlings  of  a  court,  if  not  product ivo  of  Imrm, 
MB  110  gronnd  for  a  new  trial.  (LI.  33,  35,  37,  210-219.) 
A  mistake  in  a  judge's  charge  is  not  always  ground  for  a 
new  trial.  (Depeyster  v.  Cnhxmbiun  Ins.  Co,,  2  Caines,  85; 
AlMon  V.  Jnnta,  47  Barb.  276.) 

A  plaiutiff  is  not  entitled  to  introduce  evidence  in  rebuttal 
to  tlie  same  points  as  those  ^vhich  were  proven  by  it  in 
makiug  out  its  prima  facie  case.  {Utnon  W,  Co.  v.  Crary, 
25CaI.504.) 

*By  the  Court,  Beattt,  0.  J. :  PSIO] 

This  was  an  action  brought  to  recover  damages  for  di- 

Tertiug  the  waters  of  Desert  Creek,  and  also  jiraying  for  an 

injnnction  to  restrain  future  diversion  of  the  water. 

The  facts,  so  far  as  they  are  undisputed,  are  as  follows: 

Lithe  summer  of  1860  the  plaintiff  located  and  occupied 

a  rauch  on  Desert  Creek.     In  December  of  that  year  he 

commenced  the  digging  of  one  ditch  for  irrigating 

parposoH,  which  was  finished  the  ^following  Feb-  [-511] 

ttary.    Immediately  after  this  ditch  was  finished  he 

TOmmenced  the  construction  of  a  second  ditch,  Avliich  was 

finished  some  time  in  March.     These  two  diU^hcs  were  of 

W[«icity  to   carry  about  three   hundred  inches  of  water, 

oiners'  measure,  and  this  much  water  was  required  during 

^gating  season  to  properly  irrigate  plaintilFs  ranch.     In 

Itrcb  or  April,  1861,  defendants  located  and  occupied  a 

''Inch  on  Desert  Creek,  several  miles  above  that  occupied 

**y  plaiutiff.     The  land  which  defendants  located,  was  irri- 

©itfcd,  or  at  least  had  been  irrigated,  by  means  of  an   old 

ditch  which  had  been  dug  by  Indians  many  years  before. 

"Hjis  ditch,   it  appears,   had  been  used  by  the  Indians  for 

'inning  fish  out  on  the  meadow  land  for  the  purpose  of 

'^UtcLing  them.     When  the  defendants  were  about  to  locate 

^^eir  ranch,  the  Indians  claimed  this  old  ditch,  and  objected 

•o  (he   location  by  defendants.      Finally   the  defendants 

^onght  out  the  Indians  and  made  their  location. 

Ai  the  time  the  defendants  made  their  location,  which 
^as,  according  to  what  wo  suppose  the  most  reliable  evi- 
leuce  on  this  pointy  about  the  third  of  March,  1S61,  there 
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was  no  water  running  through  the  Indian  ditch  and  so  dovn 
to  their  meadow-land.  Some  water  was  running  iu  tbit 
ditch  at  its  head,  but  it  all  run  over  the  banks  of  the  ditch 
or  through  breaks  in  the  bank  near  its  head,  and  tlmsfouml 
its  way  back  into  the  creek.  In  April,  howover,  the  water 
was  running  freely  through  the  Indian  ditch  for  its  entire 
length,  and  flowing  down  to  and  over  defendants*  meadow- 
land. 

At  this  point  occurs  the  first  conflict  in  the  evidence  of 
plaintiff  and  defendants. 

The  plaintiff  attempts  to  prove  that  after  the  defendanli .] 
made  their  location,  in  March  or  April,  they  diverted  tha 
water  from  the  natural  channel  of  the  creek  and  turned  it 
through  the  old  Indian  ditch  on  to  their  meadow-landi  ] 
The  plaintiff  does  not  attempt  to  establish  this  fact  bydirtct; 
or  positive  proof,  but  by  circumstantial  evidence,  such 
the  appearance  of  the  banks  of  the  old  Indian  ditch  show--, 
ing  recent  repairs,  etc.,  and  by  the  opinion  of  witnessfll 
that  the  old  Indian  ditch  was  in  such  condition  in  Moick, 
18G1,  that  it  could  never  have  flowed  water  on  to  the  d^ 
fendant's  ranch  without  rebuilding  or  repairing  the  banb 
at  those  points  where  the  water   had  been  wasting  awif 

near  its  head. 
[*512]  ^The  defendants,  on  the  other  hand  (who  were  ()• 
the  stand  as  witnesses),  deny  that  they  made  or 
caused  to  bo  made  any  repairs  in  the  old  Indian  ditch  (X 
dam  in  the  spring  of  1801.  Their  theory  of  the  case  isthiJ 
the  water  did  not  flow  through  the  entire  ditch  during  the 
early  part  of  March,  because  it  Avas  obstructed  by  suowaid 
ice  frozen  in  the  ditch.  That  as  soon  as  the  ice  and  snot 
melted  out  of  the  ditch  the  water  commenced  to  iof 
tlirough  the  entire  length  thereof,  without  any  interference 
on  their  part.  They  allege  that  the  first  repairs  thej  mwe 
were  in  the  summer  or  fall  of  1861,  when  a  man  wassentnp 
by  one  of  the  defendants  to  repair  some  breach  or  deficienej 
in  the  ditch.  They  swear  they  had  never  enlarged  the  c*r 
pacity  of  their  ditch  or  raised  their  dam  from  the  timetbcj 
bought  the  Indians  out  to  the  commencement  of  this  a^it 
That  the  only  repairs  done  on  either  to  amount  to  anythinft 
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88  to  repair  damages  doue  by  plaintiff  after  the  controversj' 
POfle  about  the  prior  right  to  the  water  in  the  creek. 

Whilst  the  evidence  is  very  satisfactory  that  no  water  ran 
I  the  lower  part  of  defendants'  ditch  in  Marcli  (or  the  early 
art  of  March),  1861,  it  is  very  clearly  sliown  that  the  water 
ad  for  several  seasons  been  running  at  least  a  portion  of 
reiy  year  through  the  entire  length  of  the  Indian  (defend- 
nts*)  ditch.  It  was  also  clearly  proved  that  it  was  running 
a  the  head  of  that  ditch  in  March,  1861.  But  whether  the 
rater  was  caused  to  flow  down  the  ditch  in  April,  1801,  by 
eason  of  repairs  made  in  the  upper  end  thereof,  by  defend- 
Jits  or  others  in  their  employ,  or  whether  it  commenced 
bwing  through  the  entire  length  of  the  ditch  simply  by 
•eason  of  the  melting  of  the  snow  and  ice,  and  the  great 
ibondauce  of  water  in  the  month  of  April,  it  is  impossible 
»8ay.  Tho  proof  on  this  point  is  not  satisfactory  either 
wy,  and  the  probabilities  are  perhaps  about  balanced.  If 
tewere  called  on  to  decide  this  point,  or  the  weight  of  tes- 
timony, it  would  be  a  difficult  question  to  determine. 

The  case  was  submitted  to  a  jury,  and  under  the  instruc- 
KoDs  of  the  court  and  such  evidence  as  Ave  have  detailed, 
Ibe  jury  found  for  defendants.  The  plaintiff  moved  for  a 
WW  trial  in  the  court  below,  and  failing  in  that,  appeals  to 
his  court  from  tho  order  overruling  his  motion, 
le  first  point  made  by  appellant's  counsel  is  *tliat  [*513] 
be  verdict  of  the  jury  was  against  law  and  evi- 
ence.  And  to  support  this  proposition  he  contends  that 
acre  is  no  question  but  that  at  the  time  defendants  made 
leir  location  the  whole  of  the  water  of  Desert  creek  was 
owing  in  its  natural  channel,  and  had  been  appropriated 
>tho  extent  of  three  hundred  inches  by  plaintiff,  and  that 
eing  so  appropriated  at  tho  moment  of  di^fendaiits'  loca- 
^on,  they  had  no  right  to  divert  it.  Even  admitting  this 
reposition  to  bo  a  correct  one,  still  the  record  does  not 
how  the  facts  entitling  plaintiff  to  a  new  trial.  It  is  very 
learly  shown,  as  appellant  contends,  that  at  the  very  day 
be  defendants  (respondents)  made  their  location,  the  whole 
f  tho  water  was  running  in  the  natural  chaimel  of  the  creek 
own  to  appellant's  ranch  and  ditches.  But  it  is  not  shown 
Net.  Dlo.— 30 
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that  clcfciulants  subsequently  diverted  it.  For  all  that  i« 
can  see  in  the  record,  a  portion  of  the  water  of  the  creA- 
may  subsequently  have  flowed  down  defendants*  ditch  sim- 
ply from  the  melting  of  the  snow  and  ice.  If  so,  the  de- 
fendants are  not  responsible.  Nor  if  the  flow  on  to  their 
ranch  was  only  stopped  by  the  snow  and  ice,  would  ll» 
plaintiff  have  been  justified,  after  the  snow  and  ice  melted 
out,  to  have  placed  other  obstructions  in  defendants'  ditch 
to  prevent  the  flow  of  water  therein.  As  the  evidence  pre* 
sents  itself  to  us,  this  point  is  not  well  taken. 

The  next  ground  of  complaint  is  that  the  court  gave  to 
the  jury  contradictory  instructions.  On  the  part  of  the 
plain titr,  the  court,  among  otlier  instructions,  gave  the  fol- 
lowing: 

**  If,  at  the  time  of  the  plaintiff's  location  and  approprii- 
tion  i>f  the  water,  if  the  appropriation  by  the  plaintiff tm 
prior  to  the  location  of  the  land  and  ditch  by  the  d^ 
fondants,  and  the  ditch  known  as  the  old  Indian  ditch,  and 
dosignatod  on  tlu^  map  as  the  Simpson  &  Hall  ditch,  wasia 
o2iislouci\  but  was  so  blocked  up,  broken  or  obstructed  «8 
not  to  divert  or  pornianently  carry  away  from  the  main 
ohaiinrl  of  the  stream  the  waters  of  the  stream;  if,  in  other 
words,  bv  reason  of  anv  obstruction  or  break  in  the  ditch, 
or  any  broak  in  the  dam,  the  water  flowing  into  the  luouthof 
tho  liiuh  fvuiud  its  wav  back  to  the  ori^rinal  channel  abore 
i\w  yo[\\\  whoro  Lobdoll  diverted  it,  and  afterwards  the  de- 
fouvlaiits,  bv  tlum^olvos  or  omploveos,  removed  theobstr^^ 
tivMss  or  repaired  the  ditch,  and  by  that  means 
L*r»l4j  preventovl  tlie  water  from  returning  to  the  *original 
stream,  theiobv  diminishing  tho  quantity  of  water 
appropriatod  by  tho  plaintiff,  then  they  must  find  for  the 
plautiLU. 

V'^a  ;lio  part  of  dc  fondants,  tho  court,  among  other  instrac- 
tioits,  pivo  tlio  foI'.vMiiiii:: 

"  ri.o  ji;:y  avo  :::s::uo:ovl  tliat  a  person  locating  n|)ona 
stro;::u  :;i:d  arpix'VVLatiii::  tho  irator.  h;LS  a  riizht  to  have  it 
rivMx  ^^<s>  tar  as  ilio  r.Atuial  ohauL.^  I  is  ov^noonieJ)  in  precisely 
I  ho  s.;::;o  mar;  nor  as  i:  divl  wLtn  he  locateil,  and  uo  pri<»^ 
isX'aU'r  has  auv  i-l.;^  w  m^ikjc  vviv  ^ach  cliange  iu  tLenntn- 
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jhannel  as  Avill  injure  subseqaeut  appropriators  of  the 
e  water." 

ixtli.  ''The  jnry  are  instructed  that  the  foundation  of 
right  to  water  passing  over  public  lauds  is  first  appro- 
ktioOy  'first  in  time,  first  in  right,'  is  the  rale.     Hence, 
on  believe  from  the  evidence  that  either  the  defendants 
itlier  persons  first  appropriated  the  waters  of  said  stream 
he  extent  or  amount  that  it  was  being  used  by  the  de- 
lants  at  the  time  of  the  commencement  of  this  action, 
[  that  such  appropriation  had  not  been  abandoned,  you 
it  return  a  verdict  for  defendants.*' 
leventh.    "The  jury   are   instructed  that  no  temporary 
tmction  of  a  portion  of  a  dam  or  ditch,  or  any  temporary 
truction  of  the  latter,  will  result  in  any  waiver  or  loss  of 
it  to  appropriated  waters.     If,  therefore,  you  find  from 
evidence  that  the  ditch  and  dam  of  defendants  existed 
ir  to  plaintiff's  appropriation  of  the  waters  of  Desert 
sk,  and  bad  been  before  and  has  been  since  said  time 
omarily  used  in  flowing  Avater  from  said  stream  on  to 
laud  now  claimed  by  defendants;  and  if  you  also  find 
i  the  defendants  have  never  diverted  the  waters  of  said 
am  by  any  other  means  but  by  said  dam  and  ditch,  you 
find  a  verdict  for  defendants;  although  it  may  appear 
he  time  of  plaintiff's  location,  by  means  of  some  tempo- 
f  injury  to  the  dam  or  ditch,  no  water  at  that  time  was 
ring  through  the  defendants'  ditch." 
Ughtli.  "Ifj'ou,  the  jury,  believe  from  the  testimony, 
t  the  dam  and  ditch  of  defendants,  by  which  alone  they 
ert  the  waters  of  Desert  Creek,  both  existed  jirior  and  at 
I  time  of  plaintiff's  location  as  thoy  existed  at  the  time  of 
Pendants'  location   and   at    the  time   of   the  commence- 
ut  of    this    action,    you   will    find    a    verdict    for    the 
fondants." 

The  sixth,  seventh,  and  eighth  instructions,  the  [*511] 
pellant  contends,  contain  matter  at  variance  with 

>  law,  as  laid  down  in  the  seventh  instruction  given  on 

>  part  of  plaintiff.  If  these  instructions  conflict  with 
;h  other,  he  contends  that  the  case  must  be  reversed,  be- 
186  contradictory  instructions  are  calculated  to  mislead 
I  jury. 
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The  rule  tlmt  Ji  case  must  be  reveraetl  where  iustmction- 
on  a  material  point  are  coutradictory  is  not  as  unqualified  ai 
a])pellaut  contends  for.  If  one  party  asks  for  an  iDstrne- 
lion  which  is  given  hy  the  court,  hiying  down  a  rule  of  lav 
in  language  too  broad  and  uncpialified,  and  the  other  Krda 
then  asks  an  instruction,  which  is  also  given,  which  qnal- 
ifies  and  limits  the  former  instruction,  and  in  some  resi)ecti  J 
contradicts  it,  if  the  second  instruction  contauis  only  sotuid 
law,  the  conflict  between  the  two  instructions  is  not  in 
error  of  which  the  part}'  can  complain  who  obtained  the  in- 
struction which  was  too  broad  and  unqualified.  It  ini«,4il 
be  that  this  was  error  injurious  to  the  other  side,  for  the 
jury  might  not  understand  that  one  instruction  was  a  modi- 
fication of  the  other,  and  might  be  misled  by  the  too  broad  ; 
language  of  the  fii-st.  But  they  could  not  do  wrong  by  be- 
ing governed  by  the  modification.  The  error  could  not  to 
complained  (^f  b}'  the  party  who  got  the  wrong  instruction, 
or  the  instruction  not  properly  qualified  and  guarded. 

Under  this  rule  lefc^us  examine  the  defendants' instrufr  . 
tions,  and  see  if  they  contain  any  error.  Tho  langusige  in 
defendants'  sixth  instruction,  to  which  exception  is  taken, 
is  this:  **If  you  believe,  from  tho  evidence,  that  eithef 
the  defendants  or  i>ther  persons  first  appropriated  tha 
water,  *  *  *  and  that  such  appropriation  had  not  bed 
abanvloned,"  etc.  It  is  contended  that  there  is  no  i)roof  in 
the  case  that  any  other  person,  except  uncivilized  ludians, 
had  evt'r  appri>priatetl  tliis  water  prior  to  the  time  defeud- 
nnts  look  up  their  ranch.  That  defendants  could  derive  no 
advantage  fn»m  their  purchase  from  these  Indians,  and, 
therefore,  it  A\as  improper  to  insert  tho  words  "  or  other 
pei*sous"  in  the  instruction,  because  it  was  calculated  to 
mislead  the  jury,  and  induce  them  to  believe  that  defend- 
ants could,  by  means  of  a  title  derived  from  the  Indians, canj 
back  their  claim  to  the  water  to  a  date  long  prior  to  tbe  time 

whon  they  themselves  tirst  took  up  the  ranch. 
[*oloj    •  *Thar  this  presents  a  serious  question  in  the  case 

there  is  no  doabt.  If  the  defeudautB  could  denva 
no  advantage  frvmi  the  acts  of  the  Indians,  then  it  certainly 
was  impivper  lo  \va\o  lvisftxX^\  \\iv\i'&  ibv^lU  instruction  t^ 


\ 
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irds  **or  other  persons."  The  proof  did  not  pretend  to 
0V|  or  attempt  to  show,  that  others  than  the  Indians  had 
ig  any  ditch  or  appropriated  any  water  before  defendants 
ok  up  their  ranch. 

At  common  law,  any  person,  either  christian  or  heathen, 
ien  resident  or  non-resident,  with  the  singlcf  exception  of 
ten  enemies,  might  bring  suit  to  enforce  any  civil  rights 
ey  might  possess.  It  is  true,  that  aliens  under  the  com- 
on  law  could  not  lawfully  hold  real  estiite,  and  transmit 
tesame  to  their  heirs;  yet  they  might  buy  it  and  maintain 
espass  for  injuries  thereto,  or  their  lessee  might  maintain 
jeetment.  It  has  been  held  in  the  United  States  that  an 
lien  might  maintain  any  personal  action  to  enforce  his 
igbts  to  laud  by  him  purchased  until  ])roper  steps  had 
eeu  taken  to  declare  such  land  forfeited  to  the  State.  It 
as  been  doubted  whether  he  could  maintain  a  real  ac- 
m,  though  it  is  said  he  might  defend  himself  against 
sdi  action.  (Fair/orth,  Devisee,  v.  Hmdern^  Lessee,  7  Cranch, 
its,  where  the  whole  subject  is  fully  discussed.) 

K,  then,  all  persons,  without  regard  to  nationality,  arc  in 
Us  country  allowed  to  maintain  any  action  to  enforce  their 
igktsto  the  enjoyment  of  all  i)ropert3'',  personal  or  real,  wo 
ee  no  rett.son  why  an  Indian  who  has  approi)riated  water 
&  the  public  lauds  of  the  United  States  might  not  maintain 
tt  action  for  the  diversion  of  that  water  as  well  as  anv 
Uier  {person.  If  an  Indian  could  maintain  an  action  for 
iTersiou  of  water,  then  he  certain!}'  would  have  a  fixed  in- 
ytesX  in  the  waters  so  diverted,  and  a  clear  right  to  repair 
tiy  temporary  damage  in  his  ditch  or  dams.  If,  then,  the 
laiutiff  located  his  ranch,  or  began  the  digging  of  his 
itches,  at  a  time  when  the  water  was  all  escaping  from  the 
ndian  ditch  through  a  breach  therein,  it  would  not  deprive 
16  Indian  of  a  right  \fi  repair  that  ditch. 

But  admitting  the  Indians  had  a  right  to  repair  that  ditch, 
>  is  still  contended  that  defendants  are  in  no  manner  sub- 
tituted  to  the  rights  of  the  Indians,  and  for  two 
3asous:  In  the  first  ])lace,  Congress  *has  prohibited  [*517] 
II  purchases  of  land  from  Indians;  and  in  the  sec- 
iid  phice,  the  fifty-fifth  section  of  our  act  in  regard  to  cou- 
sjmices  readd  as  follows: 
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"No  estate  or  interest  iu  lands,  other  than  forleasefl 
a  term  not  exceeding  one  year,  nor  any  trust  or  power  i 
or  concerning  lands,  or  in  any  manner  relating  thereto,  f 
hereafter  bo  created,  granted,  assigned,  surrendered,  oi 
clared,  unless  by  act  or  operation  of  law,  or  by  deed  or 
veyance  in  writing,  subscribed  by  the  party  ci-eating,  gi 
ing,  assigning,  surrendering,  or  declaring  the  same,  o 
his  lawful  agent  thereunto  authorized  in  writing." 

Now  it  is  contended  that  the  appropriation  of  vrater 
the  right  to  repair  tho  ditches,  etc,  in  which  it  is  carric 
so  intimately  connected  with  the  use  of  the  laud  thr 
which  the  ditches  are  dug  and  the  water  conducted,  tbi 
right  to  use  the  water  can  bo  transferred  without  also  t 
feiTing  some  interest  in  or  power  over  the  laud;  that 
was  not  done  by  the  Indians  in  this  case,  because  it  i 
pretended  they  made  any  deed  or  gi'ant,  but  merely  a 
transfer  of  their  claim  on  tho  water;  nor  if  they  hai 
tempted  to  make  such  deed  would  it  have  been  availal 
the  face  of  congressional  acts  prohibiting  the  sales  of  lai 
Indians.  We  do  not  deem  it  necessary  to  go  into  a  cr 
examination  of  either  the  fifty-fifth  section  of  our  act 
corning  conveyances,  nor  of  the  several  cougressiona 
prohibiting  sale  of  lands  by  Indians.  If  the  Iu< 
themselves  had  a  right  to  repair  tho  ditch,  we  think  i 
who  obtained  the  ])088essiou  under  them  had  thesamoi 
(See  Ortman  v.  Dixon,  13  Cal.  36.)  If  when  the  pla 
located  his  ranch,  ho  located  it  with  a  subsisting  rigl 
the  part  of  the  Indians,  or  any  other  ])erson  or  persoi 
repair  this  ditch,  and  throw  a  part  of  the  waters  of  D 
Creek  on  to  tho  ranch  now  held  by  defendants,  n 
think  the  right  to  repair  tho  ditch  was  lost  by  the  pc 
sion  passing  into  other  hands.  We  think  the  righ 
plaintiff  and  defendants  are  just  tlio  same  as  theji 
have  been  if  tho  Indians  had  repaired  their  ditch  I 
transferring  possession  thereof  to  defendants.  Under 
views,  there  is  nothing  objectionable  in  this  sixth  iiv 
tion. 

Tho  seventh  instruction  is  objected  to,  because  the 
aro  told  iu  substance,  if  the  water  flowed  customarilyth: 
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idinii  ^ditch  before  and  Jifter  the  plaintiffs  [*518] 
»ii  just  as  it  did  when  this  suit  was  brought, 
mst  find  for  defendants,  notwithstanding  some  tcmpo- 
reak  in  the  ditch  or  dam  may  iiave  thrown  all  the  wa- 
to  plaintiffs  premises  at  the  time  of  his  location, 
le  Sixth  instruction  was  right,  this  was  also  right  for 
me  reasons.  If  right,  it  is  right  on  the  ground  that 
dians  or  those  holding  possession  under  thom  liad  a 
to  repair  any  temporary  break  in  the  dam  or  ditch. 
!  same  observations  apply  to  instruction  number  eight. 
tction  number  four  asked  ft^r  by  defendants  certainly 
us  only  correct  legal  principles,  and  we  tliink  very 
f  expressed.  Appellant  also  complains  of  an  abuse 
cretiou  on  the  part  of  the  court,  in  refusing  him  the 
ege  of  re-examining  several  witnesses  in  regard  to  the 
riiuce  of  recent  repairs  on  the  old  Indian  ditch.  If 
ews  of  the  case  are  right,  this  evidence  would  hardly 
been  material.  If  defendants  had  a  right  to  make  re- 
it  would  have  availed  the  plaintiff  nothing  to  have 
jtheued  his  evidence  on  this  head.  Ho  had  already 
ined  several  of  his  witnesses  on  this  point,  and  vro  do 
link  it  was  any  abuse  of  discretion  on  the  jmrt  of  the 
to  refuse  to  allow  him  to  go  into  this  question  again. 
lot  strictly  in  rebuttal  of  the  defendant's  evidence. 

INSOX,  J.,  concurring: 

is  action  was  originally  commenced  in  Esmeralda 
y,  and  upon  a  trial,  judgment  rendered  for  plaintiff. 
idauts  appealed,  and  judgment  reversed.  (2  Nev. 
The  case  was  then  transferred  to  Douglas  county, 
ipon  the  second  trial  judgment  was  for  the  defendants, 
.  new  trial  refused  by  the  district  court;  whereupon 
tiff  brings  this  appeal  from  both  the  order  refusing 
new  trial  and  from  the  judgment. 

0  notico  of  motion  for  a  new  trial  in  the  court  below 
*  as  the  grounds  therefor  the  following: 
'irst-  That  the  verdict  of  the  jury  in  said  cause  was  con- 
to  the  evidence,  and  that  the  evidence  therein  was  in- 
tent to  sustain  said  verdict;  Second.  That  the  said  jury 
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was  not  drawn  and  selected  nor  impaneled  ac( 
[*519]  to  law;  *Tbird.  That  the  judge  erred  ingr 
structions  to  the  jury  asked  by  defendants; '. 
That  the  court  erred  in  overruling  the  objections  ta 
plaintiffs  counsel  upon  the  trial  of  such  cause,  and  < 
cepted  to  by  plaintiflf;  Fifth.  That  the  court  erred 
taining  the  objections  of  defendants*  counsel  taken  u] 
trial,  and  duly  excepted  to  by  the  plaintiff;  Sixth.  1 
court  erred  in  allowiug  the  juiy  to  separate  and  i 
after  they  had  heard  a  portion  of  the  argument  of  * 
and  before  the  same  was  concluded,  and  before  the  ^ 

The  only  differeujo  observable  in  the  motion  its 
the  notice  is,  that  the  motion  did  not  include  the 
sixth  ground,  and  the  fourth  and  fifth  are  explaine 
lows:  ** That  is  to  say,  the  fourth  and  fifth  objecti 
intended  to  cover  any  and  all  errors  of  law  occurriu 
ti:ial  and  excepted  to  by  the  plaintiflf."  No  affidt 
offered  in  support  of  the  second  ground,  and  such 
considered  on  the  hearing  of  the  motion  can  at  bei 
garded  as  falling  under  the  sixth  and  seventh  ch 
section  193,  civil  practice  act,  1861,  p.  3^16.  "Si 
suflQciency  of  the  evidence  to  justify  the  verdict  < 
decision;  or  that  it  is  against  law."  ** Seventh.  ! 
law  occurring  at  the  trial,  and  excepted  to  by  tl 
making  the  application."  The  grounds  of  error  st 
counsel  for  appellant,  and  upon  which  we  are  aske 
verso  the  order  refusing  a  new  trial  and  the  judgmi 
be  grouped  under  the  following  general  heads:  ''Fii 
verdict  of  the  jury  is  contrary  to  law  and  evidence; 
The  instruction  given  at  the  instance  of  the  plaii 
those  given  at  the  instance  of  the  defendants  are  ii 
ent,  and  contradictor}-,  and  irreconcilable."  Otlie 
than  these,  but  not  specified  as  grounds  of  erroi 
written  assignments  of  counsel,  all  of  which  relat 
sively  to  the  ruling  of  the  court  below  in  rejecting 
evidence  offered  by  plaintiff,  claimed  to  be  in  rel 
defendants'  testimony,  were  also  discussed  by  coi 
the  argument. 

The  most  important  questions,  perhaps,  which 
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)eIlaot  has  urged,  and  those  upon  which  he 
chiefly  to  rely,  *grow  out  of  certain  instrnc-  [*520] 
'  the  conrt,  and  hence  it  becomes  necessary 
0  determine  whether  or  not  these  instructions  can 
reviewed;  for  it  is  a  rule  of  universal  application. 
Tactions  of  a  subordinate  court  given  or  refused,  will 
aquired  into  on  appeals,  unless  excepted  to  at  the 
low.  (8  John.  495;  1  AVend.  418;  1  Cow.  G22;  5 
;  Id.  478;  7  Cal.  38;  Id.  423;  2  Bac.  Abr.  112,  Bill 
)tions,  and  cases  there  cited.) 

ittled  statement  iised  on  the  argument  of  the  mo- 
he  lower  court,  and  embodied  in  the  record  before 
)s  indorsed  as  a  "particular  history  of  the  proceed- 
[  all  the  evidence  taking  and  submitted  upon  the 
The  instructions  asked  by  plaintiff  were  all  given, 
rare  those  of  defendants,  except  the  first  two,  which 
used.  In  no  part  of  the  transcript,  by  bill  of  excej)- 
mtes  of  the  court,  or  otherwise,  are  any  exceptions 

0  have  been  taken  by  either  party  to  the  giving  or 

1  of  any  instructions.  Nor  in  fact  does  the  third 
issigned  on  motion  for  new  trial  allege  that  the  er- 
jiviug  these  instructions  were  ** excepted  to  by  the 
iking  such  application,"  as  required  by  section  194 
racticeact;  and  therefore  in  a  measure  confirms  the 
lat  no  such  exceptions  were  taken  at  the  trial,  and 
;  considered  on  the  motion  for  a  new  trial  in  the 
30urt. 

ictions  giving  to  a  jury  without  objection  are  pre- 
0  be  with  the  consent  of  the  parties,  and  such  con- 
,  waiver  of  any  right  thereafter  to  question  the  cor- 
of  the  instruction  as  applied  to  the  j)articular  case, 
3  Burnett,  J.,  in  (Letler  y.  Fnlnef/,  7  Cal.  423,)  **a 
tmot  first  take  his  chances  of  a  verdict  npon  iiislruc- 
ireu  or  refused  without  exception,  aud  then  after- 
Lcept  to  the  action  of  the  court  npon  a  motion  for  a 

ling  all  inquiry  in  respect  io  the  instructions,  in 
nent,  virtually  disposes  of  this  appeal,  as  the  further 
lade  for  appellant,  to  which  exceptions  were  duly 
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taken  at  tbc  trial,  I  consider  to  be  without  merit.  All 
number  of  witnesses  testified  upon  the  trial,  and  ins 
respects  the  evidence  is  conflicting;  wherefore,  ocoe] 
the  instructions  of  the  court  below  'as  the 
[*621]  *governingthe  case,  there  can  be  no  justgronii 
this  court  to  disturb  the  verdict.  The  qaea 
made  as  to  the  exclusion  of  certain  evidence,  the  n 
of  the  court  thereon  being  excepted  to  by  the  plai; 
counsel,  are  equally  untenable.  The  proffered  testi 
of  the  witnesses  Rickey,  Chase,  LobdeH,  Smith,  andT 
ler,  as  to  the  condition  of  the  old  Indian  ditch,  had 
quite  fully  gone  into  by  plaintiff  in  his  opening  evid 
and  in  no  just  sense  can  it  be  held  error  in  the  court! 
in  refusing  to  allow  the  same  testimony  to  be  repeated 
buttal. 

The  statements  of  Clay  in  respect  to  repairs  on  the 
were  clearly  inadmissible  as  evidence  against  defeD( 
From  this  view  of  the  case,  it  follows  that  the  jad{ 
should  be  affirmed. 

Lewis,  J.,  dissenting: 

It  is  declared  by  act  of  Congress  that  "  no  pure 
grant,  lease,  or  other  conveyance  of  lands,  or  of  any  ti 
claim  thereto,  from  any  Indian,  or  nation,  or  tribe  c 
dians  within  the  bounds  of  the  United  States,  shall 
any  validity  in  law  or  equity,  unless  the  same  be  uia< 
treaty  or  convention  entered  into  pursuant  to  the  cou 
tion.  And  it  shall  be  a  misdemeanor  in  any  persoi 
employed  under  the  authority  of  the  United  States  I 
gotiate  such  treaty  or  convention,  directly  or  iuJir 
to  treat  with  any  such  Indian,  nation  or  tribe  of  Im 
for  the  title  or  purchase  of  any  lands  by  them  lie 
claimed,  punishable  by  fine  not  exceeding  one  tbui 
dollars,  and  imprisonment  not  exceeding  twelve  moi 
(Brightley's  Digest,  433,  sec.  99.)  From  this  lawili 
seem  the  defendants  could  acquire  no  title  whatevei 
the  Indian  or  Indians  from  whom  they  claim. 

But  should  this  law  bo  put  out  of  the  case  entiielj 
the  Indian's  right  to  convey  be  conceded,  I  should  si 
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0  tiie  same  conclusion;  for  it  appears  from  tlio  record 
10  legal  conveyance  was  over  made  by  the  Indian. 
(Jon  55,  Laws  of  18G1,  p.  18,  declares  that  "  no  estate 
srest  in  lands  other  than  for  leases  for  a  term  not  ex- 
ig  one  year,  nor  any  trust  or  power  over  or  concerning 

or  in  any  manner  relating  thereto,  shall  hereafter  be 
1,  granted,  assigned,  surrendered  or  declared, 

by  act  or  operation  of  law,  *or  by  deed  or  [*522] 
:ance  in  writing,  subscribed  by  the  party  cre- 
grantiug,  surrendering,  or  declaring  the  same,  or  by 
vful  agent  thereunto  authorized  in  writing."  This  is 
ntially  the  Utah  law  which  prevailed  in  the  Territory 
uda  at  the  time  pf  the  trans^iction  in  question.  That 
^ht  to  the  enjoyment  of  the  dam  and  to  have  the  water 
irougli  the  ditch  in  question  is  an  interest  in  land 
y  supported  by  the  following  authorities:  Hawkins 
ppam  (5  Barn.  &  Cress.  221;  7  Dow  &  Ky.  783); 
r  V.  Coivper  (1  Cro.  Mees  &  Eos.  418);  Hood  v. 
itiei'  (12  Mees  &  W.  830);  ihnnfonl  v.  Whitney  (15 
.  380);  Drown  v.  Woodwtri^th  (5  Barb.  580);  r/iillii)8 
oiupson  (1  John.  Ch.  131);  Beuuelt  v.  Svott  (18  Barb. 

defendants  do  not  pretend  to  claim  as  lessees;  hence, 
being  no  deed  or  conveyance  in  writing,  as  required 
)  statute,  they  acquired  nothing  from  the  Indian.  In 
ilgment,  therefore,  the  sixth  instruction  given  at  the 
ce  of  defendants,  was  incorrect.  Tor  these  reasons  I 
nstrained  to  dissent  from  the  conclusions  of  the  chief 
a. 


ON  PETITION  FOR  REHEARING. 

!nion  by  Beatty,  C.  J. : 

)ro  is  a  petition  for  rehearing  in  this  case  in  which  two 
pal  points  are  urged.  Tlie  first  is  that  the  counsel  for 
[ident,  on  the  argument  of  the  case,  did  not  make  or 
Q  the  point  that  no  exceptions  were  taken  in  the  court 
to  certain  instructions,  in  tlie  giving  of  which  the 
ants  contend  error  was  committed. 
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Wo  believe  no  sucli  ground  was  takeu  in  the  oral  argu- 
ment, and  it  certainly  is  not  alluded  to  iu  respondent's 
brief. 

If  we  could  see  that  appellant  lost  any  advantage  by  (his 
admission  of  respondent,  we  certainly  should  not  hesitate 
to  grant  the  rehearing.  But  if  we  were  to  grant  such  rehear- 
ing, certainly  at  the  next  trial  or  argument  of  the 
[*523]  case  the  respondent  would  raise  *the  point,  and  the 
result  would  be  the  same.  AVheu  the  petition  in  tbe 
case  was  first  filed,  the  court  made  known  to  counsel  for 
respondent  that  if  there  was  anything  in  the  record  showiiig 
that  the  charge  had  been  excepted  to  at  the  trial  in  tbe 
court  below,  but  had  been  omitted  by  some  oversight  from 
the  transcript  sent  to  this  court,  we  would  not  hesitate  to 
grant  the  rehearing.  For  in  that  case  lio^l  the  objection 
been  raised  on  the  hearing  of  the  case  iu  this  court,  theap- 
pelhmt  might  have  asked  for  a  continuance,  with  leave  to 
amend  the  record. 

But  we  now  learn  that  the  record  does  not  show  that  any 
exco}>tion  was  taken  at  the  trial  of  the  cause;  but  iu  liett 
thereof  the  appellant  produces  the  certificate  of  the  district 
judg«»,  showing  that  in  fact  the  appellant  did  object  to  the 
instructions  given  at  the  instance  of  tho  respondent;  iii 
except  to  tho  ruling  of  the  court  in  giving  them;  that  tbe 
cxcei>tion  was  allowed,  and  the  clerk  directed  to  note  the 
exception,  which,  however,  ho  omitted  to  do. 

The  appellant  contends  that,  under  these  circumstances, 
if  a  rehearing  is  granted,  he  can  procure  an  amendment  of 
tho  rtH*ord  in  the  court  below,  and  bring  up  a  transcript 
show  ing  the  exception. 

If  it  would  bo  proper  for  the  court  below  to  make  the 
n  mend  men  t  as  suggestevl,  then  appellant  should  have  a  re- 
hearing. If  sueli  amendment  cannot  bo  legally  made,  then 
no  rehearing  should  bo  allowed  on  this  ground. 

Our  statute,  iu  reg;vrd  to  exceptions,  provides  in  efee* 
(we  give  tho  substance  and  not  the  words  of  the  act)  that 
A\hen  an  exception  is  lakeu  iu  tho  progress  of  a  trial,  it  shall 
bo  ^\riiten  out  by  tho  party  excepting,  or  if  Le  requires  it 
by  the  eloi  k,  and  settled  or  correctevl  forthwith,  or  the  jadge 
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»  it  in  Lis  minutes  and  afterwards  settle  it  in  a  state- 
the  case.  The  correct  practice  is  immediately  to 
)  exception  and  have  it  signed  by  the  judge  forth- 
'  the  judge  himself  to  make  a  short  minute  of  the 
d  afterwards  have  it  drawn  up  in  regular  form  and 
.nriug  the  term  at  which  the  case  is  tried;  or  else 
ppellant  to  make  his  statement  on  motion  for  new 
on  appeal,  as  the  case  may  be,  and  have  it  settled 
le  time  and  in  the  manner  prescribed  by  law.  If 
L  should  make  a  minute  of  the  exception 
e  direction  of  the  court,  doubtless  *it  would  [*524] 
be  same  purpose  as  if  the  judge  made  it. 
iinly  a  judge  is  more  capable  than  a  clerk  to  note 
b  point  of  the  exception  and  make  such  memorau- 
rill;  after  the  trial  is  over,  enable  him  to  settle  the 
ectly.  If  there  is  an  entire  failure  to  make  any 
.n  exception  taken,  either  by  the  judge  or  his  clerk, 
term  of  court  expires  at  which  the  case  was  tried 
pneut  rendered,  we  do  not  see  by  what  authority 
;e  could  afterwards  settle  or  make  a  bill  of  excep- 
>wiDg  the  fact.  He  might  settle  a  statement  even 
term  if  made  within  the  time  prescribed  by  law. 
3ral  rule  is  that  after  judgment  and  the  expiration 
erm,  the  court  loses  jurisdiction  of  the  case  for 
'poses.  It  may  correct  its  judgment  in  all  matters 
al  mistake,  and  in  some  other  particular  matters, 
jr  the  expiration  of  the  term;  but  such  corrections 
lot  on  the  memory  of  the  judge,  but  on  some  writ- 
mce  or  memorial  connected  with  the  case.  It  is  not 
best  to  trust  to  the  recollection  of  the  judge  in  such 

el  for  petitioner  seems  to  have  examined  the  author- 
egard  to  amendments  of  records,  and  settling  bills 
ion.  He  has  found  none,  or  at  least  we  have  found 
;he  various  authorities  referred  to,  where  a  bill  of 
1  has  been  sustained  that  was  settled  by  the  judge 
d  the  cause,  after  the  expiration  of  the  term  at 
e  judgment  was  rendered,  upon  hiis  simple  memory 
occurred  at  the  trial,  and  when  no  note  or  memo- 
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randum  was  made  at  tbe  time  of  the  exception.  Hot 
find  a  single  case  iu  which  it  has  been  held  thai  a 
after  the  expiration  of  a  term  at  wliich  final  jadgmc 
been  rendered,  could,  on  his  simple  recollection  c 
hod  occurred  at  the  trial,  amend  the  record  so  as 
any  fatal  defect  therein.  Such  amendments  may  b 
before  final  judgment,  or  before  the  end  of  the  i 
which  final  judgment  is  rendered.  They  may  be  ma 
judgment,  and  after  the  expiration  of  the  judgmen 
if  there  is  anything  to  amend  by.  So  too,  if  the  r< 
mutilated  after  judgment,  the  court  may  restore  i 
former  condition.  Upon  all  these  points  the  dilig 
counsel  has  found  authorities,  but  they  do  not  confl 
the  views   above   expressed   by   this   court,    in  re 

amendments  of  the  record. 
[*525]  *Under  our  code  there  is  no  necessity  e 
for  a  departure  from  the  well  established  ] 
in  this  respect.  If  an  exception  is  actually  taken 
trial,  but  not  drawn  up  in  form  for  the  judge's  sig 
and  no  note  of  it  is  made  either  by  the  judge  or  cle 
the  party  dissatisfied  with  the  judgment  has  a  right  1 
his  statement  on  motion  for  now  trial,  or  on  appeal; 
that  statement  he  lUay  show  any  exception  that  h 
took  during  the  trial,  although  there  be  no  note  of  th 
For  the  purpose  of  this  statement  the  court  still 
jurisdiction  of  the  case  until  it  is  finally  settled,  or  ( 
tieyj  have  lost  their  rights  by  some  laches,  althov 
term  may  have  expired. 

After  the  statement  is  once  made  and  settled,  \i 
the  court  below  has  lost  jurisdiction  over  the  case, 
addition  can  be  made  thereto. 

The  remaining  point  on  which  petitioners  rely  f< 
hearing,  relates  to  the  view  taken  by  one  member 
court  in  regard  to  the  sixth  instruction,  given  by  recj 
respondents.  Petitioliervs'  first  proposition  on  this 
is,  that  the  Indians  themselves  who  built  the  old  di 
dam  alluded  to,  in  the  opinion  of  the  court,  had  noi 
the  water,  and  therefore  none  could  be  transfem 
third  party.     The  ground  assumed  is,  that  the  divei 
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•ferfor  Iho  mere  temporary  pui-pose  of  stranding  fish,  is  not 
orertiDg  it  to  a  useful  or  profitable  purpose,  and  tberc- 
iBtLe  party  thus  diverting  it  acquires  no  rights.  Had 
mater  been  diverted  by  the  Indians  for  tho  more  par- 
se of  catching  fish  upon  one  occasion,  this  position  might 
-e  been  right.  But  as  I  understand  the  testimony,  it  was 
ermanent  diversion  of  tho  water,  so  as  to  run  it  over  fiat 
[idowSy  tlius  enabling  the  Indians  at  auy  time  to  catch 
I  among  the  grass  of  tho  meadow-lands,  which  they  could 
catch  whilst  the  waters  were  confined  in  a  narrow  chan- 
.  I  cannot  see  but  that  it  is  just  as  legitimate  for  au 
lian  to  turn  water  over  meadow-lands,  to  enable  him  to 
ch  fish  for  his  subsistence,  as  for  a  white  man  to  turn  it 
r  the  same  land  to  increase  the  growth  of  grass. 
)at  it  is  said  there  is  no  ])roof  that  the  defendants  have 
tshased  from  the  right  Indian.  There  is  no  proof  that 
same  Indian  or  Indians  who  built  the  dam  and 
;h  sold  the  privilege  *to  respondents.  That  if  [*526] 
sale  or  transfer  could  be  made,  it  must  be  made 
the  tribe  and  not  by  individuals,  etc. 
.ccording  to  my  ideas  of  the  law,  it  makes  no  difference 
ither  tho  right  Indian,  the  wrong  Indian,  or  no  Indian 
le  the  transfer  to  respondents.  The  question  is:  Did 
right  to  repair  that  old  Indian  ditch  exist  at  tho  time  it 
outended  by  appellant  that  respondents  did  wrongfully 
air  the  same? 

{ the  Indians  (the  Indians  who  built  the  ditch  and  dam) 
I  tho  right  to  repair  the  same,  then,  according  to  my 
5rs,  the  person  who  got  possession  of  tho  land  through 
ich  tho  ditch  passed  had  tho  same  right,  even  though 
t  was  acquired  by  a  naked  trespass. 
'o  illustrate:  B.  owns  lower  farm;  A.  has  the  oldest 
(ition  and  appropriates  just  half  the  water.  B.  appro- 
ites  only  what  is  left  after  A.  is  supplied,  but  would  bo 
e  to  appropriate  all  the  water  of  tho  creek  if  A.  did  not 
tuso  it;  and  whenever  A.  fails  to  use  it  he  does  appro- 
ve all.  So  that  he  has  in  effect  a  right  to  all  the  waters 
Le  creek,  except  in  so  far  as  tho  same  are  appropriated 
i.     Now,  whilst  A.  is  thus  appropriating  half  the  water 
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on  tbo  creek  on  his  farm,  C,  a  mere  naked  trespasser,  CS' 
pels  A.  from  his  farm,  and  so  continues  to  nse  just  hal! lit 
water  as  A.  had  previously  done,  without  any  change  in  Ai 
ditch  or  dam;    yet  it  wouhl  hardly  bo  conteudeil  Ibsll 
would  have  any  right  of  action  against  C.     I  apprebeud  tin 
only  party  who  could,  under  these  circumstances,  mtunbtti 
an  action  against  C.  would  be  A.,  who  was  ousted.   Sup- 
pose, again,  whilst  C.  is  in  possession  the  dam  breaks  anj, 
so  that  all  the  water  for  a  few  days  passes  down  thecrcfll^ 
and  is  used  by  B. ;  could  B.  maintain  an  action  as  agiunit 
C.  for  repairing  the  dam?    I  think  there  is  hardly  aqua- 
tion but  that  any  lawyer  would  answer  this  in  the  negatim 
Again,   suppose  the  upper  dam  breaks  away  twenty- 
hours  before  ho  expels  A.,  and  he,  upon  getting  possession 
immediately  repairs  the  dam;    is  there  in   such  case 
cause  of  action  on  the  part  of  B.  against  C?    After 
reflection,  I  think  there  would   be  none.      And  the 
under  consideration  is,  in  my  mind,  precisely  anAlogooa 
the  one  last  supposed.     If  there  was  a  right  existing  in 
person  or  persons  to  repair  that  ditch,  I  appreheDd  lb 

plaintiff  had  no  cause  of  action  for  such  repairs. 
[*527]  *was  not  a  legitimate  inquiry  whether  the  repairio{| 

was  done  by  the  right  man  or  the  wrong  one. 
There  was  no  trespass  committed  on  the  lands  of  appJ" 
laut.     If  any  act  done  off  of  his  land  only  turned  the 
where  of  right  it  belonged,  it  might  bean  injury;  but il 
wa^   no   legal  damage  to  plaintiff — it  was  damuum  oil!* 

With  respect  to  the  position  that  the  appellant  was  th 
first  appropriator  of  the  creek,  and  therefore  had  a  rigbtto 
have  the  water  flow  in  its  natural  channel,  and,  as  a  coroUaiyi 
the  right  to  remove  an}-  obstructions  in  the  channel,  *• 
think  that  point  fully  settled  when  this  case  was  first  befort 
us.  (2  Nt'v.  274.) 

Wo  do  not  feel  disposed  to  review  a  decision  which  Itfi 
gone  down  to  the  court  below  and  been  acted  on.  Even  « 
we  could  go  into  the  review  of  a  case  which  has  beenJ^ 
cided  and  acted  on,  we  do  not  think  tliat  anything  has  be* 
shown  calculated  to  change  our  views  on  that  poinL  TRuU: 
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r  of  this  opinion  has  endeavored  to  express  the 
he  coart  in  regard  to  the  first  point  noticed  in  this 
he  only  expressed  his  own  views  as  to  the  second 

;  point  he  stands  alone  in  the  first  opinion  in  this 
.  only  intends  herein  to  express  his  individual 

ing  is  denied. 

^^  J.,  concurring: 

thorities  cited  by  General  Clarke,  of  counsel  for 
,  all  tend  to  maintain  this  one  proposition :  That 
y,  and  sometimes  do,  permit  amendments  of  their 
[ter  adjoarnment  of  the  term  in  which  the  trial  or 
needing  was  had.  I  accept  this  as  a  proper  state- 
he  law,  although  I  know^  that  the  reverse  rule  has 
8  prevailed  in  courts  of  high  authority  with  the 
a;  and  probably  a  precedent  of  this  court  shown 
lings,  at  least  in  one  case,  would  forbid  an  amend- 
lie  character  now  sought  to  be  made  in  the  district 
>rds. 

ers  V.  Beck  (2  Nev.  139),  an  amendment  was  made 
strict  judge  to  a  bill  of  exceptions  allowed 
rithin  *a  few  days  after  its  allowance  and  [*528] 
mment  of  the  term,  by  striking  out  a  cer- 
ment  which  had  no  existence  in  point  of  fact;  and 
aade  the  bill  correspond  to  the  truth.  The  q^so 
ry  striking  one  indeed,  and  one  which,  if  courts 
)r  allow  an  amendment  after  the  expiration  of  the 
led  for  the  exercise  of  that  authority,  as  will  bo 
■n  inspection  of  the  reported  case, 
tention  of  the  court  was  called  to  these  facts  before 
;  on  the  appeal,  and  the  part  so  stricken  from  the 
ceptioi^s  was  restored,  and  upon  it  the  case  heard 
mined,  although  one  of  the  judges  (Beatty)  intimated 
baps  under  that  state  of  facts,  a  bill  of  exceptions 
corrected;  and  another  of  the  judges  (Brosnan) 
o  disapprove  of  the  general  principle  that  courts, 
mmment  of  the  .term,  lost  jurisdiction  over  their 
Dao.-^l 


482  LoBDELL  V.  Hall.  [Snp.  Ot 

Opinion  of  Johnson,  J.,  couctirring. 


orders  and  judgment  for  purposes  of  amendment.  Bat  thi 
action  had  therein,  in  refusing  the  amendment,  I  am  not 
willing  to  accept  as  a  precedent  governing  in  similar  caaeii 
nor  can  I  give  sanction  to  the  doctrine  that  courts  and  ! 
judges  lose  all  power  and  jurisdiction  over  their  orders  or 
judgments  after  the  expiration  of  the  term  in  which  they 
may  be  made  and  rendered,  without  giving  full  cousiderir 
tion  and  weight  to  the  exceptions  which  should  be  made  in 
the  application  of  the  rule.  In  fact,  w^hon  we  turn  to  tha 
books  in  search  for  the  grounds  upon  which  the  rale  Iiai 
been  maintained,  we  discover  that  in  part  it  has  no  present 
existence,  conse(]^uent  upon  the  changes  wrought  in  jndiciil 
systems  and  practice;  whilst  in  other  particulars  it  is  up- 
held by  statutes  and  rules  of  court  having  no  application; 
with  us.  And  indeed,  in  the  long  course  of  judicial  de> 
cisions,  the  rule  has  become  so  far  relaxed  and  the  exeep-; 
tions  extended  that  the  proposition  now  partakes  more  ol 
the  qualities  of  an  exception  to  the  general  rule  than  tha  \ 
general  rule  itself.  "Wherefore,  I  conclude  that  in  the  mat- 
ter of  amendment  of  court  records,  the  question  shouUbe 
treated  as  one  of  legal  discretion  rather  than  jurisdiction 
solely;  that  whilst  the  power  is  not  unlimited,  neither  isit 
absolutely  reslricted  to  the  particular  term,  but  may  be  ex- 
ercised within  the  bounds  of  a  legal  discretion,  whereof  tlio 
subject-matter  of  the  amendment   and   the   circumstances 

under  which  it  was  allowed  constitute  the  only  test 
P529]  To  ^this  extent  probably  the  learned  counsel  and 

myself  do  not  disagree,  therefore  lot  us  apply  these 
rules  to  the  case  in  Inuul. 

The  statute  (Sec.  188  Prac.  Act)  defines  "an  exception 
to  be  an  objection  taken  at  the  trial  to  a  decision  on  amft^ 
ter  of  law  *  *  *  in  the  charge  to  the  jury."  "Sec 
189.  The  point  of  the  exception  shall  bo  particularly  stated, 
and  may  be  delivered  in  writing  to  tho  judge,  or  if  the 
party  require  it,  shall  be  written  down  by  the  clerk.  Wh®" 
delivered  in  writing  or  written  down  by  the  clerk,  it  sliaH 
be  made  conformable  to  the  truth,  or  to  be  at  the  time  cor- 
rected until  it  is  so  made  conformable.  When  not  delivered 
in  writing  or  written  down  as  above,  it  may  be  entered  in 
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ihe  ]adge*s  minutes,  and  afterward  settled  in  a  statement 
rf  tlie  case."  The  affidavit  and  certificate  filed  in  support 
d!  the  petition  shows  that  a  certain  instruction  *'was  ex- 
cepted to  at  the  trial,  that  it  was  allowed  hy  the  court  at 
flie  lime  the  instructions  were  read  to  the  jury,  and  the 
derk  ordered  to  enter  the  same."  We  are  not  advised  as 
iovhere  this  particular  entry,  ordered  by  the  judge,  was  to 
be  made,  but  from  the  usual  practice  of  district  courts  in 
kting  their  clerks  keep  minutes  of  their  proceedings,  we 
preBume  that  the  entiy  was  intended  to  bo  in  the  minutes 
ihw  kept  by  the  clerk.  The  fact  of  such  exception  being 
ihted,  the  direction  of  the  court  to  the  clerk,  and  his  neg- 
lect to  make  the  entry,  are  the  grounds  upon  which  General 
Clarke  claims  a  rehearing. 

Bat  the  showing  thus  made,  the  earnest  and  labored  ar- 
punent  of  counsel,  and  citation  of  numerous  authorities, 
dl  stop  short  of  the  real  point  to  be  considered  now.  That 
ia:  Did  the  failure  of  the  clerk  to  make  such  entry  de- 
prive the  party  of  any  substantial  right,  and  if  it  had  been 
done,  would  the  transcript  on  appeal  necessarily  have  shown 
ike  exception  ?  For  if  the  entry  liad  been  made  in  the  min- 
utes, and  yet  could  not  of  itself  be  introduced  into  and  be- 
come a  part  of  the  record  on  appeal,  most  clearly  his  neglect 
BO  to  do  occasions  no  injury  to  appellant  of  which  ho  can 
complain. 

Admit  that  it  was  the  duty  of  the  clerk,  when  directed  by 
tte  court,  to  note  the  exception  in  his  minutes,  although 
tke  statute  does  not  contemplate  such  a  mode,  it  would  not 
follow  as  a  consequence  that  the  entry  would  appear  in  the 
feanscript;  for  the  rule  is  well  settled  that  exception 
^•imot  be  shown  by  such  entries  alone.*  (Gf inter  v.  [*530] 
''«ory,  1  Cal.  4G2;  Jolnison  v.  Scpulv&la,  5  Id.  149; 
^^ru8  Exs.  V.  Armesd,  14  Id.  38;  People  v.  Empire  G,  dk. 
«.!/.  Co.,  33  Id.  171.) 

Although  on  the  argument  of  a  motion  for  a  new  trial  ref- 
^nce  may  be  had  to  such  minutes,  yet  on  appeal,  where 
•fcere  is  no  formal  bill  of  exceptions  taken  at  the  trial,  it 
^  be  brought  up  only  by  means  of  a  statement;  therefore, 
I  ike  clerk  had  made  the  entry  as  directed,  it  would  have 
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beeu  of  uo  avail  as  to  tlie  matter  iu  qiicstiou,  and  eqnalljat 
would  Lave  beeu  tbe  proposed  ameudmeut,  if  appearing  o 
a  re-argument  of  tbe  appeal.     It  would  not  belp  appellant 
case  in  tbe  least,  and  tberefore  can  furnisb  no  safficient] 
grounds  for  tbe  application.  ) 

Tbe  same  diuiinguisbed  coansellor,  in  urging  tbe  matier 
of  bis  position,  complained  tbat  tbe  decision  of  one  of  the 
justices  turned  upon  a  point  not  denied  as  involved  in  tliA- 
record,  yet  wbicb  was  not  suggested  by  opposing  counsel  oil 
tbe  argument. 

Tbis,  perbaps,  is  trne,  and  if  tbe  point  could  be  availabto 
to  appellant  on  a  furtber  bearing,  migbt,  perbaps,  be  asof* 
ficient  reason  to  grant  bis  request;  but  witb  tbe  rievs 
already  expressed  on  tbe  point,  it  could  serve  no  beneficial 
purpose  to  allow  it.  And,  furtber  on  tbis  point,  cbiefljis 
response  to  matters  suggested  by  tbe  otber  counsel  for  ap* 
pellant.  It  rests  witb  appellant  to  sbow  a£SrmatiTeIy  tha 
error  complained  of  in  tbe  court  below.  Tbe  position  of 
respondent  is  different.  His  relation  to  tbe  appeal  ispuidf  \ 
defensive.  Tbe  presumptions  are  all  in  favor  of  tbe  jadg- 
ment  of  tbe  lower  court,  and  by  sucb  affirmative  sbowiogol 
error  in  its  rulings  or  judgment,  can  it  be  successfallj  ofO- 
thrown.  If  the  errors  complained  of  be  wbolly  or  in  part 
the  giving  or  refusing  instructions,  as  tbe  case  migbt  be,  io 
wbicb  ruling  appellant  has  excepted  at  tbe  proper  time,  it 
is  not  euoiigb  to  sbow  sucb  instructions  were  given  or  re- 
fused according  to  tbe  facts,  but  furtbermore  tbat  the  partf 
injured  by  sucb  ruling  properly  excepted  tbereto;  for  it  B 
not  an  error  of  tbe  lower  court  wbicb  can  be  removed  heW, 
unless  sucb  exceptions  were  taken.  Tbe  several  means  by 
wbicb  tbese  exceptions  may  be  brougbt  up,  bas  been  already 

sbown,  and  wbilst  tbe  fact  tbat  sucb  exceptions  yffi^ 
[*531J  stated  at  tbe  trial  is  ^asserted,  it  is  not  pretended 

tbat  any  of  tbe  statutory  metbods  bave  been  employed 
to  bring  up  tbe  evidence  of  sucb  fact. 

But  it  is  insisted  tbat  respondent  bas  waived  tbe  necesitf 
of  any  sbowing  of  sucb  fact  by  record  evidence,  in  treating 
tbe  case  on  motion  for  new  trial  as  if  tbe  exception  h$d 
been  properly  taken.    Couct^^Ld  Vk^  l&w  of  counsel's  pi^ 
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Argnment  for  Appellant. 

■tioD,  wherein  do  we  ascertain  the  fact  aR  stated  ?  Neither 
he  affidavit  of  the  one  counsel  or  the  certificate  of  the  jadgo 
ftov  such  fact;  whilst  the  statement  and  records  are  equally 
idflDt  in  relation  to  any  such  matter,  else,  perhaps,  this 
pint  of  inquiry  at  the  time  would  be  of  less  moment.  We 
BttiDot  follow  counsel  outside  of  the  record  to  supply  evi- 
cknce  in  aid  of  their  law  propositions. 

On  another  point:  That  ''the  verdict  and  judgment  are 
Mot  supported  by  the  evidence."  I  see  no  sufficient  reason 
|to  change  the  views  expressed  in  my  former  opinion,  nor  do 
3loonceiv6  it  is  necessary  for  anything  which  is  before  us 
|to  this  appeal  to  state  my  views  as  to  the  Indian  title. 
I*  I  concur  in  refusing  a  rehearing. 


H.  DALL,  Bespondent,  v.  THE  CONFIDENCE  SIL- 
VER  MINING  COMPANY,  Appellant. 

[3  Nevada,  531.] 

w  OP  Unfxno  Claim. — When  a  proceeding  for  partition  of  roiilty  is 
bid  in  a  eonrt  of  eqnity,  tbe  court  vfiW  not  only  proceed  to  divide  tlio 
lind,  but  will,  in  a  proper  case,  direct  an  accounting,  aud  do  equity  in 
tho  case  by  making  piirties  account  for  rents,  etc. 

I. — When  a  bill  is  filed  for  a  partition  of  realty,  the  court  should  not 
decree  a  Hale  except  in  those  cuses  vhrro  u  partition  \v-ould  manifestly 
be  injurious  to  the  interests  of  the  co-tenants. 

[. — ^Under  our  statute,  if  any  one  or  more  of  the  co-tenants  files  an  nfH- 
davit  nhowiug  that  a  sale  of  an  entire  mining  claim  wouldbe  injnrious 
to  him  or  them,  the  court  must  proceed  to  divide  the  claim  us  prescribed 
bj  KiAtute.  A  sworn  nnnwer  setting  up  the  same  matter  is  equivaieut  to 
the  offiilavit  required  by  the  statute. 
Sim. — Compenftatiou  could  not  be  allowed  for  developments  made  on  nn 
«4Joiuing  claim,  which  incidentally  enhanced  the  value  of  the  common 
IKoperty. 

•Appeal  from  tbe  District  Court  of  the  First  [*532] 
^ndiciul  District^   Storey  County,    Hon.   Eicilvrd 
^BSlNa  presiding. 

The  facts  are  stated  in  the  opinion. 

HUlyer  A  Whiimau^  for  AppeUant: 

A  division  of  a  mining  claim  can  only  bo  effected  in  the 
BBttDuer  pointed  out  by  statute.     Under  the  statute  of  18G1, 


[ 


486  Dall  V,  Confidence  Miking  Co.     [Sap.  0 


Opinion  of  the  Court — Lewis,  J. 


p.  434,  the  court  could  not  order  a  sale.  A  court  of  eqt8f 
will  not  permit  litigation  by  piecemeal.  (5  Cal.  114.)  ffj 
the  suit  was  not  strictly  an  equitable  proceediuginitsi^^ 
ception,  equitable  matters  were  set  up  in  the  answer  whiiikj 
should  have  been  adjudicated.  {Coffin  v.  HecUh,  GMetStl: 
7  Dana,  177;  llitchcock  aud  1Fi/e\.  Skimiei\  Hoff.  CLtt; 
Storey's  Eq.,  vol.  2,  sec.  1236,  p.  462.) 

Wood  &  Hillyer,  for  Ilespondent: 

That  the  statute  provides  for  partition  of  real  propotj, 
and  that  mines  are  real  property,  feee  sections  661,  707,7(8 
The  right  of  one  tenant  in  common  to  claim  a  partition  o 
sale  was  a  common  law  right,  and  when  the  statute  pn 
scribes  one  mode  of  enforcing  that  right,  itdoesuoteiclnl 
others  heretofore  existing.  The  new  mode  is  only  comali 
tive.  (1  Van  Sant.  Tl.  304;  1  Storey's  Eq.  J.,  title  Pttti 
tion.)  If  a  tenant  in  common  expends  money  and  labor, ik 
profit,  if  any,  inures  to  his  own  bejiefit.  If  he  loses  moBB 
by  his  operations,  it  is  his  own  loss.  {Pico  v.  Coh(mbd,l 
Cal.  414;  16  Cal.  471.)  A  tenant  in  common  may  coapi 
his  co-tenant  to  contribute  to  repairs  necessary  topreseif 
the  property,  but  before  he  can  enforce  contribution,  h 
must  show  the  necessity  for  these  repairs.  (4  Kent's  O* 
370.) 

[*533]      ^By  the  Court,  Lewis,  J. : 

This  is  a  proceeding  under  the  statute  concerning  til 
partition  of  leal  property,  the  plaintifF  seeking  by  bis  W 
a  sale  of  a  mining  claim  consisting  of  t\venty-five  feetd 
ground  in  Gold  Hill,  owned  by  himself  and  the  defeniW 
as  tenants  in  common.  After  the  usual  allegations  in  tU 
character  of  proceeding,  the  bill  concludes  as  follows:  '*Am 
plaintiff  furtlier  avers  that  he  is  desirous  tliat»a  jwliW 
of  said  premises  should  be  had,  iind  the  interest  belllj 
plaintiff  and  defendant  be  divided  between  them  ncconlwj 
to  their  respective  rights;  but  plaintiff  avers  that  said  pi*" 
ises  are  so  situated  that  a  i)artition  thereof  cannot  be  fflW* 
without  great  prejudice  to  the  owners,  to  wit,  to  pto*" 
aud  defendant,  and  that  for  the  protection  of  theriglits" 


"^^'ISes.]   Dall  v.  Confidence  Mining  Co.  487 


Opiniou  of  the  Court — Lewis,  J. 


'plaintiff  and  defendant  it  ^vill  bo  necessary  that  said 
Quaes  be  sold."  The  defendant,  in  its  answer,  meets 
allegation  of  the  complaint  in  the  following  manner: 
)w  comes  the  defendant  and  answering  unto  plaintiff's 
jlaiut  denies  that  the  premises  described  in  said  com- 
!t  are  so  situated  that  a  partition  thereof  cannot  bo  made 
)ut  great  prejudice  to  tho  plaintiff  and  defendant 
the  plaintiff  alleged.  *It  further  denies  thtlt  for  [*534] 
rotection  of  their  interests  it  will  be  necessary 
the  said  premises  bo  sold,  but  avers  that  for  all  pur- 
i  of  mining  with  convenience,  twelve  and  one-lialf  feet 
onud  can  be  worked  with  as  much  facility  as  twenty- 
eet;  that  the  defendant  is  a  corporation  for  mining 
DSes,  and  hath  issued  its  certificates  of  stock  for  tho 
>er  of  feet  in  its  chiim,  including  its  undivided  half  of 
ground  described  by  plaintiff's  complaint;  that  to  sell 
ground  would  create  confusion  in  the  affairs  of  tho 
»any  and  seriously  depreciate  its  stock,  so  that  it  shows 
e  court  that  it  would  be  contrary  to  equity  and  good 
nence  to  sell  said  premises." 

en  follows  an  allegation  to  the  effect  that  the  defendant 
expended  a  large  sum  of  money  in  developing  tho  mino; 
l)y  tho  money  so  expended  the  plaintiff's  interest  in  tho 
had  been  enhanced  in  value;  that  by  the  labor  of  the 
jdant  the  mine  has  been  developed,  and  that  plaintiff, 
gh  knowing  of  such  labor  and  expenditure,  inter[)osed 
bjection  thereto.  Upon  these  facts  an  accounting  is 
edfor,  and  it  is  asked  that  the  plaintiff  be  decreed  to 
lis  equitable  proportion  of  the  expense  incurred  in  such 
lopment. 

the  trial,  tho  plaintiff's  witnesses  testified  in  substance 
twelve  and  one-half  feet  of  mining  ground  in  Gold  Hill 
I  not  be  mined  to  advantage,  and  it  did  not  afford  sufii- 
room  for  the  erection  of  tho  necessary  buildings;  that 
ty-five  feet  (the  extent  of  the  entire  claim)  couKl  be 
ed  more  cheaply  and  advantageously  and  securely  than 
'6  and  one-half  feet;  that  a  mine  consisting  of  but 
e  and  one-half  feet  could  only  bo  worked  through  tho 
ning  claims^  and  that  one  working  such  mine  would  bo 
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entirely  dopeudent  upon  the  owners  of  the  adjoiniog  nuDtt 
for  the  meuns  of  taking  the  ores  from  it.  This  is  BubBtiBr 
tially  all  the  evidence  introduced  by  the  plaintiff. 

The  substance  of  the  defendant's  evidence  on  this  poinl ! 
is,  tliat  twenty-five  feet  of  mining  ground  could  be  voiked 
and  developed  with  no  more  safety  or  profit  than  twelve  and 
one-half  feet.  The  only  object  of  this  testimony  was  io 
show  that  no  controlling  necessity  existed  for  onleriug  i 
sale  of  the  entire  mine.  Upon  this  point,  therefore, 
[*535]  there  is  a  conflict  in  the  testimony  presented  by*tlil 
respective  parties.  The  defendant  farther  offered 
to  prove  that  it  had  expended  a  hirge  sum  of  money  in  it 
tempting  the  development  of  the  mine;  that  such  expendi- 
ture had  been  greatly  in  excess  of  the  receipts,  and  thatthe 
development  so  made  by  the  defendant  had  greatly  enhanced 
the  value  of  the  mine.  This  testimony  was  offered  for  tbt 
purpose  of  obtaining  an  accounting,  but  was  ruled  out  bf 
the  court  below,  and  an  exception  taken  by  the  appellant 

The  court  found  as  facts  established  in  the  case  "thattha 
parties  to  this  action,  plaintift*  ;ind  defendant,  are  seised  d 
and  entitled  to  the  mining  property  and  quartz  ledge  men- 
tioned in  the  complaint  in  this  action,  as  tenants  in  commoi 
thereof  in  fee-sim[)le,  each  owning  an  equal  undivideil  onO' 
half  of  the  same."  ''That  there  are  no  liens  nor  incnn* 
brauces  upon  the  said  premises  or  any  part  thereof,  either 
by  mortgage,  judgment,  or  otherwise;  that  the  said  prop- 
erty is  so  situated  that  a  partition  thereof  cannot  be  made 
without  great  prejudice  to  the  i)laintifl*,  one  of  the  owneii 
thereof."  Ui)on  these  facts  a  decree  was  rendered  directing  \ 
the  sale  of  the  entire  mine  in  one  parcel,  at  public  auction,  I 
to  the  highest  bidder.  j 

From  this  decree  and  from  the  order  refusing  a  new  trial  ! 
the  defendant  appeals  to  this  court.  Though  partition  liad  I 
its  origin  in  the  common  law  courts,  it  is  a  subject  oter  : 
which  the  courts  of  equity  assume  almost  exclusive  joiif-  ' 
diction;  and  in  disposing  of  the  cases  for  partition,  tb6 
equities  of  the  respective  ])arties  growing  out  of  their  own- 
ership of  the  property  as  tenants  in  common  or  othenrirt 
are  taken  into  consideration,  and  disposed  of  upon  the  broad 
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s  which  govern  those  courts  iu  the  administratiou 
I.  As  the  law  deems  it  against  good  morals  to 
dnt  owners  to  hold  a  thing  in  common,  a  decree  of 

may  always  be  insisted  on  as  an  absolute  right. 
necessarily  founded  upon  any  misconduct  of  the 
I  or  part  owners.    Hence,  iu  decreeing  a  partition 

and  equities  of  all  the  parties  are  respected,  and 
ion  decreed  so  as  to  do  the  least  possible  injury  to 
I  owners;  and  ''courts  of  equity,"  says  Mr.  Storey, 
ith  a  view  to  the  more  convenient  and  perfect 
or  allotment  of  the  premises,  decree  a  pecuniary 
tion  to  one  of  the  parties  for  owelty  or 
d  *partition,  so  as  to  prevent  any  injustice  [*536] 
idablo  inequality."  (Eq.  Jur.,  sec.  654.) 
eaking  of  cases  where  one  of  the  parties  has  laid 

sums  of  money  in  improvements  on  the  estate, 
r  says:  ''Under  such  circumstances  the  money  so 
loes  not  in  strictness  constitute  a  lien  on  the  es- 
a  court  of  equity  will  not  grant  a  partition  without 
tting  an  accounting,  and  compelling  the  j^arty  ap- 
r  partition  to  make  due  compensation.  So  whore 
it  in  common  has  been  iu  the  exclusive  recej)tiou 
ats  and  profits  on  a  bill  for  a  partition  and  account, 

will  bo  decreed."  (Id.  sec.  055.)  And  iu  section 
e  same  work  it  is  said:  **For  in  all  cases  of  parti- 
urt  of  equity  does  not  act  merely  in  a  ministerial 
,  and  in  obedience  to  the  call  of  the  parties  who 
[;ht  to  the  partition;  but  it  founds  itself  upon. its 
oi'isdictiou  as  a  court  of  equity,  and  administers 
ex  otqtio  vi  brmo  according  to  its  own  notions  of 
ustice  and  equity  between  the  parties."  Such  are 
-al  and  just  principles  governing  courts  of  equity 
ministration  of  relief  in  cases  of  this  character  in 
»nce  of  statutory  regulations.  When  the  statute 
!8  a  course  to  bo  pursued,  that  course  must  doubt- 
Jlowed  so  far  as  it  goes,  but  beyond  it  the  general 
9  which  we  have  stated  should  control  the  action 

arts. 

Feeing  a  sale  of  the  mining  ground  in  this  case,  the 


490  Dall  r.  Confidence  MiNiKa  Co.      [S 

Opinion  of  the  Court — ^Lewis,  J. 

courfc  below  seems  to  have  beeu  guided  neither  bjtb 
of  the  statute,  nor  by  those  general  principles  which 
govern  the  courts  in  the  absence  of  statute.  A  sak 
property  should  never  be  decreed,  except  when  a  p 
would  result  in  great  prejudice  to  the  respective  < 
Such  has  always  been  the  rule,  and  section  708  ado 
declares  that ' '  in  case  of  partition  of  a  mining  clain 
the  tenants  in  common  or  joint  tenants  interested 
may  file  an  affidavit  showing  to  the  court  that  a  i 
cash  would  be  injurious  to  him,  her,  or  them,  tl 
shall  upon  such  showing  appoint  a  commissioner,  w! 
divide  such  claim  as  hereinafter  provided  for."  ' 
maining  sections  describe  the  manner  in  which  tl 

missioner  shall  proceed,  which  if  correctly! 
[*537]  will,  we  presume,  ^usually  result  in  an  e( 

partition  of  the  property  between  the  re 
owners.  When  no  affidavit  is  made  by  any  of  I 
owners  the  court  might  i>erhaps  decree  a  sale  for 
the  entire  mine;  but  when  such  affidavit  is  filed,  m 
can  properly  be  pursued  but  that  prescribed  by  the 
The  defendant  in  this  case  filed  a  sworn  answer,  i: 
it  is  fully  shown  to  the  court  that  a  sale  for  cash  n 
prejudicial  to  its  interests.  That  such  an  answ 
meets  the  requirements  of  the  statute  there  can  sea 
a  doubt.  The  only  object  of  the  law  is  to  require 
ing  by  the  party  opposing  a  sale  that  it  would  be 
cial  to  him.  We  are  not  aware  that  the  law  attac 
virtue  to  an  affidavit  in  the  ordinary  form,  which 
not  to  a  sworn  answer.  The  fact  is  presented  u 
oath  of  the  part}'  wishing  to  avail  himself  of  it.  ^ 
it  bo  shown  by  affidavit  in  the  usual  form  or  by  an 
properly  verified,  is  of  no  consequence.  The  cour 
should  therefore  have  treated  the  answer  as  an  a 
and  pursued  the  course  pointed  out  by  those  sectioi 
statute  which  have  been  referred  to.  This  court 
know  how  the  answer  was  treated  by  the  parties 
court  below.  It  is  found  in  the  record  before  U8 
our  judgment  it  answers  all  the  purposes  of  an  affi 
the  ordinary  form. 
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tit  18  claimed  by  counsel  ibafc  as  ibe  statute  gives  uo 
^lity  bat  only  f uruisbes  a  new  remedy,  it  is  not  neces- 
itrictly  to  follow  tbe  mode  of  procedure  prescribed 

newer  to  tbis  position,  it  is  only  necessary  to  refer  to 
ignage  of  section  708,  already  alluded  to,  wbich,  by 
x>u8trnction,  probibits  a  decree  for  casb  when  any 

tbe  part  owners  files  an  affidavit  sbowing  to  the 
bai  sucb  a  sale  would  be  injurious  to  bim.  When 
lavit  is  filed,  tbe  tenant  making  it  bas  a  rigbt  to  iu- 
t  tbe  partition  sball  bo  made  as  tbe  statute  directs. 
lo  objection  is  made,  tbe  court  migbt  decree  a  sale; 
Lbe  law  regards  tbe  rights  of  all  tbe  interested  par- 
£6,  if  any  of  them  object  to  sucb  sale  and  show  in 
luer  pointed  out  that  it  would  bo  prejudicial  to  them, 
«ute  bas  marked  out  a  course  to  be  pursued  which 
ibtless,  in  a  majority  of  cases,  result  iu  an  equitable 
1  of  tbe  property;  and  as  the  language  of  the  statute 
latory,  declaring  that  'Hhe  court  shall  upon 
^bowing  appoint  a  commissioner,"  etc.,  no  [^538] 
iurse  can  properly  bo  pursued.  Tho  court, 
re,  erred  in  decreeing  a  sale  of  tho  premises, 
ippellant  also  complains  that  tho  court  below  erred 
ling  to  allow  it  to  show  tho  amount  of  money  ex- 

by  it  in  developing  tho  mining  ground  iu  question, 
I  vdlue  of  the  improvements  placed  thereon  by  ifc. 
re  satisfied  from  tho  record  as  ifc  is  presented  to  us, 
.8  unnecessary  to  determine  the  general  question  as 
ber  compensation  will  bo  allowed  for  developtnonts 
r  improvements  placed  on  a  mine  by  one  tenant  in 
i;  becauso  tho  record  in  this  case  shows  that  tho 
velopments  made  or  work  done  by  the  defonihint 
ion  tbe  adjoining  claim,  which  belongs  to  tho  de- 

exclusively. 

3ver  much  the  developments  on  that  mine  might  en- 
•be  value  of  the  premises  in  question,  it  was  only 
bal,  and  therefore  tho  plaiutiiF  could  not  bo  held  to 
onsiblo  for  any  money  expembjd  in  sucb  work  or 
meut.    Hod  tbe  work  been  done  upon  tbe  twenty- 


492  Howard  v.  Winters.  [Sap.  CI 

Opiniou  of  the  Court — ^Lowis.  J. 


five  feet  of  whicli  a  partition  is  hero  souglit,  a  different  and 
very  difficult  question  would  present  itself.  Hence,  all  eri- 
deuce  tending  to  prove  the  extent  of  the  developments  on 
the  defendant's  adjoining  claim,  or  the  amount  of  money 
expended  in  making  such  developments,  was  properly  ruled 
out. 

Unless,  therefore,  there  be  developments  made  or  im- 
provements put  upon  the  twenty-five  feet  in  question,  the 
court  below  will  proceed  to  divide  the  mine  in  the  manner 
pointed  out  by  statute. 


C.  W.  HOWARD  ET  AL.,  Eespondents,  r.  JOSEPH  D. 

WINTERS,  Appellant.  4 

[3  Nevada,  639.] 

New  Trial — Newly  Disooteurd  Evidence. — To  justify  a  new  trial  ontk 
grouud  of  uewly  <iiH<'OV(Teil  evidtiuce,  three  things  mnst  be  shown:  FitA 
Miittriulity  of  evideuce;  Second.  It  could  uot  by  due  diligence  Inn 
been  in'odnced  (it  the  first  trial;  Third.   That  it  is  uot  cumnlatlve. 

Idem. — To  justify  the  gmntini^  of  n  new  triul  on  the  ground  of  newlydi^ 
covered  evidence,  the  party  applying  for  the  relief  slioald  shovclMlf 
that  tho  faihire  to  produce  evidence  on  the  first  trial  wus  not  the  mitt 
of  negligence  on  hit*  part. 

*  Statkmknt  must  Contain  all  the  Evidence.  —  The  verdict  of  a  jaiy* 
findings  by  a  court  will  not  be  set  aside  on  the  grouud  tbnt  tbejareset 
supported  by  the  evidence,  unless  it  appears  by  the  statement  that d 
the  evidence  is  before  this  court.     By  Lewis,  J. 

Appeal  from  the  District  Court,  of  the  First  Judicial  Dii- 
trict,  Storey  Couuty,  Hon.  Kichard  Ilisixo,  presiding. 

P.  //.  Clayton,  for  Appellant: 

Wood  ci:  Hillyer,  for  Respondents: 

[*540]      *By  the  Court,  Lewis,  J. : 

This  action  is  brouglit  to  recover  ti  sum  of  money  claimrf 
to  be  due  upon  a  certain  promissory  note  bearing  date  Sep- 
tember 30,  A.  D.  1865,  and  signed  '*  Joseph  D.  Winter8,bf 
Edward  C.  Morse." 


(1)  2  KoT.  2G5;  8  Nev.  63U;  6  Nev.  M9;  7  Ner.  68s  9  Nor. 
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As  a  defense,  the  defeiidant  Winters  pleads:  First.  That 
note  was  given  without  consideration;  and,  Second. 
That  Edward  G.  Morse  had  no  authority  as  his  agent  to 
flxecate  it.  The  case  having  been  tried  without  a  jury,  the 
judge  below  reported  the  following  as  findings  of  fact : 

"First.  That  ou  the  thirtieth  day  of  September,  A.  D. 
1865,  the  said  defendant,  Joseph  D.  Winters,  for  value  re- 
ceived, did,  by  liis  duly  authorized  agent  and  attor- 
ney, Edward  C.  Morse,  at  *Glen brook,  in  the  county  [*541] 
of  Ormsby,  State  of  Nevada,  make,  execute  and  de- 
liver to  the  said  Edwin  C.  Morse  the  promissory  uoto  in  the 
iomplaiut  set  forth,  and  thereby  undertook  and  promised 
0  pay  the  said  Edward  C.  Morse,  or  order,  the  sum  of 
?(I6,  in  forty  days  after  date,  with  interest  thereon  at  the 
ate  of  one  and  one-half  per  cent,  per  month;  that  the  said 
Sdword  C.  Morse  was  duly  authonzed  and  empowered  to 
Qake,  execute,  and  deliver  the  said  promissory  note  for  and 
m,  behalf  of  said  Joseph  D.  Winters;  that  afterwards,  and 
lefore  the  maturity  of  said  note,  the  said  Morse,  for  vahio 
Bceived,  indorsed  said  note  and  delivered  it  so  indorsed  to 
>laiutiffs,  who  are  now  the  owners  and  holders  thereof. 

"Tliat  no  portion  of  either  the  principal  or  interest  of 
Mid  note  has  been  paid,  and  there  is  now  due  thereon  the 
mm  of  $708,  principal,  and  $G7.o5  interest.'^' 

Upon  these  findings  judgment  was  given  for  plaintiffs.  A 
Dttotion  for  a  new  trial  was  afterwards  made  and  refused  by 
Uw  court  below.  From  the  ruling  upon  that  motion,  and 
fvom  the  final  judgment,  the  defendant  Winters  takes  this 
appeal,  and  relies  upon  the  following  points  for  a  reversal: 

Pirst.  That  a  new  trial  should  have  been  granted  upon 
•'*©  showing  of  evidence  discovered  after  the  trial;  and. 

Second.  That  the  evidence  does  not  justify  or  support 
^^  finding  of  fact. 

Section  193  of  the  practice  act  declares  that  "  The  former 
^idict  or  otlier  decision  may  be  vacated,  and  a  new  trial  or 
^hearing  granted,  on  the  application  of  the  party  aggrieved 
'^  any  of  the  following  causes  materially  aflccting  the  sub- 
tatial  rights  of  such  party." 
The  fourth  cause  enumerated  in  this  section  is:  "Newly 
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discovered  evidence,  material  for  the  pai-ty  making  tlie  »p^ 
plication,  wbicli  ho  could  not  with  reasonable  diligence ltti9 
discovered  and  produced  at  the  trial." 

Section  194  provides  that  where  newly  discovered  evidence 
is  the  ground  upon  which  the  new  trial  is  sought,  the  appU 

cation  must  be  made  upon  affidavit. 
["*542]  *To  sustain  a  motion  for  new  trial  upon  thi 
ground,  it  is  indispensably  necessary  to  show:  fini 
that  the  newly  discovered  evidence  is  material  to  the  part 
making  the  application;  second,  that  he  could  not  witbrei 
sonable  diligence  have  discovered  and  produced  ifcattli 
trial;  and  third,  that  it  is  not  cumulative.  Applications f( 
new  trial  upon  this  ground  have  been  uniformly  viewed  wit 
jealousy  by  the  courts,  and  generally  have  been  grantc 
only  upon  a  very  satisfactory  showing. 

It  is  for  the  public  good  that  there  be  an  end  to  litig) 
tion.  When,  therefore,  a  trial  has  been  had,  andajadj 
ment  rendered,  a  second  trial  should  only  be  granted  to  fa 
ther  the  ends  of  justice,  and  not  to  relieve  litigants  frw 
the  consequences  of  their  own  laches,  thoughtlessness,  < 
neglect.  The  law  demands  of  the  parties  all  reasonaU 
diligence  and  caution  in  preparing  for  trial,  and  famishc 
no  relief  for  the  hardships  resulting  from  inexcusable  d^ 
lect  or  want  of  diligence.  "When,  therefore,  a  new  trial  i 
sought  because  of  newly  discovered  evidence,  it  shod 
most  certainly  be  shown  by  the  pjxrty  making  the  applifl 
tion  that  his  failure  to  produce  such  evidence  at  the  fir 
trial  Avas  not  the  result  of  any  nogligonco  upon  his  par 
Of  that  fact  the  court  should  be  perfectly  satisfied.  1 
grant  new  trials  upon  this  ground,  where  no  such  sbowin 
is  made,  would  simply  bo  giving  encouragement  to  negl 
gence,  and  judicial  approval  to  inexcusable  carelessness. 

The  appellant  in  this  case  made  no  such  showing  bjtl 
affidavit  of  Colbalh.  That  affidavit  simply  shows  the  fo 
lowing  facts:  That  Colbath,  who  seems  to  have  been  a  pti 
owner  with  the  defendant  Winters  in  the  Glenbrook  Houa 
had  a  settlement  with  the  tenant  Beaty  long  prior  toil 
giving  of  the  note  sued  on  in  this  case;  that  upon  thatae 
tiement  it  was  found  that  Beaty  was  indebted  to  Winta 
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Colbatli  in  the  sum  of  one  hundred  dollars,  for  which 
are  Lis  note,  and  that  he,  Colbath,  had  not  prior  to  the 
ijiformed  Winters  of  such  settlement.  This  evidence  is 
osed  to  be  material,  because  tending  to  show  that  Win- 
aod  Golbath  were  not  indebted  to  Beaty,  and  hence 

was  no  consideration  for  this  note,  which  was  given 
nre  an  indebtedness  which  Beaty  owed  to  the  plaintiffs. 
;  testimony  tending  to  show  that  the  defendant 
ot  ^indebted  to  Beaty  would  simply  be  cumu-  [*543] 
.    That  Winters  was  not  indebted  to  Beaty  at 
ne  this  note  was  given  seem  hardly  to  have  been  dis- 

at  the  trial.  Beaty  testified  that  nothing  was  due 
and  Winters  also  swore  to  the  same  fact.  But  the 
iffs  did  not  seem  to  rely  upon  such  indebtedness  as  a 
eration.  Their  agent  testifies  than  the  consideration 
he  surrender  of  the  house  by  Beaty  to  Winters. 
y,  therefore,  Colbath's  testimony  is  simply  cumula- 
md  when  such  is  the  case  a  new  trial  will  not  be 
td.  (Gray  v.  UarriHon,  1  Nev.  502.)  Even  if  it  bo  not 
ativo,  the  appellant  made  no  showing  that  lie  had  used 
ligence  whatever  to  secure  Colbath's  testimony;  nor, 
I,  is  there  anything  in  the  record  to  show  that  Win- 
id  not  know  at  the  time  of  tho  trial  of  the  settlement 
eu  Colbath  and  Beaty.  True,  Colbath  swears  that  ho 
>t  inform  Winters  of  that  fact  until  after  the  tri:il,  but 
y  have  learned  it  by  simply  consulting  his  own  books 
onnt,  or  inquiring  of  his  tenant.  If  the  appellant  did 
low  of  the  settlement  at  the  time  of  tho  trial  ho  could 
'  have  made  some  showing  tb  that  cfFect.  His  own 
vit  should  if  possible  have  been  obtained.  That  the 
ace  was  discovered  after  tho  first  trial,  and  that  the 
lant  was  not  chargeable  with  inexcusable  negligence, 

by  any  means  made  out.  Tho  party  applying  for  a 
rial  on  the  ground  of  newly  discovered  evidence  must 
his  vigilance  apparent;  for  if  it  is  even  doubtful  that 
ew  of  the  evidence,  or  that  he  might  but  for  negligence 
uiown  and  produced  it,  he  will  not  succeed  in  his  ap- 
ion.  (I'Gxa.  &  Wat.  New  Trials,  473;  Baker  v.  Joseph^ 
1. 173.) 
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Upon  the  second  point  also  our  conclusion  is  advene  to 
the  appelhmt.  We  have  heretofore  held  that  we  vill  not 
set  aside  the  findings  of  the  lower  court,  or  the  rerdictof  i 
juiy,  upon  the  ground  that  they  are  not  justified  or  rap-' 
ported  by  the  evidence,  unless  it  be  shown  that  all  theim- 
terial  evidence  is  before  us.  {Stale  v.  Boncb,  2  Nev.  265.) 
The  stipulation  by  counsel  that  the  statement  is  correct, 
cannot  be  tortured  into  an  admission  that  it  contains  all  Hm 
testimony  when  no  such  fact  appears  in  the  statement  itself. 
The  stipulation  of  counsel  goes  no  farther  than  to  admit 
that  all  the  testimony  which  is  set  out  in  the  state- 
[*544]  mont  is  con-ectly  stated.  The  ^statement  purporti 
to  give  the  testimony  of  three  or  four  of  the  witnes- 
ses who  were  sworn  at  the  trial.  Whether  all  their  eri- 
dence  is  given  or  not,  or  whether  they  were  all  the  witnei* 
ses  who  testiBed  in  the  case,  does  not  appear.  An  admissioi^ 
therefore,  by  counsel,  that  the  statement  is  correct  is  smdf 
no  admission  that  no  other  witnesses  were  sworn,  or  that  Ai 
record  contains  all  that  was  sworn  to  by  those  mentioDei 
In  agreeing  that  a  statement  is  correct,  counsel  admill 
nothing  beyond  that  which  is  set  out  in  the  statement  itselL 
Hud  it  been  affirmed  in  the  statement  that  it  contained  iB 
the  evidence,  a  stipulation  that  the  statement  was  comei 
would  of  course  be  an  admission  of  the  fact  that  it  contained 
all  the  evidence. 

It  is  urged  by  coun*)el,  however,  that  it  is  only  necessaij 
to  set  out  so  much  of  the  evidence  as  is  necessary  to  expliia 
the  points  taken  upon  appeal.  Very  true.  But  to  enabb 
this  court  intelligently  to  pass  upon  the  question  whetiitf 
the  findings  or  verdict  are  sustained  by  the  e^-idence,  itii 
necessary  that  it  have  all  the  material  evidence  before  it 

The  transcript  does  not  purport  to  contain  it.  Theprt" 
sumption  is  therefore  in  favor  of  the  regularity  of  the  find- 
ings of  the  judgment  of  the  court  below. 

Judgment  affirmed. 

Beatty,  C.  J.,  concurring: 

I  fully  concur  in  the  foregoing  opinion  so  faf  as  it  nUM 
to  the  question  of  newly-discovered  evidence. 
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I  also  reluctantly  coucur  iu  the  conclusions  arrived  at  in 
he  Utter  part  of  the  opinion.  But  Aviiilst  I  concur  in  the 
amlt,  I  ^rish  to  say  that  I  think  the  language  contained  iu 
je  following  sentence  is  too  broad,  and  may  hereafter  load 
)  difficulties  and  embarrassment  on  the  part  of  both  court 
nd  couDHel.     The  sentence  to  which  I  allude  is  as  follows: 

We  have  heretofore  held  that  we  will  not  set  aside  tlie 
ndings  of  the  lower  court,  or  the  verdict  of  a  jury,  upon 
iu9  ground  that  they  are  not  justified  or  supported  by  the 
ridence,  unless  it  be  shown  that  all  the  material  evidence 
I  before  us.'*  (Siiifer.  Bouda,  2  Nev.  265.) 

In  the  case  of  TJie  State  v.  Bomh,  although  the 
ognage  is  used ''^''to  justify  an  appellate  court  in  [^oiG] 
Btting  aside  a  verdict  upon  the  ground  of  insuiH- 
ieocy  of  the  evidence,  the  record  which  is  presented  to  it 
ost  purport  to  embody  all  the  material  evidence  adduced 
I  the  trial."  Yet  the  case  iu  fact  went  ofF  on  the  ground, 
DODg  others,  that  the  record  did  contain  evidence  suflicient 

justify  the  verdict;  so  this  first  sentence  contained  a  mere 
otom  not  important  in  Hie  decision  of  that  case. 
Our  statute,  section  195  of  the  practice  act,  requires  a 
irty  desirous  of  a  new  trial  to  give  notice  to  the  opposite 
irty  within  two  days  after  the  trial  of  his  intention  to  move 
ur  the  same;  and  if  intending  to  ruly  on  afiidavits,  to  tile 
le  same  within  five  days  after  notice  of  intention  to  move 
»  served.  If  the  moving  party  intends  to  rely  on  a  stato- 
leni,  he  shall  within  the  same  period  make  ^'a  statement 
I  the  grounds  on  which  he  intends  to  rely."  *  *  * 
'The  statement  shall  contain  so  much  of  the  evid(nico  or 
eference  thereto  as  may  be  necessary  to  explain  tli(>  grounds 
sken,  and  no  more.  Such  statement,  Avhen  containing  any 
portion  of  the  evidence  of  the  case,  and  not  ngii^ed  to 
yj  the  adverse  party,  shall  be  settled  by  the  judge  upon 
Mtice." 

This  statute  seems  simple  enough;  one  would  think  it 
Dight  be  followed  without  difficulty;  but  every  day's  expe- 
i^uce  shows  us  that  cases  are  frequently  brought  b(>fore 
Us  court  where  it  is  a  question  of  great  difliculty  to  deter- 
ge what  we  may  review,  and  what  we  are  excluded  from 
Nkt.  Dm.- 
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reviewing,  by  the  want  of  a  proper  staiemenfc. 
a  party  moviug  for  a  new  trial  on  the  ground  th; 
dence  does  not  support  the  verdict  or  finding  ol 
can,  without  difficulty,  point  out  the  particular 
the  case  in  which  he  thinks  the  evidence  is  defec 

Having  pointed  out  the  particular  defect  com 
he  should  then  say  that  all  the  evidence  in  re{ 
point  was  as  follows:  giving  the  oral  testimony  ' 
nesses  on  the  particular  point  or  points,  and  alf 
to  such  documentary  evidence  as  has  any  rela 
point;  or  if  there  is  an  entire  absence  of  proof 
ment  may  simply  show  that  no  evidence  was  inl 
relation  to  a  certain  point  in  the  case.  Whilst  i 
far  better  that  the  statement  should  distinctly  si 
the  evidence  relating  to  the  point  relii 
[*546]  new  trial  was  contained  in  the  record,  ^ 
statement  has  to  be  submitted  to  the  opp 
and  finally  settled  by  the  court  if  not  agreed  U 
liberal  construction  should  bo  put  upon  it;  and  i 
can  see  that  the  point  to  be  relied  on  has  been  fs 
and  an  attempt  made  to  state  the  evidence  beari 
point,  and  especially  where  amendments  have  be< 
the  opposite  party,  or  the  statement  agreed  to  at 
should  conclude  that  everything  material  to  th< 
contained  in  the  record,  although  there  may  I 
ment  that  it  contains  all  the  evidence,  or  all  tl 
relating  to  the  point  relied  on. 

The  presumption  is,  that  the  party  wishing  to 
verdict  will  insert  whatever  is  deemed  material  j 
of  the  case.  But  perhaps  this  liberal  construe! 
only  be  indulged  in  where  the  statement  show 
the  points  to  be  relied  on,  and  thereby  gives  il 
party  a  fair  chance  to  make  such  emendations 
proper  fairly  to  present  his  side  of  the  case. 

The  statement  in  this  case  shows  only  two  grc 
relied  on  by  appellant:  first,  newly  discovered 
and  second,  **  the  insufficiency  of  the  evidence  tti 
decision,  and  that  the  same  is  against  the  law 
upon  the  ground  that  the  power  of  attorney  was 
acknowledged.^^ 
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Now  it  appears  to  me,  by  any  fuir  interpretntion  of  this 
[  Mcoikl  point,  it  can  only  be  lield  to  raise  the  objection  that 
;  IbeerideDee  was  insufficient  to  support  the  findings,  because 
:  •'tie  want  of  a  proper  acknowledgment  to  the  power  of  at- 
j  torney.    If  suck  is  the  proper  interpretation  of  this  objec- 
«*,  then  nearly  all  the  statement  was  surplusage,  and  it 
*■>  Dot  necessary  for  respondents  to  insert  iu  the  statement 
^er  evidence,  which  would  have  been  only  incumbering 
■•.record  with  more  irrelevant  matter.     The  evidence 
■wold  be  confined  to  the  point  made.    The  appellant,  how- 
^1  contends  that  this  objection  should  be  treated  as  if  it 
stained  two  distinct  sentences,  the  first  of  which  would  read 
^  follows:   "The  insufficiency  of  the  evidence  to  justify 
"^decision.**     As  the  sentence  is  written  iu  the  transcript, 
fbink  it  will  hardly  bear  such  a  division.     If  it  did,  I 
k)nld  say  the  statement  of  the  evidence  was  sufficient  to 
Import  this  point.     The  statement  contains,  first,  the  evi- 
inee  of  certain  witnesses  called  by  plaintiffs  as  to 
a  circumstances  under  *whicli  the  note  was  exe-  [*54:7] 
ted;  then  the  testimony  of  certain  witnesses  called 
defendants  as  to  the  same  circumstances.    The  testimony 
both  sets  of  witnesses  shows  condusivolv  and  without 
otrudiction  among  themselves,  that  the  note  was  executed 
the  name  of  defendant  by  one  Edward  G.  Morse;  that 
orse,   at  the   time  ho  executed  the  note,  had  no  power 
)m  Winters  to  execute  the  same;  and  that  there  was  not  a 
adow  of  consideration  for  the  note.     Respondents  sti pu- 
led that  the  statement  filed  by  a])pellants  "shall  bo  used 
the  agreed  statement  on  motion  for  a  new  trial  in  the 


fi 


Had  the  statement  fairly  raised  the  point  that  the  evi- 
mce  was  insufficient  to  support  the  finding,  then  I  sliould 
ive  held  that  this  stipulation  not  only  admiited  the  wit- 
isaes  named  had  sworn  as  stated ,  but  that  tlioro  was  no 
tber  material  evidence  on  the  same  subject  which  could 
ive  benefited  respondents  by  being  introduced  into  the 
ieord.  But  as  the  statement  of  the  ground  on  which  the 
))ellants  intended  to  rely  was  so  vague  and  uncertain,  so 
dl  calcalated  to  mislead  and  deceive  the  respondents,  I 
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am  compelled  to  acquiesce  iu  the  affirmance  of  the  joclg-J 
meut,  although  it  seems  highly  probable  that  it  is  ero^l 
iieous. 

• 

Johnson,  J.,  concurring:    I  concur  in  the  judgn|ent  of 
affirmance. 


L.  KEYS,  Kespondent,  v.  CHAJILES  A.  GK42JKBi 

Appellant. 

[3  Nktada,  548.] 

Pbockss — JusTiPiCATioN  OF  Offickb. — To  justify  himself,  in  an  action  for 
having  wTon^fulIy  seized  certain  personal  property,  the  officer  mnfit 
tabllHh  two  factH:  FirKt.  Thttt  his  writ  is  regular  ou  its  face; 
That  the  court  hail  authority  to  issue  it. 

Idem — Jcrihdiction  of  Coubt,  wukn  Pbescmrd. — If  the  process  issnes  frM 
a  court  of  general  jurisdiction,  the  authority  to  issao  it  would  bepn*' 

EUUled. 

Pleading  Judomknt  op  a  CorRT. — In  pleading  the  judgment  or  otbffdi* 
termination  of  a  court  of  limited  jurisdiction,  it  is  made  neceasaiylV  ~1 
the  practice  act  of  this  State  to  allege  that  such  judgment  or  deteimiB^  '1 
tiou  was  duly  given  or  made.  i 


Appeal  from  the  District  Court  of  the  Third  Judidd 
District,  Wushoo  County,  Hon.  C.  N.  HAlilUSy  Judge. 

Geo,  A.  Nourse,  for  Appellant. 

Wallace  it  Flack,  for  llespondent. 

By  the  Court,  Lewis,  J. : 

The  complaint  charges  the  defendant  in  this  action  witt 
having  Avrongfully  and  unlawfully  seized  and  converted  ce^ 
tain  chattel  property  belonging  to  the  plaintiff,  valued  «^ 
8732,  and  that  thereby  he  the  plaintiff  was  damaged  in  tbe 

sum  of  81,000,  for  which  sum  judgment  is  asked. 
[*549]  ^The  defendant  first  denies  unqualifiedly  all  the 
material  allegations  of  the  complaint^  and  then  hj 
way  of  justification  averse  that,  at  the  time  of  the  alleged 
tjiking,  the  property  claimed  by  plaintiff  belonged  to  one 
Jerome  W.  Coffin.  "That  under  and  by  virtue  of  acertiin 
writ  of  uttachmeni,  issweii  on  Vk^  ^^ev^uth  day  of  Koreo* 


i 
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9r,A.  D.  1866,  by  the  justice  of  peace  of  district  No.  3, 
Ttthoe  coauty,  Nevada,  directed  to  Iiim  tlic  said  defend- 
nt,  then  coDstable  of  district  No.  3  aforesaid,  comruaiuliDg 
im  the  said  dofeudant  to  attach  the  property  of  the  said 
!oi&D,  and  safely  to  keep  the  same;  he  the  said  defendant 
oostable  as  aforesaid,  did,  upon  the  seventh  day  of  No- 
Bmher,  a.  d.  1866,  in  the  county  of  Washoe  aforesaid,  levy 
tpoQ  and  attach  the  samo  chattel  property  described  by  the 
aid  plaintiff,  and  so  contkiued  to  hold  the  same  up  to  the 
be  of  sale  thereof  as  hereinafter  set  forth/*  It  is  further 
Oeged  that  the  property  was  afterwards  sold  under  an  exe- 
ition  issued  from  the  said  court,  but  the  defendant  did  not 
trodnce  the  execution  in  evidence,  nor  rely  upon  it  as  a 
Btification  for  the  taking.  This  very  singular  pleading 
Deludes  with  an  allegation  that  the  property  in  question 
18  fraudulently  transferred  by  Coffin,  and  taken  by  the 
aintiff  for  the  purpose  of  defrauding  the  creditors  of  the 
rmer. 

Upon  the  trial  the  plaintiff  proved,  in  opening  iiis  case, 
at  he  was  in  possession  of  the  property  at  the  time  it  was 
ized  by  the  defendant;  that  he  had  purchased  it  from  Je- 
me  W.  Coffin,  paying  him  a  valuable  consideration  tliero- 
r;  that  the  defendant  had  taken  it  from  his  possession, 
id  upon  demand  being  made  refused  to  return  it;  and  also 
lat  the  property  was  worth  the  sum  of  $780,  thus  making 
li aLpt'ima  facie  case  against  the  defendant.  The  defendant 
lerefore  sought  to  justify  the  taking  under  a  Avrit  of  attacli- 
lent  issued  by  a  justice  of  the  peace,  the  plaintiff  ol)ject- 
igto  the  introduction  in  evidence  of  the  papers  and  tlio 
Jcord  of  proceedings  in  the  case  in  which  the  writ  Avas 
saed,  urging,  among  other  objections,  that  the  answer 
nsnot  sufficient  to  authorize  their  introduction;  because 
bdid  not  show  that  the  justice  who  issued  the  writ  had  au- 
bority  to  do  so. 

The  court  below  ruled  out  all  the  papers  and   the  Avrit 
Bder  which  the  defendant  sought  to  justify.     This 
ling,  it  is  claimed,  is  ^erroneous,  and  is  the  jirin-  [*550] 
lal  ground  relied  on  in  this  court  for  a  reversal  of 
\  judgment. 
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Tlio  first  question  presented  for  discussion  in  the, cut 
thus  brought  before  this  court  is:  whether  the  papers  of- 
fered in  evidence  by  the  defendant  and  rejected  bj  Qm 
court  were  necessary  to  establish  his  justification.  If  so^ 
the  inquiry  as  to  whether  the  answer  is  sufficient  to  author- 
ize their  admission  in  evidence  will  then  be  a  pertinent, 
question  for  consideration. 

That  it  was  necessary  at  least  to  produce  the  writ  under 
which  the  property  was  seized,  and  to  show  that  the  jnstiea 
had  authority  to  issue  it,  wo  are  fully  convinced;  wLetber 
it  was  necessary  to  go  beyond  that  and  show  that  the  writ 
was  regularly  issued,  depended  entirely  upon  the  character 
of  the  plaintiff's  interest  in  or  right  to  the  property  songkt  * 
to  be  recovered  by  him. 

When  property  is  taken  from  the  possession  of  a  stmngv 
to  the  writ,  who  claims  title  by  moans  of  purchase  from  tbs- 
defendant  in  such  process,  and  sale  is  valid  and  gooil  be* 
twcen  the  parties  to  it,  but  void  only  as  to  creditors,  the 
officers  can  justify  the  talking  in  such  case  only  by  showing 
that  he  represented  a  creditor,  and  that  the  writ  under  which 
he  seized  the  property  was  reguhirly  issued. 

As  a  general  rule,  process  regular  on  its  face  and  issoel 
by  a  tribunal  or  officer  having  authority  to  issue  it,  is  Kuffi- 
cient  to  protect  the  officer,  although  it  may  have  been  irre- 
gularly issued.     But  when  the  officer  attempts  to  overthrow 
a  sale  by  the  debtor  on  the  ground  that  it  was  frauilulent 
as  to  creditors,  ho  must  go  back  of  his  process,  and  show 
the  authority  for  issuing  it.     If  he  acts  under  an  execution, 
he  must  show  a  iudgment;  and  if  he  seizes  under  an  attach- 
mcnt,  he  must  show  the  attachment  regularly  issued.  ^V<W< 
it  EuHtrwin  v.  lloJmes,  5  Hill.  195;   T/iornbanj  v.  Htudt  ' 
Cal.  554.)    If,  however,  the  sale  by  the  debtor  weresimplj 
colorable,  or  only  a  transfer  of  the  possession  merely  for 
concealment,  with  no  intention  of  transferring  the  tillci 
the  Avrit  alone,  if  regular  on  its  face  and  emanating  froio  ft 
tribunal  having  jurisdiction  of  the  subject-matter,  will  be 
a  full  protection  to  the  officer  in  an  action  by  one  sohoU* 
ing  possession  of  the  debtor's  property.     (3  Stairk.  Ev.  13*^» 
also,  Thornbunj  v.  Ilaiul,  supra,') 
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To  justify  Iiimself  in  any  case  wimtevor,  therefore, 
*  officer  *mu8t  establish  two  facts:   First.    That  [*551] 
3  writ  is  regidar  on  its  face;  and,  Second.  That 
1  court  had  authority  to  issue  it.     If  the  process  issues 
m  a  court  of  general  jurisdiction,  tlie  authority  to  issue 
rould  be  presumed ;  but  if  from  a  tribunal  or  ofiicer  of 
Hsliil  and  limited  powers,  the  authority  must  be  shown 
the  officer, 
^d  now  as  to  the  admissibility  of  the  evidence  ofTered 

the  defendant  in  justification  of  the  taking  and  detention 
the  property  in  question. 

As  there  is  no  presumption  in  favor  of  the  authority  or 
e  regularity  cf  the  proceedings  of  courts  or  officers  of 
«cial  and  limited  jurisdiction,  it  was  formerly  necessary, 
1  pleading  their  judgments  or  orders,  to  show  timt  they 
id  jurisdiction,  and  that  their  proceedings  were  regular. 
This  common  law  rule  of  pleading  is,  however,  very 
reatly  modified  in  this  State  by  section  59  of  the  ])ractioe 
ct,  which  declares  that  "in  pleading  a  judgment  or  other 
ietermiuation  of  a  court  or  officer  of  special  jurisdiction,  it 
liall  not  be  necessary  to  state  the  facts  conferring  the  juris- 
lictiou;  but  such  judgment  or  determination  m:iy  be  stated 
obave  been  duly  given  or  made.  If  such  allegation  be 
iputroverted,  the  imrty  pleading  shall  be  bound  to  establish 
)iitLe  trial  the  facts  conferring  jurisdiction." 

As  this  section  dispenses  with  very  much  that  was  re- 
jnired  by  the  common  law  rule,  and  specifies  what  shall  be 
efficient  as  a  substitute  for  it,  that  substitute  ought,  it 
»oulJ  seem,  to  be  strictly  followed. 

The  allegation  that  the  judgment  or  determination  was 
lalj given  or  made  is  a  substitute  for  the  lengthy  and  minute 
Meraent  of  the  jurisdictional  facts  which  were  formerly 
Quired.  To  show  the  jurisdiction  is  as  necessary  under 
'Ur  practice  as  it  ever  was,  the  only  change  being  in  the 
banner  of  stating  it.  That  the  judgment  was  duly  given 
rmade  is  a  concise  mode  of  stating  that  the  court  or  offi- 
3r  had  the  proper  jurisdiction,  and  that  the  judgment  was 
igialar,  otherwise  it  would  not  be  duly  made  or  given. 
Section  59  of  the  practice  act  is  a  liberal  copy  of  section 


501  Keys  v.  Gbannis.  [Sup.  CL 

Opiuion  of  the  Court — Lewis,  J. 

IGl  of  tlio  New  York  code  of  proce<lure,  ander  vhich  it 
lias  been  Iicld  thut  iu  plea<ling  the  judgments  d 
[*552J  such  courts  or  oflScors  it  is  *absoIutelj  necessary  to 
allege  that  they  were  duly  rendered  or  made.  "Tbc 
word  entered  or  |>erfected,"  says  Mr.  Justice  Smith,  in  de- 
livering the  opinion  of  the  court  in  HaiiC  v.  Duklurr  (13 
How.  P.  R.  538),  "may  be  equivalent  to  the  wonl  *mo«l« 
or  given;'  but  the  word  duly  is  most  essential.  It  Cia 
hardly  be  dispensed  with  and  satisfy  the  terms  of  the  statate. 
I  can  imagine  no  single  word  that  will  supply  its  phice." 

In  the  answer  in  this  case  there  is  nothing  whatever  from 
which  it  can  be  as«tertaiued  whether  the  justice  had  jiim- 
diction  of  the  subject-matter  or  not.  The  action  iu  wLidi 
the  writ  WiLs  issued  may  have  been  brought  to  recover  a 
sum  of  money  far  beyond  his  jurisdiction;  and  foraogbt 
wo  know,  the  writ  may  have  shown  such  to  be  the  case.  If 
so,  it  would  be  no  protection  to  the  officer.  As  we  luive 
before  stated,  the  process,  to  be  a  protection  to  him  iu  any 
case,  must  be  regular  on  its  face,  and  must  emanate  from  i 
court  or  officer  having  jurisdiction  of  tho  subject-matter. 

If  it  appeared  by  the  writ  under  which  tho  defeuJant 
sought  to  justify  that  it  was  issued  in  an  action  brougliito 
recover  over  §300,  which  is  tho  limit  of  a  justice's  jurisJio- 
tiou,  the  defendant  would  not  be  compelled  to  execute  it^ 
and  it  would  not  justify  any  act  of  his  under  it.  (ilcMnrij 
V.  Iknri/,  4  Bibb.  410.) 

The  mere  allegation,  therefore,  that  ho  seized  the  prop- 
erty under  a  writ  of  attachment  by  a  justice  of  the  peace, 
Avilhout  showing  in  some  way  that  the  justice  had  authority 
to  issue  the  writ,  is  not  sufficient  to  constitute  a  juslifica^ 
tion  to  the  officer.  Had  the  writ  issued  from  a  court  of 
general  jurisdiction,  the  authority  would  be  presumed;  ba* 
no  such  presum[)tiou  can  be  invoked  in  aid  of  tho  defeoJ- 
ant's  answer  in  this  case.  The  jnesumption,  if  any  cau  be 
entertained,  would  bo  against  such  authority.  Tho  defease 
of  justification  not  having  been  pleaded,  could  not  prop- 
er! v  be  proven,  for  the  evidence  must  correspond  with  tbe 
allegations,  and  be  confined  to  the  material  points  iu  issae. 

Tho  allegation  that  the  property  in  question  was  seiwl 
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voder  a  writ  of  attaoliment  was  immaterial,  and  hence  no 
ane  could  properly  be  joined  upon  it. 

The  court  below  did  not  therefore  err  in  rejecting 
ihe  vrit  and  *paper8  in  the  case  of  Slfirtrvant  v.  Coffin .  [*553J 
Itwonld  have  been  much  the  better  practice,  liow- 
eier,  to  have  suggested  an  amendment  of  the  answer,  and 
iDow  it  at  once,  unless  the  rights  of  the  other  party  would 
lure  been  prejudiced  thereby. 

Jndgment  affirmed. 

Johnson^  J.,  dissenting: 

It  is  questionable  whether  we  ought  to  consider  this  case 
m  (Le  statement  at  all,  in  the  shape  it  is  presented  to  ns. 
Ehe  manner  of  preparing  statements,  and  of  transcripts  on 
if^ieal,  is  so  well  defined  by  statute  and  rules  of  court,  as 
wed  excuse  no  attorney  or  clerk  for  bringing  up  a  record  in 
lie  shape  we  find  this  to  be.  We  have  defendant's  state- 
ment on  motion  for  a  new  trial,  and  plaintiff's  amendments 
thereto  set  out  in  difierent  parts  of  the  transcript. 

Aa  a  fact,  it  does  not  appear  of  record  that  the  statement 
wfls  ever  agreed  to  by  counsel  or  settled  by  the  jiulge.  But 
counsel  for  either  party  in  their  briefs  agree  in  treating  the 
>rigiual,  with  the  proposed  amendments  of  plain tiif,  as  the 
statement  used  in  such  motion.  The  appeal  was  not  lieard 
on  onil  argument,  but  was  submitted  on  briefs  b}-  consent 
of  connsel,  so  that  the  imperfections  of  the  record  wore  not 
tliuclosed  to  the  view  of  the  court,  until  some  time  after  its 
^bmission;  otherw'ise  I  should  have  wanted  the  stat(inient 
properly  engrossed,  so  that  we  would  not  have  to  s(\'ircli  out 
ffom  the  confused  mass  what  in  reality  were  the  facls  and 
loestions  arising  upon  the  trial  and  motion  in  tlio  lowc^r 
*nrt.  Under  the  circumstances  we  must  consider  the 
^tement  in  the  same  sense  in  which  it  was  treated  by 
onnsel,  notwithstanding  it  imposes  on  the  court  a  most  un- 
^iouH  task. 

I  agree  with  Justice  Lewis,  and  upon  that  point  ho  un- 
>nhte<lly  states  the  law  correctly,  that  **the  answer  was 
»ufBcient  to  admit  of  proof  in  justification  of  the  a(^ts  of 
e  officer  in  taking  and  detaining  the  chattels,  provided  the 
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the  plaintiff  had  made  the  proper  objections  to  it.** 
question  then  is,  were  these  objections  properly  t 
There  are  two  methods  by  which  the  sufficiency  of  tl 
swer  could  have  been  tested :  First.  By  demurrer;  and 

ond.  By  i)roperly  objecting  to  tlie  evidence  o 
[*554]  by  defendant.    No  demurrer  was  *interi>08ed;  I 

the  trial  when  the  proof  was  tendered,  pliiintifi 
certain  objections  to  their  admission,  which  Justice '. 
understands  to  be,  "among  other  objections  that  the  a 
was  not  sufficient  to  authorize  their  introduction,  h 
it  did  vol  show  ihat  the  justice  who  issued  ilie  writ  ha 
ihorUij  to  do  so.  That  part  of  the  opinion  I  liaTC  quo 
italics  is  the  only  matter  on  which  we  differ  materialh 
as  I  view  it,  makes  all  possible  difference;  for  if  I  coi 
them  in  the  light  which  my  associate  does,  I  would  uol 
tate  to  concur  in  affirming  the  judgment  of  the  lower  < 
Let  us  see  what  these  objections  really  are,  and  wb 
they  do  in  fact  raise  the  question  of  the  justice's  autl 
to  issue  the  writ.  I  quote  from  the  transcript:  "] 
Burroughs  was  then  called,  and  sworn  as  a  witness  oi 
])art  of  the  defendant,  and  testified  substantially  as  fol 
I  am  justice  of  the  peace  in  and  for  this  precinct.  I 
been  ever  since  October,  18GG.  This  is  my  docket  as 
justice:  these  are  the  files  of  papers  in  my  court,  iu  o 
tion  brought  therein  by  one  J.  H.  Sturtevant  as  plai 
against  one  J.  W.  Coffin  as  defendant.  Defendaut 
offered  the  docket  and  files  in  evidence.  Counsel  for  pi 
iff  objected  on  following  grounds:  First.  The  answer  i 
sufficient  to  authorize  the  introduction  of  such  (tapers; 
ond.  The  docket  offered  is  not  kept  according  to  the  stat 
Third.  The  affidavit  for  publication  is  insufficient;  Foi 
That  the  original  summons  issued,  notified  the  defends 
appear  on  the  twelfth  of  November,  A.  d.  1866,  and  the 
lishcd  summons  requin^d  the  defendant  to  appear  ou 
third  of  December  thereafter;  Fifth.  The  docket  does 
show  on  what  day  the  summons  and  attachment  was  iss 
Sixth.  The  account  shows  that  it  was  filed  one  day  oftei 
commencement  of  the  suit;  Seventh.  The  affidavit  of  the]: 
ter  of  the  publication  of  summons  is  insufficient;  Eig 
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le  affidavit  on  attocbment,  anil  justification  of  sureties  on 
be  undertaking  for  an  attaclimeut  w-ere  not  sworn  to  before 
vj  officer  known  to  the  law. 

*'A  copy  of  the  entries  in  the  said  docket  is  hereto  an- 
lexed  marked  'Exhibit  D,'  also,  a  copy  of  bill  of  account 
if  J.  H.  Sturtevant  against  J.  W.  GofBnfor  the  sum 
iivpo  hundred  and  eighty-nine  "^^dollars  and  eighty-  [^555] 
[to  cents  is  hereto  annexed,  marked  'Exhibit  E;' 
iho,  copy  of  summons  issued  from  justice's  court,  F.  H. 
3Qm)ughs,  justice  of  the  peace  in  nforesjiid  action,  J.  11. 
%ir(evinit  v.  J.  IV,  Coffin,  marked  'Exhibit  F;'  also  copy 
)IftffiilaTit  for  publication  of  summons,  marked  'Exhibit  G;' 
iko,  affidavit  for  writ  of  attachment  marked  'Exhibit  H;' 
iho,  undertaking  on  said  wTit,  marked  'Exhibit  K;*  also, 
nitof  attachment  marked  'Exhibit  L,'all  of  which  are  made 
part  of  this  statement. 

"The  counsel  for  defendant  then  offered  to  show  by  the 
ml  testimony  of  the  justice,  F.  II.  Burroughs,  that  the  bill 
kforesaid  was  actually  filed  with  said  justice  ou  the  seventh 
(hj  of  November,  instead  of  November  8,  as  entered  in  his 
loeket,  and  that  said  date  was  erroneously  entered  by  mis- 
lake.  The  plaintiff,  by  his  counsel  objects  on  the  ground 
tluit  Bucli  evidence  is  inadmissible  to  vacate,  or  disprove 
record  evidence;  objection  sustained,  and  defendant  1)y  his 
Goansel  excepts;  defendant  then  withdraws  offer  of  files  of 
pwtice  in  evidence,  and  offers  first,  writ  of  attachment, 
'Exhibit  H;'  objected  V)y  plaintiff's  counsel,  because  not 
showu  to  have  been  issued  in  action  properly  commenced, 
w  by  court  having  jurisdiction;  objection  sustained,  and 
defeudant  by  his  counsel  excepts.  Witness  (IJunonglis), 
"len  testifies :  This  is  my  docket,  and  the  record  of  Iho  case 
^^Stinlevant  y.  Coffin,  is  on  pages  71  and  75.  Witness  is 
wked  by  defendant's  counsel:  Is  this  a  coiTcct  record  of 
^  proceedings  in  that  case?  Plaintiff  objects  on  the 
s^ound  that  a  record  is  a  verity,  and  no  proof  can  be  intro- 
^Qced  to  sustain  it;  objection  sustained;  defendant  ex- 
^pted. 

"C.  A.  Grannis  was  then  called  as  a  witness  on  the  part 
''ilie  defendant,  and  testified  in  substance  as  follows:    Ou 
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■ 

November  7,  1866,  I  was  constable  of  this  x)i*6cinct,  and 
acting  as  such,  and  this  is  my  signature  to  the  return  on  tlie 
writ  of  attachment.  The  writ  was  then  oiBfered  in  evidence; 
objected  to  by  phiintiff:  Fii-st.  Because  there  was  no  pnx)! 
that  the  suit  had  been  commenced;  Second.  It  is  not  shown 
that  any  complaint,  bond,  note,  bill  or  account  had  been 
filed,  or  any  affidavit  or  undertaking  as  required  by  lav  Lad 
been  filed  before  said  writ  was  issued,  and  enumerated  all 
the  objections  anew  that  w*ere  made  when  these  papers  ven 
offered  in  evidence;  and,  Third.  That  the  summons 
[*556]  was  defective  on  its  face,  in  that  it  did  not*uolif7 
the  defendant  of  the  nature  of  the  demand.  The 
defendant  then  offered  the  justice*s  docket,  and  an  acoonnt 
filed  in  the  case  of  Sturtevaut  v.  Coffin,  the  same  as  hereto- 
fore on  this  day  offered  in  evidence  and  withdrawn  by  de- 
fendant. The  p1aiiitiff*s  counsel  objected  to  the  iDtrodne* 
lion  of  said  paper  in  evidence  on  all  the  grounds  meutioned 
when  they  were  first  introduced,  and  also  on  the  following 
additional  grounds:  First.  That  the  docket  had  been 
changed  since  its  withdrawal,  this  morning;  and,  Second. 
That  the  date  of  the  filing  of  the  account  had  also  been 
changed  since  the  withdrawal.  The  court  sustained  the 
objection,  and  defendant  excepts,  and  plaintiff's  counsel 
offered  to  prove  by  other  witnesses,  that  such  cbanges 
above  mentioned  in  the  justice's  docket  and  the  filing  of  tbe 
account,  were  made  after  said  papers  were  first  introdnced 
in  evidence  in  this  case  and  withdrawn." 

These  ))ortions  of  the  transcrii)t,  copied  from  the  state- 
ment as  amended,  give  in  full  the  objections  taken  at  the 
trial  by  [)laintiff;  and  certainly  cannot  be  considered  as 
covering  the  question  now  under  consideration. 

When  the  writ  of  attachment  was  offered  in  evidence,  if 
the  plaintiff  wished  to  object  on  the  grounds  that  **the  com- 
l)laiijt  did  not  show  that  the  justice  who  issued  ithadan- 
thority  to  do  so,"  tlie  point  of  objection  should  have  been 
particularly  set  forth,  so  that  upon  the  objection  stated  the 
court  couKl  act  understandiugly,  and  the  opposite  jwirtybe 
aftorded  an  opportunity  of  curing  the  defect  by  an  amend- 
ment to  the  answer. 
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As  the  matter  is  shown  to  tis,  if  tho  point  was  more  fully 
bted  to  the  court  or  brought  to  the  knowledge  of  the  oppo- 
ite  party,  it  must  have  been  on  the  argument  of  the  objec- 
0D8,  which  is  no  part  of  tho  record  here,  nor  was  it  in  tho 
iwer  court  sufficient  to  justify  its  ruling  in  rejecting  the 
ridence. 

In  respect  to  such  objections,  our  statute  is  explicit.  (See 
JC8. 188-190  Practice  Act.)     "To  entitle  an  objection  to. 
)tice,"  says  Justice  Field  or  the  court,  ''it  must  not  only 
B  OD  a  material  matter,  affecting  the  substantial  rights  of 
leimrties,  but  its  point  must  be  particularly  stated.     This 
I  Dot  only  a  statutory  regulation,  but  it  is  the  uniform  rule, 
)  far  as  we  are  aware  of,  in  all  the  courts  of  record, 
lie  *party,  as  the  authorities  say,  must  lay  his  fin-  [^557] 
er  on  the  point  of  his  objection  to  the  admission 
r  exclusion  of  evidence."  {Kilery.  Kimball^  lOCuI.  267,  and 
ffinned  in  Martin  v.  Tt^avera,  12  Cal.  244,  and  authorities 
bere  cited;  Dreux  v.  Domac,  18  Cal.  83;  Leet  v.  Wilsaji,  24 
)al.398.) 

Other  questions  are  discussed  by  counsel  in  their  briefs, 
locli  as  relate  to  the  execution  are  not  relied  upon  by  coun- 
el  for  appellant,  and  therefore  are  not  before  us.  As  to 
ke  remaining  points,  perhaps  it  is  not  necessary  to  consider 
hem  in  detail.  The  district  court  below,  in  excluding  the 
iridence  offered  by  defendant  (I  refer  to  proceedings  under 
ke  attachment)  was  undoubtedly  influenced  by  the  same 
iODsideration  which  respondents*  counsel  has  urged  here — 
hat  of  the  want  of  proper  averments  in  the  answer.  Whilst 
pparently  excluding  it,  some  portions  of  this  evidence  were 
li«allowed  on  other  and  distinct  grounds,  which  are  purely 
^hnical,  and  could  not  be  sustained. 

I  think  tho  order  and  judgment  of  the  court  below  should 
Q  reversed,  and  a  now  trial  granted. 
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W.  L.  PERKINS  ET  AL.,  Eespondents,  v.  S.  C.  BAESES, 

Appellant. 

[3  Nevada,  557.] 

'  Rkplkvin— When  not  Kecersaut  to  Pbovr  Demand. — In  on  artionol 
replevin  it  in  not  indispensably  ncceHsary  to  show  a  demand  nponlbe 
defendant  to  rotnrn  tbo  property  before  suit  brought.  A  demand  Mmi 
no  purpose,  except  to  establibh  a  conversion  or  a  wrongful  detentioi; 
when  that  can  be  established  without  showing  a  demand,  a  rlemintl  ii 
unnecessary.    Johnsmi,  J.,  dUtttenting. 

Idem. — ^Vhen  the  defendant  in  his  answer  admits  the  detention,  and  claiin 
tide  in  himself,  the  title  alone  is  put  in  issue,  and  no  demaud  need  1m 
shown.  Johnson^  J.,  disstnting. 

Appeal  from  tlio  District  Court  of  tlie  First  Judicial 
District,  Hon.  Richard  Eisino,  Judge. 

The  facts  appear  iii  the  opinion  of  the  court. 

Mesick  cfc  Seehj^  for  Ai)pellant. 

[*558]      *Piizer  (t  Keyser,  for  Bespoudeiits. 

By  the  Court,  Lewis,  J. : 

The  plaintiffs  bring  this  action  to  recover  possessiiHi  d 
certain  personal  property,  which  they  allege  is  wrongfallj 
detained  from  them  by  defendant.  The  answer  deniefi  the 
plainiiff^s  title  and  right  of  possession,  admits  the  deteu- 
tion,  but  denies  that  such  detention  is  wrongful;  it  is  then 
alleged  that  the  defendant  is  the  owner^  and  entitled  totlw 
possession  of  the  property. 

Upon  these  pleadings,  the  case  was  tried  without  a  joir, 
the  judge  below  finding  the  facts  and  rendering  judgment 
thereon  in  favor  of  the  plaintiffs.  From  this  judgment  the 
defendant  appeals,  claiming  that  it  should  be  reversed  on 
the  following  finding:  ''That  the  defendant  came  into  pofisei- 
sion  of  said  property  by  purchasing  the  same  forvailaeof 
one  Lamphier,  who  had  obtained  possession  thereof  d 
plain tifTs  agent,  through  fraud  and  misrepresentation,  which 
was  not  however  known  to  the  defendant.  That  no  demioJ 
of  possession  of  the  property  had  been  made  of  defendant  bj 
the  plaintiffs  before  the  commencement  of  the  action. 

(1)  4  NCT.  4M. 
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It  is  urged  bj  connsel  for  appellant,  that  as  the  findings 
f  kei  show  no  tortious  taking,  but  simply  a  wrongful  do- 
uiiou  of  the  property  sought  to  be  recovered,  it  was  ncc- 
swy  for  the  phiintiff,  before  he  could  properly  recover,  to 
)w  that  he  demanded  a  delivery  of  the  property  from  de- 
idant  Whether  such  a  demand  was  necessary  before 
t  was  brought,  is  the  only  question  to  bo  determined 
3n  this  appeal.  It  has  sometimes  been  said,  that  when 
)  has  acquired  rightful  possession  of  property,  an  action 
replevin  cannot  be  maintained  against  him  to  recover  it 
ill  demand  by  the  owner,  and  a  refusal. 
Bat  if  there  be  a  tortious  taking,  it  is  conceded  no  such 
aiand  is  necessary.  {Galvin  v.  Bacon,  11  Maine,  28,  4 
eeul.  30C.)  Indeed,  it  was  formerly  held  that  the  action 
replevin  could  only  be  maintained  where  there  was  an 
lawful  or  tortious  taking;  but  it  is  now  settled  beyond  all 
estion,  that  it  may  be  brought  to  recover  property 
lawfully  detained;  and  so  under  the  practice  *act  [*559] 
this  State,  property  unlawfully  detained  may  be 
X)vered  in  an  action  analogous  to  the  common  law  action 
leplevin. 

But  why  is  a  demand  upon  the  defendant  to  return  the 
ojierty  necessary?  If  it  be  necessary  at  all,  it  is  simply 
'  tlie  purpose  of  evidence,  and  nothing  more.  If  the  de- 
iiLint  rightfully  obtained  possession  of  the  property,  that 
ssessioii  does  not,  it  is  said,  become  unlawful  until  de- 
mJ  is  made  by  the  owner.  Such,  doubtless,  may  often 
the  case;  nevertheless,  the  wrongful  detention  is  the  ma- 
ial  and  issuable  fact.  AVhon  it  is  shown  that  tlio  owner 
livered  the  possession  of  his  property  to  an  agent  or 
ilea,  the  presumption  would  of  course  bo  that  ho  held  the 
BBession  subjeet  to  the  will  of  the  owner,  until  some  fact 
Rhown  inconsistent  with  such  presumption. 
3or  method  of  rebutting  such  presumption  is  by  proving 
it  the  owner  demanded  the  property,  and  that  the  defendant 
ased  to  deliver  it.  It  is  not,  however,  by  any  means  the 
y  method.  But  whether  it  bo  or  not,  the  unlawful  de- 
iion,  and  not  the  demand,  is  the  ultimate  and  material 
ta  to  bo  established.     Under  our  practice,  the  plaintill 
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makes  out  a  case  when  he  shows  property  or  right  of  pos- 
session in  himself,  and  an  unauthorized  detention  bytlia 
defendant.  - 

If  he  can  establish  these  facts  without  showing  a  demand, 
why  is  his  case  not  made  out?  We  know  of  no  well-con- 
sidered case  where  it  has  been  held  necessary  to  plead  a  dfr 
mand.  Hence,  it  does  not  seem  to  be  considered  afaci 
necessary  to  perfect  the  plaintiff's  right  of  action.  If  Am 
demand  be  necessary  to  complete  his  right,  it  should  sarel; 
be  pleaded;  and  an  omission  of  such  an  allegation  from  ihi 
complaint  would  make  it  demurrable. 

Wo  conclude,  therefore,  that  a  demand  serves  no  parposi 
beyond  that  of  showing  that  the  detention  is  unlawful,  aiM 
where  that  can  bo  shown  in  any  other  way,  it  is  unnecessai; 
to  prove  a  demand. 

In  this  case,  even  admitting  the  defendant's  possessioi 
to  have  been  lawful  his  answer  rendered  it  unnecessaiy  fa 
the  plaintiff  to  prove  a  demand;  because  the  onlj  issw 
raised  by  the  pleadings  is  upon  the  title  and  the  value  o 
the  property,  the  defendant  admitting  the  detention,  U( 
justifying  by  claiming  title  and  right  of  possession  iu  him 
self.  Upon  these  pleading  clearly  it  was  onl] 
[*560]  ^necessary  for  the  plaintiff  to  show  that  he  was  th 
owner,  and  entitled  to  the  immediate  possession  o 
the  property.  That  being  established,  the  presnmptioi 
would  bo  that  the  detention  would  be  wrongful. 

He  certainly  could  not  be  compelled  to  establish  any 
thing  beyond  these  issuable  facts. 

Why  then  should  the  fact  that  no  demand  had  been  mfld( 
by  the  plaintiff  defeat  his  right  of  recovery?  It  was  lielJii 
tho  case  of  Seaver  v.  Dwgley  (4  Greenl.  306),  that  in  i» 
plevin  of  goods,  tho  original  taking  of  which  by  the  defeni 
ant  was  lawful  if  he  plead  property  in  himself,  it  is  nol 
necessary  for  the  plaintiff  to  prove  a  demand  for  the  gooi 
previous  to  tho  bringing  of  suit. 

That  case  is  directly  in  point,  and  fully  sustains  our  con- 
clusion upon  tbis  question. 

Judgment  affirmed. 
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Jowxaov,  J.,  dissenting: 

Aside  from  tbre  pecuniary  interests  of  the  parties  to  this 
fneeeding,  additional  importance  attaches  to  a  decision  of 
k  appeal,  as  a  ruling  on  the  law  points  in  the  case  must  to 
me  extent  control  the  action  of  oar  courts  in  future  pro- 
eedings  of  like  character,  seeing  that  this  court  has  not 
flfore  passed  upon  the  questions  now  brought  up.  My  first 
ipressionSy  upon  examining  the  transcript  of  the  case, 
BTB  opposed  to  the  judgment  of  the  court  below;  but  de- 
ring  in  this  as  in  all  other  matters  coming  before  us  to 
ler  to  the  vieyrs  of  my  more  learned  and  experienced  as- 
ciates,  when  not  positively  in  conflict  with  a  different 
iderstanding  and  sense  of  duty,  I  would  not  allow  these 
st  impressions  to  assume  the  form  of  an  opinion  until 
ter  a  more  mature  consideration  of  the  questions,  with 
leh  aid  as  the  authorities  we  have  could  furnish.  These 
aminations  lead  me  to  a  different  conclusion  from  that  ex- 
ressed  in  the  opinion  of  the  other  judges. 
In  the  first  place,  let  us  look  at  the  pleadings  in  the  case. 
he  complaint  sets  up  that  plaintiffs  are  the  owners  of  and 
otitled  to  the  possession  of  the  property  (describing  it), 
latdefendants  wrongfully  detain  it,  and  the  same  is  of  the 
line  of  $1500;  with  the  usual  prayer  for  an  alternative 
adgment  for  the  property  or  its  yalue. 

•Defendant  answering,  denies  the  ownership  or  [*oGl] 

ight  of  possession  of  plaintiffs,  or  either  of  them, 

oanypartof  the  property;  denies  that  he  wrongfully  de- 

UQs  it  or  any  part  thereof,  and  that  it  is  not  of  a  value 

xceeding  $750. 

Tbese  pleadings  show  that  this  was  merely  a  statutory 

ction,  and  governed  by  chap.  2,  acts  1861,  p.  o20,  under 

t6distinctiT6  form  of  a  claim  for  delivery  of  personal  prop- 

iy,  between  which  and  the  common  law  remedy  of  roj)levin 

6re  is  but  a  faint  resemblance.     In  our  proceeding,  the 

Uon  is  founded  on  detention;  but  I  think  it  would  be  a 

litless  task  to  attempt  to  find  a  common  law  authority 

lerting  the  same  rule  in  reference  to  replevin.     It  is  not 

portant,  therefore  I  shall  not  stop  to  discuss  the  proper- 
33 
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ties  of  the  suit  or  proceediug  in  replevin,  as  it  was  o 
inally  employed  at  common  law  and  afterwards  extendec 
British  statutes,  more  than  to  suggest  this:  that  the  ant 
ities,  Blackstoue  in  his  Commentaries,  Chitiy  on  Fleac! 
Stephens'  Nisi  Prina,  Gilbert  on  Replevin,  all  agree  ii 
proposition  contained  in  Bacon's  Ab.,  YIH,  p.  525:  * 
common  law  action  of  replevin  does  not  lie  unless  ther< 
been  a  tortious  taking."  And  I  conclude  therefore 
when  the  contrary  is  claimed,  as  apparently  it  is,  ii 
opinion  of  Justice  Lewis^  it  only  refers  to  the  action  ( 
plevin  as  established  by  statute  in  certain  States,  and  v 
is  necessarily  governed  by  the  provisions  of  such  stai 
I  have  stated  already  that  our  proceeding  bears  bat 
resemblance  to  the  common  law  action  of.  replevin;  oi 
contrary,  **  claim  and  delivery  of  personal  property,'* 
sidercd  as  a  remedy,  is  much  like  the  action  of  detin 
common  law,  it  beiug  the  only  remedy  by  suit  atlawfc 
recovery  of  personal  chattels,  except  in  those  insti 
where  the  party  could  maintain  replevin;  and  althooj 
was  generally  held  that  detinue  would  lie  when  the  de 
ant  took  the  goods  or  chattels  tortiously  (as  in  reple 
yet  the  gist  of  such  an  action  was  the  detention,  and  nc 
taking.  Furthermore,  the  judgment  in  detinue  was  ii 
alternative  that  the  plaintiff  recover  the  goods,  or  the 
thereof  if  he  cannot  have  the  goods  themselves,  au( 
damages  for  the  detention  and  the  costs  of  suit. 

It  needs  no  force  of  illustration  to  show  the  i 
[*562]  ing  similitude  ^between  that  form  of  action  aow 
statutoiy  remedy,  but  when  we  look  at  the  que 
as  it  stood  before  the  days  of  the  code;  influenced  and 
trolled  by  legislation  and  decisions  of  courts  in 
United  States;  from  an  early  day  we  find  but  few 
where  the  distinction  was  kept  up  between  replevin 
detinue,  but  they  became  blended  under  the  one  con 
name  of  replevin.  In  New  York,  by  the  raised  statal 
1830,  an  action  of  replevin  could  bo  brought  for  goo 
chattels  wrongfully  distrained  or  otherwise  wrougfull 
tained.  (2  B.  I.  764.)  Moreover,  the  action  of  the  (A 
was  expressly  oibolished  by  the  same  law.     (Id.  764.) 
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^^^8  was  in  the  cepU  or  detineff  according  to  tlio  facts 
*  ^^Be,  whether  for  a  wrongful  distraint  or  taking,  or 
*'^tpiigful  detention,  as  it  might  be.    The  pleas  and 

*^^  in  such  action  were  also  rermlated  by  the  statute. 
1-765.) 

I'i  a  number  of  cases  following  the  adoption  of  this  stat- 
ute courts  there  held  in  effect,  that  "although  goods 
'« been  tortionsly  taken,  a  boiui  fide  purchaser  under  a 
>Dg  doer  is  not  answerable  to  the  owner  until  after  do- 
id  and  refusal."  (Bmrdl  v.  Waireit,  3  Hill,  348;  Pierce, 
midwior  v.  Van  DylcCy  6  Hill,  613;  MilUpanfjh  v.  Mit- 
,  8  Barb.  333.) 

the  first  of  these  cases.  Judge  Bronson,  in  the  course 
is  opinion,  says:  "A  man  who  innocently  purchases 
erty,  supposing  he  should  acquire  a  good  title,  ought 
to  be  subjected  to  an  action  until  ho  has  an  oppor- 
y  to  restore  the  goods  to  the  true  owner;"  a  reason 
led  on  the  most  correct  principles  of  justice. 
ice  the  action  of  replevin,  as  adopted  by  the  statute  to 
h  I  have  referred,  has  been  superseded  by  the  pro- 
ns  of  the  code,  and  as  a  substitute  therefor,  in  that 
)  a  like  rule  has  obtained  in  their  courts.  {Hunted'  v. 
\on  Rivei'  I.  &M.  Co.,  20  Barb.  493;  Tall  man  el  al,  v. 
i,  26  Barb.  167;  Gitrrte?/  v.  Kenn?/,  2  E.  D.  Smith,  132.) 
le  last  was  a  very  extreme  case :  the  defendant's  wife 
)  into  possession  of  stolen  goods,  knowing  them  to  be 
.  Action  was  brought  against  the  husband.  Says  the 
k:  "Where  one  is  found  in  possession  of  goods  which 
ng  to  another,  or  where  he  is  sought  to  be  held  liable 
I  this  case,  constructively,  on  account  of  the  posses- 
of  another  without  knowledge  of  him  of  any 
ous  act  *having  been  committed,  a  demand  and  [*563] 
lal  are  necessary  before  an  action  can  be  main- 
d  for  the  goods.  He  should  have  had  an  opportunity 
led  him  by  a  demand  to  return  the  same  before  he 
I  be  held  responsible  for  a  conversion  of  them." 
California,  the  necessity  of  a  demand  and  refusal  be- 
comniencement  of  action  seems  to  be  recognized  in 
lid  V.  Gorham  (6  Cal.  43);  Hiylor  v.  Seymour  (Id.  512); 
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Killey  v.  Scmiuell  (12  Cal.  73).  la  the  latter  case,  there ir 
no  allegation  in  the  complaint,  nor  was  tbere  proof  of  < 
mancl  of  the  property  prior  to  the  bringing  of  the  acti 
and  so  far  as  I  can  discover,  the  decision  may  have  h 
grounded  on  either  of  these  defects. 

On  this  point  I  think  the  weight  of  authority  obsei 
this  distinction,  that  if  the  action  be  against  the  tori/ea 
or  one  in  possession  of  chattels  malajules,  no  previooa 
mand  is  necessary;  but  where  such  action  is  against  ai 
nocent  purchaser  or  holder,  such  a  demand  is  indisp 
able. 

The  main  cases  cited  by  Justice  Lewis  are  seemingly 
posed  to  this;  indeed  the  rule  is  quite  broadly  stated, 
in  the  action  of  replevin,  as  known  to  the  statutes  of 
State,  no  previous  demand  for  the  property  in  any  cas 
needed,  although  upon  a  careful  examination  of  the  fin 
these  cases  (4  Greenleaf,  306),  it  will  be  observed  thai 
decision  need  not  depend  on  the  question  of  demand; 
the  findings  of  fact  by  the  jury  showed  that  Heed,  clain 
to  have  purchased  the  goods  of  plaintifT,  by  means  of 
fraud  and  falsehood,  and  that  by  fraudulent  managei 
Dingley,  the  defendant,  procured  the  goods  from  Bee 
state  of  facts  widely  differeut  from  the  condition  W6 
them  in  this  case.  The  facts  then  fully  sustained  the  n 
of  the  court  on  the  question  of  demand,  even  if  testet 
the  rule  above  stated.  It  is  true  the  other  and  later 
{Gdlvin  V.  Bacon),  distinctly  holds  that  demand  is  not  m 
sary,  yet  I  am  unwilling  to  accept  it  as  the  law  wh< 
find  the  contrary,  and  what  seems  to  me  the  juster  i 
fortified  by  authority  as  I  have  shown,  and  mainta 
upon  a  principle  and  w  ith  a  reasoning  which  is  positi 
unanswerable. 

If  ray  conclusions  on  the  first  point  be  correct,  that 
mand  must  be  made  in  a  case  like  this,  then  it  necesa 

follows  that  such  a  demand  must  be  pleaded. 

[*564]       ^A  complaint  under  our  system  of  pleading  i 

contain  a  statement  of  the  facts  constiiatinj 

cause  of  action.     Under  the  statute  a  mere  detenti( 

property  will  not  support  the  action,  but  the  detai 
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8t  be  wrongful.  Wlietber  the  detention  is  rightful  or 
mgfal  depends  on  the  circumstances  of  the  particular 
^and  must  be  shown  by  the  complaint.  As  for  instance: 
Iw  defendant  wrongfully  took  the  property,  this  is  a  fact 
«  stated,  as  prima  facie  the  detention  is  wrongful.  But 
le  partj'  has  come  into  possession  of  it  under  circum- 
ces  Uko  the  present,  areiusal  to  deliver  on  demand  of  the 
Y  rightfully  entitled  to  its  possession  makes  a  further  de- 
ion  wrongful;  and  such  demand  and  refusid  are  material 
\  to  be  shown  by  proof,  and  necessary  to  be  stated  in 
complaint.  If  a  wrongful  detention  is  evidenced  by 
;iug  that  the  party  wrongfully  detains,  it  is  merely 
ring  A  fact  by  the  statement  of  a  legal  conclusion,  which 
ii  permitted  under  our  practice.  "  Facts,  and  not  con- 
ons  of  law,  must  be  stated."  This  view  of  the  matter 
irtbermore  strengthened  by  reference  to  the  affidavit 
ired  in  such  cases.  Where  a  delivery  is  claimed,  an 
nvit  shall  be  made  *  *  *  showing  *  *  *  2d, 
the  property  is  wrongfully  detained  by  the  defendant.*' 
simply  a  statement  that  the  party  **  wrongfully  detains,'* 
showing  it  by  a  statement  of  the  facts  which  make  such 
Qtion  wrongful. 

m  Santvoord  thus  states  the  law  under  the  code,  as 
ed  in  New  York.  In  respect  to  the  demand  for  the 
Is  and  refusal  of  the  defendant  to  deliver  the  same,  these 
lid  be  alleged  whenever  proof  of  them  is  necessary  to 
ain  the  action.  Thus  in  an  action  against  a  bailee  who 
come  lawfully  into  possession  of  personal  property,  the 
plaint  shall  aver  a  demand  of  the  goods  and  refusal,  or 
je  that  the  defendant  has  sold  or  destroyed  the  property', 
eh  is  equivalent  to  a  wrongful  taking.  And  generally, 
never  a  demand  of  the  goods  is  necessary  to  show  the 
Dtiff's  right  of  action,  it  must  be  alleged;  and  if  not  al- 
(1,  it  cannot  be  proved  on  the  trial.  (1  Van  Saiit.  PI. 
)  Proof  of  demand  and  refusal  was  necessary  before 
code  as  it  is  since.  {Hates  et  al.  v.  Conliing,  10  Wend. 
)  In  Bn'siul  V.  Tlie  Itensellaer  dr  S.  li.  Co.  (9 
b.  158),  Cody,  J.,  in  pronouncing  the  opinion  *of  [*o65] 
Boarty  says:  ''By  the  code  the  plaintiff  must  in 
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Ilis  complaint  state  facts  coustituting  his  cause  of  action. 
He  is  uot  at  liberty  to  make  out  Lis  cause  of  action  by  pil- 
ing facts  not  alleged  in  his  complaint." 

Judge  Clarke,  in  Fuller  v.  Lewis  (3  Abb.  Pr.  383),  areii 
the  entire  grounds  on  this  point  as  follows:  "  According  1o 
the  code,  every  complaint  must  contain  the  facts  coustiist- 
iug  the  cause  of  action,  meaning,  of  course,  all  the.issoaUi 
facts.     Therefore,  if  a  demand  and  refusal  are  issuable  {acb 
material  to  the  maintenance  of  the  action,  whatever  mi^^ 
have  been  the  former  rule  on  the  subject,  they  must  now  be 
stated  in  the  complaint.     It  appears  to  me,  beyond  qnei- 
tion,  not  only  to  be  a  well  established  rule,  but  a  wise  and 
just  one,  that  where  personal  property,  the  subject  of  tlia 
action,  has  come  into  possession  of  the  defendant  by  tba 
delivery  of  the  wrong  doer,  it  is  necessary  where  the  de- 
fendant merely  detains  them  to  prove  that  he  has  refused 
to  deliver  them  up  upon  demand  by  the  plaintiff.    And  ik 
matters  not  what  was  the  nature  or  character  of  the  frand  by 
which  the  property  was  originally  obtained  from  the  plaint- 
iff, or  in  what  character  or  in  what  manner  it  was  delivered 
to  the  defendant,  if  no  fraud  or  complicity  in  the  transac- 
tion can  be  imputed  to  him."     And  generally  as  to  the  facte 
required  to  be  pleaded.    {Fiw  v.  Uoodworth,  4  Corns.  249; 
Garvey  v.  Fowler^  4  Sand.  G67;  Mann  v.  Afoi-etvcxxl,  5  Id.  553; 
Smith  V.  Ldand,  2  Duer,  497;  Fairbaida  v.  Blaom field,  li 
349;  Lienan  v.  Lincohiy  Id.  670;  Laim'ence  v.  WrigJU,  IiL 
673;  Allen  v.  Paiteimn,  3  Seld.   478;  Safford  v.   J9r«r,  3 
Duer,  632;  Tiffany  &  Smith's  Pr.  343-4;  Pieicy  v.  5flWw, 
10  Cal.  28;  Jtrome  v.  Stthhins,  14  Id,  457;  Green  v.  Palmer, 
15  Id.  415;  Tissot  v.  Darling y  9  Id.  285;  Levinsony,  Schwariif 
22  Id.  229.) 

As  a  demand  and  refusal  was  necessary  to  be  shown,  both 
in  the  complaint  and  by  the  proofs,  the  defendant  was  uot 
called  on  to  set  up  in  his  answer  the  want  of  such  demunJ- 
He  was  not  required  to  answer  what  was  not  alleged,  ami  if 
he  answered  a  legal  conclusion  by  a  denial  in  similar  terms, 
it  certainly  did  not  affect  his  defense  either  as  against  th^ 
complaint  because  of  a  want  of  the  material  averment,  nor 
upon  the  trial  for  the  lack  of  evidence  on  part  of  plaintiff* 
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or  can  I  see  wherein  the  defendant  was  cut  ofF 

rom  this  defense  by  reason  of  claiming  ownei*ship  [^566] 

tbe  property.     **  The  defendant  may  set  forth  by 

«wer  as  many  defenses    *    *    *    as  he  may  have."  (Pr.^ 

st^  sec.  49.)     Can  it  be  said,  that  if  demand  and  refusal 

id  been  stated  in  the  complaint,  the  defendant  Avould  not 

(T6  been   permitted  to  deny  these  averments,  and  also 

ead  property  in  himself?    Undoubtedly  this  would  have 

en  his  privilege.     Wherefore,   then,  shall  ho  be  denied 

a  some  right,  when  the  complaint  does  not  state  nor  the 

oof  show  a  demand  ? 

The  case  of  Seaver  v.  Dingle?/,  before  cited,  is  referred  to 

Justice  Lewis  on  this  point.  The  point  decided  there 
med  on  a  qaestion  of  pleading,  under  the  practice  of  that 
ate,  and  cannot  be  considered  as  authority  under  our 
de,  where  the  pleadings  and  practice  are  so  dissimilar. 
Wherefore  I  conclude,  that  upon  the  record  the  judg- 
mt  should  have  been  the  other  way. 


PATE  OF  NEVADA  ex  rel.  GEORGE  A.  NOUIISE, 

V.  ROBERT  M.  CLARKE.* 

[3NKVADA,  5CG.] 

TKE  or  Attobnet-Gemebal. — A  i)erHou  holiling  tbo  office  of  United  States 
district  attorney,  on  the  day  of  clecliou,  is  iucapnble  of  bein^  cbose-u  to 
the  office  of  attomey-genenil  of  tbe  Stute. 

Qi— Sgciion  9,  Abt.  IV,  Constitution,  Constbued. — Sec.  9  of  nrticlo  IV 
of  the  coustltation  of  Ncviidn,  which  declares  *' that  iiu  i>ers(>u  liolding 
anj  lacrative  office  nndor  tbo  govcruineiit  of  tbe  XJuited  Statos,  or  any 
other  i»ower,  bball  be  eligible  to  any  civil  office  of  itrofit  luidt  r  this 
State,"  in  not  oonfine<l  to  lucmbers  of  the  legislature,  but  is  a|iplicablu 
to  all  officers  of  State. 

■— WiiKSC  Omci-iBs  MAT  Hesion. — A  person  holding  a  civil  offico  under 
the  Uuit4.'d  States  can  resign  such  office  without  the  consent  uf  the  ap- 
pointing power,  or  the  acceptance  by  it  of  such  resignation.  It  is  not 
in  thu  power  of  the  executive  to  compel  any  civil  officer  to  remain  in 
office. 

fnis  is  an  original  proceeding  in  tlio  nature  of  a  qno  war- 
^to  iu  this  court. 


Ua  opinion  wu  renderod  March  27, 18G7;  tmt  li  pabUiihod  In  3  Nevada  with  other 
I  decided  »t  the  Janiury  Term,  lttC8. 
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George  A.  Nourse  in  pro  per. 
a.  S.  Aleaidc,  for  the  Defendant. 

[*567]      *By  the  Court,  Beatty,  C.  J. : 

The  relator,  George  A.  Nourse,  was  elected  at 
general  of  tbe  State  of  Nevada,  in  1864,  and  entered 
duties  of  that  office  the  fifth  of  December  the  same  ] 

At  the  November  election,  1866,  the  defendant  r 
the  largest  number  of  votes  for  the  same  office;  soc 
received  his  certificate  of  election  and  commission, 
the  seventh  of  January,  1867  (the  day  fixed  by  law 
commencement  of  a  new  term  of  that  office),  havi 
viously  qualified,  he  entered  on  the  performance  of 
ties  of  the  office,  since  which  time  he  has  continae< 
office. 

On  the  eighteenth  day  of  January,  A.  D.  1867,  the 
relator  filed  his  complaint  or  information,  setting  i 
stantially  that  the  defendant  was  not  eligible  to  tl 
of  attorney-general  when  he  received  the  votes  for  ths 
that  by  reason  of  such  ineligibility  on  the  part  of 
feudaut,  there  was  no  person  elected  to  that  office,  a 
relator  was  entitled  to  hold  over  until  the  next  genei 
tion.  To  sustain  his  case,  he  showed  that  Clarke,  ] 
the  November  election,  1866,  had  been  United  Sta 
trict  attorney  for  the  State  of  Nevada. 

Defendant  showed  that  on  the  twenty-fifth  of  C 
1866,  he  wrote  a  conditional  resignation  of  his  office 
trict  attorney.  This  resignation  was  to  take  effect 
first  of  January,  1867,  or  on  the  appointment  of  . 
cessor.  There  is  no  positive  proof  that  his  resignat 
ever  forwarded  to  the  president,  but  the  oircumstan 
dence  tending  to  show  that  the  president  received 
to  the  twenty-seventh  of  November,  1866,  is  very 
On  the  fifth  day  of  November,  1866,  one  day  prioi 
election,  the  defendant  wrote  a  peremptory  resigns 
take  effect  immediately.  This  was  mailed  the  da] 
written  and  sent  by  the  next  mail,  which  left  this  p 
the  night  of  the  fifth,  or  very  early  on  the  mominj 
Bixtii. 
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etermining  the  rights  of  the  parties  uuder  this  pro- 
g,  we  are  first  called  on  to  interpret  and  construe  sev- 
&ases  of  the  constitution  of  Nevada.  Sec.  0,  article 
the  constitution  is  in  these  words: 
>  *person  holding  any  lucrative  office  under  [*568] 
▼eminent  of  the  United  States,  or  any  other 
shall  be  eligible  to  any  civil  office  of  profit  under 
ate;  provided,  that  postmasters,  whose  compensation 
lot  exceed  five  hundred  dollars  per  annum,  or  com- 
ners  of  deeds,  shall  not  be  deemed  as  holding  a  lu- 
\  office." 

language  of  this  section  is  certainly  comprehensive 
1  to  include  within  its  scope  the  office  of  attorney- 
1;  but  the  defendant  contends  that  other  sections,  by 
ontext,  show  that  this  provision  is  not  applicable  to 
See.  He  contends  that  this  section  being  contained 
i  article  which  relates  to  the  legislative  department, 
only  to  such  offices  as  are  in  some  way  connected 
be  legislative  branch  of  the  government. 
}  view  it  is  claimed  is  strengthened  by  the  fact  that 
relfth  section  of  article  V  provides  that  **  no  person 
while  holding  an  office  under  the  United  States  gov- 
t,  hold  the  office  of  governor,  except  as  herein  ex- 
f  provided."  If  the  section  9  in  article  IV  applies  to 
cers,  why  repeat  this  prohibition  in  section  12  of  ar- 

in,  section  19  of  Article  V  reads  as  follows:  "A  sec- 

of  state,  a  treasurer,  a  controller,  a  surveyor-general 

Q  attornej'-general  shall  be  elected  at  the  same  time 

aces,  and  in  the  same  manner  as  the  governor.     The 

d  office  of  each  shall  be  the  same  as  is  prescribed  for 

)vernor.     Any  elector  shall  be  eligible  to  cither  of 

BBces."    Here  the  qualifications  necessary  to  make  a 

eligible  to  the  office  of  attorney-general  are  stated, 

is  contended  that  this  section  negatives  the  idea  of 

being  any  other  qualification  required. 

mere  fact  that  section  12  of  article  V  repeats  a  pro- 

)n  against  the  governor  of  the  State  holding  that  office 

ho  holds  one  under  the  general  government,  we  think 
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is  not  entitled  to  mucli  weight.  The  different  articles  of 
the  constitution  are  generally  under  the  saperintend^DCGof 
of  distinct  committees. 

The  attention  of  each  committee  is  called  porticnlarly  to 
the  article  immediately  under  its  supervision. 

The  draft  of  the  whole  instrument  from  necessity  is  not 
in  the  hands  of  one  person  or  of  one  committee. 
[*569]  Hence,  tliere  is  a  liability  *to  unnecessary  repetitions. 
We  think  it  clear  that  the  ninth  section  of  article 
lY  was  not  intended  to  bo  confined  in  its  effect  to  officeis 
connected  with  the  legislative  department  of  the  govera- 
ment. 

The  last  sentence  in  section  19  of  article  Y,  in  speaking 
of  certain  officers,  including  the  attorney-general,  sajs: 
"Any  elector  shall  be  eligible  to  either  of  said  offices." 
This  sentence  seems  as  plainly  to  dispense  with  any  qualifr 
cation  for  this  office  other  than  those  pertaining  to  aDyela^ 
tor,  as  section  9  of  article  lY  imposes  the  disqualificatioo 
arising  from  holding  a  federal  office.  In  language,  there ui 
a  complete  contradiction  between  the  two  sections.  U^lji 
where  there  is  one  section  in  a  statute  or  constitution,  g«»- 
oral  in  its  terms,  and  another  section  special  aud  limited, 
but  in  direct  conflict  with  the  general  provisions,  tbe  latter 
should  bo  construed  as  an  exception  to  the  general  IsW' 
Aud  if  wo  were  to  look  only  to  sections  9  of  aiiicle  IV  and 
19  of  article  Y,  we  would  be  bound  to  come  to  the  conclu- 
sion that  the  first  mentioned  section  established  a  general 
rule  ai)plicable  to  all  offices,  and  the  latter  an  exception  to 
that  rule  in  favor  of  the  five  offices  therein  mentioned.  Bot 
examining  section  19  in  connection  with  other  portions  of 
article  V,  we  are  led  to  the  conclusion  that  this  section  was 
not  intended  to  make  an  exception  to  the  general  rule  laid 
down  in  section  9  of  the  preceding  article. 

Section  3,  of  article  Y,  provides  that  a  party,  to  be  eligi* 
ble  to  the  office  of  governor,  shall  possess  certain  qualifica- 
tions as  .to  age  and  length  of  residence^  beyond  llwfio 
required  for  a  mere  elector. 

Section  17,  of  the  same  article,  requires  the  same  qnalifi" 
tions  to  make  a  party  eligible  to  the  office  of  lieutenifit 
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;o?ernor  as  are  required  for  governor.  Section  19,  in 
egard  to  attorney-geuerul  und  other  officers,  concludes  by 
lecIariDg  that  '*  any  elector  shall  be  eligible  to  those 
iffices.**  This,  taken  in  connection  with  the  preceding  sec- 
ions,  we,  think,  shows  that  the  connection  intended  by  the 
itter  sentence  to  express  the  qualification  as  to  age  and 
widence  which  would  be  required  in  such  officers,  and  not 
0  exempt  them  from  the  operation  of  section  9  of  article  IV. 
ifhilst  we  are  satisfied,  that  in  coming  to  this  conclusion, 
re  have  arrived  at  the  tme  intont  of  the  convention, 
IB  have  doabted  whether  we  *have  not  violated  [*570] 
iome  important  rules  of  construction.  Bules  on 
his  subject  are  necessarily  conflicting.  We  can  only  en- 
leavor,  guided  by  the  circumstances  surrounding  each  case, 
md  those  rules  which  have  been  established  by  the  wisdom 
md  experience  of  judges  for  past  ages,  to  arrive  at  the  in- 
ientiou  of  the  law-making  power,  wlien  the  language  used 
^  by  any  fair  construction,  be  made  to  express  such  in- 
Witiou. 

Admitting,  then,  that  section  9  of  article  lY  applies  to 
^office of  attorney-general,  we  are  next  called  ou  to  inter- 
?i«ttLe  word  "eligible"  as  used  in  this  section. 

The  relator  contauds  that  the  plain  and  unmistakable 
Boauiug  of  the  word  is  **  capable  of  being  elected  or 
ihoaen." 

The  defendant,  on  the  other  hand,  contends  that,  as  used 
mthis  section,  it  means  not  "capable  of  being  chosen," 
'>nt  "capable  of  holding."  " If,"  says  defendant,  "  this  is 
*  mere  prohibition  against  being  elected  to  a  State  offioo 
'kilat  holding  a  federal  office,  then  a  party  might  bo  elected 
"Oft  State  office  first,  receive  a  federal  appointment  to  a 
^rative  office  afterwards,  and  hold  both  offices  at  the  same 
^e."  This  would  bo  in  violation  of  the  spirit  of  the  iustru- 
oent.  "\Vo  agree  with  the  defendant  that  the  framers  of  the 
OOBtitution  intended  to  prohibit  one  who  was  holding  a 
icrative  federal  office  from  holding  a  State  office  at  the  same 
ffle.  But  instead  of  restricting  the  meaning  of  the  word 
eligible,"  as  defendant  contends,  we  think,  to  carry  out 
le  intention  of  the  constitutional  convention,  we  ought 
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rather  to  give  it  a  more  extended  signification  then  ii 
erally  given,  and  hold  that  it  means  both  **  incapa 
being  legally  chosen,"  and  **  incapable  of  legally  hoL 

The  etymology  of  the  word,  and  the  meaning  gen 
given  to  it  by  the  best  English  authors,  wonld  hardly  j 
this  interpretation.  But  the  word,  as  used  in  various 
constitutions,  seems  to  justify  this  broader  and  men 
jDiehensive  interpretation.  In  nearly,  if  not  quite,  s 
State  constitutions,  the  principles  seems  to  have 
adopted  of  i:)rohibiting  those  who  were  holding  Inc 
federal  offices  from  holding  at  the  same  time  the  moi 
porlant  State  offices. 

Sometimes  the  most  appropriate  hmguage  L 
[*571]  been  used  to  *express  this  prohibition.  The 
"  eligible"  in  many  of  the  constitutions,  as  in 
seems  to  have  been  used  in  a  very  comprehensive  i 
If,  then,  as  we  have  concluded,  one  holding  the  off 
United  States  district  attorney  on  the  day  of  election 
capable  of  being  lawfully  chosen  to  the  office  of  attc 
general  of  the  State  of  Nevada,  the  next  point  of  inqni 
Was  the  defendant  United  States  district  attorney  o 
sixth  day  of  November,  18GC? 

This  we  think  depends  on  this  question:  Can  a  p 
holding  a  civil  office  under  the  United  States  goven 
resign  the  same  at  will  without  any  regard  to  the  will  o 
veuience  of  the  appointii)g  power?  Upon  this  subject 
appears  to  be  no  statutory  or  written  law.  We  find  no 
lish  authorities,  and  but  few  decisions  in  the  I 
States.  * 

Wo  have  one  citation  (from  4  Dev.  Reports)  to  the 
that,  as  officers  are  held  at  the  will  of  both  parties,  a; 
cer  must  retain  his  position  until  his  resignation  is  aco 
As  wo  have  not  the  report  itself,  but  a  mere  citation  ic 
vier's  Law  Dictionary,  we  are  not  able  to  determine 
weight  should  be  given  to  the  decision.  It  may  be  fo 
upon  some  State  law,  which  would  render  it  inapplioa 
this  case. 

In  the  case  of  the  United  States  v.  John  C.  TViighl^  x 
bond  given  as  surety  for  the  faithful  performance  ol 
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rone  Fogg,  arevenae  officer,  one  of  the  defenses  inter- 
ised  by  ]WrigIit  was  substantiallj  to  the  effect  that  Fogg, 
r  whom  he  was  surety,  resigned  his  office  on  the  second 
Aagnst,  1817,  and  that  he  had  committed  no  default  prior 
thatUme.  In  the  United  States  district  court,  where  the 
86  was  first  tried,  it  was  found  that  Fogg,  on  the  twenty- 
th  of  July,  1817,  had  written  a  letter  of  resignation.  Tho 
ugaation  however,  was  by  the  terms  of  the  letter,  to 
ke  effect  when  his  successor  should  be  appointed.  That 
iter  was  received  on  the  second  of  August,  by  tho  com- 
issioner  of  revenue.  The  commissioner  requested  Fogg 
hold  on  for  a  time,  and  he  continued  to  exercise  his  office 
r  several  months  thereafter. 

The  district  judge  before  whom  the  case  was  tried  instruct- 
.  the  jury  that  Fogg  had  resigned  his  office  on  the  second 
Angust,  and  his  sureties  were  not  bound  for  his 
ts  after  that  time.  The  *United  States  took  tho  [*572] 
86  by  writ  of  error  before  the  circuit  court,  and 
6  only  point  discussed  seems  to  have  been  whether  the 
targe  of  the  district  judge  was  erroneous;  the  defendant 
^tending: First.  That  the  charge  was  correct;  Second.  That 
technically  correct,  it  did  the  plaintiff  no  harm.  The 
•at  point,  then,  for  the  court  to  determine  was,  whether 
16  charge  was  correct.  This  necessarily  involved  the  ques- 
Dn,  when  did  the  resignation  of  Fogg  take  place;  or  rather 
^  question,  did  that  resignation  take  place  on  or  before 
»  second  of  August?  If  so,  the  plaintiff  had  no  cause  of 
>njplaint. 

The  court,  in  considering  this  question,  came  to  the  con- 
Qsion  that  the  resignation  did  not  take  effect  on  the  second 
August,  for  the  reason  that  it  was  not  a  peremptory  res- 
Qatioo,  but  a  conditional  one  in  its  terms.  But  whilst 
^J  arrived  at  this  conclusion,  they  took  occasion  to  ex- 
688  themselves  in  regard  to  tho  right  of  resignation,  in 
B  following  terms :  "There  can  be  no  doubt  that  a  civil 
icer  has  the  right  to  resign  his  office  at  his  pleasure,  and 
is  not  in  the  power  of  the  executive  to  compel  him  to  re- 
in in  office.  It  is  only  necessary  that  the  resignation 
)nld  be  received  to  take  effect;  and  this  does  not  depend 
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upon  the  acceptance  or  rejection  of  the  resigoation  by  the 
presiilent.  And  if  Fogg  had  resigned  absolutely  and  uncon- 
ditionally, I  should  have  no  doubt  that  the  defendant  could 
not  be  held  bound  subsequently  as  his  surety." 

But  relator  contends  this  is  a  mere  dictum,  and  therefore 
entitled  to  but  little  weight.  Dictum  is  defined  to  be  ao 
opinion  expressed  by  a  judge  on  a  point  not  necessarilj 
arising  in  a  case.  Perhaps  this  may  be  called  a  mere  dic- 
tum ;  for  after  determining  that  the  resignation  was  not  ab- 
solute, and  for  that  reason  did  not  take  effect  on  the  second 
of  August,  it  was  not  essential  to  say  that  it  would  Lave 
taken  effect  on  that  day  if  it  had  been  absolute.  But  whilst 
we  may  say  that  this  was  technically  a  mere  dictum,  it  ce^ 
tainly  is  not  liable  on  the  main  point  (to  wit,  the  absolnte 
right  of  resignation)  to  the  objections  usually  urged  against 
the  binding  force  of  dicta. 

The  reason  assigned  for  their  not  being  entitled  to  weiglit 
is  that  usually  they  are  upon  some  point  not  discussed  it 
bar,  something  to  which  the  attention  of  the  court 
[*573]  has  not  been  particularly  called,  *and  something  on 
which   the  judge  uttering  them  may  not  hare  re- 
flected a  moment  before  expressing  his  opinion. 

Here  one  of  the  principal  points  of  discussion  must  hare 
been :  Has  a  civil  officer  the  absolute  right  of  resignation, 
without  regard  to  the  acceptance  or  non-acceptance  thereof? 
The  court,  after  listening  to  that  discussion,  says  in  effect: 
"We  have  no  doubt  at  all  that  he  has  such  right,  hut  we 
think  this  officer  did  not  exercise  that  right;  his  resignation 
was  not  absolute,  but  conditional."  A  decision  given  under 
these  circumstances,  after  full  discussion,  we  think  entitled 
to  far  more  weight  than  an  ordinary  dictum  upon  a  poink 
not  discussed,  and  not  connected,  except  in  some  remote 
and  incidental  manner,  with  the  case  decided. 

The  supreme  court  of  California,  in  the  case  of  Pcopfe^* 
Porta'  (G  Cal.  28),  adopt  that  part  of  the  decision  in  W 
McLean,  which  holds  "that  there  can  be  no  doubt  that  a 
civil  officer  has  the  right  to  resign  his  office  at  pleaaon, 
and  it  is  not  in  the  power  of  the  executive  to  compel  Linfo 
remain  in  office." 
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The  relator  objects  to  tbis  authority  on  the  gronud  that 
lengnations  of  county  judges  in  CalifoiTiia  were  at  tbat  time 
v^Iated  bj  statute.  That  whilst  there  is  no  doubt  of  the 
eorrectness  of  the  rule  adopted  in  Porter's  case  on  the  sub- 
ject of  resignations,  jet  the  reason  of  that  ruling  is  to  be 
found  in  the  statute,  and  not  in  common  law  principles. 
There  is  certainly  some  force  in  the  argument  of  relator, 
that  the  California  statute  affords  strong  ground  for  such  a 
role,  independent  of  common  law  principles.  But  the  re- 
port of  the  case  of  The  People  v.  Portjer  does  not  show  that 
flu  counsel  for  plaintiff  took  any  such  grounds;  they  seemed 
to  rely  on  common  law  principles  alone  to  maintain  this 
point  The  court  sustained  them  without  any  reference  to 
fhestatate  whatsoever.  So  far  as  the  authority  is  concerned, 
tbe  weight  thereof  seems  to  be  in  favor  of  the  proposition 
tlat  a  civil  officer  has  the  absolute  right  of  resignation  at 
pleagnre.  As  a  matter  of  reason  and  policy,  we  think  that 
tie  better  role.  Where  there  is  no  law  compelling  the  ac- 
cqptance  of  office,  we  see  no  reason  for  compelling  the  reten- 
tion thereof  after  acceptance. 

Whilst  there  are  generally  many  applicants  for  all  offices 
tbat  are  lucrative,  there  are  other  offices  to  which 
■re  attached  neither  salary  *nor  perquisites,  or  if  ["*574] 
■ny,  80  small  an  amount  as  not  to  be  sought  after 
Ij  any  person.  If  a  party  accepting  such  office  did  not 
Ittre  the  unconditional  privilege  of  resigning  at  will,  the 
l^t  citizens  would  be  deterred  from  accepting. 

Guided,  then,  by  the  best  lights  before  us,  we  must  con- 

dode  that  a  civil  officer  has  the  absolute  right  of  resigna- 

^  at  will.     If  this  be  the  case,  when  did  the  defendant 

'•aign?    Not  on  the  twenty-fifth  of  October,  because  that 

^  a  conditional  resignation.     But  he  did  resign  on  the 

^fli  of  November.     That  day  he  placed  his  resignation  in 

^0  post-office;  by  the  following  morning  it  was  mailed  and 

^yond  bis  reach.     At  the  same  time  he  gave  notice  to  the 

Strict  judge  of  his  resignation,  and  his  intention  no  longer 

^  oxercise  the  functions  of  the  office,  and  from  that  day 

^Qaaed  to  act  as  such. 

Now,  if  defendant  had  an  absolute  right  to  resign  at  any 
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time,  it  seems  to  us  he  exercised  tbat  right  on  the  fiitlioi 
November.  He  wrote  his  resignation  to  take  effect  im- 
mediately, and  he  did  an  act  which  we  consider  eqaiTalenk 
to  a  delivei-y  of  that  resignation  to  the  proper  officer.  He 
mailed  it  and  placed  it  beyond  his  power  to  recall.  From 
the  time  the  letter  started  in  the  mail,  the  writer  had  no 
control  over  it.  When  it  arrived  at  Washington,  it  be- 
longed to  the  president,  and  not  to  the  writer.  He  could 
not  reclaim  the  letter.  He  might,  it  is  true,  have  tele- 
graphed his  withdrawal  of  the  resignation.  But  this,  is 
our  opinion,  would  have  effected  nothing.  AccordiDg  to 
our  view,  the  moment  the  letter  went  beyond  his  reach i 
vacancy  occurred  in  the  office,  and  no  -  telegram  he  coold 
send  would  fill  that  vacancy.  That  could  only  be  doDO  bf 
a  new  appointment.  When  a  resignation  is  sent  to  tab 
effect  at  a  certain  day  the  case  is  different.  Then  there  ii 
no  vacancy  in  the  office  until  that  day  arrives,  and  if  in  tho 
mean  time  the  resignation  is  withdrawn,  the  party  standi 
as  if  he  had  never  written  or  sent  his  resignation. 

In  arriving  at  the  conclusion  that  defendant's  resignation 
took  effect  on  the  fifth  of  November,  we  have  not  ow^ 
looked  the  fact  that  we  run  counter  to  a  part  of  the  opisioB 
in  the  case  reported  in  1  McLean. 

But  that  i)ortion  of  the  opinion  is  a  pure  rficft« 
[*575]  upon  a  point  *which  could  not  well  have  been  to 
subject  of  discussion  or  mature  consideration.  Tlw 
defendant  set  up  the  defense  that  Fogg  had  resigned  on  the 
second  of  August,  and  defendant  was  not  thereafter  bound 
This  defense  was  equally  available  if  the  resiguation  took 
effect  on  the  twenty-fifth  of  July.  For  if  Fogg  was  not  an 
officer  after  the  twenty-fifth  of  July,  he  certainly  was  not 
after  August  2.  The  defendant  then  took  the  strongest 
position  for  him,  that  the  sending  and  receipt  at  the  proper 
office  of  the  resiguation  luade  a  vacaucy  in  the  office. 

The  court  holding  under  these  circumstances  tbat  tbe 
sending  and  receipt  of  the  resignation  did  effect  avacancj 
in  tho  office,  scarcely  amouuts  to  a  dictum  to  tbe  effect  ikat 
the  sending  of  it  alone  would  not  have  produced  the  same 
result. 
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iTe  do  not  know  in  this  case  (perhaps  the  circuit  court 
!  not  know)  how  the  resignation  was  sent.  If  sent  by 
private  agent  of  the  officer  resigning,  undoubtedly  it 
aid  not  have  been  treated  as  delivered  by  the  officer 
1  it  reached  its  destination.  In  contemplation  of  law  in 
t  case,  the  resignation  was  in  his  own  hands  and  under 
>wn  control.  Not  so  where  it  is  placed  in  the  public 
8.  So,  too,  where  there  is  a  resignation  in  the  ordinary 
ly  not  designating  when  it  is  to  take  effect,  it  might  well 
leld  that  such  resignations  are  not  intended  to  take 
i  nntil  received  by  the  appointing  power.  But  M'here 
B  is  no  ambiguity,  but  an  absolute  resignation  to  take 
(t  immediately,  to  hold  that  the  officer  remains  in  office 
r  placing  such  a  paper  in  the  post-office  is  simply  to 
I  tiiat  he  has  not  an  unqualified  power  of  resignation. 
B  must  remain  in  office  until  his  resignation  is  received, 
officer  to  receive  it  might  in  many  ways  retard  or  pre- 
i  the  reception  of  the  resignation,  and  thus  compel  a 
ly  to  remain  in  office  against  his  will, 
laving  disposed  of  the  case  on  this  point,  we  do  not 
ik  it  necessary  to  determine  what  the  relator's  rights 
lid  have  been  in  case  we  had  determined  the  defendant 
t  not  eligible. 

he  proceeding  is  dismissed  at  the  cost  of  the  relator, 
.  the  clerk  will  so  enter  the  judgment. 

lEWis,  J. 9  did  not  participate  in  this  decision. 


3MA8  McMANUS,  Eespondent,  v.  THE  OPHIK 
ILVER  MDirNG  COMPANY  et  al.,  Appellants. 

[4  Nktada,  15.] 

icnsiCT  or  CoBfPLAiNT  FOB  WoBK  AND  Labob. — Whero  a  coin  plaint  nl- 
•ged  an  indebtedness  in  a  sum  certain,  but  omitted  to  allege  specifically 
16  value  of  the  work  or  a  promise  to  pay;  and  defendant,  \^'ithout  de- 
inrring,  pnt  in  an  answer  denying  indebtedness,  admitting  Herviccs 
ftrformed,  and  setting  np  payment  in  full:  Held,  that  whatever  the  de- 
icts  of  the  complaint,  they  were  cured  by  defendant's  pleading  and  by 
le  yerdict. 

'jL  OF  FoBXAL  Objections. — Mere  formal  objections  to  a  complaint  are 
aiyed  by  a  plea  of  confession  and  avoidance. 
NaT.  Dec.— 34 
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CuBKD  BT  Ykbdict.-  If  the  issne  joined  be  each  as  necessarily  to  reqainf 
the  trial  proof  of  a  fact  defectively  or  imperfectlj  stated,  without ili 
it  is  not  to  l)e  presumed  the  jndge  wonld  direct  the  jury  to  give,  oi  I 
jury  would  have  given  the  verdict,  such  defect  or  2mperfectio&  if  eo 
by  ihe  verdict. 

CoNSTBUcnoN  OF  PLEADINGS. — Sections  70  and  71  of  the  practice  set  1 
liberalized  the  ruhs  of  construction  applicable  to  pleadings ao ti 
only  to  embrace  the  whole  of  the  English  statutes  of^eo/at/!sandim 
ments,  but  to  go  somewhat  beyond. 

Appeal  from  the  District  Court  of  the  First  Judicial  ] 
trict,  Storey  County. 
L*16]        *The  question  involved  is  fully  stated  in  the  o 
ion  of  the  Court. 

nUhjei'  aiid  Whitman,  for  Appellants. 

Pitzer  and  Anderson,  for  liespondent. 

By  the  Court,  Johnson,  J.  : 

The  complaint  alleges  that  the  defendants,  owners 
certain  toll-road,  "are  indebted  to  plaintiff  for  the  ir 
labor  and  services  of  (he  plaintiff,  performed  at  the  req 
of  the  defendants  and  for  their  benefit,  on  the  improve! 
and  repairiug  of  said  road,  from  the  first  day  of  Novem 
186(5,  to  the  thirty-first  day  of  July,  1867,  in  the  sui 
$750,  for  which  sum,  with  the  costs  of  suit,  the  plainti£ 
mauds  judgment." 

Defendants'  answer  "denies  that  they  are  indebte( 
the  plaintiff  either  for  work,  labor  or  services,  or  othen 
in  the  sum  of  $750,  or  any  sum  whatever;  but  admits 
during  the  period  mentioned  in  said  complaint  the  plai 
did  perform  services  for  them,  but  avers  that  for  said 
vices  they,  the  said  defendants,  before  the  commencei 
of  this  action  paid  the  plaintiff  in  full."  Upon  the  i 
made  by  the  pleadings,  a  jury  trial  was  had,  and  vei 
found  for  plaintiff  in  the  full  amount  claimed;  wherei 
defendants  moved  in  arrest  of  judgment,  on  the  groi 
that  "the  complaint  does  not  state  facts  sufficient  toco 
tute  a  cause  of  action,  and  is  not  sufficient  to  sapport 
judgment."    This  motion  was  overruled  and  judgment  % 
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'plaintiff  in  accordance  with  the  findings  of  the  jury,  from 
*di  mliDg,  and  the  judgment,  defendants  appeal. 
!be  point,  ^z.,  that  the  comphiint  does  not  stiite  facts 
cieot  to  constitate  a  caaae  of  action,  is  the  single  ques- 
saggested  on  .this  appeal,  and  had  it  been  raised  by 
irrer  we  would  probably  hold  the  complaint  insufiicient, 
iQgh  a  pleading  very  similar  to  this  has  been  upheld  by 
rery  highest  authority,  both  at  common  law  and  under 
ode.     As  cases  which  are  directly  in  j^oint  wo  refer  to 
rjf  V.  FtU  (2  Term  R  28).    An  action  of  debt.    The  first 
i  in  the  declaration  stated  that  *'  the  defendant  on,  etc., 
indebted  to  the  plaintiff  in  the  sum  of  £2  12s.  6d.  for 
rs  goods,  wares  and  merchandises  by  the  plaintiff 
ore  that  time  sold  and  delivered  to  the  defendant  [*17] 
is  special  instance  and  request.*'     There  were 
r  counts  for  work  and  labor,  money  paid,  laid  out  and 
mded,  and  money  had  and  received  in  the  same  form. 
liis  declaration  there  was  a  special  demurrer,  assigning 
ng  others,  that   "the  several  supposed  contracts,  on 
eh  the  said  debt  above  demanded  is  alleged  to  have 
len,  are  not,  nor  is  either  of  them  suflicientlj',  or  in  any 
inerstatedorsetforthinthesaiddeclaration."  Thecourt, 
p?ing  judgment  against  the  demurrer,  says:  **  As  to  the 
ection  that  no  contract  is  stated  in  the  declaration,  the 
fds  *  sold  and  delivered '  imply  a  contract,  for  there  can- 
be  a  sale  unless  two  parties  agree.    This  would  be  sufii- 
iton  an  iuckbUatua  or  for  money  lent."    Again,  in  the 
B  of  Allen  V.  Patterson  (3  Seld.  476),  on  demurrer  to  a 
iplaint,  as  follows:  **  The  plaintiffs  complain  against  the 
sndant,  for  that  the  defendant  is  indebted  to  the  ])laintiffs 
the  Bum  of  three  hundred  and  seventy-one  dollars  and, 
cent,  for  goods  sold  and  delivered  by  the  phiintiffs  to 
defendant,  at  his  request,  on  the  first  day  of  May,  1849, 
be  city  of  Buffalo,  in  said  county    *     *     *     for  which 
I  the  plaintiffs  demand  judgment  against  the  defendant, 
1  interest  from  the  twentieth  day  of  October,  1849,  besides 
»."     The  court  of  appeals,  in  sustaining  the  action  of 
lower  court,  overruling  the  demurrer,  and  giving  judg- 
it  for  plaintiffs,  says:  ''The  words,  that  the  defendant 
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is  indebted  to  the  plaintifiEs  in  the  sum  of  $371.01  for 
sold  and  delivered  by  them  to  him,  at  his  request, 
first  day  of  May,  1849,  and  that  there  was  tVen  dae 
plaintiffs  from  the  defendant  said  sum,  clearly  imply 
contract  had  been  made  between  the  plainti&  and  < 
ant,  by  which  the  former  sold  and  delivered  to  th 
goods  at  his  request,  for  which  he  promised  to  paj 
plaintiffs  the  sum  of  $371.01;  and  that  the  period  w 
same  was  promised  had  expired."  ''It  con  taint 
statement  of  fact  necessary  to  constitute  a  good  im 
count  in  debt,  according  to  the  mode  of  pleading  bej 
code."    The  same  court  held  similarly,  in  the  later 

iloffet  V.  Scickeil  (18  N.  Y.  522.) 
[*18]        *In  the  case  at  bar  no  demurrer  was  inte 

but  the  defense  rests  upon  an  jinswer  pleadi 
ment,  which  is  in  effect  a  plea  of  confession  and  avc 
and  by  this  plea  or  answer  all  mere  formal  object 
the  complaint  were  waived.  The  defendants  by  tl 
of  defense  they  adopted,  must  be  held  to  an  admit 
the  direct  avermeuts  of  the  complaint,  and  such  as 
implies  from  the  matters  therein  expressly  stated;  v 
exception  of  the  allegation  of  indebtedness,  which  is 
the  plea  of  payment. 

We  think  the  defects  of  the  complaint  are  of  such 
acter  as  to  be  cured  by  the  defendants'  pleadings 
the  verdict.  Nor  are  our  conclusions  in  this  resj 
aided  by  authority.  "There  are  many  cases,"  says 
**in  which  it  has  been  held  that  where  a  particular 
been  informally  alleged,  and  the  opposite  party  in  | 
over  admits  the  particular  fact,  either  by  pleading 
other  matter  alleged  in  the  defective  pleading,  or  b; 
ing  in  confession  and  avoidance  of  the  matters  bo  inl 
alleged,  the  defect  will  be  aided  by  the  admission  r 
and  to  be  collected  from  such  subsequent  plead 
Chit.  PL  G72.)  And  in  respect  to  the  statement  of  \ 
sideration,  and  what  defects  will  be  aided  by  intc 
after  verdict,  Peters,  J.,  in  Heiidrick  v.  Sedey  (C 
179-80)  deduces  from  Chitty  the  following  rul< 
<<  where  no  consideration,  or  an  insufficient  or  ille| 
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ion  is  stated,  the  defendant  may  either  demur,  or 
Q  arrest  of  judgment,  or  support  a  writ  of  error;  but 
srdicti  a  defective,  informal  or  uncertain  statement 
Qsideration  not  apparently  illegal  may  be  aided;  and 
the  consideration  is  untruly  stated,  or  a  part  thereof 
bed,  tbe  objection  can  only  be  taken  on  the  trial  as 
od  of  nonsuit.  *  *  *  And  after  verdict,  if  the 
lined  be  such  as  necessarily  to  require  on  the  trial 
}{  the  facts  defectively  or  imperfectly  stated,  or 
I,  and  without  which  it  is  not  to  be  presumed  that 
ge  would  direct  the  jury  to  give,  or  the  jury  would 
Lven  the  verdict,  such  defect,  imperfection  or  omis- 
cnred  by  the  verdict  at  common  law.  In  short,  the 
dll  infer  almost  anything  after  verdict." 

are  the  views  of  all  the  best  elementary 
on^common  law  pleading,  and  whatever  may  [*19] 
een  the  influence  of  English  statutes  of  /eo- 
nd  amendments  on  more  extreme  rulings  found  in 
)ka,  it  will  be  observed  that  sections  70  and  71  of  our 
3de  have  even  further  liberalized  the  rules  of  con- 
)n  applicable  to  pleadings,  not  only  embracing  the 
)f  the  English  Hitxtviies  oi  jeofails  and  amendments, 
somewhat  beyond,  and  may  perhaps  aid  cases  which 
lier  statutes  could  not  reach. 

isel  for  appellants  refer  to  the  case  of  The  CaUfor- 
ie  2il.  Co.  V.  ratteraon  (1  Nev.  150),  in  aid  of  their 
No  point  decided  in  that  case  has  any  direct  bear- 
on  this,  and  so  far  as  any  general  proposition  is 
in  either  of  the  opinions  pronounced  therein,  they 
posed  to  the  theory  on  which  a[)pellants  rests  their 
0U8  to  the  complaint  in  the  case  at  bar.  And,  so 
we  can  discover,  the  other  authorities  cited  by  ap- 
s'  counsel  are  not  opposed  to  the  action  had  in  this 
tlie  lower  court. 

statute  before  referred  to  (section  71  of  the  practice 
rovides  that  '*  the  court  shall  in  every  stage  of  an 
lisregard  any  error  or  defect  in  the  pleiulings  or  j)ro- 
;s  which  shall  not  affect  the  substantial  rights  of  tlie 

and  no  judgment  shall  be  reveraed  or  affected  by 
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reason  of  such  error  or  defect.     **Tbis,"  says  Van  8« 
Yoord,   "  furiiisbes  a  single  test  in  all  cases,  a  broad  i 
universal  test,  namely:  That  if  the  defect  issadiaain 
opinion  of  the  court  will  not  affect  the  substantial  righli 
the  adverse  party,  no  matter  in  what  that  defect  shall  c 
sist,  the  judgment  will  not  be  reversed  or  affected  ttieiel 
''It  is  but  applying  to  the  action  in  its  last  stages  thai 
which  the  code  designs  to  govern  its  commencement, 
to  regulate  its  proceedings  tliroughout,  namely:  Hut 
action  is  to  be  stated,  tried  and  determined  on  its  mc 
alone,  and  that  the  substantial  rights  of  the  parties, 
they  alone,  are  to  be  regarded  as  controlling  the  adoi 
tratipn  of  justice  under  the  form  of  law.'*    (1  YauSa 
PI.  834.) 

Our  conclusion  is,  that  there  is  no  error  shown  iutbe| 
ceedings  in  the  district  court,  and  its  judgment  is,  ih 
fore,  affirmed. 


J.  C.  TUCKER,  Appellant,  r.  THE  MAYOR  AND  BOi 
OF  ALDERMEN  OF  THE  CITY  OF  VIBGD 
Respondents. 

[4NKVADA,  20.] 

PowEBs  OF  Mqnicipal  Corpobationb.  —  Municipal  corporationi  br 
powers  bnt  ihoRe  which  are  delegated  tu  them  by  the  charter  orb 
ating  them. 

Idem— To  kmplot  Nkcbsrabt  Mkanb. — When  power  to  do  a  certaiD 
is  conferred,  or  a  duty  is  imposed  upon  a  corporation,  and  then 
of  executing  the  i)owGr  or  discharging  the  dnty  is  not  pointed  (X 
corporation  may  employ  all  the  means  necessary  to  that  end. 

Idrm — To  HAKK  Necessabt  Gontbaotb.  —  Where  a  mnnicipal  ooipc 
was  authorized  to  elect  a  city  physician,  establish  a  city  infiraMr 
vide  for  the  indigent,  and  make  all  necessary  contracts  and  igitt 
for  the  benefit  of  the  city,  and  there  was  no  infirmary  belongiBg 
city:  Ueldf  that  it  was  competent  for  the  corporation  to  contnd: 
care  and  maintenance  of  the  indigent  sick  at  a  private  hoepitaL 

Idem — Limited  to  Spkcifio  Object:}. — Power  to  make  all  neeesfu 
vision  for  the  maintenance  of  the  indigent,  and  for  medical  atte 
upon  them,  does  not  anthorizo  the  famishing  of  medical  attaodi 
the  police  or  other  city  officers,  who  are  not  indigent. 

Idem— To  Pbescbibk  Ditties  of  Offickbs.  —  If  a  charter  aathorii 
election  of  a  city  physician,  but  does  not  prescribe  his  dntitib  ^ 
poration  hag  the  power  to  declare  what  anoh  datiei  shall  b«. 
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K  ICxBirrr  aqaimbt  Mukicipal  ConponATioN.  —  If  n  mnnicipul  eor- 
lUon,  having  the  power  to  employ  a  city  pbysiciun  and  fix  bis  com- 
ntion,  does  employ  sncli  physiciuu,  but  neglects  to  fix  the  compeu- 
m,  he  may  recover  on  a  qaanium  meruit, 

CoMTSACiB  OF  CoRPOAATioNK. — A  Corporation,  like  an  imUvidonl, 
be  bound  nponan  implied  contract,  provided  it  be  within  the  8cope 
sooiporate  authority;  and  there  is  no  distinction  in  this  respect  be- 
nt municipal  and  a  trading  corporation. 

r  01  Imfxjkd  Ck>NTnAci8. — A  municipal  corporation  whilnt  acting 
in  the  scope  of  its  powers  is  as  completely  bound  by  implied  us  by 
:en  contracts. 

CUT  OF  CoMPiiAiNT. — That  an  amendment  of  a  complaint  will  de- 
)  the  defendant  of  his  right  to  plead  the  statute  of  limitations  is  no 
m  why  such  amendment  should  be  refused. 

oj  Limitations. — Where  plaintiff  originally  sued  on  a  written  cou- 
.  tad  afterwards  amended  his  complaint  by  addingpa  second  count 
1  implied  contract  for  the  same  cause  of  action:  Ileldt  that  such 
idment  could  not  b^  resisted  on  the  ground  that  a  new  suit  on  such 
id  connt  would  then  be  barred  by  the  statute  of  limitations. 

EAL  from  the  District  Court  of  the  First  Ju-     [*21] 

district,  Storey  County. 

acts  are  stated  in  the  opinion  of  the  Court. 

rand  TVJiilman,  for  Appellant: 

ontract  set  forth  was  clearly  within  the  power  of  tlie 
to  make,  and  has  been  executed  by  the  phiintiff. 
iutifif,  in  his  amendment,  simply  put  himself  and  the 
nts  in  statu  quo  as  at  that  time.  Unless  the  action 
poration  is  strictly  ultra  vires,  it  will  be  held  there- 
this  especially  in  the  case  of  an  executed  contract. 
V.  W.  P.  R.  Co.,  33  Cal.  183.) 

jA  &  DeLong  a)id  Hoover  dc  Cole,  for  Kespondents  : 

orations  have  no  other  powers  than  such  as  are  es- 
granted,  and  can  only  exercise  such  powers  as  are 
in  the  mode  pointed  out  by  the  act  of  incorpora- 
VhUman  G.  &  S.  Co.  v.  Ruker,  3  Nev.  380;  2  De- 
;  3  Com.  433;  2  Kent's  Com.  298;  Douglass  v.  Mftf/or, 
Cal-  643.)  A  municipal  corporation  can  only  act 
hrough  its  agents,  appointed  in  the  mode  prescribed 
aw  of  its  creation.  (French  v.  Teschemaker,  24  Cal. 
opte  V.  Coon,  25  Cal.   G49;  ZoUrnan  v.  City,  etc.,  20 
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Cal.  102;  Heady.  Providence  Ins.  Co.,  2  Cranch,  156.)  To 
bind  a  muuicipul  corporation  for  serviceSy  it  mast  appeu 
that  tbey  were  origiuuUy  authorized  or  sabsequently  le- 
cepted  by  ordinance.  (Argenti  v.  CUf/,  etc.,  16  Cal.  2t^;  tt 
Cal.  101.)    Parties  dealing  with  a  manicipal  corporatioa   : 
are  chargeable  with  a  full  knowledge  of  its  powers,  andacti 
at  their  peril.  {Branluxm  \.  Mayor,  etc.,  24  Cal.  CSS.)  II  ^ 
the  express  contract  is  void,  plaiutiff  cannot  recover  upoa  | 
an  implied  contract.    (Cowen  v.    Village  of  West  Tr(^,  Q  - 
Barb.  49;  Brady  y.  Mayor,  etc.,  16  How.  Pr.  432.) 

[*23]        *By  the  Court,  Lewis,  J. : 

The  plaiittiff  brings  this  action  to  recover  the  sum  of 
$6,803,  claimed  to  be  due  him  for  services  rendered  ascitf 
physician,  and  upon  the  following  contract,  which  is  made   j 
a  part  of  the  complaint: 

'*This  agreement,  made  and  entered  into  this  fourteenth 
day  of  November,  a.d.  18G4,  between  the  city  of  Yiigbui, 
county  of  Storey,  State  of  Nevada,  party  of  the  first  pari, 
and  doctor  Joseph  C.  Tucker,  a  practicing  physician  in  and 
of  the  said  city,  county,  and  State,  party  of  the  second  pirL 
witnesseth :  That  for  and  in  consideration  of  the  Bum  d 
one  dollar  in  hand  paid  to  the  party  of  the  second  part,  bf 
the  party  of  the  first  part,  receipt  of  which  is  hereby  a^ 
knowledged,  and  the  further  consideration  of  five  dollanlo 
be  paid  by  the  said  party  of  the  first  part  to  the  said  partj 
of  the  second  part  in  warrants  drawn  upon  the  general  fond 
of  the  said  city  of  Virginia,  for  each  and  every  medical  or 
surgical  visit  or  attendance  upon  each  and  every  prisoner 
in  the  charge  of  any  city  officer,  and  each  and  every  sock 
officer  injured  or  ill  while  in  the  discharge  of  his  oflicial 
duties,  and  also  for  each  and  every  other  person  who  may 
present  the  said  party  of  the  second  part  with  a  permit  for 
such  medical  attendance,  signed  by  the  mayor  or  any  mem* 
ber  of  the  board  of  common  council  of  the  said  city  of  Vi^ 
ginia.  Storey  county.  State  of  Nevada.  And  the  said  party 
of  the  second  part,  for  and  in  consideration  of  the  sum  first 
above  mentioned,  and  the  further  payment  to  Lim  by  tha 
said  party  of  the  first  part  of  eight  dollars  in  warrants  to  ba 
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^irn  upon  the  general  fund  of  the  said  Virginia  city  for 
A  HDd  every  day,  each  and  every  person  admitted-  as 
reinafter  provided  into  the  hospital  of  the  said  party  of 
» second  part  shall  remain  therein,  agrees  to  furnish  and 
iTide  for  each  and  every  person  who  may  present  a 
mit  for  admission  into  said  hospital  from  the 
for  *or  any  member  of  the  board  of  common  [*24] 
incil  of  said  city  of  Virginia,  medical  treatment, 
ging,  food,  fuel,  nurses,  medicinQS,  lights,  and  all  other 
Qgs  necessary  for  snch  treatment,  of  a  good  and  sui&- 
Qt  chai'acter.  And  the  said  party  of  the  second  part 
ees  to  keep  a  correct  record  of  all  such  persons  receiv- 
;  medical  aid,  and  to  record  their  names,  nativkies,  age, 
idition,  disease,  treatment,  and  result  of  treatment,  which 
ord  shall  at  all  times  be  open  to  any  member  of  the 
ird  of  common  council  of  said  city  of  Virginia.  And  it 
farther  agreed  between  the  said  parties  of  the  first 
!  second  parts  that  this  agreement  and  contract  shall 
tinae  in  full  force  and  existence  upon  the  conditions 
!«in  expressed  from  the  date  hereof  until  tho  fifteenth 
of  September,  a.d.  1865.  And  the  clerk  of  tlie  board 
ommon  council  or  maj'or  of  the  city  of  Virginia,  or  other 
ion  empowered  by  law  to  draw  warrants  upon  tho  funds 
aid  city  of  Virginia,  is  here  authorized  and  required  and 
lowered  to  draw,  by  tlie  said  party  of  the  first  part,  war- 
A  upon  the  general  fund  of  the  said  city  of  Virginia  in 
ir  of  the  said  party  of  the  second  part  in  and  for  the 
mnt  of  the  bills  of  the  said  party  of  the  second  part  for 
rices  rendered,  at  the  ])rices  before  stated,  and  in  ac- 
lance  with  the  provisions  of  this  agreement  and  cou- 

it." 

he  first  complaint  in  this  action  was  filed  in  August,  a.d. 
3,  and  simply  declared  upon  the  written  contract  above  set 
and  for  the  sum  of  $332  for  sei*vices  as  city  physician;  but 
lay,  a.d:  18G7,  by  leave  of  the  court  it  was  amended  by 
addition  of  the  following  counts :  ''That  under  and 
rirtne  of  the  provisions  of  an  act  of  the  governor  and 
slaiive  assembly  of  the  territory  of  Nevada,  entitled  'An 
lo  incorporate  the  city  of  Virginia,'  approved  tho  nine- 
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.  teentb  day  of  February,  a.d.  1864,  tbe  said  mayor 
inon  council  bxid  power,  aud  it  became  tbeir  daty, 
lisb  a  city  infirmary  and  provide  for  ibe  iudige 
plaintiff  bad  a  bospital  and  was  prepared  tbereia 
and  properly  treat  persons  sick  and  diseased  i 
term  of  office  as  city  pbysician.     Tbat  at  divers 

tween  tbe  twenty-second  day  of  Decen 
[*25]     18C4,  and  tbe  twenty-eigbtb  day  of  April 

tbe  special  instance  and  request  of  ibe  h 
and  corporate  known  and  styled  tbe  mayor  an< 
council  of  tbe  city  of  Virginia  and  tbe  mayor  am 
aldermen  of  tbe  city  of  Virginia,  tbese  defenda 
politic  and  corporate  succeeding  to  all  tbe  rigbi 
duties,  and  liabilities  of  tbe  body  first  aforesaic 
received  into  bis  bospital  certain  persons  resic 
city  of  Virginia,  sick  and  indigent,  and  tben  an< 
sucb  purpose  used  tbe  same  as  tbe  city  infirmary 
of  Virginia,  and  tben  aud  tbere  rendered  unto  eacl 
sucb  person  all  necessary  medical  and  surgical  u 
aud  fumisbed  to  eacb  and  every  sucb  person  all 
care,  attention,  medicines,  fuel,  nurses,  ligbts  au< 
for  tbe  proper  care  and  treatment  of  sucb  sick  ai 
])^rsons  as  aforesaid.  Tbat  sucb  sei-vices  and  J 
were  wortb  in  tbo  aggregate  tbe  sum  of  $1,400. 
plaintiff  now  annexes  bereto  a  bill  of  particnh 
marked  '  Exbibit  C,'  aud  made  part  of  tbis  compl 
plaintiff  avers  tbat  by  reason  of  sucb  acts  and  do 
part  and  tbe  part  of  tbe  two  bodies  politic  and 
aforesaid  acting  tbrougb  tbeir  aud  eacb  of  tbeir  d 
ized  agents,  officers,  servants,  aud  membei-s,  tbe 
common  council  of  tbo  city  of  Virginia  and  itssui 
mayor  and  board  of  aldermen  of  tbe  city  of  Vi 
present  defendants,  became  indebted  and  liable  t 
tbis  plaintiff  tbe  sum  last  aforesaid.  Yet  tbe 
tbereto  requested  tbey  refuse  to  pay  tbe  same-< 
tbereof,  and  tbe  wbole  tbereof  is  now  justly  due 
and  unpaid  from  said  defendants  to  tbis  plaii 
plaintiff  furtlier  avers  and  sbows  tbat  between  tbe 
day  of  November,  a.  d.  1864,  and  tbe  fifteenth  c 
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pttt,  A.  D.  lS65y  there  were  resident  within  the  city  of  Vir- 
pnia  many  persons  indigent  and  sick  needing  medicul  treat- 
Bent  aiid  care,  and  that  the  bodies  politic  and  corporate 
forenamedy  and  e:ich  of  them,  as  they  well  and  lawfully 
ligbt  do,  requested  of  plaiutiiT  his  services  as  i)hyKician  for 
adi  persons.  That  at  the  special  instance  and  request  of 
Bch  bodies  and  each  of  them  acting  by  and  through  their 
iBcers,  agents,  and  members  during  the  term  afore- 
lid,  plaintiff  did  render  unto  divers  *per8ons  resi-  f*2G] 
ent  within  the  city  of  Virginia,  indigent  and  sick, 
is  care,  skill,  and  services  as  a  physician,  treating  such 
enons  with  the  best  of  his  ability.  That  such  services  were 
rortk  the  sum  of  $2,046.  And  plaintilF  gnnexes  hereto  a 
lore  particular  bill  of  such  services  marked  'Exhibit  D,' 
nd  made  a  part  hereof.  Plaintiff  avers  that  by  reason  of 
Qch  requests  as  aforesaid,  and  such  services  rendered  as 
et  forth,  the  said  mayor  and  common  council  of  the  city  of 
^iiginia  and  its  successors,  the  mayor  and  board  of  alder- 
lenof  the  city  of  Virginia,  the  present  defendants,  became 
Bdebted  unto  him  in  the  sum  last  aforesaid,  and  liable  to 
ij  the  same  unto  him  on  demand;  yet,  though  often 
bereto  requested,  defendants  have  refused  and  neglected  to 
^J  tbe  same,  or  any  part  thereof.  Flaintiff  avers  that  the 
rbole  of  said  sum  is  now  due,  owing  and  unpaid,  and  is  a 
Bst  legal,  and  subsisting  debt,  due  and  owing  from  defend- 
Ats  uDto  this  plaintiff.  Plaintiff  avers  that,  during  the  sev- 
id  times  hereinbefore  mentioned  and  specified,  no  succes- 
or  to  himself  as  city  physician  as  aforesaid  was  elected,  ap- 
^iuted  or  qualified." 

To  this  complaint  the  defendant  interposed  a  demun*er, 
4ich  was  sustained  by  the  court  below,  and  judgment  rcn- 
^red  against  the  plaintiff  for  costs.  Upon  the  demurrer 
>Jly  two  questions  of  importance  are  presented  for  deter- 
mination by  this  court:  First.  Had  the  defendants  the 
i^thority  to  enter  into  the  written  contract  set  out  in 
me  complaint?  and.  Second.  Can  an  action  bo  niain- 
ined  against  them  upon  an  implied  contract  in  any 
i«e  whatever?  We  do  not  propose  to  discuss  or  ques- 
dn  the  correctness  of  the  general  proposition,  that  muni- 
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cipal  corporations  have  no  powers  but  those  vihii 
delegated  to  them  by  the  charter  or  law  creating  then 
the  powers  expressly  given  and  the  necessary  po^ 
employing  those  powers  constitute  the  limits  of  th 
thority.  It  is  conceded  that  beyond  this  they  can  b 
active  existence,  and  can  do  no  act  which  the  law  can 
uize  as  valid  and  obligatory  upon  them.  There! 
entitle  the  plaintiff  to  recover  in  this  action, : 
[*27']  *bo  shown  that  the  defendants  acted  within  t 
its  of  their  authority  in  the  execution  of  their 
contract,  or  the  employment  of  plaintiff  in  the  treati 
the  indigent  sick  of  the  city  of  Virginia. 

The  only  authority  with  respect  to  this  subject  w 
conferred  u\)on  the  defendants  is  found  in  sections 
and  twenty-three  of  an  act  of  the  legislature,  entitlecl 
to  incorporate  the  city  of  Virginia.  (Laws  of  1864,  j 

The  sixteenth  section^f  this  act  provides  for  an  € 
by  the  common  council  of  a  city  physician;  and  the  1 
third  section  declares  that  the  common  council  sha 
power  to  "  establish  a  board  of  health  to  prevent  th( 
duction  and  spread  of  disease,  to  establish  a  city  in 
and  provide  for  the  indigent."  Also:  **To  make  all 
sary  contracts  and  agreements  for  the  benefit  of  tb 
and  to  fix  and  establish  the  fees,  salaries  and  compe 
of  all  city  officers. 

Appellent  contends  that  the  authority  thus  given 
vide  for  the  indigent  includes  the  power  to  exec 
contract  upon  which  this  action  is  brought.  We  8 
of  the  same  opinion. 

As  the  power  to  provide  for  the  indigent  is  her 
in  general  terms  and  unrestricted,  and  as  the  ma 
which  they  shall  be  provided  forgis  not  specified  or 
out  in  the  act  of  incorporation,  it  was  perfectly  coi 
for  the  defendants  to  employ  the  means  usually  ado] 
that  purpose,  or,  indeed,  any  such  means  as  the 
stances  made  it  necessary  to  employ.  When  the  p 
do  a  certain  thing  is  conferred  upon  a  corporatio 
duty  is  imposed  upon  it,  and  the  manner  of  execul 
power  or  discharging  such  duty  is  not  pointed  out, 
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ition  may  employ  all  the  means  necessary  to  execute  the 
'er  80  granteily  or  to  discharge  the  duty  so  imposed.  If 
•e  was  no  infirmary  belonging  to  the  city,  it  was  entirely 
lerfor  the  defendants  to  contract  for  the  care  and  main- 
kDce  of  the  indigent  sick  at  private  hospitals,  Or  in  any 
ur  manner  which  they  may  have  deemed  expedient. 
B,  had  the  law  incorporating  the  city  fully  prescribed 
manner  in  which  the  indigent  sick  should  be  provided 
the  defendants  might  not,  perhaps,  be  permitted  to 
pt  any  other;  but  as  no  method  is  prescribed,  they 
a  left  free  to  adopt  such  course  as  they  deemed  neces- 

Sowever,  whilst  we  are  fully  satisfied  that  the  [^8] 
sndants  had  the  power  to  make  all  necessary  pro- 
on  for  the  maintenance  of  the  indigent  sick  and  for  med- 
attendance  upon  them,  it  is  hardly  necessary  to  say 
:  their  power  and  duties  in  this  respect  were  strictly  con- 
d  to  the  indigent;  that  they  had  no  authority  whatever 
omish  medical  attendance  for  any  other  person  or  class 
)6rsons  at  the  expense  of  the  city.  They  had  no  more 
bority  to  employ  medical  attendance  for  the  city  officers 
a  for  any  other  inhabiUmt  of  the  city  who  was  not  indi- 
t.  Their  authority  in  this  respect  was  confined  strictly 
liose  persons  who,  by  reason  of  poverty,  were  unable  to 
vide  for  themselves.  But  it  is  not  alleged  in  the  first 
nt  of  the  complaint  in  this  action  that  the  persons  men- 
led  in  the  contract,  and  to  whom  plaintiff  gave  medical 
mdonce,  were  indigent,  neither  does  the  contract  itself 
•w  that  fact.  It  is  alleged  in  this  first  count:  '  'That  by 
terms  of  such  contract  the  said  body  agreed  to  pay  the 
intiff  in  warrants  drawn  upon  the  general  fund  of  the 
^  of  Virginia,  the  sum  of  five  dollars  for  each  and  every 
iical  or  surgical  visit  or  attendance  upon  each  and  every 
son  in  the  charge  of  any  city  officer,  and  upon  each  and 
Tj  such  officer  injured  or  ill  whilst  in  the  discharge  of 
official  duties;  and  also  upon  each  and  every  other  per- 
presenting  plaintilBf  with  a  peimit  for  such  medical  at- 
iauce  signed  by  the  mayor  or  any  member  of  the  board 
common  council  of  said  city."    If  these  persons  for 
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whom  medical  treatment  was  thus  provided  were  not  indi- 
gent, tbe  contract  was  a  mere  nullity,  and  in  no  wise  obliga- 
tory upon  tbe  city;  if  they  were,  that  fact  should  hayebeea 
alleged.     As  it  is,  it  does  not  appear  that  the  defendanto 
were  authorized  to  execute  the  instrument  sued  on.    It  is 
apparent  from  that  contract  itself  that  the  defendants  sought 
to  make  provision  for  persons  who  could  not  b6  classed 
among  the  indigent;  but  it  is  quito  probable  that  those  to 
whom  permits  were  given  belonged  to  that  class.    If  so,  tlie 
contract  as  to  them  was  valid  and  obligatory.     Howefer, 
that  a  class  of  persons  were  included  in  the  contract  for 
whom  tlie  defendants  had  no  power  to  provide,  does  notb- 
validate  it  as  to  those  for  whom  they  had  such  power. 

There  being  no  allegation  in  this  count  that  ibo 
[*29]     persons  treated  *by  the  plaintiff  under  the  contract 
were  indigent,  we  are  of  the  opinion  that  it  is  de- 
fective, and  that  the  demurrer  to  it  was  properly  gustained. 
{Johnson  v.  County  of  Santa  Clara,  28  Cal.  545.) 

To  the  second  and  third  counts,  howevet,  we  see  no  ob- 
jection. The  second  is  for  services  rendered  as  city  physi- 
cian. It  is  alleged  that  the  plaintiff  was  elected  by  tha 
council  and  rendered  his  services  at  the  request  of  the  de- 
fendants. Tho  council  had  the  power  to  elect  a  physician. 
(Sec.  16,  Stats.  1864,  p.  57.)  And  as  his  duties  are  not 
prescribed  in  the  act,  the  defendants  had  the  power  to  de- 
clare what  they  should  be.  Subdivision  twentieth  of  section 
23  of  the  same  act  conferred  upon  the  defendants  the  power 
to  fix  his  fees  and  compensation  as  city  physician.  The  de- 
fendants having  elected  tho  plaintiff  and  imposed  duties 
upon  him  which  he  discharged,  we  know  of  no  reason  whj 
he  should  not  receive  whatever  his  services  so  rendeied 
were  reasonably  worth.  Had  the  defendants  iu  fact  fixed 
the  compensation  or  fees  which  he  should  receive  as  phja- 
cian  for  the  city,  there  can  be  no  doubt  of  his  right  to 
recover  the  compensation  so  fixed;  that  they  neglected  to  do 
so  does  not  deprive  him  of  the  right  to  recover  whatever 
his  services  as  city  physician  were  reasonably  worth. 

The  third  count  is  for  services  rendered,  not  as  city  phj- 
sician,  but  at  the  request  of  the  defendants.     It  is  devdj 
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ged  in  this  count  that  the  persons  treated  by  him  were 
:  And  indigent,  thus  avoiding  the  objection  urged  against 
jGiBt  count.  If,  therefore,  as  we  believe,  the  defendants 
tlie  anthority  to  contract  for  the  maintenance  and  for 
ical  attention  upon  the  indigent  persons  of  the  city,  the 
itiff  has  in  this  count  of  his  complaint  stated  a  cause  of 
•n  against  them. 

it  it  is  argued  the  defendants  cannot  be  holden  upon  an 
ied  contract,  even  though  they  had  the  power  to  employ 
tiff,  that  they  could  bind  themselves  in  no  way  except 
'dinance.  The  general  rule  is  now  very  thoroughly  es- 
thed  that  a  corporation,  like  an  individual,  may  be 
i  upon  an  implied  contract,  provided  it  be  within  the 
\  of  its  corporate  authority.     (9  Paige,  496;  12  Johns. 

We  are  not  aware  that  there  is  any  distinction 
bis  respect  between  a  municipal  and  a  trading  [^30] 
oration. 
:he  charter  or  law  of  incorporation  does  not  expressly 

an  ordinance  or  written  contract  necessarv,  there 
\  seem  to  be  no  reason  why,  like  individuals,  they 
Id  not  be  holden  upon  implied  contracts.  There  is 
ng  of  the  kind  in  the  law  incorporating  the  city  of  "Vir- 
.  The  general  powet  is  given  **  to  make  all  necessary 
ucts  and  agreements  for  the  benefit  of  the  city." 
st  acting  within  the  scope  of  their  powers,  therefore, 
lefendants  are  as  completely  bound  by  implied  as  by 
en  contracts.  Hence  the  demurrer  to  this  count  of  the 
)laint  was  improperly  sustained. 

is  further  claimed  by  counsel  for  respondents  that  the 
ul  and  third  counts  of  this  complaint  should  be  stricken 
and  a  motion  for  that  purpose  was  made  in  the  court 
nr,  based  upon  the  grounds :  First.  That  as  the  statute  of 
ations  had  run  against  the  causes  of  action  stated  in 
)  counts  after  the  commencement  of  the  action,  but  be- 
that  count  was  added  by  the  amendment  of  the  com- 
t,  the  court  should  strike  out  that  part  of  the  pleading, 
'i?ise  the  defendants  could  not  avail  themselves  of  that 
ise;  andy  Second.  Because  the  amendment  introduced  a 
ind  independent  cause  of  action.   We  can  see  no  substan- 
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tial  merit  in  either  of  these  objectioDS,  and  vearec 
of  opinion  that  the  motion  should  not  have  been  snst 
That  to  allow  an  amendment  of  a  complaint  will  depri 
defendant  of  his  right  to  plead  the  statute  of  limitati 
usually  considered  no  reason  why  such  amendment 
not  be  allowed.  On  the  contrary,  the  courts  have 
liberally  allowed  amendments  for  the  very  purpose 
tecting  litigants  from  the  loss  of  rights  by  the  ran 
these  statutes.  This  is  a  reason  "^ery  frequently  gi 
the  courts  for  refusing  to  dismiss  a  suit  where  it  is  a 
that  the  plainti iBf  has  a  just  cause  for  action.  If  a  pai 
mences  his  action  within  the  time  prescribed  by  the 
he  complies  with  its  letter  and  spirit;  hence  the 
should  not  be  employed  to  defeat  his  right  wholly, 
because  he  failed  to  correctly  or  fully  state  his  c 

action. 
[*31]  *Having  fulfilled  the  requirements  of  the 
by  bringing  his  action  within  the  proper  tim 
reasonable  indulgence  should  be  allowed  him  in  ai 
his  pleading  so  as  to  save  his  right  from  the  oper 
the  statute.  The  fact,  therefore,  that  an  amendmei 
protect  a  party  from  the  operation  of  the  statute  oi 
tiou,  instead  of  being  a  reason  ag&inst  allowing  sucl 
ment,  rather  favors  it. 

The  second  objection  is  clearly  based  upon  misa{ 
sion  of  fact.  The  amendment  to  ^the  complaint  pi 
no  new  or  distinct  cause  of  action.  It  is  simply  a  n< 
for  the  same  cause,  the  first  count  being  based 
written  contract,  while  the  second  is  upon  an  impl 
tract  for  the  same  services.  Both  counts  are,  there 
the  same  cause  of  action. 

Hence,  we  conclude  that  the  motion  to  s^jrike  on 
not  have  been  sustained.     The  judgment  below  is  r 
with  leave  granted  to  plaintiff  to  amend  the  first 
his  complaint  in  accordance  with  the  views  expr 
this  opinion. 
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-  W.  7IBGIN,  Appkllaot,  v.  GEORGE  W.  BRUBAKER 

ET  AL.,  Respondents. 

[4  Nevada,  31.] 

■■Olirnov  OF  Sboulabitt  of  Dzstbiot  Court  Pbooeedinos. — Where  a 
petition  for  leave  to  intervene  bad  been  filed,  and  was  treated  by  the 
eovtiod  all  the  parties  as  a  pleading  in  tbe  canse,  and  no  order  iiilow- 
iagnoh  intenrention  appeared,  it  was  presumed  that  such  an  order  had 
bfenmade;  and  where  plaintiff  asked  to  be  substituted  iu  pbice  of  the 
original  plaintiff,  and  no  order  of  substitution  ap|>eared>  such  order  was 
pmonied  to  have  been  made. 

mn  OF  MoBtOAOB  for  Purohabe-Monkt — Where  a  person  in  ])os8es- 
iknof  land  nnder  a  bond  for  the  execution  of  a  deed  erected  a  building 
i^ooit,  and  a  mechanic's  lien  was  filed,  and  after  the  filing  uf  the  lien 
nch  person  procured  a  deed,  and  at  the  same  time  gave  back  a  mort- 
gigefor  the  pnrchase-money,  the  mortgagee  having  nothing  to  do  with 
tbohoilding:  Ildd,  that  the  mortgage  debt  was  first  to  bo  siitisfied  out 
<tf  the  property. 

IFOBIC  OF  Bkcohdino  Mobtoaoes. — The  record  of  a  mortgage  is    [^32] 
amply  to  give  notice  and  prevent  parties  who  hold  encumbered 
nil  estate  from  imposing  on  innocent  purchasers  or  subsequent  niort- 
niees. 

DNS)  WHAT  NEED  MOT  CoMTAiN. — It  is  not  nccessary  for  a  court  to  find 
I  fact  which  is  admitted  in  the  pleadings. 

immoN  OF  Assignee  as  Plaintiff. — Where  an  assignee  of  a  cause  of 
ction  is  substituted  as  plaintiff,  and  a  judgment  is  rendered  iu  his  name, 
t  is  too  late  to  object  in  the  appellate  court  that  he  did  not  filo  a  sup- 
lemental  complaint,  showing  his  interest. 

[ITUTION  after  Issuks  Madk  UP. — All  assignee  of  the  cause  of  action 
lay,  under  section  16  of  the  practice  act,  be  substituted  as  pluintifT; 
nd  it  is  not  necessary  for  him  to  filo  a  supplemental  complaint. 
Sami:. — Usnally  an  assignee  must  allege  and  ])rovo  the  assignment  to 
Bstaiu  an  action  in  his  own  name,  but  this  rule  does  not  apply  to  a 
lae  where  an  assignee  of  a  cause  of  action,  after  the  making  up  of  the 
»oes,  is  substituted  as  plaintiff,  and  the  original  plaintiff  assents  to  the 
abstitutiou. 

»FKL  IN  Case  of  Substitution. — A  substitution  of  an  assignee  of  a 
anse  of  action  in  place  of  plaintiff  will  ordinarily  be  granted,  if  the 
laintiff  consents;  the  original  plaintiff  in  such  case  being  evrr  after- 
nids  estopped  from  denying  the  transfer. 

low  OF  Substituted  Plaintiff. — Under  section  10  of  the  practieo  act, 
rhere  a  person  is  substituted  as  plaintiff,  ho  does  not  come  in  an  a  new 
arty,  but  takes  the  place  of  the  original  ])laintiff,  who  ceases  to  bo  a 
arty  to  the  suit 

Mat  Appeal. — If  a  person  is  a  party  to  a  record  ho  may  app<»al,  and 
'  he  can  show  that  the  judgment  is  erroneous,  he  will  be  entitled  to  a 
?venial,  nnless  it  appear  affirmatively  that  the  error  cannot  injuriously 
Sect  his  interest. 
Net.  Dkc.-^ 
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Argument  for  Respondents. 

Appeal  from  the  District  Court  of  the  Second  Jad 
District,  Douglas  County. 

Tlio  suit  was  originally  commenced  by  Samuel  Singh 

•agaiDst  George  W.  Brubaker  and  wife.     After  the  filio 

the  petition  of  White  and  Chase,  to  be  allowed  to  intenri 

and  the  answer  to  it  by  Singleton,  D.  W.  Virgin,  the  ap 

lant,  filed  a  motion  to  be  substituted  as  plaintiff,  ba 

upon  his  affidavit  that  he  was  the  owner  of  the  note 

mortgage,  and  of  all  the  interest  in  the  action  thereto! 

claimed  by  Singleton,  and  the  only  real  party  in  interes 

plaintiff  in  the  action.     From  the  briefs  of  counsel  it  bo 

that  the  substitution  was  assented  to  by  all  parties;  but 

record  is  silent  upon  this  point  as  well  as  to  any 

[*33]     mal  order  of  ^substitution.     Soon  after  tbe  mol 

.  a  paper  was  filed,  signed  by  Brubaker  and  n 

withdrawing  any  and  all  defense  by  them,  and  they  xi 

not  represented  on  the  appeal. 

No  objection  appears  to  have  been  made  by  couDse 
the  want  of  orders  in  the  transcript,  one  showing  the  all 
anco  of  the  intervention,  and  the  other  showing  the  sab 
tution  of  plaintiff. 

The  other  facts  are  stated  in  the  opinion. 

D,  W.  Virgin^  for  Appellant,  attacked  the  validity  of 
mechanic's  lien,  and  the  regularity  of  the  proceedings 
tbe  foreclosure  of  the  lien.  He  contended  that  if  tbe  I 
was  valid,  and  proceedings  regular,  the  claim  under  it  sbo 
be  held  to  be  subsequent  to  and  subject  to  the  mortga 
for  the  reason  that  the  deed  from  Singleton  to  Brubaken 
the  mortgage  back  for  the  purchase  money  were  made  si 
ultiincously,  and  no  claim  of  lien  could  come  in  betwi 
them.  {Giuj  v.  Carnere,  5  Cal.  611;  Boos  v.  Ewing,  17  01 
500;  39  Mo.  170.) 

George  A.  Nourse,  for  Respondents : 

The  appellant  was  not  a  "party  aggrieved,"  and  had 
right  of  appeal;  as  plaintiff  he  had  no  right  toauy  judgiB< 
against  either  delendauU  ot  inter venors,  and  inasmneb 
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dgment  was  in  his  fayor  for  a  foreclosure  of  his  mort- 
iusomnch  was  it  better  tban  a  judgment  against  him, 
lore  than  he  was  entitled  to.  Though  appellant  was 
fated  in  place  of  the  original  plaintiff,  Singleton,  with 
asent  of  both  defendants  and  iutervenors,  yet  such 
Uition  did  not  subrogate  him  to  Singleton's  rights  in 
use,  and  that,  to  entitle  him  to  any  I'elief,  it  was  nee- 
to  allege  and  prove  the  assigument  or  transfer  to 
The  substitution  of  the  appellant  as  plaintiff  without 
tendmeut  or  pleading  showing  his  interest,  virtually 
to  the  other  parties  their  right  to  question  the  fact 
1  interest,  and  thereby  took  away  their  great  consti- 
1  guarantee  not  to  be  ''deprived  of  property  without 
)oes8  of  law."    (2  Bar.  Ch.  Pr.  63,  64.) 

^.  Virgin^  in  reply: 

pleadings  of  the  original  plaintiff  became  the  plead- 
the  substituted  plaintiff.  (Gregoi-y  v.  Hayiies,  21  Cal. 
ddkruHXHl  v.  Py$ery  31  Id.  333;  Moaa  v.  Shear,  30  Id. 
cMnn  v.  OVonnw,  27  Id.  246.) 

the  Court,  Beatty,  C.  J. :  [*34] 

e  month  of  March,  1865,  Samuel  Singleton  executed 
V.  Brubaker  a  bond,  by  which  he  bound  himself,  at 
iration  of  live  months,  to  make  a  deed  to  the 

of  a  certain  *lot  in  the  town  of  Genoa,  upon  [*35] 
ligee's  paying  therefor  the  sum  of  four  liun- 
>llars,  with  interest,  etc.  After  the  execution  of  this 
or  a  deed,  Brubaker  entered  into  possession  of  the 
)S  described,  and  commenced  the  erection  of  a  hotel 
I,  White  &  Chase  furnished  him  with  lumber  to  the 
;  of  $1,000,  or  more,  and  for  an  unpaid  balance  of 
ine  hundred  and  odd  dollars  filed  a  mechanic's  lien 
.     This  lumber  was  furnished  between  March  and 

4,  1865.     In  November,  1865,  Singleton,  not  having 
1  his  purchase-money,  made  a  deed,  and  took  from 
er  and  wife  a  mortgage  to  secure  the   purchase- 
In  the  month  of  February,  1866,  Wliite  &  Chase 
sir  bill,  only  making  G.  W.  Brubaker  defendant,  and 
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asking  to  sell  tbo  property  Lerein  meutioned,  to  satisfy  tbeii^ 
lien.     In  December,  1866,  a  decree  was  renderecl,  ordeiiiif 
a  sale  of  the  property.     White  &  Chase  became  the  p«fr; 
chasers  at  such  sale,  and  obtained  the  sheriff  s  certifiGateoI 
sale.     This  certificate  was  dated  in  March,  1867,  and  woqU 
have  entitled  them  to  a  deed  in  September,  1867,  but  il 
does  not  appear  in  this  record  whether  they  ever  receivai 
their  deed  from  the  sheriff.     In  September,  18()6,  Siogifr 
ton  filed  his  bill,,  making  G.  W.  Brubaker  and  wife  defend 
ants,  asking  to  have  his  mortgage  foreclosed,  alleging  tliak 
the  note  and  mortgage  were  given  for  the  purchase-monef 
of  the  lot  mortgaged.     In  May,  1867,  White  A  Chase  fiU; 
a  petition  asking  the  coart  to  allow  them  to  intervene  in  Uift^ 
case  of  Singleton  v.  Brubaker  and.  Wife,     We  do  not  find  j|»^ 
the  transcript  any  order  allowing  them  to  intervene,  bol^; 
presume,  from  other  papers,  pleadings,  etc.,  such  an  ordi^ 
must  have  been  made.     The  petition  for  leave  to  inter?efl»:i 
seems  to  have  been  treated  by  all  parties  as  a  pleading  oi/j 
the  part  of  intervenors.     It  was  demurred  to,   and  abo. 
answered  by  plaintiff  Singleton.     Treating  the  petition  as  A. 
pleading  in  the  case,  it  amounts  to  first  an  answer  and  then 
a  cross-bill.     As  an  answer,  it  admits  every  material  allegft- 
tiou  of  plaintiff's  complaint.     It  4idmits,  in  express  terms, 
that  the  lot  of  land  mortgaged  belonged  to  Singb- 
[^36]     ton  when  the  lumber  was  furnished  *by  intervenon. 
and   does  not  in  fact  deny  anything  set  up  in  tbd 
comphiint. 

As  a  cross-bill,  it  sets  up  various  immaterial  and  irrele- 
vant matters.  Perhajis  the  only  material  facts  stated  are 
those  in  connection  with  the  compliant  filed  against  Bra- 
baker,  and  the  rights  acquired  by  intervenors  at  the  sale  un- 
der a  decree  in  that  case.  If  those  facts  are  true,  the  in- 
tervenors certainly  had  succeeded  to  the  rights  of  Bru- 
baker, and  were  proper  parties  to  this  suit. 

Among  other  things,  the  intervenors  allege  that  the  mort- 
gage executed  hy  Brubaker  to  Singleton  was  executed  after 
Singleton  had  executed  the  deed  to  Brubaker,  and  it  sp* 
pears,  from  the  indorsement  on  the  several  papers,  and  the 
£ndiugs  of  the  court,  iVivxt  \iie^  ixioit^aQa  was  filed  for  record 
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s  after  the  deed  was  filed.  The  court  also  finds 
fo  instmments  were  execnted  aboat  the  same 
h  instrumeuts  are  set  out  iu  the  transcript,  they 
tme  date,  are  acknowledged  the  same  day,  and 
same  officer. 

16  time  the  int0)rYention  was  filed,  Singleton 
are  sold  the  note  and  mortgage,  which  was  the 
of  the  action,  to  D.  W.  Virgin.  Virgin  applied 
itated  plaintiff  instead  of  Singleton,  and  we  may 
Lch  order  was  made,  though  we  do  not  find  it  in 
ipt.  In  the  final  decree,  however,  his  name  ap- 
liftntiff,  and  we  infer  the  court  must  have  made 
f  substitution.  The  transcript  comes  to  us  show- 
st  imperfections  and  omissions.  There  was  also* 
roversy  on  the  hearing  of  the  case  as  to  the  regu^ 
e  statement,  and  how  far  it  could  be  considered 
irt.  Nothing,  however,  in  regard  to  the  state- 
be  determined.  Taking  the  facts  as  admitted 
aors  and  respondents  by  their  pleadings,  and 
thing  to  support  the  decree  as  rendered.  Nor  is 
ightest  difficulty  in  determining  from  the  plead- 
slves  what  the  decree  should  have  been. 
ee  first  establisLes  the  right  of  plaintiff  to  have 
)nt  against  tbe  defendant  Brubaker  for  $428, 
sts  and  costs,  directs  the  sale  of  the  property, 
ordinary  cases  of  foreclosure  (with  one  exception 
will  presently  notice);  then  gives  judgment 
I  interveners  against  plaintiff  for  their 
1  finally  directs  that  when  the  sale  is  ^37] 
lall  be  expressly  subject  to  the  lien  of 
I,  and  declares  that  if  the  plaintiff,  or  those  who 
t  the  sale  subject  to  this  lien,  fail  to  redeem  by 
lien  within  six  months  after  the  rendition  of 
in  this  case,  they  shall  be  forever  barred  and 
etc. 

>rvenors,  who  are  the  only  respondents  repre- 
this  court,  contend  that  this  decree  was  right, 
rounds:  First.  The  deed  from  Singleton  to  Bru- 
recorded,  or  filed  for  record  ten  minutes  before 


SMI  T^ATTT   ..    T;ii  -li^T-? 
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-jjt  nijrvir^'i  xas-  ^rr.^  3"^:  T-arrxru.    *i^*n    Second. 
Uit    i'.mr:   j.^tr?  r  s:   uirtfi'i'^  "rnt:    ^"ing    -die  m 

Til*  r-i-:r-iln:r  :=:'  »  TLir-nriti?;  i?-  siiijt»1t  for  tlie 
.^  ^■*":i^  iiL^i'r  L2^I  ]7t^tii-Lair  Tu.rzK»  vbo  hoU 
WTrri  rtftZ  'cHu.it  fr.TiL  inzTirisiiir  or  inxiMvnt  pn: 

r^t:r  I  Jij  :•:  -.jjr  rr :  i2ricn3in»ri?^     Is^Sf^d,  as  all 
if  '^'^  ^7  ii*rrrr*-x«:irs  Tii*  itf^en-I  HfiOiihs  before  tW 

T '.  i_j  _  i;L't  '  1  i-:iii7  ii.,-!.  —  iiif-  X3:c^jirt^?  never  bad 
'xrirL  I*  vx*  z.-:^  ^•rtr-essLTT  f  or  iLe  court  to fiol 
▼i  rL  i*  uir^in^i  ii.  "Lit  TutUiliniis^  The  complaiBfti 
'1--.-:j:-Lt  -_i.:  li^  z,  .:f  vts  z-:T~i  f ,vr  The  pnrchasel 
'.:'  lir^  :  nz-fz-nj.  lz*L  ii»f  TLf:r:ri^-r  to  saecure  the  note; 
r-.'^r  ts^^rv ^7  iZ'  ills  ilLfc-kii.-   is  Uxat  iLedeedmi 

'^'  ^  «      »    «       «  fr^A     art         ^^^     ^    w     U^^  9^B^    »    « 

'r.HH  •wsi.fc  xT'-/i«-  >:•  fiT  i5  Sir.j:'.c: >n  is  ooDcemed,  hell 
fc::^';ilr]-  Tlrr  ir:-r:il  is  :iirn  br  Tirgin,  and  lb 
;,o:j..:.;r ::.  iLe  j  "eiJir-rs  .">"^::-ro;isg  Lim  with  thecsB 
.*  wA  o«::-i*:i  iL.it  ii.  crirr  -aus  Qa^Ie  snbstitating  1 
'4iA,  j/ljsi;i;t:5,  aL'l  ;l:e  Jeor^^  'bLicL  is  signed  by  tLejiM 
«rj;tiii*:'i  Ij'ui\*\  W.  P,  7.' •  T.  Gtyryt  HI  Drubakeravd 
J.  IS/"9yjL^f^  'ioftruJaiiis,  and  Jl.  (?.  IFhiie  itud  S- C*  I 

I'li';  i/'yf.jtjon  of  resjH>ndents  is,  however,  that  who 
^Mn  wao  KuhHtitmed  as  plaiiitidT,  he  should  have  filed  a 

|d^;ijjorjtarv  bill  showing  his  interest  in  the 
[*r/8J     l/cfore  he  could  be  heard.     If  *sueh  were  tiw 

then  he  could  not  pro{vrly  be  a  i>artj  to  aojd 
in  the  case  until  ho  did  file  such  bill.  If  he  failed, 
boiiig  given  the  proper  opportunity,  to  file  the  bill,  the< 
allow in<^  the  Hubstitution  might  be  sot  aside,  the  bill 
misftcd  for  want  of  prosecution,  or  some  other  step  tai 
compel  him  to  file  the  proper  pleading.  But  certainl; 
cannot  proceed  to  try  a  case  on  its  merits  where  the 
plaintiff  has  no  complaint  or  other  pleadings  on  file. 
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BCCordiDg  to  respondents*  tlieorj,  is  a  decree  sub- 
^irgiu  to  costs,  and  affecting  property  in  which  he 
1  interest,  from  which  he  cannot  appeal  because  he 
>inplaint  on  file.  Where  one  is  party  to  a  record, 
.ppeal  from  it.  If  he  can  show  the  court  that  the 
t  is  erroneous,  he  will  be  entitled  to  a  reversal,  un- 
ipear  affirmatively  that  the  error  complained  of  can- 
iously  affect  his  interest.  In  this  case  the  errors 
idgment  are  palpable.  It  certainly  is  injurious  to 
>  have  a  judgment  against  him  for  costs.  If  ho  has 
be  mortgage,  as  he  shows  by  his  affidavit  asking  for 
atffon,  he  certainly  would  be  injured  by  other  por- 
the  decree.  If  this  court  cannot  say  that  he  did 
mortgage  from  Singleton,  for  want  of  proper  plead- 
x>f  or  findings  of  fact,  it  certainly  cannot  assume 
erse  of  that  proposition. 

ccording  to  thd  views  entertained  by  this  court, 
rgin  was  substituted  as  plaintiff  there  was  no  ne- 
rhatever  for  his  filing  any  supplemental  complaint, 
bdiugs  were  all  filed,  the  issues  (if  there  can  be  said 
Y  issues  in  the  case)  were  all  made  up.  The  court 
.  to  determine  what  relief  the  parties  were  entitled 

these  pleadings.  In  this  stage  of  the  case,  Virgin 
itO  court  and  says:  ^'I  have  bought  out  the  interest 
eton,  and  wish  to  bo  made  plaintiff  in  his  room  aud 

The  court,  under  the  statute,  has  the  discretion  to 
9  change.     If  it  is  made,  what  need  of  a  new  cora- 

The  question  is  (so  far  as  defendant  and  interven- 
concerned)  as  to  what  relief  is  Singleton  entitled 
,e  pleadings  on  file  aud  the  proof  that  may  be  there- 
troduced.  It  is  with  Singleton  they  had  the  con- 
,  and  it  is  none  of  their  business  what  trade 
er  is  made  between  Singleton  and  ^Virgin.  p39] 
uke  no  difference  to  them  whether  the  judg- 
ires  to  the  one  or  the  other. 

kve  looked  at  all  the  cases,  so  far  as  the  authorities 
o  library,  which  we  could  find  referred  to  under  the 
ilred  and  twentv-first  section  of  the  New  York  code, 
rresponds  with  our  section  Iti,  allowing  substitutions 
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in  cases  of  ibis  kind.  In  all  those  dases  we  cannot  fii 
where  the  party  applying  to  be  sabstitated  has  bee 
posed  by  the  defendant  on  other  than  two  grounds,  or 
there  has  been  any  collision  in  the  arguments  of  cqai 
the  opinions  of  courts  as  to  the  possibility  of  a  defeu 
having  more  than  two  objections  to  substitution.  T 
is  in  a  case  where  the  party  asking  to  be  substituted 
so  responsible  for  costs,  either  for  want  of  pecuniary  t 
from  absence,  or  some  other  cause,  as  the  original 
In  such  case,  the  courts  have  intimated,  at  leasl 
would  not  change  the  name  of  the  plaintiff  without  si 
or  some  satisfactory  arrangement  about  costs.  The 
class  of  cases  is  where  the  courts  have  suspected  the 
of  change  was  to  make  the  original  plaintiff  a  witnee 
such  cases  they  have  sometimes  refused  to  chanj 
plaintiffs  without  a  stipulation  that  the  originid  p 
should  not  be  called  as  a  witness.  In  other  cases  it 
to  be  held  the  change  would  be  made  as  a  matter  of  < 
on  the  petition  of  the  assignee  of  the  cause  of  action, 
original  plaintiff  consented.  If  such  was  the  cas 
change  could  by  no  possibility  hurt  the  defendants, 
original  plaintiff  would  forever  after  be  estopped  t 
the  transfer  to  the  substituted  plaintiff.  Usually 
signee  must  allege  and  prove  the  assignment  to  susi 
action  in  his  own  name.  If  it  were  not  so,  a  pre 
assignee  might  recover  a  judgment,  and  after  wan 
original  owner  of  the  claim  recover  a  second  judgnu 
the  same  demand.  But  this  could  not  be  in  the  case 
the  original  plaintiff  assents  to  a  substitution.  The 
are  between  the  original  }>arties,  and  no  change  of  pi 
is  required.  If  the  judgment  goes  for  plaintiff,  it 
ply  entered  up  in  the  name  of  the  assignee  instead  ol 
entered  for  the  original  plaintiff,  and  then  assignee 
judgment,    as  it  would   have   been    under  the  old 

tice. 
[*40]        *The  citation  of  respondent  from  Bar.  Ch. '. 

no  relevancy  to  a  case  of  this  kind.  It  only 
out  the  former  method  of  bringing  in  new  parties  ii 
eery  cases.     Under  the  former  chancery  practice,  if 
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unent  of  the  matter  in  controversy  was  made  during  the 
ding  of  a  suit,  the  assignee  might  be  brought  iu  as  a 
party,  but  the  name  of  the  original  plaintiff  did  not  dis- 
Bur.  He  still  continued  a  party  to  the  end  of  the  suit. 
ler  oar  statute  the  original  plaintiff  ceases  to  be  a  party 
he  suit. 

Je  can  find  no  case  reported,  either  in  California  or  New 
k,  under  statutory  provision  similar  to  ours,  M'here  it 
been  held  that  in  case  of  substituting  an  assignee  for 
old  plaintiff  it  has  ever  been  held  necessary  to  file  a 
plemental  cotnplaiut.  We  can  see  no  reason  for  such  a 
ne,  and  certainly  many  against  it.  It  would  certainly 
)lve  delay  and  unnecessary  cost. and  trouble  in  filing 
'  pleadings. 

lie  judgment  and  decree  of  the  court  below  must  be  re- 
ted,  and  the  court  will  enter  judgment  in  favor  of  the 
Jktifffor  the  amount  of  his  mortgage  debt,  interest  and 
ts,  directing  the  sale  of  the  mortgaged  property  to  pay 
same.  The  court  will  also  give  judgment  against  the 
irvenors  for  all  costs  occasioned  by  their  intervention. 
» court  will  also  direct  iu  its  decree  that  the  intervenors 
11  have  the  privilege  of  redeeming  this  property  upon 
game  terms  that  are  allowed  to  statutory  redemptioners. 

■ 

OHNSON,  J.,  did  not  participate  in  the  above  decision. 


02  PROPRIETORS  OF  THE  MEXICAN  MILL,  Ap- 
PELLANTS,  V.  THE  YELLOW  JACKET  SILVER 
MINING  COMPANY,  Respondent. 

[4  Nevada,  40.] 

txns  CANNOT  Sub  in  pABTNKBauip  Name. — The  "  Propriotora  of  the 

Ueiiciiu  Mill/*  a  copArttuTKhij)  or  unincori)oriite(l  AdHociiUioii,  cuuuot 

proM>cule  nn  action  uuder  kucU  cupartuertibip  or  uHsfKriate  imme. 

o  FLAi.vriFF,  NO  Action. — A  procrcdiLg  cumueuced  in  Huch  i\  name, 

there  bfiog  no  pluiutiff,  is  not  an  iictiou,  but  ii  mere  nnllity,  ami  maybe 

jiiuuiHsed  at  any  time,  and  the  objection  may  be  made  for  the  finit  time 

in  the  appellate  conrt. 

DiicDJtBKB  roB  Want  of  Plaintifp.— A  demurrer  for  **  defect  of    L*^l] 

wrties  plaiDtiiT,  '*  or  "  that  plaintiff  ban  not  legal  capacity  to  sue, " 

irill  not  reach  the  defect  of  a  proceediog  iu  snch  a  name. 
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If  no  Plaintiff,  no  Amendment. — A  proceeding  in  the  name  of  wi 
natural  nor  urtificial  person,  is  so  yitally  defective  as  to  bebefu 
reach  of  an  amendment. 

Appeal  from  the  District  Court  of  the  BeocMid  Jad 
District,  Ormsby  County. 

S.  M.  jClarke,  for  Appellants. 

[*42]        ^Hillyer  and  Whitman,  for  BespondeuL 

By  the  Court,  Johnson,  J. : 

An  appeal  is  sought  here  from  an  order  of  a  district 
refusing  an  injunction,  pending  other  proceedings,  in 
counsel  for  appellant  is  pleased  to  denominate  a  cit 
tion. 

These  proceedings  originated  with  a  complaint  in ' 
plaintiffs  are  styled  thus:  "The  plaintiffs,  the  propr 
of  the  Mexican  Mill,  a  copartnership,  doing  business  ii 
name  in  the  county  of  Ormsby,  State  of  Nevada." 

The  transcript  does  not  show  that  any  objection  was 
to  this  pleading  in  the  lower  court,  and  hence  we  iDf€ 
no  such  question  arose  there.  But  preliminary  to  c< 
ering  the  merits,  respondent  submits  in  effect  a  moti 
dismiss  the  appeal,  for  the  reason  that  it  cannot  be 
tained,  as  '*  *the  proprietors  of  the  Mexican  Mill  Co.,' 
neither  natural  nor  artificial  persons  autliorized  to  ma 
an  action  or  proceeding,  there  is  therefore  no  plaiutif 
consequently  no  action  or  proceeding  to  support  on  ii 
tion." 

Defendants  may,  by  virtue  of  special  provisions  c 
statutes,  bo  sued  by  their  copartner&hip  name;  and  j 
iffs,  in  a  limited  class  of  cases,  maintain  actions  uuc 
associate  name.  Yet  we  know  of  no  authoritj 
[*43]  utory  or  otherwise,  which  permits  an  actional 
ing  the  subject  matter  of  the  present  one  to  be 
ecuted  under  a  copartnei-sliip  associate  name. 

This  statement  of  the  law  is  not  controverted  on  the 
ment,  and  the  error  of  the  pleader  is  distinctly  coucet 
the  learned  counsel  for  apx^ellants;  but  assuming  tbui 
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lA  objection  merely  on  account  of  '*a  defect  of  parties 
pluntiff," he  insists  that  "the  objection  should,  iu  pursu- 
ftuceof  section  40  of  the  civil  practice  act,  have  been  taken  by 
demoirer,  and  thereupon  the  defect  might  have  been  cured 
\>j  au  amendment  of  the  complaint;  but  as  no  such  objec- 
tion was  made  in  the  lower  court,  and  defendaut  having 
anbmitted  to  a  trial  of  the  injunction  matter,  it  is  thereby 
ooDcIaded  from  raising  the  question  in  this  court." 

We  think  counsel  misapprehend  the  true  point  of  this 
objection.  It  is  not  such  a  difficulty  as  can  be  reached  by 
loythiug  contained  in  the  code  relating  to  demuri'ers. 
(Sees.  40,  45.)  It  is  therein  declared  that  the  defeudant 
nay  demur  for  certain  enumerated  defects  apparent  on  the 
bee  of  the  complaint,  among  which  are,  that  there  is  a  de- 
fect of  parties  plaiutiff  or  defendant,  and  that  plaintiff  has 
not  the  legal  capacity  to  sue.  When  any  of  these  defects 
do  not  appear  upon  the  face  of  the  complaint,  the  objection 
niay  be  taken  by  answer;  but  if  not  taken  by  either  demur- 
rer or  answer,  the  defendant  shall  be  deemed  to  have  waived 
the  same.  The  expression,  "  a  defect  of  parties,''  refers  to 
tte  absence  of  some  ])erson  or  persons  who  ought  to  be 
joined  with  the  party  on  the  record.  Nor  is  the  objection 
tbat  "the  plaintiffs  have  not  the  legal  capacity  to  sue,"  but 
tbat  DO  person,  natural  or  artificial,  is  named  as  plaintiff, 
(^'ortaiu  persons,  for  instance,  infants,  idiots,  lunatics,  and 
'^'taied  women,  cannot  sue  except  by  guardians,  next 
^onds,  or  in  the  case  of  married  women  by  joining  their 
"Qabands  in  certain  cases.  This  appears  to  bo  wliat  the 
provision  means,  and  not  the  absence  of  a  real  person  as 
Plaintiff;  and  therefore  it  would  seem  that  if  the  defendant 
wished  to  raise  the  objection  in  the  lower  court,  it  could  do 
0  only  by  motion  to  dismiss.  But  it  is  quite  immaterial  in 
ais  case  as  to  the  form  of  the  objection,  as  the  motion  is 
^ted  on  no  stronger  ground  than  that  if  it  had  been 
ade  in  the  court  below  the  adverse  party  miglit  have  cor- 
cted  its  pleading  by  amendment,  and  the  authori- 
>s  cited  by  appellant  *apply  only  to  such  a  class  of  [*44] 
ses.  But  it  will  be  conceded  that  if  the  defect  or 
lissiou  is  beyond  the  reach  of  an  amendment,  the  objec- 
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tion  may  be  token  at  any  time.  Section  68  of  tlie  code,  i^ 
treating  of  amendments,  provides  that  "  the  court  may,  i^ 
furtherance  of  justice,  on  such  terms  as  may  be  propeff 
amend  any  pleading  or  proceeding  by  adding  or  striking 
out  the  name  of  any  party,  or  by  correcting  a  mistake  in  the 
name  of  a  party,  or  a  mistake  in  any  other  respect."  *  *  * 

The  very  first  step  towards  the  commencement  of  a  civil 
action  or  proceeding  is  the  filing  of  a  complaint,  in  vhiek 
it  is  indis{)ensable  that  there  be  shown  a  plaintiff  and  a  de- 
fendant, and  without  which  it  is  an  absolute  nullity,  and 
renders  void  all  subsequent  proceedings  had  under  it.  In 
this  instance  no  person,  natural  or  artificial,  is  named  as 
plaintiff;  and  if  an  amendment  were  allowed  to  supply  the 
omission  tlie  effect  of  such  amendment  would  necessarily  be 
to  make  a  plaintiff  where  there  was  none  such  at  the  incep- 
tion of  the  action. 

The  section  just  quoted  establishes  an  exceedingly  libenl 
rule  respecting  amendments,  yet  there  is  nothing  in  its  terms 
which  would  authorize  an  amendment  of  the  character  sag- 
gested  by  the  record  before  us.  As  there  is  no  plaintiff  in 
this  ciise,  there  was  no  action  in  the  court  below  and  nothing 
to  amend.  So,  too,  there  being  no  appellant  in  this  court, 
there  is  really  no  appeal  to  be  heard  or  determined. 

In  accordance,  therefore,  with  the  views  expressed,  ^ 
must  allow  the  motion  to  dismiss  the  appeal.  This  concln- 
sion  forbids  inquiry  in  respect  to  the  other  question  dis- 
cussed by  counsel  at  the  hearing. 
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iS  F.  RONET,  Respondent,  v.  8.  8.  BUCKLAND, 

Appellant. 

[4  Nktada,  45.] 

>F  Partkeb  to  Borrow  Monet. — A  general  partner  in  a  mercantile 
iness  may  borrov  money  for  tbe  benefit  of  the  firm,  and  pledge  its 
lit  therefor,  unless  restrained  by  the  articles  of  copartnership,  of 
oh  tbe  lender  has  notice. 
rt  OF  Firm  for  Bonds  is  Hands  of  Partner. — A  general  partner 

mercantile  business,  haTing  obtained  from  a  third  person  certain 
ted  States  bonds  payable  to  bearer  for  the  lienefit  of  the  firm,  while 
lis  way  to  pledge  or  other^iso  raise  money  ni)on  them  for  the  par- 
te of  goo<ls  for  the  firm,  mcrt  his  death  by  disaster,  and  the  l)ond8 
»lo8t:  Held,  that  the  transaction  constituted  a  loan  to  the  partnership, 

that  the  firm  was  responsible  for  the  value  of  the  bonds. 
iUCTiON  OF  Statutes. — In  the  interpretation  of  any  phrase,  section 
entenco  of  a  statute,  the  first  thing  to  be  ascertained  is  the  ultimate 

general  purpose  of  the  legislature  in  the  enactment  of  the  law;  and 
n  that  is  known  or  ascertained,  every  sentence  and  section  of  the 
re  act  shonld  be  interpreted  with  reference  to  such  general  object, 

with  a  view  to  giving  it  full  and  complete  effect,  extending  to  it  all 
ogical  and  legitimate  results. 

(1)  6  Nev.  15;  7  »•▼.  15;  8  Kev.  312. 
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Idem. — lu  the  conRtruction  of  a  statute,  the  whole  act  being  taken  togete 
aud  the  geueral  object  apparent,  any  fugitive  expression  or  any  aeDtcMi 
which  it  is  impossible  so  to  interpret  as  to  make  it  accord  withttil 
further  such  general  object,  must  be  ignored  entirely. 

Section  340  of  Puacticb  Act  —  Mkanino  of  wouds  "Adybbsx  Piiei."— 
The  object  which  the  legislutare  had  in  view  in  passing  section  310  df 
the  practice  act,  was  to  make  eyen  the  parties  to  actions  competcfll 
witnesses  in  all  cases,  except  where  an  undue  advantage  might  be  gunel 
thereby.  By  the  phrase  '*  adverse  party*'  was  meant  the  actual  put| 
to  the  tniusaction:  ho  who  could  himself  testify  as^to  it 

Pabty  as  WiiTf  1C88  AGAINST  SuBviviNO  Pabtkeb. — ^Whoii  &  sornTing  ptitBir 
is  sued  for  a  loan  for  the  nse  of  the  firm  made  to  the  deceased  psitner, 
and  of  the  particulars  of  which  the  deceased  partner  only  was  cognizui^ 
the  plaintiff  is  not  a  competent  witness  in  his  own  behalf. 

Appeal  from  tbe  District  Court,  First  Judicial  District^ 
Storey  County. 
Tiie  facts  aro  stated  in  the  opinion. 

Williams  cfi  Buder,  for  Appellant: 

As  to  error  in  instructions  relating  to  facts  necessaiy  to 
constitute  partnership:  (Edw.  Bail.  34  and  94-6;  Jfomf. 
Stone,  5  Barb.  516;  Pars.  Cont.  612-13,  and  note  "k;" 
Story  on  Part.  sees.  127-8;  Butler  v.  Stocking,  4  Seld.  410.) 
The  plaintiff  Boney  was  not  a  competent  witness.  (Smith  t. 
Smilk,  1  Allen,  231;  Davis  v.  Davis,  26  Cal.  23;  39  Barb. 
520.)  Buckland,  by  operation  of  law,  "represents"  the 
interest  of  the  deceased  Bethel  as  to  one-half  the  demand 
sued  for.  (GraiU  v.  Shurtei',  1  Wend.  148;  Clark's  -Er-t. 
Cmringtoii,  7  Cranch.  308;  3  Phil,  on  Ev.  425,  note  2;  1 
Par.  Con.  31-2,  sees.  2  and  3;  Ball  v.  Cecil  dc  Bex,  6  Bing. 
Com.  Law,  181;  Evans  v.  Teathai-d,  2  Bing.  133;  Stat.  1861, 
219,  sec.  200.)  The  phrase  **  adverse  party,"  as  used  in 
the  statute,  means  **the  other  party  to  the  suit  or  in  in- 
terest." 

Aldrich  d:  DeLong,  for  Bespondent: 

If  the  transaction  between  the  plaintiff  and  Betbel  was  a 
bailment,  it  would  come  in  the  classification  of  the  books  of 
the  different  species  of  bailments  under  the  head  of  the  con- 
tract of  hiring.  (Edw.  Bail.  12,  37.) 

If  a  bailment,  Uio  \))u\ot  mtsA^  oxkV.  \i\%  Tv^ht  to  reoov^i 
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t proof  of  the  delivery  of  the  article  to  the  bailee,  and 
amAnd  for  its  return  and  a  refusal  to  return  it,  or  a 
0  to  excuse  the  non-return  by  proof  of  its  loss.  (Edw. 
^304,  305,  323;  1  Par.  Gout.  606.)  And  there  was  no 
of  the  loss  of  the  bonds,  and  no  attempt  to  excuse 
non-delivery.  (Edw.  Bail.  304,  305,  323  ;  Horlon  v. 
r,  3  Nev.  498.)  As  to  definition  of  ** representative." 
V-  DiU,  39  Barb.  516;  Par.  Con,  31,  32.)  Surviving 
may  settle  up  the  affairs  of  the  partnership.  (Stat. 
ky  219,  sec.  200.)  But  this  does  put  him  in  the  position 
irepreseutativeof  the  deceased.  As  to  meaning  of  adverse 
ty:  (Bigdotay.  MaUoinj,  17How.  Pr.  427.)  Plaintiff  may 
BKamined  as  a  witness.  (Bisaell  t.  Hamlin^  3  Bos.  383.)  As 
[pneral  rules  relating  to  partnership.  (1  Par.  Cont.  155; 
[nnch,  300;  3  Kent's  Com..  42). 

^By  the  Court,  Lewis,  J. :  [*52] 

Che  appellant  takes  this  appeal  from  a  judgment  rendered 
ODst  him  for  $1,500,  upon  an  indebtedness  of  a  mercan- 
I  firm,  of  which  the  defendant  is  the  surviving  partner. 
[hat  the  question  of  law  discussed  upon  this  appeal  may 
idlly  understood,  we  will  state  generally  the  facts  out  of 
lich  the  action  arose,  and  about  which  there  seems  to  he 
|4Kmtrover8y  in  this  court.  It  appears  that  in  the  year 
IB5|  the  appellant  Bucklaud  and  one  Henry  Bethel  were 
ipartners  in  the  mercantile  business  in  the  county  of  Lyon, 
bat  in  the  month  of  October  of  that  year  Bethel  obtained 
om  the  respondent  three  seven-thirty  bonds  of  thd  United 
kites,  which  were  made  payable  to  bearer,  and  in  tlie  ag- 
ngate  worth  the  sum  o[  $1,500.  The  plaintiff,  testifying 
B  Lis  own  behalf,  stated  that  these  notes  were  delivered  to 
letkel  to  be  used  by  the  firm,  but  to  be  returned  to  him 
poa  his  request;  that  Bethel  who  was  on  his  way  to  San 
nincisco  to  purchase  a  stock  of  goods  at  the  time  the 
ondswere  delivered  to  him,  proposed  pledging,  or  in  some 
ther  way  raising  money  upon  tliem,  and  to  use  the  money 
t  obtained  in  the  purchase  of  goods  for  the  firm.  The 
aintilFalso  testified,  and  the  jury  by  their  verdict  found, 
at  the  bonds  were  delivered  for  the  benefit  of  the  firm. 
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Bethel  lost  his  life  by  the  wreck  of  the  steftmer  upon 
which  he  had  taken  passage,  before  reaching  Sau  Franciaeo, 
and  as  nothing  was  afterwards  heard  of  the  bonds,  it  is  fiap- 
posed  they  were  lost  in  the  wreck.     The  verdict  being  for* 
the  plaintiff,  the  defendant  appeals,  and  asks  a  reversal  oi 
the  judgment  for  the  following  reasons:     "First.  Becaua 
the  transaction  with  Bethel,  as  shown  by  the  evidence,  waa 
a  mere  bailment,  not  a  loan;  that  it  was,  therefoia, 
P53]     ^simply  a  personal  matter  between  Bethel  and  tlie 
plaintiff,  and  not  a  partnership  transaction,  thera- 
spective  partners  not  having  the  power  to  bind  the  firm  m 
such  transactions;    and,   Second.    It  is  claimed  that  tk 
plaintiff  was  not  a  competent  witness  to  prove  the  tranaM- 
tion  between  himself  and  Bethel,  the  latter  not  being  aliva 
at  the  time  of  the  trial.     These  two  propositions  constitaia 
the  foundation  of  the  argument  on  behalf  of  the  appellaoi 
and  present  the  only  question  necessary  to  be  discussed  bj 
this  court. 

It  must  be  conceded  in  the  outset  that  the  power  to  bind 
the  firm  in  transactions  of  the  character  in  question  existed, 
if  at  all,  as  incidental  to  or  included  in  the  power  to  bonov 
money  for  the  benefit  of  the  firm ;  for  there  is  nothing  is 
the  articles  of  copartnership  beyond  that  which  could  po^ 
haps  authorize  it.  If  it  be  demonstrated  that  Bethel  poi- 
sessed  the  power  to  bind  the  firm  of  which  he  was  a  men- 
ber  by  such  a  transaction,  that  will  dispose  of  the  M 
proposition  of  counsel,  for  the  jury  have  found  that  he  did 
in  fact  act  on  behalf  of  the  copartnership,  and  upon  tbe 
record  us  it  comes  before  us,  that  fact  cannot  be  questioned; 
hence,  did  he  possess  the  power  to  act  for  the  firm  in  tb 
tninsaction?  is  the  question  now  necessary  to  be  considered. 

This  was  a  general  partnership  in  mercantile  business, 
and  consequently  the  powers  and  liabilities  of  the  respec- 
tive partners  must  be  determined  by  the  rules  generally 
governing  such  copartnerships. 

Mr.  CoIIycr  thus  epitomizes  the  powers  of  each  member 
of  a  commercial  copartnership:  "He  may  buy,  sell,  or 
pledge  partnership  effects;  he  may  borrow,  receive,  or  pay 
money;  he  may  draw,  indorse,  or  accept  bills,  notes,  ohecbi 
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■d  Other  negotiable  inatraments;  and  he  may  procure  in- 
DiDce  for  the  firm,  and  do  any  other  acts,  and  enter  into 
qrcontracts  in  reference  to  the  business  of  the  firm,  whicli 
n  incident  or  appzopriate  to  such  business,  according  to 
IB  ordinary  course  or  usage  thereof."  (Coll.  Part.  348.) 
JBong  all  the  powers  with  which  he  is  invested  none  i^ 
loro  universally  recognized,  or  acknowledged,  than  that  of 
ODowing  money  for  the  benefit  of  the  firm,  and  binding  it 
f  contract  for  its  payment,  a  power  which,  whilst 
may  perhaps  be  the  most  *dangerous,  is  more-  [*54] 
rer  the  most  essential  with  which  a  partner  in  a 
mercantile  firm  can  be  clothed,  for  it  greatly  enhances  the 
»dit  of  a  firm  in  mercantile  business,  and  a  vast  facility  is 
lereby  given  to  all  its  dealings,  insomuch  that  the  partners 
ay  reside  in  different  parts  of  the  country,  or  even  of  the 
arid.  The  power  of  each  member  of  such  a  ])artnersliip 
bind  his  associates  for  the  payment  of  money  borrowed 
'him  for  the  benefit  of  the  concern,  is  limited  only  by 
hud  notice  being  brought  to  the  creditor  that  the  articles 

eopartnership  deprived  each  member  of  the  general 
wer  of  borrowing  money  for  the  firm. 
"It  may  be  laid  down  as  a  general  rule,"  says  Mr.  Col- 
ur»  "that  partners  are  bound  universally  by  what  is  done 
^  each  other  in  the  course  of  the  partnership  business." 
One  partner  may  pledge  the  credit  of  the  other  to  any 
QOQDt,"  is  the  strong  language  employed  by  Lord  Kenyon. 
loll.  Part.  349.)  If  each  partner  may  thus  borrow  money 
r  the  benefit  of  the  firm,  and  pledge  the  credit  of  his  as- 
tdates  for  that  purpose,  can  it  be  claimed  that  ho  may  not 
isort  to  any  of  the  usual  means  employed  for  that  purpose? 
i  18  well  settled  that  a  partner  may  obtain  the  indorsement 
!  a  stranger  to  the  firm  note,  and  if  such  indorser  bo  corn- 
died  to  pay  such  note  there  is  certainly  no  doubt  but  he 
ight  recover  from  the  firm.  Had  the  plaintiff  in  this  case 
Ten  his  own  note  to  Bethel  for  the  purpose  of  aiding  him 

borrowing  money  for  the  firm,  or  indorsed   the  firm 

per  and  been  compelled  to  pay  it,  there  can  hardly  be  a 

abt  of  Bethel's  right  to  obtain  such  security,  or  of  the 

untiff*8  right  to  recover  from  the  firm  should  he  be  com- 
Nkv.  Dm.— 36 
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pellecl  to  pay  it.     Such  transactions  are  of  daily  occarrenos 
among  mercantile  men,  and  are  perfectly  legitimate. 

If  ill  such  case  Bethel  could  bind  the  firm,  why  might  bo 
not  also  obtain  otlier  security  for  the  same  puriK>se?   The 
character  of  the  security  should  certainly  not  affect  tin 
rights  of  the  creditor,  especially  if  it  appear  that  itwasi 
hova  jid/e  transaction  for  the  purpose  of  raising  money  for 
the  benefit  of  the  partnership.     The  goTemment 
[*o5]     securities  obtained  from  the  plaintiff  have  a  *tlefinito  \ 
market  value,  usually  being  at  par  and  easily  con- 
verted into  money.     Indeed,  they  may  be  readily  used  tt  \ 
money  although  not  a  legal  tender.    If  to  obtain  the  plaint- 1 
ifiTs  own  note  or  an  accommodation  indorsement  from  hia  < 
would  have  been  a  proper  transaction  on  the  part  of  the' 
plaintiff  and  within  his  legitimate  authority  as  member  of  ft. | 
mercantile  firm,  we  can  see  no  possible  rea:.  on  whyitvai; 
not  fully  as  legitimate  and  as  completely  within  his  power 
to  obtain  other  securities   to   aid   the  firm   in  borrowing 
money.     The  borrowing  of   money  for  the  benefit  of  the 
partnership  was  the  ultimate  object  of  the  transaction  with 
the  plaintiff. 

That  was  legitimately  within  the  power  of  the  deceased 
partner,  and  the  only  objection  which  seems  to  be  made 
now  is  to  the  means  Avhich  Bethel  took  to  accomplish  that 
object.  The  object  was  legitimate.  The  means  adopted 
were  not  very  unusual;  hence  we  see  no  reason  why  the fina 
should  not  be  liolden  for  the  value  of  Ihe  securities  obtained 
from  the  plaintiff  precisely  the  same  as  if  he  had  advanded 
the  amount  in  money  to  the  concern.  As  this  question  wiD 
necossarily  be  iinolved  in  another  trial  of  this  cause  we hafe 
deemed  it  expedient  to  dispose  of  it  at  this  time,  althongb 
we  reverse  the  judgment  upon  the  other  point  argned  by 
counsel  for  apiH^llant. 

AVlieiher  the  plaintiff  could  properly  be  examined  as  a 
witness  on  his  own  behalf  as  to  the  transaction  between 
hinisi'If  and  Bethel  is  a  question  dejxjnding  entirely  npouthe 
construction  to  bo  placed  upon  section  340  of  the  practiceact 
as  amended  in  the  year  lStf4,  (Stat.  1864,  77),  which  de- 
clari's  that  **all  \h?tisovi^  \\\v\io\3\  ^iiss^^tiou  including  partte 
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\  interested  in,  the  sait,  except  where  the  adverse 
ad  or  where  the  opposite  party  shall  be  the  ad- 
,  executor,  or  legal  representative  of  a  deceased 
f  be  witnesses  in  any  action  or  proceeding,  except 
le  provided  in  this  chapter  of  this  act.'*  The  old 
lerally  stated,  was  that  no  person  who  was  inter- 
3  result  of  a  suit  was  a  competent  witness, 
section  of  the  practice  act  abrogates  the  old  rule 
s  even  the  parties  to  an  action  competent  in  all 
pt  when  the  "adverse  party**  is  dead  or  the  op- 
tj  is    the  legal   representative    of   a  deceased 

ler  the  plaintiff  incompetent  as  a  wibiess  [*56] 
1  behalf  in  this  action  therefore,  it  must 
t  the  "adverse  party"  is  dead,  or  that  the  def end- 
legal  representative  of  a  deceased  person/*  other- 
>uld  be  fully  competent  under  the  practice  act. 
is  to  be  understood  as  the  adverse  party  is  the 
.pon  which  counsel  differ  in  opinion — attorneys 
nt  arguing  that  by  the  words  "adverse  party*'  is 
party  actually  engaged  in  the  transaction  out  of 
action  arose,  whilst,  on  the  other  hand,  it  is 
at  the  other  party  thus  referred  to  is  the  pei*son 
ind  or  principally  interested  in  such  transaction, 
)  have  any  personal  knowledge  of  the  matter  him- 
t.  Assuming  such  to  be  the  construction  to  be 
on  these  words,  counsel  for  respondent  argues 
tthel  represented  the  firm  of  Buckland  &  Bethel 
ig  the  securities  in  question,  the  defendant  Buck- 
agally  a  party  to  the  transaction,  and  he  being  the 
[>artner  of  that  firm  and  the  proper  defendant  in 
nust  be  deemed  the  "adverse  party."  The  crude 
of  the  section  under  consideration,  and  the  evi- 
e  on  the  part  of  the  legislature  to  give  full  expres- 
>  object  which  it  had  in  view,  involves  this  ques- 
,ve  doubts,  and  probably  makes  a  perfectly  satis- 
utiou  of  it  altogether  impossible, 
nrithstanding  its  crudity,  the  chief  or  ultimate  ob- 
the  legislature  hod  in  view  is  quite  apparent,  and 
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in  the  conclusion  at  wbick  we  Lave  arrived,  weliaTei 
as  possible  endeavored  to  carry  out  what  we  undeniu 
have  been  that  object.  The  imperfection  of  linman 
guage  renders  the  complete  and  exact  expression  of  th( 
in  all  cases  utterly  impossible.  To  give  expression 
times  to  exactly  what  is  intended,  to  employ  words  ^ 
are  neither  too  comprehensive  nor  too  limited,  is  ft] 
which  no  proficiency  in  philology  can  bestow  upon 
The  positive  definition  of  words  is  often  modified  1 
context,  and  by  the  peculiar  ideas  or  notions  whicl 
person  entertains  of  the  subject  or  thing  spoken  of;  a  ] 
or  sentence  taken  by  itself,  therefore,  will  not  alwaj 
vey  the  precise  idea  intended  to  be  expressed.  Adi 
this  imperfection  and  inappropriate  use  of  language 

so  often  renders  the  intention  of  the  legislati 
[*57]     certain,  *is  the  further  difficulty  of  producing 

entirely  harmonious  in  all  its  parts  and  detai 
is  not  unfrequently  the  case  that  the  general  object  < 
pose  is  perfectly  clear,  whilst  the  details  and  meai 
scribed  for  carrying  such  purpose  into  execution  an 
and  contradictory.  Hence,  in  the  interpretation 
phrase,  sentence  or  section  of  a  law,  the  first  thing  tc 
certained  is  the  ultimate  and  general  purpose  of  the ! 
ture  in  the  enactment  of  the  law.  When  that  iskn* 
ascertained,  then  every  sentence  and  section  of  the 
law  should  be  interpreted  with  reference  to  such  ( 
object,  and  with  a  view  to  giving  it  full  and  complete 
extending  it  to  all  its  logical  and  legitimate  results, 
object  must,  of  course,  be  ascertained  from  the  act 
But  the  Avhole  act  must  be  taken  together,  and  w1 
general  object  is  apparent,  any  fugitive  expression, 
sentence  which  it  is  impossible  so  to  interpret  as  to  i 
accord  with,  and  further  such  general  object,  must 
nored  entirely.  • 

Now,  the  ultimate  and  general  object  which  the  ! 
lature  had  in  view  in  the  enactment  of  the  sectioi 
consideration,  was  to  make  even  the  parties  to  actioi 
potent  Avitnesses  on  their  own  behalf,  in  all  cases  excep 
an  undue  advantage  might  be  gained  thereby.   That  o 
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>  a  transaction  should  not  be  allowecl  to  testify  in  his 
lehalf  as  to  the  character  of  such  transaction,  when 
Jier  party  or  parties  to  it  cannot  be  produced  to  tes- 
9  dictated  by  the  most  obvious  considerations  of  pru- 
and  the  clearest  principles  of  justice.  The  common 
ally  recognizing  the  weakness  of  human  nature  and 
taral  inclination  of  man  to  color  everything  to  suit 
n  interest  or  desire,  made  all  persons  having  any  di- 
iterest  in  the  result  of  an  action  incompetent  as  wit- 
.  Our  statute,  however,  which  bears  the  marks  of 
V)gres8ive  and  innovating  genius  of  the  age,  sweeps 
dl  the  barriers  which  the  cautious  wisdom  of  the  com- 
AW  threw  around  litigants;  and  with  few  exceptions 
(  all  persons  into  tlie  witness-box,  regardless  of  the 
it  which  they  may  have  in  the  action.  But  there  aro 
istances,  it  seems,  under  which  the  legislature  con- 
:1  itself  justified  in  denying  this  right;  that  is,  Avhen 
idverse  party  is  dead,"  or  where  the  opposite 
18  the  legal  representative  of  a  deceased  *per-  [*58] 
But  why  should  the  fact  that  one  of  the  par- 
ses or  is  sued  in  the  character  of  executor  or  admin- 
T  deprive  the  other  ])arty  to  the  suit  of  the  right  to 
?  The  answer  is  obvious;  because  the  legislature, 
less,  deemed  it  injudicious  and  unjust  to  allow  a  per- 
testify  on  his  own  behalf  about  a  transaction,  Avhen 
her  person  actually  engaged  in  it  is  unable  to  appear 
ison  of  death.  Although  actions  might  often  arise 
transactions  had  with  the  executor  or  administrator 
nally,  and  no  exception  is  made  in  such  cases,  yet  that 
otive  of  the  legislature  was  as  we  have  stated  it  can 
f  admit  of  a  doubt.  What  other  possible  object 
there  have  been  for  the  exception  to  the  general  right 
to  all  persons  in  the  section?  When  both  parties  to 
saction  or  contract  can  be  brought  before  the  court 
xamined,  it  cannot  be  said  to  be  unfair  for  either. 
ight  is  equal  and  natural,  and  if  there  bo  any  conflict 
)ir  testimony,  the  judge  or  jury  is  to  decide  between 
As  a  general  rule,  no  undue  advantage  could  be 
in  such  case,  but  the  danger  of  admitting  one  party 
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to  a  transaction  to  testify  when  the  tegtimon; 
cannot  be  obtained,  is  too  apparent  to  need  c 

If  the  general  object  of  the  legislature  wi 
persons  to  testify  when  both  sides  of  the  ti^ai 
be  presented  to  the  court  and  not  otherwis 
were  not  its  object,  we  can  see  no  reason  wh^ 
whatever  should  be  made  to  the  general  rig 
the  first  part  of  the  section),  we  discover  at 
the  ''  adverse  party"  is  meant  the  actual  part 
action,  he  who  can  himself  testify  as  to  sue 
No  other  construction  will  give  effect  to  what 
to  have  been  the  purpose  of  the  legislature. 

Buckland,  it  is  true,  was  legally  a  party  U 
tion,  but  he  knew  nothing  about  it.  Bethel  a 
gaged  in  it.     By  the  spirit  of  the  statute, 
plaintiff  is  as  incompetent  a  witness  on  his  o 
Buckland  were  not  even  legally  a  party  U 
He  cannot  be  confronted  by  the  other  p; 
gaged  iu  the  transaction  upon  which  this  st 

This    rule  will    undoubtedly  operate   1 
cases,  as  all  general  rules  do.     Such  maj 
this  ease,  for  the  plaintiff's  truth  a 
[*59]     recollection  is  impressed  upon  *' 

testimony,  and  without  it  he  may 
we  cannot  construe  the  law  so  as  to  obvi} 
every  case. 

The  plaintiff  was  not,  therefore,  in  oui 

tent  witness  on  his  own  behalf,  and  th 

mitting  his  evidence. 

Judgment  reversed,  and  a  new  trial 
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JACOB  STAININGEE,  Appellant,  v.  GEORGE  AN^ 
DREWS  ET  AL.,  Respondents. 

[4  Nktada,  59.] 

^buHUMi  TiTLB  TO  PuBZJO  Lakd. — A  title  to  pnblio  land  not  snrvcyecl  or 
fanragfat  into  the  market  by  government,  snfficient  to  maintain  cjeet- 
iM&t,  may  be  acqnircd  only  in  one  of  two  ways:  either  by  a  compli- 
nce  with  the  requirements  of  the  statute  relating  to  possessory  actious, 
orbyaetnal  possession  or  occupation  of  such  land. 

luioxABLK  TxKK  TO  Impbotk  Publio  Land.—  A  Settler  on  public  land  is 
entiUed  to  a  reasonable  time  after  his  location  to  inclose  it,  or  to  make 
neh  improyements  as  may  be  necessary  to  its  enjoyment;  and  dnriug 
noh  time  he  will  be  protected  precisely  the  same  as  if  he  hud  perfected 
hy  possession,  by  inclosure,  or  otherwise. 

'•nasioM  Nkcksbabt  to  Maintain  Ejectmknt.— A  settler  on  public  land, 
if  ousted  after  the  lapse  of  reasonable  time  within  which  to  improve  it, 
^^nncoTer  against  the  person  in  possession  only  by  showing  uu  actual 
'M>torioa8  prior  possession. 

**■*•»  ».  NoTi»  (1  Nev.  68)  Appbotkd  as  to  possession  of  public  laud 
'^oired  to  maintain  ejectment. 

^^  PoflsuBiON. — Actual  possession  of  land  is  the  purpose  to  enjoy  the 
**•»  united  with  or  maifested  by  such  >'i8ible  acts,  improveuients  or 
«Bck%|ir^  as  will  give  to  the  locator  the  absolute  and  exclusive  eujoy- 

«»ent  of  it 

^'^^xi  DiLioKKCB  IN  Taking  Actual  Possession.  —  A  locator  upon 

j^^^io  land,  who  shows  that  be  first  eutcred  upon  it,  marked  out  the 

J^'^'Ularies,  and  diligently  proceeded,  or  diligently  made  proparations, 
^o  such  acts  as  were  necessary  to  constitute  an  actual  possessiou, 

^^   l>e  entitled,  even  without  showing  an  actual  possession,  to  recover 

^^IJst  a  person  subsequently  entering. 

'^^H  OF  Fact. — ^The  question  as  to  whether  a  settler  on  public  land  has 

^^^^^^eeded  with  reasonable  diligence  to  follow  up  his  locution  with  the 

^^^ssary  improvements,  so  as  to  recover  against  a  subsequent  posses- 

'*^*'»  is  a  question  of  fact  for  the  jury. 

^^J*EAL  from  the  District  Court  of  the  Seventh  Judicial 
^^^ict,  Nye  County. 

Ejectment  for  a  tract  of  about  one  hundred  and  [*C0] 
Xy  acres  of  land  on  Musquito  creek. 
On  the  trial  the  i)laintiflf  produced  four  witnesses,  from 
lose  testimony  it  appeared  that  on  or  about  July  18,  1866, 
)  plaintiff  and  his  brother,  Samuel  Staiuinger,  deter- 
Ded  to  locate  three  quarter  sections  of  public  land  for 

(1)  3  Ner.  282;  6  Kev.  44;  0  Nov.  21;  11  Nor.  171. 
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ogricuUaral  purposes  on  Musquito  creek,  the  upper  one  tor 
Samuel,  the  middle  one  for  u  partner  of  theirs  named  Blis&i 
and  the  lower  (the  one  in  dispute)  for  the  plaintiff.    They 
proceeded  to  construct  a  shantj  or  shelter  of  willow  bndi 
upon  the  middle  quarter  section,  and  marked  the  boandaries 
by  putting  up  posts  at  each  corner  of  each  of  the  quarter 
sections,  and  then  a  line  of  poles  from  two  to  three  hun- 
dred yards  apart  around  the  entire  tract,  and  dug  short 
ditches  from  each  of  the  corner  posts  along  the  bonndmj 
lines,  intended  to  designate  the  direction  of  the  lines.   The 
coiner  posts  were  large,  with  the  ground  from  the  ditches 
thrown  up  into  mounds  around  them ;  the  poles  were  from 
eight  to  twelve  feet  high,  and  could  be  seen  from  any  par{ 
of  the  tract.     They  had  with  them  a  pick,  a  shovel  and  an 
ax,  and  a  short  stock  of  provisions. 

On  July  21,  their  provisions  becoming  exhausted,  they 
started  for  Austin,  intending  to  return  with  supplies  and 
settle  permanently,  with  their  partner,  upon  the  land.  That 
place  was  eighty  miles  distant,  but  the  nearest  point  at 
which  they  could  obtain  provisions  and  tools.  Before  leaf- 
ing, they  deposited  their  shovel,  pick  and  ax  in  the  sbanfy, 
and  put  up  a  notice  on  it,  written  on  paper,  describing  their 
claim  to  the  land,  and  stating  that  they  had  gone  to  Austin 
for  provisions.  After  an  absence  of  seven  days,  they  re- 
turned from  Austin  wuth  a  team,  provisions  and  tools,  arriv- 
ing on  July  28,  and  Bliss  came  with  them.  They  found 
Thomas  Andrews  in  possession  of  the  quarter  section 
claimed  by  plaintiff.  They  (lemanded  possession  fromhiffl, 
which  was  refused.  He  admitted  that  he  had  seen  their 
posts  and  poles,  and  marks  of  location,  and  the  written  notiee 
left  by  them,  but  said  that  he  had  possession  and  intended  to 
hold  it,  and  that  if  plaintiff  wanted  it,  he  would  have  to  fight 
for  it.  Several  attempts  were  made  to  obtain  possession  of 
the  quarter  section  in  dispute,  but  were  repelled  by  force. 
On  the  close  of  the  plaintiff's  testimony,  defendant  moved  for 
a  nonsuit  on  the  ground  that  sufficient  possession  had  not 
been  shown  to  recover  in  ejectment.  The  court  below  sob^ 
tained  the  motion,  and  ordered  judgment  accordingly. 
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C,  Foster^  for  Appellant: 

recovery  may  be  had  upon  prior  possession  alone, 
oat  complying  with  the  provisions  of  the  possessory  act. 
^  V.  CatM.  16  Cal.  573;  Bradshaw  v.  Treat,  G  Cal.  172; 
cAiira^  V.  Lanckr,  28  Gal.  331;  English  v.  Johnson,  17 
115.) 

e  acts  performed  by  plaintiff  were,  under  the  peculiar 
mstauces  of  the  case,  8u£5cient  to  enable  him  to  re- 
.  {Plume  V.  Seward,  4  Cal.  96;  Uuiton  v.  Schumalcer, 
a.  453;  Borel  v.  RoUina,  30  Cal.  408.)  He  who,  by 
or  fraud,  prevents  the  necessary  acts  from  being  done, 
not  afterwards  be  allowed  to  defend  on  the  ground 
Ihey  have  not  been  performed.  {Sankey  v.  Noijes,  1 
68.)  The  plaintiff  was  away  for  the  purpose  of  get- 
be  necessaries  of  life  and  tools  to  ehable  him  to  im- 
the  land  he  had  located;  and  this  must  be  considered 
rk  on  the  land.  {Packer  v.  HeaJLon,  9  Cal.  570;  Me- 
iy  Y.  ByingUyn,  12  Gal.  426.)  When  a  series  of  acts  is 
red  to  be  performed,  the  last  act  relates  back  to  the  first. 
i€8  V.  Stark,  4  Cal.  412.)  In  support  of  plaintiff's 
to  maintain  this  action.  (Kelly  v.  Naioma  W.  Co.,  6 
.08;  Maeris  v.  Bickndl,  7  Cal.  262;  KunbaUv.  Gearhart, 
i.  27;  IVeaver  v.  Eurel:a  Lake  Co.,  15  Cal.  271.) 

omaa  FUch,  also  for  Appellant: 

9  posting  of  a  notice  of  claim  by  plaintiff  upon  the  land 
videnoe  of  possession.  {Thompson  v.  Lee,  8  Cal.  280.) 
e  placing  of  a  line  of  stakes  around  the  land.  {Sankey 
yes,  1  Nev.  68.)  And  going  to  Austin  for  tools  and 
sions.     (9  Gal.  569.) 

).  S.  Ihipp,  also  for  Appellant: 

there  had  been  a  verdict  for  plaintiff  it  would  have 
error  in  the  court  to  grant  a  new  trial,  on  the  ground 
infficiency  of  evidence  to  justify  it.  {Ringgold  v.  Haven, 
.114;  Lobar  v.  Koplin,  4  Comst.  549;  DeRo  v.  Cordes, 
1.  117;  Sheldon  v.  Hudson  R.  R.  Co.,  29  Barb.  229; 
m  v.  Dewey,  13  Cal.  42.) 
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HaiTy  L  Tliornhn,  for  Hespondents: 

The  nonsuit  was  properly  allowed  if  the  evidence  offered 
by  plaintiff  was  clearly  insufficient  to  support  Lis  actioD. 
{Murphy  v.  WaUiugford,  6  Cal.  648;  Polack  v.  BwiK  ^ 
Cal.  10.) 

To  maintain  ejectment  it  was  incumbent  upon  plaintiff  to 
sht)w  compliance  with  the  provisions  of  the  statute  of  1861- 
5,  3d3,  or  common  law  possession.  When  Andrews  entered 
there  was  no  inclosure;  no  actual  presence  of  the  claimant; 
no  \q^x\\  poasessio  pedis ^  and  none  were  at  any  time  since «^ 
quired  or  pretended.  The  case  of  Sauhey  v.  Noyes  (1  Ner. 
71),  cited  by  plaintiff  does  not  support  his  case.  UnaUa 
to  establish  actual  possession,  plaintiff  seeks  to  recover  on 
his  intention  to  possess.  I  am  not  familiar  with  any  cue 
in  which  it  has  been  held  that  land  could  be  recovered  M 
this  shadowy  claim  of  intended  but  unaccomplished  poeses- 
sion.  The  doctrine  of  relation  is  only  applied  where  tb 
acts  of  location  and  appropriation  are  completed.  (?fdw 
V.  Kehoe,  15  Cal.  316.) 

[*66]        *By  the  Court,  Lewis,  J. : 

There  seems  to  be  but  two  methods  in  this  State  of  •&• 
quiring  title  sufficient  to  maintain  ejectment  to  public  knd 
not  surveyed  or  brought  into  the  market  by  the  geoeffl. 
government,  and  these  are:  First.  By  a  compliance  vill 
requirements  of  **An  act  prescribing  tlie  mode  of  w*"^ 
tainiug  and  defending  possessory  actions  for  public  W« 
in  this  State."  (Stat.  1864-5,  343.)  Second.  By  actoJ 
possession  or  occupation  of  such  land. 

The  plaintiff  in  this  action  does  not  pretend  to  haTecWO' 

plied  with  the  requirements  of  the  hiw  above  reitf' 

[*67J     red  to,  and  hence  his  *title,  if  he  has  any,  "f^ 

entirely  upon  his  possession  or  appropriation  of  tw 

land  in  controversy. 

Whether  he  had  acquired  such  possession  of  the  land  » 
the  time  the  defendant  intruded  upon  it  as  to  entitle  uiA 
to  recover  it  in  this  action,  is  the  only  question  not  de 
manding  the  consideration  of  the  court.     The  person  b^ 
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^fing  a  tract  of  public  land  should  have  a  reasonable 
le  after  the  location  to  inclose  it,  or  to  make  such  im- 
Dvement  as  may  be  necessary  to  its  enjoyment;  and  dur- 
;that  time  he  must  be  protected  precisely  the  same  as  if 
!  bad  perfected  his  possession  by  inclosure  or  otherwise, 
it  if  ousted  after  the  lapse  of  such  reasonable  time,  ho  can 
ly  recover  by  showing  an  actual,  notorious  prior  posses- 
>D.  Such  has  been  the  rule  almost  invariably  followed 
'the  courts,  whenever  the  question  has  been  directly  pre- 
nted.  So  it  was  held  in  the  case  of  Plume  v.  Setcairl  (4 
J.  94;)  and  in  Coryell  v.  Cain  (10  Cal.  567).  In  this  last 
86,  the  supreme  court  of  California  uses  the  following 
Qgnage  upon  the  question : 

"And  with  public  lands,  which  are  not  mineral  lands,  the 
ile  as  between  citizens  of  the  State,  where  neither  connects 
mself  with  the  government,  is  considered  as  vested  in  the 
rat  possessor,  and  to  proceed  from  him.  This  possession 
oat  be  actual  and  not  constructive,  and  the  right  it  con- 
(18  must  be  distinguished  from  the  right  given  by  the  pos- 
388ory  act  of  the  State.  That  act,  Avliich  applies  only  to 
inds  occupied  for  cultivation  or  grazing,  authorizes  actions 
)r  interference  with  or  injuries  to  the  possession  of  a  cLiim 
ot  exceeding  one  hundred  and  sixty  acres  in  extent,  where 
Brtain  steps  are  taken  for  the  assertion  of  the  claim,  and 
>  indicate  its  boundaries.  Parties  relying  upon  the  right 
inferred  by  this  act  must  show  a  compliance  Avitli  its  pro- 
'sions.  They  can  thus  maintain  their  action  without  show- 
(g  an  actual  inclosure,  or  actual  possession  of  the  whole 
^m.  But  when  reliance  is  placed  not  upon  the  act,  but 
Pon  prior  possession  of  the  plaintiff,  or  of  the  ])Jirties 
'^ngh  whom  he  claims,  such  possession  must  bo  shown 
*  have  been  actual  in  him  or  them." 

In  delivering  the  opinion  of  the  entire  ocnirt  in  tlio  case 
Lawrence  v.  Ftdlon  (10  Cal.  GOO),  Justice  Norton  said: 
Tbe  court  charged  the  jury  that  to  enable  the 
iiintiff  to  ^recover  thoy  must  bo  satisfied  that  the  [*C8] 
rson  under  whom  ho  claimed  had  had  an  actual 
lafitle  occupation,  and  had  subjected  the  land  to  his  will 
1  control  for  some  space  of  time;  that  mere  assertion  of 
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title,  coupled  with  casual  acts  of  ownership,  is  not 
cient.  This  charge  is  objected  to  ou  the  ground  that 
word  occupation  is  more  extensive  than  the  word  posses- 
sion, and  conveyed  to  the  jury  the  idea  that  the  party  most 
himself  have  lived  upon  the  premises.  The  word  oconpaiit 
may  be  so  used  in  connection  with  other  expressions,  or 
under  peculiar  facts  of  a  case  as  to  signify  a  residence.  Bat 
ordinarily  the  expression  *  occupation,*  * posseasio  p«G»,' 
*  strbjection  to  the  Avill  and  control,'  are  employed  as  synon- 
ymous terms,  signifying  actual  possession.'* 

The  court  held  the  charge  given  by  the  court  below  as 
correct,  and  affirmed  the  judgment.  {Hutton  v.  Schumikft 
21  Cal.  453.)  The  doctrine  declared  in  these  cases  was sab- 
sequently  approved  in  Polack  v.  McGrath  (32  Cal.  15.)  The 
Kentucky  court  of  appeals  say,  in  Mye^^a  v.  AIcMUlan^s  Hein 
(i  Dana,  483),  that  when  prior  possession  alone,  short  of 
twenty  years  is  relied  on  in  ejectment,  it  must  be  shown  to 
have  been  an  actual  possession,  or  such  as  would  maintaii 
trespass.  So  this  court  held  in  the  case  of  Sankey  v.  Sop 
(1  Nev.  68.)  That  the  plaintiff  must  show  an  actual  prior 
possession  after  ho  has  had  a  reasonable  time  to  secare  it, 
to  enable  him  to  recover  in  ejectment  where  possession 
alone  is  relied  on,  is  a  rule  clearly  declared  by  the  autLoriiies 
above  referred  to;  but  what  is  to  be  undei*stood  as  an  actual 
possession,  or  what  acts  will  constitute  it,  is  the  question 
now  left  to  be  determined.  Actual  possession  of  laud  is  the 
purpose  to  enjoy,  united  with  or  manifested  by  such  visible 
acts,  improvements  or  iuclosur^s  as  will  give  to  the  locator 
the  absolute  and  exclusive  enjoyment  of  it.  But  it  is  almost 
impossible  to  give  a  succinct,  and  at  the  same  time  a  com- 
prehensive definition  of  actual  possession.  It  will  bo  belter 
explained  and  understood  by  a  reference  to  decided  cases, 
and  the  language  generally  employed  by  the  court  wilk 
respect  to  it.  In  the  case  of  Sander  &  Myern  v.  McMill^^ 
Heirs  (4  Dana,  456),  Judge  Marshall,  in  delivering  tbe 
opinion  of  the  court,  makes  use  of  this  language:  "Frott 

this  principle  it  follows  that  the  prior  possessor  mosi 
[*69J  have  *had  such  a  possession  at  the  time  of  the  enttj 

of  the  defendant,  or  those  under  whom  he  claims,  tf 
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old  enable  him  to  maintain  an  action  of  trespass  for  the 

7- 

'By  actual  possession/*  says  Chief  Justice  Fielcl,  in 

Tfdl  V.  Cain  (16  Cal.  567),  is  meant  a  subjection  to  the 
land  dominion  of  the  claimant,  and  is  usually  evidenced 
oocapation,  by  a  substantial  inclosure,  by  cultivation,  or 
appropriate  use,  according  to  the  particular  locality  and 
Jity  of  the  property." 

n  tiie  case  of  itui-phy  v.  WaUir^gford  (6  Cal.  648),  it  was 
>wn  that,  in  the  year  1850,  the  plaintiff  entered  upon  a 
3t  of  land,  caused  it  to  be  surveyed  and  the  boundaries 
rked,  built  a  house  upon  it,  in  which  he  resided,  and 
losed  and  cultivated  a  portion  of  the  tract.  The  defend- 
,  in  1852,  entered  upon  the  land  within  the  boundaries 
the  survey,  but  not  within  the  iuclosure.  When  these 
to  were  proven  the  defendant  moved  for  a  nonsuit,  which 
}  refused,  but  the  supreme  court  held  that  the  nonsuit 
told  have  been  granted.  Mr.  Justice  Terry,  in  delivering 
I  opinion  of  the  court,  says  that  ''  possession  is  presump- 
9  evidence  of  title,  but  it  must  be  an  actual  harm  fide 
npation,  a  pedis  possesaiOf  a  subjection  to  the  will  and 
itrol,  as  contradistinguished  from  the  mere  assertion  of 
e  and  the  exercise  of  casual  acts  of  ownership.  A  mere 
rj,  without  color  of  title,  accompanied  by  a  survey  and 
rkiug  of  boundaries,  is  not  sufficient."  So  it  was  also 
i  in  Garrison  v.  Sampson  (15  Cal.  93.)  In  Button  v. 
^urfiaker  (21  Cal.  454),  it  is  said  by  the  chief  justice, 
tere  iuclosure  of  a  lot  with  a  fence  of  this  character  (a 
di  fence),  without  any  other  steps  being  taken  to  subject 
property  to  any  use,  is  not  a  sufficient  evidence  of  own- 
Up,  or  right  of  possession  in  the  plaintiff  to  sustain 
itment  against  one  subsequently  entering  upon  the  prem- 
.  {Polack  V.  McGrath,  32  Cal.  15.) 
^pon  such  possession  alone  can  a  plaintiff,  who  relies 
ly  upon  prior  possession,  recover  in  ejectment,  after  he 
bad  a  reasonable  time  between  the  location  and  ouster 
ecure  such  possession.  But  right  and  justice  dictate 
a  person  locating  upon  the  public  land  should  be  pro- 
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tected  ^'liilsi;  Le  is  making  the  improvements  which,  wbed 
completed,  will  give  him  the  actual  possessioD,  vA 
[*70]  *that  he  should  have  a  reasonable  time  within  whick 
to  do  the  necessary  work.  It  may  often  take  weeks 
or  months  of  diligent  work  to  reduce  a  tract  of  public  land 
to  actual  possession,  and  whilst  diligently  pursuing  the  par- 
pose  of  reducing  it  to  his  possession  the  locator  may  afc 
times  necessarily  be  compelled  to  leave  it  unoccupied. 
During  such  period,  surely,  the  law  should  protect  liim, 
although  if  ejected  he  would  not  be  able  to  show  that  Le 
had  secured  an  actual  possession.  That  he  had  not  Lad  i 
reasonable  time  after  his  first  location  within  which  to  se- 
cure such  possession,  and  that  he  had  prosecuted  tLe 
necessary  improvement  with  due  diligence,  would  be  a  suf- 
ficient ans«vrer  to  the  failure  to  show  an  actual  possession. 
In  such  case,  if  the  plaintiff  shows  that  he  first  entered  opoa 
the  land,  marked  the  boundaries,  and  diligently  made  prep- 
arations to  do  those  acts  necessary  to  constitute  an  actosl 
possession,  he  will  be  entitled  to  recover^  The  material 
questions,  therefore,  to  be  determined  in  all  cases  of  this 
kind,  are:  First.  Did  the  plaintiff  locate  the  land  before  the 
defendant?  and,  Second.  After  locating  it,  did  he  proceed 
with  reasonable  diligence  to  subject  it  to  his  will  and  con- 
trol by  the  prosecution  of  such  work,  or  the  making  of  sncli 
improvements,  as  might  be  necessary  to  the  complete  (^ 
joyment  of  the  land  ?  If  so,  he  should  recover.  Bnt  if,  os 
the  other  hand,  it  be  shown  that  he  made  the  first  location, 
but  did  not  diligently  follow  it  up  with  the  necessary  im* 
provements  or  inclosures,  or  rather  if  it  be  found  that  i 
sufficient  time  had  elapsed  betAveen  the  time  of  such  loci- 
tion  and  the  entry  of  the  defendant  to  have  enabled  him,  the 
plaintiff,  to  reduce  the  premises  to  actual  possession,  in  sock 
case  he  can  only  recover  by  showing  such  actual  possessioa. 
Hence,  if  it  were  shown  in  this  case  that  the  plaintiff  made 
the  first  location  of  the  land  in  question,  and  that  hehsd 
with  reasonable  diligence  followed  up  such  location  with  the 
necessary  improvements,  or  with  preparations  to  make  sack 
improvements,  he  should  recover.     That  is  a  questioaof 
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rhicli  could  only  be  decided  by  weighing  and  considoi- 

I  the  evidence,  and  should  therefore  have  been  sub- 

Ito  the  jury. 

I  nonsuit  should  not  have  been  granted. 

gmeofc  reversed  and  a  new  trial  ordered. 


STATE  OF  NEVADA,    Appellant,  v.  JOSEPH 
STANLEY,  Respondent. 

[4NKTADA,  71.] 

FnoN  ZM  Fatob  of  District  Coubt.— The  exercise  of  the  right  in  a 

ict  court  to  grant  a  new  trial  will  be  presumed  to  be  correct  and 

er  nutil  afflnuatively  shown  to  be  erroneous. 

jLtcbGBiPT  ON  Appral.  MOST  Show. — On  appeal  from  an  order  grant- 

r  new  trial  iu  a  criminal  case,  where  a  reTersul  is  urged  on  the  ground 

th^re  was  no  statement  or  bill  of  exceptions  in  the  court  below,  the 

tcript  must  show  affirmatively  that  there  was  no  such  statement  or 

»f  exceptions. 

ITS  or  Clkbk  to  Tbansoript. — The  certificate  of  the  clerk  lo  a  tran- 

t  on  appeal,  that  no  statement  or  bill  of  exceptions  on  a  motion  for 

trial  had  been  filed  in  his  office,  is  not  sufficient  evidence  that  none 

presented  to  the  court  below  to  authorize  a  reversal  on  that  ground 

t  order  granting  a  new  trial. 

'here  is  no  law  authorizing  the  review  of  the  action  of  a  lower  court 

.  the  simple  certificate  of  the  clerk  as  to  how  or  upon  what  eyidence 

:cd. 

Bujj  OF  Exceptions  for  New  Trial. — The  failure  to  file  a  statement 

11  of  exceptions  on  motion  for  new  trial  in  a  criminal  case  would  not 

!'y  n  reversal  of  an  order  granting  a  new  trial,  the  transcript  not 

natively  showing  that  none  was  presented  to  the  court. 

r  FOR  New  Trial  in  Criminal  Cases. — The  first,  second,  third  and 

h  grounds  for  new  trial  in  criminal  cases,  under  section  428  of  the 

iual  practice  act,  may  be  presented  simply  by  affidavit,  without 

r  statement  or  bill  of  exceptions. 

josb  to  Cbarok  in  Criminal  Cases. — Under  section  426  of  the  crim- 

)raciice  act,  the  wiittcn  charge  aud  instructions  of  the  court  to  the 

are  deemed  excepted  to,  aud  auy  questions  made  upon  them  may 

viewed  on  motion  for  new  trial,  without  a  formal  bill  of  exceptions. 

r.  53.  271:  i  Nev.  414. 

ther  settlement  of  bill  of  exceptions  Is  necessary  in  Advance  of  the  motion  for 

MS  11  Xer.  33. 

•  far  an  this  case  holds  that  a  charge  given  by  the  conrt  of  its  own  motion  c«n 

red  without  being  in  the  bill  of  exceptions.  It  is  overruled  by  the  decisions  in 

*i61;llMev.M8. 
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Appeal  from  the  District  Court  of  the  Third  Judicial 
District,  Washoe  County. 

The  clerk  of  Washoe  county,  under  his  hand  and  offickl 
seal  certifies:  ''That  no  bill  of  exceptions  was  filed  in  dds 
cause  by  defendant  herein  during  the  progress  of  the  trial, 
except  those  that  appear  in  the  judge's  minutes  of  teati- 
mony,  nor  at  any  time  thereafter,  except  an  exoeption  to  tba 
court's  denying  motion  in  arrest  of  judgment,  which  is  oi 
the  minutes  of  court.  That  no  statement  on  motion  foriMW 
trial  has  been  filed  in  this  cause  by  defendant  herein,  and 
that  no  statement  on  motion  for  new  trial  by  defendant  ia 
said  cause  is  now  on  file  or  of  record  in  my  office." 

Bobci-i  31.  Clarke,  Altoniey-General,  for  AppellanL 

The  court  was  powerless  to  grant  a  new  trial  without  lur- 
ing a  bill  of  exceptions  or  statement  before  it  to  base  iia 
order  upon.  {Hill  v.  White,  2  Cal.  307;  Peoples.  Stoitec^, 
6  Cal.  411;  Peoph  v.  Homhell,  10  Cal.  86;  People  v.  Tkmf^ 
son,  28  Cal.  218;  People  \.  Martin,  32  Cal.  91;  1  Nev.29, 
507;  15  Cal.  198;  9  Cal.  277;  10  Cal.  480.)  The  instrws 
tions  not  having  been  presented  in  a  bill  of  exceptions  or 
statement,  it  cannot  bo  said  the  court  erred  in  granting  a 
new  trial  for  errors  in  them,  because  it  cannot  be  said  tbef 
were  assigned  as  error  or  presented  to  the  court  for  conail- 
oration. 

No  brief  on  file  for  respondent. 

[*74]        *By  the  Court,  Lewis,  J. : 

The  defendant  was  arraigned  and  tried  upon  an  indict 
ment  for  murder,  and  convicted  of  manslaughter;  but  npoa 
his  application  the  court  below  entered  an  order  settiBg 
aside  the  verdict  and  granting  a  new  trial,  from  which  th 
State  appeals,  claiming  that  the  order  was  erroneous,  be 
cause  not  made  upon  a  statement  or  bill  of  exceptions.  Tto 
is  the  only  point  made  by  the  attorney-general,  and  ispw* 
haps  the  only  one  which  can  be  made  upon  the  record,  ii 
the  condition  in  which  it  comes  before  us.  Thepoaitioi 
taken  by  the  State  and  the  argument  on  its  behalf  mayVs 
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1  in  brief.  A  new  trial  in  a  criminal  case  can 
anted  upon  an  application  by  the  defendant  based 
tement  or  bill  of  exceptions.  No  statement  or 
ieptions  having  been  filed  in  this  case,  therefore 
granting  a  new  trial  was  without  authority,  and 
set  aside. 

on  428  of  the  criminal  practice  act  the  district 
ihis  State  may  grant  a  new  trial  upon  the  applica- 
i  defendant  in  the  following  cases:  ''First.  When 
las  been  had  in  his  absence,  if  the  indictment  be 
;  Second.  When  the  jury  has  received  evidence 
irt  other  than  that  resulting  from  a  view,  as  pro- 
.eotion371;  Third.  When  the  jury  had  separated 
ave  of  the  court,  after  retiring  to  deliberate  upon 
ict,  or  been  guilty  of  any  misconduct  tending  to 
fair  and  due  consideration  of  the  case;  Fourth, 
verdict  has  been  decided  by  lot  or  by  any  means 
L  a  fair  expression  of  opinion  on  the  part 
jurors;  Fifth.  *When  the  court  has  mis-  [*76] 
lie  jury  in  a  matter  of  law;  Sixth.  When 
B  contrary  to  law  or  evidence, 
ht  to  grant  new  trials  being  thus  conferred  upon 
3t  courts,  its  exercise  by  them  in  any  particular 
be  presumed  to  be  correct  and  proper  until  the 
9  shown.  The  action  or  judgment  of  a  court  of 
irisdiction  cannot  be  set  aside  or  reversed  by  an 
tribunal  until  it  is  affirmatively  shown  to  be  erro- 
illegal.  Whilst  such  court  acts  within  the  prov- 
3  jurisdiction  the  law  always  indulges  the  pre- 
that  its  proceedings  are  correct  and  regular;  hence 
appeal  is  taken  from  a  judgment  rendered,  or  order 
ity  the  burden  of  establishing  error  is  upon  the 

necessary  for  the  respondent  to  make  any  showing 

until  the  appellant  has  overcome  the  legal  pre- 

}  in  favor  of  the  regularity  of  the  court's  action. 

I  below  having  granted  the  defendant  in  this  case 

J,  the  burden  of  showing  that  it  erred  in  doing  so 

ipon  the  State,  and  the  record  must  show,  not  a 
Deo.— 37 
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mere  possible  error,  it  must  not  be  left  to  mere  conj< 
And  before  everything  else,  it  mnst  be  satisfactorily 
that  the  court  did  the  act  complained  of.  The  State 
case  must  make  a  sufficient  showing  that  the  court  belc 
no  statement  or  bill  of  exceptions  upon  which  to  base  iti 
for  new  trial,  before  it  will  become  necessary  to  deti 
whether  either  was  necessary  to  enable  it  to  maki 
order  or  not.  The  statute  has  provided  the  man 
which  the  action  of  the  lower  court  is  to  be  brought  i 
authenticated  on  appeal;  that  is,  by  an  agreed  or  i 
statement,  or  by  a  bill  of  exceptions.  Without  eith< 
appellate  court  cannot  look  beyond  the  judgment-roll 
appellant  in  this  case  complains  that  the  court 
granted  a  new  trial  without  having  before  it  a  statem 
bill  of  exceptions.  But  how  is  this  court  to  know 
had  not  ?  The  statutory  method  of  bringing  such 
before  the  appellate  court  is  by  statement.  But  no 
ment  is  brought  before  us  in  this  case,  and  the  only  ev 
we  have  that  the  order  was  made  without  a  statement 
of  exceptions  is  the  certificate  of  the  clerk  that  noi 
been  filed  in  his  office.  There  is  no  law  authorizi: 
review  of  the  action  of  a  lower  court  upon  the 
[*7G]  ^certificate  of  the  clerk  as  to  how  or  upor 
evidence  it  acted.  Nor  indeed  does  this  cen 
make  a  satisfactory  showing  that  the  court  had  not  a 
exceptions  or  statement  upon  which  to  make  the  orde 
plained  of.  True,  the  law  requires  them  to  be  file< 
the  clerk.  But  if  either  were  in  fact  presented  to  the 
although  not  filed,  the  failure  to  file  would  not  jas 
reversal  of  the  court's  order,  even  admitting  a  statem 
bill  of  exceptions  to  be  necessary  to  give  the  coi] 
authority  to  make  the  order.  The  certificate  that  u 
has  been  filed  is  but  the  weakest  possible  evidenc 
none  was  presented  to  the  court  and  considered  by 
either  was  necessar}'  to  authorize  the  making  of  the 
the  material  fact  upon  which  this  court  should  be  sa 
is,  that  neither  was  presented  to  the  court,  and  nc 

neither  was  filed  with  the  clerk.     Either  or  both  ma^ 

• 

been  prepared  and  produced  upon  the  application,  ai 
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!  them  neglected.  A  Btatement  agreed  to  by  the 
or  certified  to  bj  the  judge  who  made  the  order, 
6  the  best  and  only  proper  method  of  briugiDg  the 
>ie  this  court. 

i  Btatement  or  bill  of  exceptions  was  necessary  in  this 
authorize  the  district  court  to  grant  a  new  trial,  is, 
',  a  mistake.  When  the  ground  upon  which  the 
1  is  granted  is  of  a  character  that  cannot  properly 
mted  except  in  one  of  those  methods,  it  is  conceded 
hould  be  so  presented.*  But  there  are  many  cases 
1  a  new  trial  may  be  granted  simply  upon  affidavit, 

either  bill  of  exceptions  or  statement.  Tlie  first, 
third  and  fourth  grounds,  upon  which  the  court  is 
sed  to  grant  a  new  trial,  by  section  428,  above  refer- 
3anuot  very  well  be  presented  except  upon  affidavit. 
3  the  trial  took  place  in  the  absence  of  the  defendant, 
t  would  not  be  brought  to  the  attention  of  the  court 
bill  of  exceptions,  or  statements;  it  could  not  very 
I  presented  except  by  affidavit.  But  an  affidavit 
I  such  fact  would  strictiv  be  neither  a  statement  nor 
exceptions.  That  a  sufficient  showing  to  warrant  a 
il  was  not  made  to  the  court  by  affidavit  does  not 
3ven  by  the  certificate  of  the  clerk.  How  then  can 
3r  made  by  the  court  be  declared  to  be  erroneous, 
ersed?  The  presumption  is  that  the  court 
nrrectly ;  *no  showing  being  made  to  the  con-  [*77] 
uch  action  cannot  be  reversed. 

there  is  another  reason  why  the  order  must  be 
l.  Section  426  of  the  criminal  practice  act  pro- 
tat:  "  When  any  written  charge  has  been  presented 
en  or  refused,  the  question  or  questions  presented 
charge  need  not  be  excepted  to,  nor  embodied  in  a 
exceptioLs,  but  the  written  charge  itself,  with  the 
ment  showing  the  action  of  the  court,  shall  form 

the  record,  and  any  error  in  the  decision  of  the 
lereon  may  be  taken  advantage  of  on  appeal,  in  like 
as  if  presented  in  a  bill  of  exceptions." 
-ecord  in  this  case  contains  the  written  charge  of  the 

Ebls  put  of  tlM  oplnioQ  Is  criticised  by  Justico  Beatty,  in  11  Ner.  33. 
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judge,  with  the  proper  indorsement  upon  it.  Any  qnes- 
tious  therefore  made  upon  it,  or  upon  the  iustmctionsgirei 
or  refused,  may  be  reviewed  without  a  formal  bill  of  ex- 
ceptions, and  any  material  error  in  the  charge,  likely  to 
prejudice  the  defendant,  would  make  it  the  duty  of  the 
court  below  to  grant  a  new  trial,  without  a  statement  or 
bill  of  exceptions  being  presented  to  it.  We  find  some  ift- 
structions  in  the  record  given  by  the  court,  at  the  reqneit  \ 
of  the  prosecution,  which,  under  some  character  of  proo( 
would  be  erroneous.  What  the  proof  was  we  do  not  know, 
but  as  the  court  below  set  aside  the  verdict,  it  may  be  pre- 
sumed that  the  evidence  was  of  such  character  as  to  make 
some  of  the  instructions  incorrect.  At  least  the  appellant^ 
whose  duty  it  was  to  affirmatively  show  that  the  court  be- 
low erred  in  granting  a  new  trial,  has  not  done  so. 
The  order  granting  a  new  trial  must  therefore  be  affiined. 

Beatty,  O.  J.,  did  not  participate  in  the  above  decisioo. 


WILLIAM  A.  EANKIN  et  al.,  Appellants,  v.  NEf 
ENGLAND  AND  NEVADA  SILVER  MINING  COM 
PANY  et  al.,  Respondents. 

[4  Nktada,  78.  j  I 

1  iNTEBrnETATioN  OF  CoNTBACTs. — If  there  in  no  ambignity  apparent  in  i    * 
contract,  the  words  mast  be  takeu  in  their  nsaul  and  ordinaiy  Bigaifio^    > 
tiou,  iind  the  contract  iutiTjiretod  in  accordance  urith  grammatical  nk^ 
The  courts  aru  bound  by  it,  and  cannot  look  beyond  it  for  motives  ibI 
intent ionH  not  expressed. 

CoNTiucT  BY  Agent  in  uxs  own  Name. — A  foreman  of  workman  tm^/bjd 
in  liuiKIin^  u  mill  for  n  company,  wrote  to  a  third  person  to  procnxf  ci^ 
tain  ueccKsar}'  stickfl  of  timber,  and  was  answered  that  theywooUlii 
furnished  if  he  would  guarantee  the  payment  of  the  exjiense  in  gettiflf 
thi  m;  and  in  reply  onlered  them,  and  added:  "  I  will  comply  with  jov 
request  as  to  [my: "  Held,  that  the  language  naed  did  not  make  a  coi- 
traot  obliguti>ry  u|Hm  the  company. 

'  AniioniTY  op  AoKNT.— No  one  can  be  held  np^n  a  contract  executed  fcy 
aiiothi>r  as  agent,  until  it  is  satisfactorily  shown  that  he  posMMcdthl 
authority  to  act  for  the  princi|)al  in  that  particular  character  of 
tion. 


ID  1 2f«T.  aC-MJ:  10  NcT.  313.    (2)ft  K«T.  S9fr-9B5;  10  X«T.  IT. 
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901  ivr  AoKHCT. — ^Tlie  mere  fact  thnt  a  person  has  held  himself  ont  ns 
M  igent  of  another  and  transacts  business  in  his  name,  is  no  evidence 
I  his  agency,  twless  it  be  further  shown  that  he  does  so  with  the 
•ovledge  of  the  principal. 

V  or  Aonns'  AuthoritTw — Where  it  is  sought  to  establish  an  agent's 
Mteitj  to  do  a  particular  act  by  proof  of  other  acts  done  and  recog- 
ivd  bj  the  principal,  snch  acts  mast  either  be  of  a  character  similar 
•  QmI  upon  which  it  is  sought  to  charge  the  principal  ur  tend  to  estab- 
kl  a  general  power. 

R  er  AannB*  Powkb. — ^The  full  power  of  a  foreman  to  employ  work- 
!■  for  the  conatraotion  of  a  mill  and  pay  them  for  their  services,  does 
Mt  indade  or  imply  the  ]X)wer  to  purchase  lomber  or  enter  into  col]^ 
aeti  respecting  it. 

mcATioN  OF  Act  of  Unauthorxzid  Aobnt. — Where  materials  fur- 
U»d  nnder  a  contract  with  an  unauthorized  agent  are  used  in  the  con- 
Inetion  of  a  building,  it  mnst  be  shown  that  the  owner  of  the  building 
W  cognizant  of  the  transaction,  before  he  can  be  held  to  have  ratified 
Mtgent's  act  by  the  use  of  the  materials^ 

VSAL  from  the  District  Conrt  of  the  Sixth  Jadicial  Dis- 
Lander  County. 

e  defendants  were  corporations  engaged  in  erecting  a 
z  mill  at  Newark,  in  Lander  county.  Trefreu  was 
managing  agent,  but  was  absent  much  of  the  time, 
lad  stated  to  the  plaintiff  Baukin  that  in  his  absence 
a  had  charge,  and  when  he  had  business  to  transact  to 
him. 
9  other  facts  are  stated  in  the  opinion. 

rrtf  L  Ihorntou  mid  D.  Cooper ,  for  Appellants: 

9  language  and  acts  of  the  agent  and  Griffin  were  suffi- 
to  fir  his  authority  and  bind  the  company.  (Dun.  Pa- 
kg.,  162,  note  1;  192,  note  1:  2U0,  201,  text  and  notes; 
ad  note  o;  324,  198,  4  note  1,  273;  Anderson  y.  Coolf/, 
end.  279;  lAghtbody  v.  North  Am.  Ins.  Co.,  23  Wend. 
iig.  &  Ames  on  Corp.,  sees.  284,  297;  1  Pars.  Cont., 
i,  43,  44;  11  Vt.,  477;  4  Mot.  529;  Story  on  Ag.,  sec. 
Dhe  subsequent  acts  of  defendants  in  receiving,  using 
ujoyiug  the  timber  amounted  to  a  ratification  of  Grif- 
tctfl.  (Pars.  Cont.,  45  to  47;  liogeis  v.  Kneelaiv I  {10 
..  248.)    The  necessities  of  the  case,  in  the  absence 

(t)  sN«T.a:4. 
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of  any  authority,  bound  the  defendants.  (Foley's  Ag., 
Story  on  Ag.,  sec.  G3.) 

JVren  and  Crbyla)id,  for  Bespondents : 

Parol  evidence  was  not  admissible  to  show  that  0 
intended  to  contract  for  defendants.  {Chase  v.  Stwagei 
Co.,  2  Nev.  9;  Gillig,  MoU  &  Co.,  v.  Lake  Bigler  B.I 
Nov.  214.)  All  the  benefit  defendants  received  «a 
direct,  and  only  advanced  the  completion  of  their  mill, 
was  of  such  a  nature  that  they  could  not  ayoid  reoeivii 
It  did  not  amount  to  a  ratification. 

[*82J      *By  the  Court,  Lewis,  J. : 

The  defendants,  who  were  erecting  a  qoortz-mill  ii 
county  of  Lander,  entered  into  a  contract  on  the  teoi 
March,  A.  D.  18G7,  with  one  Olen  Hendrie,  whereby  foi 
tain  stipulated  prices  he  agreed  to  deliver  to  them  al 
lumber  and  timber  necessary  for  the  purpose  of  compli 
the  mill. 

To  further  the  fulfillment  of  this  contract,  Hendrie 
ployed  the  plaintiffs  to  supply  his  saw-mill  with  tbe  neoR 
logs,  and  also  to  have  the  timber  when  sawed  into  tbepr 
dimensions,  to  the  site  of  the  defendants'  quartz-mill, 
defendants  were  in  no  wise  connected  with  this  tm 
ment,  or  contract  between  Hendrie  and  the  plaintiffs.  I 
ever,  in  a  few  days  after  the  plaintiffs  had  eomine] 
delivering  the  lumber  to  the  defendant,  G.  P.  Griffio, 
seems  to  have  been  superintending  the  erection  of  the  i 
wrote  to  the  plaintiffs,  informing  them  that  tbere  i 
thirty-nine  sticks  of  timber  ordered  from  Hendrie  tI 
had  not  been  delivered,  and  that  he  was  mac 
[*83]  need  of  them,  as  the  mill  frame  *could  not  be 
up  until  they  were  received.  This  letter  was 
swered  by  the  plaintiff  Kankin,  who  stated  that  tbe  tiD> 
needed  were  not  to  be  had  at  the  place  where  they  werel 
engaged  in  cutting,  and  that  he  was  not  authorized  by 
Hendrie  to  procure  timber  from  any  other  locality;  tb 
did  not  feel  warranted  in  going  to  Big  Canon,  wheie 
timbers  could  be  had,  because  it  would  be  veiy  expeii 
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Hendrie.     The  letter  conclades  witb  an  offer  to  pro- 
16  sticks  if  Griffiu  would  guarantee  tbat  the  plaintiffs 

be  paid  the  extra  expense  iucurred  in  getting  tbem. 
>  appears  from  this  letter  that  Hendrie  was  absent 
he  saw-mill  at  the  time  of  this  correspondence,  and 
L6  plaintiff  Nixon  was  left  in  charge  of  his  business, 
probably  accounts  for  Griffith's  writing  to  the  plaint- 
ikiu  instead  of  Hendrie.  In  reply,  Oriffin  wrote  the 
bg  letter:  ''Go  ahead  with  all  possible  speed  in  get- 
at  the  timbers.  Put  Horton  and  Hayes  on  with  you, 
will  comply  with  your  request  as  to  pay." 

timbers  were  then  procured  and  delivered  at  the 
r  place  for  the  defendant;  and  this  action  is  brought 
>ver  the  increased  or  extra  expense  incurred  in  get- 
lem,  which  was  proven  to  be  about  $800. 

plaintiffs  were  nonsuited,  and  judgment  for  costs 
"ed  against  them,  from  which  they  appeal  to  this  court. 
nonsuit  was  properly  granted,  and  is  sustainable  upon 
stinct  grounds:  First.  Upon  the  failure  to  show  that 
I  entered  into  a  contract  on  behalf  of  defendant;  and, 
1.  Admitting  him  to  have  contracted  on  their  behalf, 
not  shown  that  he  possessed  the  authority  to  bind 
3j  any  such  contract. 

gnage,  although  not  a  pei*fect  medium  of  thought  or 
ion,  is  yet  the  most  perfect  which  we  possess.  When- 
i  is  employed  in  any  legal  instrument  it  must  be  taken 
expression  of  the  real  intention  or  thought  of  the 
1  using  it.  If  there  be  no  ambiguity  apparent,  the 
must  be  taken  in  their  usual  and  ordinary  significa- 
md  the  context  interpreted  in  accordance  with  grani- 
d  rules.  When,  therefore,  a  person  has  clearly  cx- 
id  one  thing  in  his  contract,  no  court  has  the  right  to 
at  something  else  was  intended.  No  doubt 
)ression  *is  often  the  very  opposite  of  what  is     [*84] 

intended,  but  that  is  a  mishap  which  gen- 
finds  no  remedy  in  the  courts.     When  the  language 
yed  is  clear»  or  free  from  ambiguity,  the  courts  are 
1  by  it,  and  cannot  look  beyond  it  for  motives  and  in- 
ns not  expressed.     To  place  the  interpretation  upon 
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the  correspondence  betweeu  GriiBii  and  tbe  plaintiffs  in  tlu* 
case,  which  counsel  for  ap|)ellants  contend  for,  vouldbeto  ■•^ 
ignore  entirely  the  language  employed  by  the  parties,  aoi 
to  make  nn  entirely  new  contract  for  them. 

The  plaintiffs  write  to  Oriffin  that  they,  would  proeim 
certi\in  timbers  if  he  would  guarantee  the  payment  ot  to 
extra  expense.     Oriffin  replies:  ''I  will  comply  with  yoar 
request  as  to  pay."    The  appellants  did  not  ask  the  gal^ 
anty  of  the  New  England  and  Nevada  company,  bat  urn- 
ply  for  that  of  Griffin,  and  in  his  reply  he  does  not  pretenl 
to  represent  any  one  but  himself.    He  does  not  say  the  Net 
England  and  Nevada  company  "will  comply  with  your  re- 
quest as  to  pay,"  but  I  will  do  so. 

We  do  not  see  how  it  is  possible  to  interpret  this  hO' 
guage  so  as  to  make  of  it  a  contract  obligatory  upon  tbe 
defendants.  If  the  plaintiffs  desired  the  guaranty  of  the 
defendants  they  certainly  did  not  ask  for  it.  Nor  did  Grif- 
fin by  a  single  word  indicate  an  intention  to  give  it;  hence^ 
these  letters  do  not  seem  to  warrant  the  construction  placed 
upon  them  by  counsel  for  appellants.  But  admitting  tlul 
they  do,  the  failure  to  prove  that  Oriffin  had  the  antfaoritf 
to  act  for  the  defendants  in  such  a  transaction  still  remauai 
an  insuperable  obstacle  to  the  plaintiffs*  right  of  recoveiy. 
No  man  can  bo  held  upon  a  contract  executed  by  another 
as  agent  until  it  is  satisfactorily  shown  that  he  possessed 
the  authority  to  act  for  the  principal  in  that  particular  cha^ 
acter  of  transaction.  If  it  be  shown  that  he  is  intmsted 
with  general  powers,  he  has  all  the  implied  powers  vfaidi 
are  within  the  scope  of  the  employment;  but  if  his  poweis 
are  special  and  limited,  the  principal  is  not  bound  bysoj 
acts  of  the  agent  not  strictly  within  the  authority  expresdf 
conferred  upon  him.  And  the  mere  fact  that  a  })er8onbi8 
held  himself  out  as  the  agent  of  another,  and  transacted 
business  in  his  name,  is  no  evidence  of  his  agency  nnletf 
it  be  further  shown  that  he  did  so  with  the  knowledge  ol 

the  principal. 
[*85]        *When,  therefore,  no  express  power  of  attome/ 
is  proven,  but  it  is  sought  to  establish  the  agent*! 
authority  to  do  a  particular  act  by  proof  of  other  acts  dons 
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^Cognized  by  the  principal,  such  acts  mast  either  be 
sWaoter  simihir  to  that  upon  which  it  is  sought  to 
BiLe  principal,  or  tend  to  establish  a  general  power, 
ostrate:  If  the  personal  property  of  a  person  be  sold 
B  claiming  to  act  as  the  agent  of  the  owner,  and  it  be- 

neoesaary  to  establish  his  power  to  do  so,  it  might 
06  by  proof,  either  of  express  authority  or  of  other 
rhich  had  been  recognized  by  the  owner;  but  that  he 
some  time  previous  executed  a  promissory  note  as 
mt  of  such  owner,  who  had  approved  the  act  and  paid 
te,  would  be  no  evidence  whatever  of  his  right  or 
ity  to  sell  property.     If  such  a  great  variety  of  acts 

shown  as  would  reasonably  lead  to  the  belief  that 
mt  is  invested  with  general  powers,  it  may  bo  admis- 

0  do  so.  But  a  few  acts,  and  those,  too,  naturally 
ing  to  one  particular  branch  or  character  of  business, 
be  no  evidence  whatever  of  the  power  to  act  beyond 
ipe  of  business  to  which  such  acts  are  naturally  con- 

In  this  case  the  plaintiffs  sought  to  establish  Grif- 
ithority  to  enter  into  the  contract  sued  on,  on  behalf 
defendants,  by  evidence  that  he  employed  men  in  the 
iction  of  the  defendants'  mill,  and  ])aid  them  for 
«  so  rendered;  that  he  acted  as  foreman  of  the  work 
mill,  and  in  the  absence  of  the  managing  agent  acted 
Brintendent. 

1  certainly  does  not  tend  to  establish  the  authority 
A  for  Griffin,  for  he  may  have  had  full  power  to  era- 
orkmen  at  the  mill  and  to  pay  them  for  their  services 
t  possessing  any  authority  whatever  to  ])ureliaso  lum- 
*  to  enter  into  contracts  respecting  it,  on  behalf  of 
fendants.  As  foreman  at  the  mill  he  would  not  neces- 
possess  such  power  or  right;  at  least,  in  the  absence 
)f,  it  cannot  be  presumed  that  he  did.  The  eniploy- 
if  men,  the  payment  of  their  wages,  and  the  numage- 
if  affairs  about  the  mill,  were  the  only  duties  which, 
man,  seem  to  have  been  imposed  upon  him.  That 
man  he  had  a  right  to  contract  on  behalf  of  the  de- 
ts  for  timber  is  not  in  anvwise  shown. 

evidence  that    he   employed    or    paid    tho   work- 
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[*86]  men  on  the  mill  *tendecl  no  more  to  eskabM  Im 
right  to  enter  into  a  contract,  like  the  one  li^u- 
volved,  than  the  proof  of  the  execution  of  the  notowsH; 
tend  to  establish  the  right  to  sell  the  property  iu  tba  em 
supposed.  Admitting  Trefren's  authority  to  enter  into  i 
contract  of  this  character  on  behalf  of  the  defeDdaots,ni|*- 
his  right  to  delegate  such  power  to  another,  siillweluM 
no  evidence  in  the  record  that  such  power  ever  was  gim 
to  Griffin  by  Trefren.  The  only  testimony  in  any  ^ 
bearing  in  that  direction  is  the  general  statement  ot  oM 
or  two  witnesses  that  Griffin  acted  as  superintendent  vrbiU 
Trefren  was  absent.  By  what  authority  he  actad  as  sai 
does  not  appear,  or  what  authority  was  conferred  uponhitt 
is  nowhere  shown.  One  of  the  witnesses  also  testified th» 
one  Cox  acted  in  Trefren's  place  whilst  he  was  absent 
Whether  either  of  them  acted  for  Trefren  by  his  ftutlioHtf 
does  not  appear  to  have  been  proven.  It  is  argued,  bo** 
ever,  that  by  the  acceptance  and  use  of  the  timber  by  t"* 
defendants  they  ratified  the  act  of  Griffin  and  are,  th««** 
fore,  liable  for  the  extra  cost  of  the  lumber.  Bat  tJ* 
answer  to  this  position  is,  it  was  not  shown  that  the  defe^ 
ants  were  cognizant  of  the  transaction  before  tbe  timl>* 
were  used.  There  could  be  no  ratification  by  them  witl>^ 
a  full  knowledge  of  the  transaction,  and  after  thetia*^ 
were  used  it  was  out  of  their  power  to  return  them.  r*v 
had  contracted  with  Hendrie  for  the  same  kind  of  timl^*'^ 
and  if  delivered  by  him  in  accordance  with  his  con**** 
they  wouKl  be  liable  to  him  for  their  contract  price. 

The  evidence  taken  together  would  not  support  ikTeT<»* 
for  the  plaintiflfs.  The  nonsuit  was  therefore  pn^wT 
granted. 

Judgment  affirmed. 

Johnson,  J. : 

I  think  it  is  very  clear  from  the  showing  made  that"* 
contract  relied  on  was  entered  into  by  Griffin  onhi«<>''* 
behalf,  and  not  for  defendants.     And  upon  thisfeatart" 
the  case  I  concur  in  the  reasoning  and  conclosious 
in  the  opinion  of  Justice  Lewis. 
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Argument  for  Appellants. 

>ii  tbe  second  point,  as  to  the  authority  of  Griffin  to 
U^t  for  the  companjy  I  do  not  understand  the 
lony  to  be  of  the  ^limited  character  given  to  [*87] 
my  associate,  and  therefore  perhaps  dmw  dif- 
t  conclusions  from  the  testimony  as  I  gather  it  from 
eoord.  But  as  the  first  point  must  determine  this  ap- 
it  is  not  material  now  to  inquire  as  to  the  facts  shown 
e  trial  and  bearing  on  either  off  the  other  points  made 
ooDsel.    Therefore,  I  join  in  the  order  of  affirmance. 


lEPH  TEENCH  et  al.',  Appellants,  v.  CHARLES  L. 
STRONG  ET  AL.,  Respondents. 

[4  Nevada,  87.] 

Q>  BifiEABiNO. — Where  nn  order  of  the  district  conrt  refnsmg  n  new 
^  Was  affirmed  by  the  territorial  supreme  court,  n  reheariug  denied, 
OLittitiir  issned,  and  an  appeal  to  the  supreme  conrt  of  tbe  United 
^*^  dismisged,  on  the  ground  that  the  judgment  would  not  be  re- 
«ved  by  that  conrt:  Ileld,  tbat  a  petition  for  a  rehearipg  of  the  appeal 
^0  territorial  snpreme  court  Khould  not  be  entertained;  that  to  Banc- 
^  the  practice  of  filing  u  second  petition  for  rehearing  would  be  uiis- 
'^▼ous,  and  should  not  be  x)ermitted,  except  to  correct  a  palpable  error 
^  6iievons  wrong. 

^18  Lnruif ." — It  is  better  that  an  erroneous  decision  should  stand 
'^  tbat  none  should  be  relied  on  as  final. 

^'  HKMrrnrua. — No  peculiar  form  or  nice  technical  exactness  is  re- 
*^h|  in  a  remittitur. 

°*e  OF  AuTHOBiTT  TO  IsBUK  Remittitub. — The  mere  fact  tbat  a  re- 
'^itur  appears  to  have  been  issued  before  a  decision  refusing  a  ])t'ti- 
'^  tor  rehearing  was  filed,  is  not  sufficient  evidence  that  it  was  issued 
^out  authority. 

^CATION  for  leave  to  file  a  petition  for  rehearing  upon 
peal  to  the  Territorial  Supreme  Court. 
^  facts  are  stated  in  the  opinion. 

Jliama  &  Bixler,  for  Appellants  and  Applicants: 

lis  court  has  the  power  to  grant  the  motion,  as  it  has 
)eded  the  territorial  court.  (Hastings  v.  Johnson,  2 
190;  13  U.  S.  Slat.  44.)  The  motion  may  be  renewed. 
'A  V.  Spalding,  30  How.  Pr.  340;  WhiU  v.  Monme,  33 
653;  Dollfus  v.    Frosch,    5  Hill,   493;   Mitchdl  v. 
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Allen,  12  Wend.  290;  Bellinger  v.  Jilartindale,  8  How.Pr. 
113;  Rankle  v.  Gayhrd,  1  Nev.  123.) 

(7.  J,  IHlbjei'y  for  Bespondeuts: 

A  petition  for  rehearing  having  been  made  and  denied  ii 
1863,  and  a  remittitur  liaving  been  duly  issued  and  filed  in 
the  court  below,  this  court  lost  thereby  its  jurisdiction  ol 
the  case.  (RowUtnd  Y.^Kreyenhagen,  24  Cal.  62;  Jhrtinr, 
jyilson,  1  Corns.  240;  Dehplaiue  v.  Bergen^  7  Hill,  691; 
Broiader  v.  Mc Arthur ,  7  Wlieat.  58.) 

Even  had  no  remittitur  issued,  the  court  could  not  have 
reviewed  their  order  denying  a  rehearing,  unless  soma 
motion  to  that  effect  had  been  made  before  the  lapse  oftiM 
term  at  which  the  motion  was  refused.  {De  Cashro  t. 
liichanison,  25  Cal.  50;  Killlp  v.  Empire  Co.,  2  Nev.  31) 

jrUliams  and  Bixler,  in  Keply: 

The  issuance  of  the  remittitur  alone  fixes  the  period  at 
which  the  right  to  file  a  petition  for  rehearing  censM. 
(Towner  v.  Lane'ts  Adm.  9  Leigh,  284;  4  Sm.  &  M. 73lh 
Ruickind  v.  Kreyt^ihagen,  24  Cal.  52;  Land  v.  JV\ckhKm,\ 
Paige  Ch.  256.)  The  document  termed  a  remittitur,  vti 
simply  a  certified  copy  of  the  judgment  of  the  supreme 
court.  ^'Ilemittitur  "  is  a  technical  term;  it  means  some 
thing  more  than  a  simple  copy  of  the  judgment  certified  to 
be  correct.  {Brown  v.  Clark,  3  John.  443;  3  Bac.  Ab.  tilb 
Error,  34,  35;  2  Tidd's  Pr.  title  Error,  1219,  1245;  Stat 
1861,  365,  415.)  The  act  of  the  clerk  in  issuing  the  remits 
titur  at  a  time  when  a  motion  for  rehearing  was  pending  in 
that  court,  was  irregular,  if  not  absolutely  void,  and  fibould 
be  disregarded.  (Grogan  v.  Ruckle,  1  Cal.  193;  Makers* 
Broivii,  Id.  231;  Roidandw,  Kreyenhagen,  24  Cal.  52;  3«^ 
ton  v.  Harris,  8  Barb.  310;  Lvgg  et  uL  v.  Oi;er6a</A,  4  TVoni 
188.) 

[*92]        *By  the  Court,  Lewis,  J. : 

This  action  was  brought  in  the  year  1863,  to  recoreri 
portion  of  the  mining  ground  now  occupied  by  the  Yelk* 
Jacket  Company  tried  in  that  year,  and  a  verdict  renderel 
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I  favor  of  the  defendants;  a  motion  for  a  new  trial  was 
nly  made,  overruled,  and  an  appeal  taken  to  the  supreme 
Durfc  of  the  terrifcorj,  and  by  it  the  order  below  was 
firmed.  From  that  judgment,  affirming  the  order  of  the 
ywet  court,  the  appellants  took  an  a])peal  to  the  supreme 
oart  of  the  United  States.  But  that  court  dismissed  the 
ppeal  upon  the  ground  that  an  appeal  from  the  judgment 
i  the  territorial  supreme  court  affirming  an  order  refusing 
knew  trial  could  not  be  reviewed  by  it.  The  remittitur  is 
mi  to  this  court  as  the  successor  of  the  territorial  supreme 
xmrt,  and  now,  as  it  is  claimed  that  this  court  has  jurisdic- 
aon  of  the  case,  counsel  for  appellant  asks  permission  to 
ik  a  petition  for  rehearing,  upon  the  appeal  to  the  territor- 
a1  sapreme  court. 

This  proceeding  is  certainly  a  very  unusual  one,  although 
perhaps  not  entirely  without  precedent.  We  have,  however, 
iODcloded  that  it  would  be  mischievous  in  the  extreme  to 
iiiction  the  practice  of  filing  a  second  petition  for  rehear- 
Dg  in  any  cause  whatever,  at  least  that  it  should  not  be 
knitted  except  to  correct  a  palpable  error  and  grievous 
'roDg;  and  that,  too,  only  when  the  judges  allowing  it  are 
Qtirely  familiar  with  the  case  and  the  decision  which  they 
re  asked  to  reconsider.  The  present  judges  of  this  court 
now  nothing  of  the  merits  of  this  action,  nor  of  the  grounds 
ipon  which  the  territorial  supreme  court  based  its  judg- 
nent  It  would  be  unsatisf actor}',  to  say  the  least,  to  grant 
k  le-argument  upon  what  might  now  be  learned  from  the 
ncomplete  and  imperfect  records  which  were  then  kept  of 
^6 proceedings  of  the  court.  It  is  possible,  that  some  matter 
Mjbave  been  presented  to  the  consideration  of  that  tribu- 
<^  which  the  record  here  does  not  disclose,  about  which 
^  present  court  knows  nothing,  and  which  may  have  been 
^7  sufficient  to  warrant  the  decision.  This  consideration 
^e  weighs  heavily  against  the  appellants  in  this  appli- 
^tion. 

It  is  better  that  an  erroneous  decision  should  stand  than 
^  none  should  be  relied  on  as  final.     When  a  cause  has 
'^n  taken  to  the  tribunal  of  last  resort,  and  there 
"itposed  of|  the  person  in  ^whose  favor  the  decision    [^93] 
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is  rendered  very  naturally  relies  upon  it  as  final,  im- 
1  ess  such  decree  directs  further  proceedings.  When  the  (ff- 
diuary  rules  of  procedure  justify  the  conclusion  that  a  de- 
cision is  final,  property  is  then  acquired  and  disposed  d 
upon  that  assumption,  and  the  individuals  immediatdj 
interested  shape  their  actions  accordingly,  and  the  peopb 
generally  accept  it  as  the  law  which  is  to  gOTem  them  ii 
similar  cases.  Immediate  mischief  will  usually  flow  froii 
disturbing  such  decisions,  and  a  feeling  of  uncertainty  ia 
the  fiuality  of  all  legal  proceedings  would  very  naturallj 
pervade  the  community.  Admitting  the  legal  right  of  thii 
court  to  open  up  the  decision  of  the  territorial  coort,  stiB 
the  facts  in  the  case  would  make  the  exercise  of  such  rigU 
extremely  improper,  and  perhaps  result  in  injustice  and 
hardship  to  many  who  have  become  interested  in  the  prop- 
erty in  controversy',  under  a  reasonable  belief  that  the  de- 
cision of  the  territorial  supreme  court  was  final ;  for  vi 
find  that  a  remittitur  was  sent  to  the  lower  court  on  tb 
twenty-fourth  day  of  July,  A.  D.  1863,  and  there  filed.  Trae^ 
it  may  possibly  have  been  issued  without  authority,  aad 
before  the  petition  for  rehearing  had  been  disposed  of; 
however,  as  it  was  sent  to  the  court  below,  and  there  filed, 
as  the  remittitur  in  the  cause,  all  persons  examining  Ih 
records  had  a  right  to  believe  that  the  final  decision  ottlie 
territorial  supreme  court  had  been  made,  and  thai  no  ap- 
peal had  been  taken  from  it.  In  such  case,  the  most  pn- 
dent  person  would  hardly  have  extended  his  inquiries  be- 
yond the  record  in  the  court  below.  Upon  that  record  tbe 
defendants'  interest  in  the  property  may  have  changeJ 
hands,  improvements  made,  and  large  sums  of  monej  ex- 
pended, upon  the  assumption  that  the  case  was  disposed  oL 
Under  such  circumstances,  a  case  can  hardly  be  imagioed 
which  would  justify  the  granting  of  an  application  of  thii 
kind.  It  is  claimed,  however,  that  the  paper  seat  to  the 
lower  court  by  the  clerk  of  the  territorial  supreme  court 
was  not  a  remittitur.  Whether  it  was  in  proper  form  or 
not,  there  is  no  doubt  but  that  it  was  intended  as  a  remit- 
titur. It  was  indorsed,  and  doubtless  treated  as  snch  bj 
all  parties.  But  we  see  no  material  or  serious  objection  to 
the  form  or  Bubslance  ol  \.\i^  remittitur. 
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ms  to  embody  everything  which  a  re- 
fihonld  usually  ^contain;  the  statement  [^4] 
cause  bad  been  argued,  taken  under  con- 
n  by  the  court,  that  the  opinion  of  the  court  was 
1  affirming  the  judgment  of  the  lower  court,  and 
iog  in  this  manner:  "Whereupon  ibis  now  con- 
ordered,  adjudged,  and  decreed  by  the  court  here, 
judgment  of  the  court  of  the  first  judicial  district 
3r  Storey  county,  in  the  above  entitled  cause,  be 
lame  is* hereby  afiirmed,  with  costs."  No  peculiar 
lice  technical  exactness  is  required  in  a  remittitur. 
ipal  object  is  to  fully  notify  the  lower  court  of  the 
t  of  the  appellate  tribunal.  That  is  done  by  the 
ir  in  this  case. 

so  argued  that  the  remittitur  should  have  no  effect 
improperly  issued.  But  what  evidence  has  this 
At  the  clerk  was  not  fully  authorized  to  issue  it 
did?  Simply  this;  it  appears  by  the  file  marks 
remittitur  was  sent  to  the  court  below  on  the 
mrth  day  of  July,  and  that  the  petition  for  rehear- 
lot  disposed  of  until  the  first  day  of  August.  The 
lay  nevertheless  have  concluded  to  refuse  the  re- 
ong  before  their  decision  to  that  effect  was  filed; 
Qselves  ordered  the  issuance  of  the  remittitur. 
)pears  nothing  to  indicate  that  it  was  issued  with- 
ority,  except  the  fact  that  the  remittitur  bears  a 
>r  seven  days  anterior  to  the  time  when  the  decision 
petition  for  rehearing  seems  to  have  been  filed. 
ue  is  not  sufficient,  under  the  circumstances  of 
t,  to  justify  the  conclusion  that  it  was  issued  with- 
OTity. 

V  of  all  the  peculiar  circumstances  of  this  case,  it 
tly  the  duty  of  this  court  to  let  the  judgment  rest. 

»N,  J.,  having  been  consulted  on  the  original  suit, 
participate  in  this  decision. 
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W.  W.  VAN  VLEET  et  al.,  Respondents,  v.  A.  B.  OLK, 

ET  AL.,  Appellants. 

[4NKyAi>A,  95.] 

Action  to  Dkdsmike  Adyeiube  Claim  to  Land. — In  an  action  to  detenuM 
an  adviTHe  claim  tu  bind  lying  ou  both  sides  of  a  riyer,  defenduni  tM 
an  iiiKtruclion  to  the  jury,  "that  if  they  found  from  the  eTideneeftil 
plaintiff  bad  shown  a  right  only  to  that  x>ortion  of  the  land  on  the  aodh 
side  of  the  river,  he  was  not  entitled  to  recoTer  with  respect  to  thit  \t 
cated  on  the  south  side,"  which  instruction  was  refused:  EddfClaAf 
error. 

Bkukf  umdeb  Section  254  of  Pbactice  Act.—  Under  section  251offti 
practice*  act,  a  court  hns  no  right  to  decree  that  defendant  his  no  tUleti 
or  right  in  land  to  which  plaintiff  fails  to  show  a  possession  or  titkii 
himHelf. 

Equity  Cabk  befobe  Juut.— If  an  equity  case  is  treated  asanordiDarj» 
tion  Ht  law,  and  Hubmitted  to  a  jary  as  such,  and  the  court  coDodai 
itself  bound  and  controlled  by  the  yerdict  as  in  an  action  at  1st,  nA 
party  has  the  same  rights  with  respect  to  instructions  as  if  it  wereaof* 
at  biw. 

Inbtbuctionh  to  Jubt  in  Equity  Case. — In  a  purely  equity  case,  when  tkt 
jadge  Hiiuply  iuipunelM  a  jury  to  find  specific  facts,  it  seemi  tM 
neither  party  has  a  right  to  ank  the  court  to  instruct  the  jury,  tbejo^i 
not  being  controlled  by  the  verdict. 

*  BiOHT  TO  JuBY  in  Equity  Case.— Iu  s  purely  equity  case,  the  calling  oft 
jury  is  a  matter  ofj  discretion  with  the  judge,  and  not  a  matter  of  ii|U 
iu  the  parties. 

Appeal  from  the  Districfc  Court  of  the  Second  Judidil 
Dictrict,  Ormsby  County, 
[*96]      *The  facts  are  stated  in  the  opinion. 

Jonas  Seeley,  for  Appellants. 

Clayton  and  Clarke,  for  Respondents. 

By  the  Court,  Lewis,  J. : 

This  action  was  brought  nnder  section  254  of  the  code  of 
procedure,  which  declares  that  "an  action  may  bebroo^ 
by  any  person  in  possession  by  himself,  or  his  tenant,  of 
real  property,  against  any  person  who  claims  an  estate  O 
interest  therein  adverse  to  him,  for  the  purpose  of  detennia* 
ing  such  adverse  claim,  estate,  or  interest.     The  land,  thi 

(1)  1  KeT.  348:  8  Key.  2», 
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rbich  is  here  in  controversy,  consists  of  eighty 
g  on  both  sides  of  the  Carson  river,  in  the  county 
jr,  and  seems  to  be  valuable  only  for  the  purpose 
ds.  The  plaintiffs  allege  in  their  complaint  that 
the  owners  and  in  ]K)ssession  of  the  premises  de- 
hat  the  defendant  is  claiming  some  title  or  in- 
"ein  adverse  to  them,  and  conclude  with  the  prayer 
dant  be  ^'  made  to  answer  and  show  his  title,  and 
declared  null  and  void  as  against  their  right  and 
le  defendant  denies  all  the  allegations  of  the  com- 
i  claims  title  to  the  premises  in  himself;  and  also 
it  he  is,  and  was  at  the  time  of  the  commeuce- 
lis  action,  in  the  actual  possession  thereof, 
le  trial,  the  plaintiff,  Yan  Yleet,  testifying  on  his 
Jfy  said  that  the  notice  posted  by  himself  and 
crested  with  him  in  the  location  read  as  follows: 
undersigned,  claim  this  water-right,  commpncing 
Dint  of  rocks,  and  extending  up  the  river  to  the 
the  canon."  When  again  testifying  as  to  what  was 
strd  securing  possession  of  the  premises,  he  goes 
:   "We  did  not  mark  out  the  metes  and 

We  did  not  claim  any  definite  amount  of  [^OT] 
lere  was  nothing  ever  done  except  the  post- 
notices  and  the  making  of  the  improvements  to 
;he  extent  of  our  claim.  We  simply  claimed  the 
md  water  privilege."  And  it  was  conceded  that 
iprovements  made  by  the  plaintiffs  were  on  the 
e  of  the  river;  that  nothing  was  done  by  them  on 
side,  except  some  work  towards  the  building  of  a 
3h  it  was  then  intended  to  throw  across  the  river, 
idant  introduced  evidence  to  prove  that  his  title  to 
ises  was  superior  to  that  of  the  plaintiffs;  that  ho 
from  persons  who  located  the  land  prior  to  the 
>y  the  plaintiffs.  He  also  showed  a  survey  of  the 
a  compliance  with  the  requirements  of  the  law  of 
scribing  the  manner  of  acquiring  possessory  title 
land  in  this  State.  (Stats.  1S64-5,  343.)  As  a 
impaneled  to  try  the  issues  raised  by  the  plead- 
defendant  asked  the  court  to  charge  them,  that  if 
Dig.— 38  * 
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IVUl  Campbell  and  P.  H.  Clayton,  for  Appellant 
Ellis  (£  Saivyei'  and  Geo.  A.  Nourse,  for  Bespondeni 

By  the  Court,  Beatty,  C.  J. : 

This  was  a  bill  filed  for  the  purpose  of  having  d 
[*100J  clefendaut  ^declared  a  trustee  for  plaintiff^  as  tc 
certain  piece  of  land,  the  legal  title  of  which  heh 
recently  acquired. 

The  bill  alleges  that  the  property  in  dispate  (certain  l 
in  Carson  city),  was  sold  under  a  decree  to  foreeloM 
mortgage  against  Moses  Haynes  and  wife;  that  plaintil^ 
the  sale  under  such  decree,  became  the  purchaser,  and 
due  time  got  a  slierifiTs  deed  for  the  property,  and  hossii 
then  been  the  owner  thereof;  that  between  the  time  of  I 
purchase  and  the  expiration  of  the  six  months  allowed  i 
law  for  redemption,  when  he  obtained  the  sheriff's  deed, 
H.  Wright,  district  judge  of  the  second  judicial  distriei 
the  State  of  Nevada,  and  ex-officio  trustee  of  the  ocoapu 
of  the  town  site  of  Carson,  gave  a  conveyance  of  this  pn^ 
erty  to  defendant.  The  defendant  colluding  with  Mo> 
Haynes  to  injure  plaintiff,  had  fraudulently  repreaeniedi 
said  Wright  that  he  was  the  owner  of  said  property  and « 
titled  to  the  deed  therefor.  This  is  in  substance  theentii 
bill.  There  is  an  answer  denying  nearly  everything  c«i 
tained  in  this  bill,  and  setting  forth  some  new  bat  imM 
terial  facts.  The  case  was  heard  on  the  complaint,  anwi 
and  proofs,  and  plaintiff's  bill  dismissed. 

It  appears  to  us  this  was  the  proper  order  to  bemadei 
the  case.  The  complaint  is  utterly  defective.  ItdoeaK 
show  that  Haynes  and  wife  or  either  of  them  ever  wewi 
the  possession  of  the  property  in  dispute,  or  in  a  conditk 
to  obtain  a  deed  from  the  trustee  of  the  town  site  of  CaiW 
It  does  not  show  that  if  plaintiff  had  been  fully  sabsfcitoh 
to  all  the  rights  of  Moses  Haynes  and  wife,  he  ever  fOi 
have  been  in  a  condition  to  claim  a  conveyance  from  Jad 
Wright.  It  does  not  pretend  to  show  that  Low  oW»n 
his  possession  (upon  which  right  alone  he  obtained 
deed),  from  Moses  Haynes  and  wife  or  either  of  thra. 
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^  Dot  pretend  to  show  that  defenclaut  obtained  the  deed 
the  benefit  of  tbe  Haynes,  or  wt\s  in  any  manner  con- 
ited  with  them, 
ndgment  of  the  court  below  affirmed. 

jEWlSy  J.9  did  not  participate  in  this  decision. 


lAC  WAEEEN,  Appellant,  v.  EDWABD  D.  SWEE- 
NEY, Bespondent. 

[4  Nkyada.  101.] 

OiDAii,  QpKsf  AND  GmiftEHT  AooouNiB." — A  "mtitnal,  opon  and  cnrront 
iceount  ^here  there  have  b«eu  reciprocal  «lemau<]B/'  witbin  the  mean- 
ing of  section  17  of  the  Bbitnte  of  limitations,  ia  one  consiHtin^  of  de- 
miadri  upon  which  each  party  respectively  might  muiutaiu  an  action. 
IL— If  all  the  items  on  one  side  of  an  account  were  intended  hy  the  pnr- 
ttii  as  payments  or  credits  on  acconnt,  it  is  not  a  mutiiul,  open  and 
onwDt  account  where  tbere  are  reciprocal  demamhi. 
■I--PKBSONAL  Pbopkktt  Delivkuko  OX  ACCOUNT.— If  au  article  of  per- 
■OBtl  property  1>e  delivered  to  a  creditor,  with  an  understanding  be- 
hMsn  him  and  the  debtor  that  it  shuU  apply  tin  payment,  the  transmrtion 
would  not  coustitate  a  mutual  account,  conMiftting  of  reciprocal  denmnds 
Wlween  them.     Otherwise,  if  delivered  without  such  understanding. 
^vUy,  C.  J.t  dissenting, 

BticATXON  OF  JuixiMKNT. — Whcrc  a  judgment  of  nonsuit  was  rendered, 
but  the  judgment  actually  entered  was  in  form  a  judgment  on  the 
Vicrita,  the  supreme  court  on  appeal  modified  it  to  conform  to  the  (act, 
^respondent's  costs. 

^*PEAL  from  the  District  Court  of  the  Second  Judicial 

rtrict,  Ormsby  County. 

^he  facts  are  stated  in  the  opinions. 

V.  it.  darkCy  for  Appellant: 

If  ataal  accounts  are  made  up  of  matters  of  set-off.  Whcr- 
^>  tbere  is  an  express  or  implied  understanding  tliat  mu- 
1  debts  shall  be  a  satisfaction  or  set-ofTj^/o  UuUo  between 
•  parties,  the  account  is  mutual,  and  a  single  item  on 
lier  side  will  take  the  case  out  of  the  statute  of  limita- 
08.  (Ang.  Lim.,  sec.  149;  3  Met.  216;  G  Cow.  192;  20 
nd.  72;  7  Wend.  322-32G.) 

Jajflon  and  Daviea,  for  Respondent. 
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By  the  Court,  Lewis,  J. : 

'^lu  an  action  brought  to  recover  a  balance  dn 

mutual,  open  and  current  account,  where  t 

[*102J  been  reciprocal  ^demands  between  the  pa 

cause  of  action  shall  be  deemed  to  have 

from  the  time  of  the  last  item  found  in  the  account 

side."    (Stat.  1861,  29,  sec.  17.) 

TThat  particular  character  of  dealing  between  ps 
constitute  a  mutual,  current  account  within  the  m 
this  section  of  the  statute  of  limitations  is  tl^e  on 
ial  question  involved  in  this  appeal,  and  to  that  t 
considerations  will  be  confined. 

To  bring  an  account  within  this  section  of  th( 
there  must  be  mutual  demands  between  the  par 
mauds  upon  which  each  might  maintain  an  action, 
payments  on  account  are  made  by  one  party,  f 
credit  is  given  by  the  other,  it  is  an  account  withoa 
city,  and  only  upon  one  side;  at  least,  it  cannot  I 
be  a  mutual  account  consisting  of  reciprocal  demai 
items  on  either  side  must  be  such  as  to  authorize  t 
ing  of  an  action  upon  them.  If  all  items  on  one  ; 
intended  by  the  parties  as  a  payment  or  credit  upi 
isting  account,  there  would  be  no  such  demand  in 
the  person  making  the  payments  as  to  entitle  him 
tain  an  action,  because  the  simple  showing  of  tbe 
the  items  upon  which  he  brings  his  action  were  iui 
payment  of  a  claim  against  himself,  would  defeat  h 
If  an  article  of  personal  property  be  delivered  to  i 
tor  with  an  understanding  between  him  and  the  dc 
it  shall  apply  as  payment,  the  transaction  would  u 
tute  a  mutual  account  consisting  of  ''reciprocal  ( 
between  them.  But  if,  instead  of  delivering  duch 
as  payment,  it  were  delivered  without  an  understi 
agreement  that  it  should  be  taken  as  payment,  it 
troated  as  a  sale,  upon  which  an  action  might  be  ma 
Hxwh  appears  to  be  the  doctrine  generally  establ 
Ihn  authorities.  (2  Watts.  &  Sarg.  137;  Lowber  v. 
/Inrr,  :18L) 
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In  the  latter  case,  the  arrangement  between  the  parties 
as  to  effect  an  exchange  of  ssiUpeter  for  gunpowder,  or 
idler,  Lowber  was  to  receive  gunpowder  in  payment  for 
iltpeter,  instead  of  cash.  In  delivering  the  opinion  of  tlio 
»iirt,  Mr.  Justice  Bodgers  siiid:  '*The  questign  therefore 
r  grouting  it  to  be  as  stated,  was  there  such  a  mutual 
leoant  as  that  one  item  within  six  yeai*s  takes  the 
rhole  account  out  of  the  statute?  This  point  came  [^103] 
ifore  the  court  in  Ingram  v.  SJurard,  (17  Serg.  & 
.347)  and  it  was  there  held  that  to  constitute  a  mutual 
eonnt  within  the  exception  of  the  statute,  there  must  be 
reciprocal  demand;  that  it  does  not  a{>ply  where  the  de- 
ind  is  all  together  on  one  side,  though  payments  on  ac- 
QDt  have  been  made.  In  the  case  cited,  the  payment 
IB  to  be  made  in  cash,  but  whetlier  in  cash  or  in  kind  can 
ike  no  difference.  The  principle  ruled  in  the  case  cited 
that  there  must  bo  a  reciprocal  demand;  that  is,  each 
rty  must  have  aright  of  action."  So  in  the  case  of  IVeufh- 
oaxv.  Cosiimiies  V,  M.  Co,,  (17  Cal.  344)  the  same  doctrine 
laid  down,  and  in  Norton  v.  Larco,  (30  Cal.  120,)  the 
.rued  chief  justice,  in  delivering  the  opinion  of  the  court, 
3d  this  language;  ''It  must  be  admitted  that  a  payment, 
lether  it  be  of  money  or  of  any  article  of  personal  jirop- 
ty  of  a  stipulated  value,  made  an  account,  would  not 
ike  an  account  a  mutual  account  consisting  of  reciprocal 
imands."  (See  also  Ang.  Lim.  sec.  149.)  When  therefore 
is  sought  to  establish  a  mutual  account,  consisting  of 
eiprocal  demands,  by  showing  the  delivery  of  some  arti- 
B  of  personal  property,  the  material  question  is,  whether 
vas  the  intention  of  the  parties  to  treat  it  as  payment 
K)ii  account.  If  it  were  intended  as  payment,  or  if  it  be 
K)wn  that  such  was  the  agreement  or  understanding^  be- 
'eeu  them,  it  must  be  treated  by  the  courts  as  money  paid 
K)n  account,  and  nothing  more,  which  does  not,  as  wo  have 
deavored  to  show,  make  a  mutual  account,  "consisting 
reciprocal  demands." 

Fhe  testimony  in  this  case  shows  no  mutual  account  or 
iprocal  demands  between  the  plaintiff  and  defendant. 
iros  proven  that  work  had  been  done  by  the  plaintiff  for 
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the  (lefeiulant,  for  which  a  charge  of  twentj-three  handled 
and  nine  dolhirs  was  mudo.  It  is  however  admitted  Ibaino 
work  was  done  within  two  years  prior  to  the  briugiug  of 
this  action.  Bat  it  is  sought  to  bring  tho  claim  witLiu  tin 
saving  of  the  statute  by  proof  of  the  delivery  by  the  de- 
fendant to  the  plaintiff  of  a  wagon  within  the  two  jean, 
for  which  tho  defendant  received  a  credit  of  one  hundred 
dollars.  Had  it  been  shown  that  this  wagon  wa5  sold  to 
the  plaintiff,  or  had  the  delivery  been  such  as  to 
[*104]  authorize  an  action  for  its  value  by  the  ^defendant; 
'or  rather,  had  it  not  been  treateil  by  the  parties  as 
a  payment  on  account,  the  plaintiff  would  have  bi-ooght 
himself  within  the  saving  of  the  statute.  But  by  his  own 
tostimon}'  it  is  proven  that  the  wagon  was  delrvered  to  him 
as  payment  of  a  hundred  dollars  on  account.  He  testified 
with  respect  to  it  as  so  much  money  paid  by  the  plaintiK 
Ho  says:  "On  this  account  the  defendant  has  paid  and  is 
ontith'd  to  be  credited  with  the  following  sums  of  mouej," 
— and  then  mentioned,  among  other  items,  "one  wagon, 
§100/*  This  is  all  tlie  testimony  in  the  record  before  us 
with  respect  to  the  wagon.  And  upon  it  there  seems  to  be 
no  alternative  but  to  treat  the  item  as  so  much  money  paid 
on  aooouut.  Sv>  tho  court  below  decided,  and  there  is  cc^ 
taiulv  110  evidence  in  the  record  to  warrant  the  conclasion 
that  it  erred. 

A  judi:inent  of  nonsuit  was  granted  by  the  court  below, 
but  tho  judi^mont,  which  w:is  actually  entered,  is  in  forms 
judgment  on  the  merits.  This  should  be  corrected  so  as  to 
eon  form  it  to  tho  actual  state  of  the  Ciise.  Therefore,  the 
judgment  will  be  mvxlitievl  aooonlingly  in  this  coju^vith 
eo*i  of  I  Ills  apjval  against  respondent 

l^y vv;\.  0.  J.,  dissonriug:  ^^"^VV 

Tiro  p:a:!::::T  on  tho  twenty-fourth  of  October,  1867, 
br\^u::l:t  sui:  ii*.  !iis  ew:i  r.ame  v^^llegiug  that  he  had  anas- 
Ni^:.ii!et.:  v^f  ;ho  ii.urvs:  ,.'f  l>Aker''  to  lecoTer  a  balance  doe 
on  a^oouni  !iv:u  dstoiutu:::  to  W^rreu  &  Baker.  The  answer 
liisi  denies  all  she  ii:.-i:eriAl  .^Ilovpitious  of  the  C3niplain^» 
ami  tiiou  au«u\*^';^  10  y\< o^oi  \\:.«  ^x^taVA  qC  UmitatioDs.  Tlireo 
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d  paragraphs  of  the  answer  attempts  to  set  up  this 
ae.  Those  paragraphs  are  substiintially  as  follows: 
,  Defendant  avers  that  ho  has  had  no  business  trans- 
is  of  any  kind  with  Warren  &  Baker  within  two  years 
past.  That  all  such  transactions  were  settled  and 
1  more  than  two  years  ago;  Second.  Warren  &  Baker 
neither  done  work  nor  furnished  ipaterials  for  defend- 
ithiu  two  years;  Third.  Bepeats  the  second,  and  adds, 
L  that  said  claim  *  ^  ^  is  barred  by  the  statute 
aitaiions.'* 

i  was  certainly  immaterial  whether  Warren  &  [*105] 
r  had  or  had  not  done  any  work  within  two 
ly  provided  there  was  a  mutual,  open  and  current 
iDt  between  the  parties,  with  reciprocal  demands,  and 
item  of  the  account  on  either  side  was  within  two 
i.  The  real  defense,  then,  if  set  up  at  all,  is  in  the 
paragraph,  which  denies  that  any  business  transactions 
ij  kind  have  taken  place  between  defendant  and  War- 
k  Baker  within  two  years  before  the  bringing  of  this 
m. 

A  the  trial  but  one  witness  was  introduced,  and  that 
the  plaintiff.  Among  other  things  he  testified,  that  in 
:  Warren  &  Baker  had  made  a  special  contract  with  de- 
ant  for  erecting  a  house,  etc.,  at  a  given  price,  and  that 
same  was  completed  as  per  contract;  subsequently,  at 
lest  of  defendant,  they  had  done  other  jobs,  but  not  on 
tial  contracts;  that  the  jobs  were  reasonably  worth  cer- 
sumSy  and  had  been  charged  for  by  them  on  their  books 
ach  prices.  The  whole  account  (with  the  exception  of 
dollars  for  repairing,  which  it  seems  was  improperly  in- 
ed  in  the  same)  consisted  of  six  items.  One  of  these 
IS  only  had  been  agreed  to  by  both  parties,  the  other 
were  charged  at  what  plaintiffs  thouglit  reasonable,  but 
Q  is  no  evidence  defendant  ever  assented  to  these 
"ges.  The  first  work  was  done  in  18G4,  and  the  last 
0  time  in  1865,  but  the  exact  date  is  not  shown. 
be  plaintiff,  after  testifying  as  to  the  work,  labor  and 
trials  furnished  by  himself  and  partner,  continued  as 
*W8:  ''On  this  account  the  defendant  has  paid,  and  is 
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entitled  to  be  credited  therewith,  the  following  si 
money,  to  wit:  1864,  June  18,  $400;  June  21,  $100;  i 
$100;  July  9,  $100;  July  16,  $100;  August  8,  $65;  S 
ber  10,  $50;  October  1,  $100;  October  8,  S400;  Dec 
12,  $60.  1865,  January  19,  $40;  April  15,  $100;  . 
17,  $90;  September  15,  $30;  October  4,  order  on 
Smith,  $60;  October  7,  watch  to  Baker,  $45;  Novei 
watch  to  Baker,  $5;  November,  paid  tax  (poll  tax  fo: 
men),  $30;  February  5,    1866,  paid  tax,  $20;  Fel 

1866,  ball  tickets,  $10;  March  5,  1866,  baUi 
[*106]  $15;    June  2,    wagon,    $100;   making   *the 

amount,  for  which  the  defendant  is  entil 
credit,  $1,660,  and  leaving  a  balance  due  to  me  of  $ 
As  it  does  not  appear  plaintiff  and  hii«  partner  ha 
any  work  within  two  years  before  action,  the  questio 
determined  is,  whether  there  is  anything  on  the  oil 
of  the  account  to  take  it  out  of  the  statute  of  limii 
Actions  on  account  are  barred  in  two  years,  except ' 
is  for  a  ''balance  due  upon  a  mutual,  open  and  • 
account,  where  there  have  been  reciprocal  demands." 
the  two  years  only  count  from  the  last  item  in 
account. 

This  suit  is  for  a  balance  due  on  account.  First, 
mutual  account?  The  plaintiff  charges  for  six  items 
way  of  labor  and  materials,  and  it  is  not  denied  he 
account,  or  at  least  that  he  and  his  former  partner 
account  against  defendant.  On  the  defendant's  side 
are  credits,  or  counter-charges,  to  the  extent  of  moi 
twenty  items.  I  believe  it  has  never  been  held,  or  eve 
gested,  that  it  was  necessary  that  a  party  should  en 
items  of  charge  in  a  book  in  order  to  make  an  acconi 
a  man  sell  articles  to  his  customer,  and  keep  then 
only  in  his  memory,  it  is  as  much  an  account  agaii 
purchaser  as  if  different  items  were  entered  in  a  da; 
and  ledger.  I  can  see  no  reason  why  this  should  no 
under  the  denomination  of  a  mutual  account.  It  ce 
is  an  open  and  current  account.  It  does  not  appei 
any  settlement  was  ever  made  between  the  parties, 
assent  given  by  defendant  to  the  correctness  of  any  c 
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rpi  the  first  one.  It  has,  tbeu,  none  of  the  elements  of 
ttled  acoonnt,  but  is  an  **  epen  and  current  account." 
he  next  question  is,  have  there  been  reciprocal  deinamls 
reen  these  parties  ?  Upon  this  proposition  my  associates 
a  to  hold  the  negative,  and  upon  this  point  the  case 
08  to  turn.  It  is  held  and  laid  down  in  some  of  the  re- 
ed cases  that  when  there  is  an  account  on  one  side,  and 
payments  on  the  other,  this  does  not  constitute  mutual 
ands.  That  the  demand  then  is  only  on  one  side.  That 
payments  do  not  make  a  cross-demand,  but  that  each 
nent  as  made  simply  extinguishes  so  much  of  the  debt 
to  the  creditor.  Where  there  is  a  liquidated  de- 
d,  as  for  instance  a  note  or  an  account  ^stated  [^107] 
signed  by  both  parties,  and  a  payment  is  made 
a  credit  entered  on  the  instrument  upon  which  suit 
t  be  brought  if  any  is  thereafter  instituted,  this  right 
be  held  to  be  such  a  specific  application  of  the  money 
i  as  to  deprive  it  of  the  character  of  a  set-off  or  counter- 
in.  In  other  words,  that  this  was  by  the  very  act  of  the 
ies  an  extinguishment  of  so  much  of  the  original  debt, 
wberever  payments  are  made  on  an  open,  current,  and 
3ttled  account,  it  appears  to  me  they  should  always  be 
ted  as  counter-claims  or  set-off.  Such  is  their  ])ractical 
!t.  If  the  creditor  sues  he  is  under  no  obligation  to  say 
thing  about  the  defendant's  credits  or  counter-claims, 
may  leave  the  defendant  to  plead  and  establish  the 
le  of  his  payments.  Under  such  circumstances  it  seems 
De  tlie  credits  are  legitimately  counter-claims,  matters 
et-off,  or  mutual  demand.  If,  however,  it  should  bo 
I  that  payments  on  an  open  account  do  not  constitute 
aal  demands  within  the  statute,  then  let  us  examine 
t  are  payments. 

acbnically,  payments  can  only  be  made  in  money.  But 
is  have  sometimes  said  that  whatever  wiis  received  and 
ted  as  payment  might  be  so  held.  In  this  sense,  every 
le  of  account  between  two  parties  having  mutual  deal- 
,  might  be  held  to  be  payment.  We  will  suppose  A.,  a 
er,  and  B.,  a  merchant,  to  luive  accounts  against  each 
r.     A.  delivers  his  wheat,  his  potatoes,  his  hay,  or 


C04  Wabren  v.  Sweexet.  [Sup.Ct 

Opiuiou  of  Bontty,  C.  J.,  dissenting. 

Ti'Latever  he  raises  as  a  sui'plus,  to  his  inorcliant  on  acconnt 
The  merchaut,  B.,  on  the  contrary,  sends  to  him  from  tiou 
to  time,  as  he  requires  it,  his  groceries,  dry  goods,  or  wbib 
ever  he  deals  in.  Now,  if  the  merchant's  account  happeu 
to  bo  the  largest  at  any  time  when  the  farmer  delivers  a  toi 
of  wheat  or  hay,  it  might  be  said  this  was  n  payment  oi 
account,  and  not  a  counter-claim,  set-off,  or  mutual  demand 
On  the  other  hand,  if  the  farmer's  account  is  the  largest  a 
the  time  he  receives  a  lot  of  groceries  or  a  lot  of  dry  goodi 
this  might  also  be  called  a  payment.  In  this  way  ther 
would  be  no  mutual  accounts  to  which  the  statute  conl 
apply.  But  if  I  understand  the  ground  taken  in  this  case  i 
is  this,  that  payment  only  occurs  where  money  is  paid,  o 

something  else  is  expressly  taken  as  payment  or  a 
[*108]  money.      Let  us  see  how  this  rule   will  *opent 

pniciically.  A  merchant  in  the  city  has  two  em 
tomers  in  the  country,  each  of  whom,  on  the  first  dsyo 
April,  in  1866,  owed  him  $100  for  goods  furnished  froi 
time  to  time  within  six  months  last  past,  the  last  it^m  ii 
each  account  having  been  furnished  on  the  twenty-fifth  o 
March  preceding.  On  the  first  day  of  April  each  of  hi 
customers  bring  a  ton  of  hay  to  town.  No.  1  says,  **Her 
is  a  load  of  hay;  I  wish  you  to  take  it  at  its  market  Tolae 
which  is  twenty  dollars,  and  give  me  credit  for  that  amoon 
on  my  account."  No.  2  says,  '*  I  want  you  to  take  my  loi( 
of  hay  at  the  same  price,  and  enter  it  as  so  much  pcM  oi 
my  account." 

On  the  tliirtieth  of  March,  1868  (no  further  dealings  baf 
ing  taken  place  between  the  parties),  the  merchant  soei 
each  of  his  customers  for  the  balance  due  to  him,  to  will 
$80  on  each  account.  As  between  him  and  No.  1,  theconiii 
which  attempt  to  make  these  nice  distinctions  between  ]WJ' 
ment  and  credit  would  hold  that  there  was  a  mutual,  opes 
and  current  account  with  mutual  demands,  and  therefore 
that  ho  would  recover  his  $80.  But  in  his  action  ngaiitfl 
No.  2,  the  same  court  would  hold  that  he  was  barred  byth 
statute  of  limitations.  And  all  this  because  No.  1  said  gst 
me  credit,  and  No.  2  said  enter  it  as  so  much  paid.  Tei 
the  two  transactions  are  {precisely  the  same.     The  rigbtBol 
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le  parties  are  made  to  depend,  not  on  the  nature  of  the 
iODbact  or  the  intention  of  (Le  parties,  but  on  tbe  acci- 
lenUl  use  or  omission  of  tbe  words  paid  or  payment.  I 
ay  accidental,  because  it  is  not  to  be  presumed  that  a  non- 
NTofessional  man  would  understand  the  difference  between 
he  two  expressions.  The  sense  of  tlie  thing  is  precisely 
he  same  in  each  case,  to  deliver  the  hay  and  get  credit  on 
he  respective  accounts  for  its  value. 

I  cannot  believe  that  it  accords  with  justice  or  reason  to 
Dakethe  rights  of  parties  depend  on  such  technical  and 
msabstautial  distinctions.  Wherever  there  is  an  open, 
imniugy  unsettled  account  on  one  side,  and  money  or  any 
irticle  of  personal  propeiliy  is  either  paid  or  delivered  to 
)6  credited  on  tbe  other  side  of  the  account,  I  am  of  the 
ipinion  that  this  is,  within  the  reason  and  purview  of  the 
iatote,  ''a  mutual,  open  and  current  account,"  with  ''re- 
iprocal  demands  between  the  parties."  But  if  I 
m  not  right  *in  this  proposition,  I  feel  perfectly  [*1C9] 
lear  that  nothing  in  such  case  should  be  treated  as 
Nijmentbut  what  is  strictly  so;  that  is,  money.  To  at- 
emptiu  such  case  to  make  articles  of  merchandise  payment, 
•nd  to  make  it  depend  on  the  form  of  expression  used  when 
^h  articles  are  delivered,  whether  it  shall  be  treated  as 
lajment  or  set-oflf,  is  to  oflfer  a  premium  for  perjury  and  to 
&ake  the  rights  of  parties  depend  on  technical  distinctions 
^t  are  raised  by  the  court  and  never  entered  into  the 
'iewB  of  those  contracting. 

Bat  in  this  case  the  decision  goes  still  further,  and  in  my 
pinion  is  more  mischievously  technical  than  any  of  the 
^rted  cases.  The  plaintiff,  who  was  the  only  witness, 
^ears  that  defendant  "has  paid,  and  is  entitled  to  be 
^ited  with,  the  following  sums  of  money."  Following 
W  introduction,  various  sums  of  money  are  first  men- 

• 

'Oned,  then  follow  several  articles  that  are  not  money, 
'ftong  the  rest  a  wagon.  Finally,  the  witness  says:  **Mak- 
)g  tbe  whole  amount  for  which  the  defendant  is  entitled  to 
''edit,  $1,660."  Here,  it  will  be  perceived,  the  witness 
Oes  not  say  payment,  but  credit.  Now,  it  is  true,  that 
tter  enumerating  the  several  sums  of  money  it  woidd  have 
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been  more  correct  to  have  added:  "  And  also  the  foUoiring 
items  of  personal  property/'  before  cnnmerating  theiv&gQft 
and  other  chattels  mentioned  in  the  credits  on  the  accoonL 
But  because  he  omitted  to  use  this  or  some  similar  pbrue- 
ology,  I  think  it  hardly  fair  to  conclude  that  he  meant  to 
say  a  wagon  was  money — was  a  $100;  or  that  it  was  paid  as 
a  $100.  He  certainly  does  not  pretend  to  say  that  at  tbe 
time  defendant  delivered  him  the  wagon  there  vras  anj 
agreement  it  should  be  treated  as  money,  or  entered  asa 
payment,  rather  than  a  credit,  on  defendant's  accoQDL 
Altogether,  I  think,  the  plaintiff  has  lost  his  case,  uot  be- 
cause the  law  and  the  facts  were  against'  him,  bat  beeaine 
ho  was  a  bad  grammarian,  or  ratiier  loose  and  careless  in 
his  use  of  the  English  language. 

Again,  there  was  but  one  witness  examined  in  this  case. 
The  plaintiff  closed,  and  the  court,  on  motion,  granted  i 
nonsuit.  Such  are  the  facts  as  disclosed  by  a  bill  of  ex- 
ceptions.    The  judgment  actually  entered,  recites  that  it 

was  on  full  hearing  of  testimony  on  each  side,  and 
[*110]  is  in  form  a  judgment  on  the  merits,  and  *coulJbe 

pleaded  in  bar  to  another  action.  Had  it  been  en- 
tered as  a  judgment  of  nonsuit,  it  would  have  becnnobir 
to  another  action.  The  plaintiff  might  have  brought  a  new 
suit,  and  possibly  by  a  diligent  study  of  the  English  gram- 
mar for  a  few  weeks,  he  might  have  so  improved  himf^elf  u 
not  to  lose  his  case  the  next  time  by  the  use  of  language 
which  is  made  to  mean  something,  which,  in  my  opinion, 
the  plaintiff  never  meant  to  express.  Something,  indeed, 
which  ho  would  not  be  capable  of  understanding  or  apprt- 
ciating,  even  after  a  learned  lecture  by  an  able  member  of 
the  profession  upon  the  nice  distinction  between  payment 
and  credit.  Having  expressed  my  own  views  of  this  case, 
I  will  now  notice  some  of  the  authorities  bearing  ou  the 
subject. 

In  Ingram  v.  Shcrard  (17  Serg.  &  K.  347),  it  was  LeH 
that  when  the  plaintiff  sued  on  an  account  running  alxHit 
sixteen  years,  and  showed  a  credit  for  $25  cash  paid  twelve 
or  thirteen  years  before  suit  was  brought,  this  did  not  tab 
the  case  out  of  the  statute  which  bars  occoants  after  tf 
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».  In  Hay  v.  Kramei-  (2  "Watts  &  Serg.  137),  it  was  held 
when  Kramer  had  been  in  the  habit  of  selling  hats  to 
,  and  Hay  had  made  cue  payment  in  cash  and  had  re- 
id  one  hat  (probably  for  some  defect  in  the  mauufac- 
y  this  was  an  account  all  on  one  side,  aud  not  a  mutual 
int.  The  return  of  an  article  for  unfitness  is  a  differ- 
ransaction  from  the  sale  or  delivery  of  an  article  at  a 
price,  or  a  price  thereafter  to  be  settled  on  account. 
aps  these  two  cases  cannot  be  held  as  settling  anything 
than  that  a  technical  cash  payment  on  account  shall 
>e  held  to  constitute  an  item  in  a  mutual  accouut. 
the  case  of  Loivber  v.  Smith  (7  Barr.  381),  Smith,  who 
)Iaintiff  below,  was  a  powder  manufacturer,  and  was  in 
abit  of  purchasing  saltpeter  and  brimstone  from  Low- 
Sometimes  he  paid  cash,  aud  sometimes  powder  for 
)  materials.  Sometimes  ho  got  the  materials  and  worked 
.  up  into  powder  on  the  shares.  The  accounts  run  be- 
n  the  parties  for  several  years.  The  last  item  was  a 
f  powder  delivered  by  Smith,  November  3,  1836.  Suit 
brought  November  1, 1842,  not  quite  six  years  after  the 
lot  of  powder  was  delivered.  The  last  lot  of  powder 
Dg  been  delivered  within  six  years,  there  was 
^difficulty  in  Smith's  recovering  the  value   of  [*111] 

But  it  would  seem  that  Smith  claimed  more 
I  the  value  of  the  last  lot  of  powder;  he  claimed  that 
6  was  a  balance  due  him  from  the  other  transactions 
reen  the  parties.  The  court  below  instructed  the  jury 
i  this  was  a  case  of  mutual  accounts,  and  the  last  item 
ig  within  six  years,  Smith  could  recover  the  entire  bill 
him  on  a  settlement  of  all  the  accounts  between  him 
Lowber.  The  court  above  reversed  the  case,  on  the 
ind  that  the  powder  furnished  by  Smith  was  not  sold  to 
rber,  but  was  paid  by  him  on  account.  Now,  when  we 
iinto  consideration  the  fact,  that  at  the  time  Smith  de- 
red  the  powder  he  did  not  owe  Lowber  anything,  but  on 
contrary,  Lowber  was  in  debt  to  him,  this  appears  to 
m  extraordinary  decision.  Smith  did  not  sell  the  pow- 
he  did  not  deliver  it  as  an  ordinary  account  between 
;Iiant  and  manufacturer,  but  he  paid  it  on  a  debt  he  did 
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not  owe.  It  appears  to  mo  this  decision  is  sonnreaMft- 
able,  that  it  is  uot  entitled  to  any  weight  as  an  authoritj. 
Yet  this  is  the  ouly  decision  I  can  find  where  it  liaa  Imu 
distinctly  bekl  that  the  payment  of  an  article  of  merclumdiB 
on  accouut  does  not  constitute  an  item  of  mutual  accoqikI 

In  the  case  of  Weathei'wax  v.  Cosumnea  V.  M.  Co.  (17  Ci 
344),  a  gold  bar  was  delivered  to  defendants  to  be  sent  i 
the  mint,  and  when  Uie  proceeds  were  returned  in  coiD,t]i 
coin  was  to  be  credited  to  defendants.  This  the  conrihe 
to  be  the  same  as  if  the  coin  had  been  paid  originally  i 
the  account.  It  was  a  simple  case  of  technical  pajmeDt 
money.  The  court,  iu  effect,  held  that  a  payment  in  mon 
on  an  account  did  not  make  a  mutual  account. 

In  the  case  of  Norton  v.  Lajxo  (30  Cal.  126),  the  supiw 
court  of  the  State  of  California  admit  the  general  propo 
tion  that  payment  of  money  or  merchandise  on  accon 
does  not  make  a  mutual  account  so  as  to  take  a  case  out 
the  statute,  but  at  the  same  time  held  that  the  delireiy 
an  article  of  merchandise  to  be  credited  on  account  at 
stipulated  price  does  make  an  item  of  mutual  account.  I 
difference  between  delivering  a  piece  of  personal  propei 
to  be  credited  on  an  account  at  a  stipnlaft 
[*112]  *price,  and  the  payment  of  the  same  piece  of  pro 
erty  to  be  credited  on  account  is  so  little,  on 
obtusencss  is  so  great,  that  I  am  wholly  unable  to  compi 
hend  it.  Technically,  nothing  but  money  can  be  given 
payment.  Substantially  there  is  no  difference  between  gi 
ing  a  creditor  a  piece  of  property  and  saying  credit  this < 
my  account,  or  enter  this  as  payment  on  my  account. 

The  case  of  Petimman  v.  Hoich,  3  Met.  I  tliink  clearly  « 
tains  my  views  in  this  case.  In  that  case  the  plaintiff  siu 
an  account  running  through  several  years.  A  part  of  tl 
items  were  within  six  years  but  most  of  them  of  older  iW 
The  question  at  the  trial  was  whether  those  of  longer  stan 
ing  than  six  years  were  bound  by  the  statute  of  liraitatioi 
To  take  the  case  out  of  the  statute,  the  plaintiff  proveilt^ 
items  of  credit,  or  payment  made  by  the  defendant  iluri 
the  runniug  of  the  account.  Neither  of  these  items  of  ck 
it,  it  is  to  be  observed,  were  within  six  years  of  ike  tii 
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3  the  action  was  brought.  One  of  these  items  was  cash 
JO  for  beef,  the  other  one,  calf  $4.20.  The  $17.G0  was 
under  the  following  circumstances:  Plaintiff,  during 
nnoing  of  the  account,  sold  a  certain  quantity  of  beef, 
anting  to  $17.60  in  value)  to  defendant  to  be  paid  for 
sh.  Thi  beef  was  taken  away,  and  the  cash  not  paid 
B  very  time  of  taking  it  off,  but  was  paid  shortly  after. 
beef  in  the  meantime  bad  been  charged,  and  when  the 
)y  was  paid  it  was  credited.  The  court  in  commenting 
lis  credit  expresses  some  doubt  as  to  whether  it  can  be 
idered  an  item  in  a  mutual,  open  current  account,  not 
use  of  its  being  money  or  because  of  its  being  a  pay- 
i  on  account,  but  because  it  seemed  rather  to  be  a  pay- 
;  on  which  was  considered  a  cash  transaction.  The 
b  seemed  to  doubt  whether  the  beef  and  this  $17.60 
it  not  to  be  treated  as  a  separate  transaction,  neither 
beef  nor  money  constituting  properly  any  part  of  the 
I,  current  account  betweed  the  parties.  But  the  court 
I  to  entertain  no  doubt  but  that  this  $17.60  would  have 
n  the  whole  account  out  of  the  statute  if  the  money  had 
I  paid  generally  on  account  instead  of  being  paid  par- 
larly  for  the  beef,  which  by  agreement  was  to  be  a  cash 
Baction. 

Hie  court,  however,  held  that  the  credit  of  $4.20  [*113] 
the  calf  took  the  whole  account  out  of  the  opera- 
of  the  statute  of  limitations.  The  Massachusetts  stat- 
on  which  this  case  was  decided,  reads  as  follows:  **In 
lotions  of  debt  or  assumpsit  brought  to  recover  the  bal- 
9  due  upon  a  mutual  and  open  account,  the  cause  of  ac- 
t  shall  be  deemed  to  have  accrued  at  the  time  of  the  last 
1  proved  in  such  account."  The  language  of  this  statute 
srs  from  ours,  but  I  do  not  see  anv  difference  iu  sub- 
tee, 
am  of  opinion  the  judgment  should  be  reversed. 

Net.  Deo.— 39 
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[4  Nev.  113.] 

^RionT  TO  Spredt  Tbial  in  Criminal  Cask. — ^Eyery  pentoii  Leld  oit 
criminal  cbargo  has  the  legal  right  to  demand  a  speedy  and  importliil  tml 
by  jurv. 

Bpbkdy  Tbial,  "NVHAT.--The  speedy  trial  pnaranteed  every  f)€Tson  accasedof 
crime  is  a  trial  as  soon  as  poHsible  after  indictment  is  found,  vitkoiA 
dt  priviug  the  prosecution  of  a  reasonable  time  for  preparation. 

Failuuk  to  procure  Jukt,  obocnd  fob  Continuance. — If  the  prov^tioi 
in  a  criminal  CHse  makes  all  reasonable  efforts  to  empanel  a  jnnratllM 
first  term  at  which  the  case  is  triable,  but  without  success,  and  it  do« 
not  appear  that  a  jury  could  not  l>e  had  at  the  next  term,  there  U  • 
good  cause  for  a  continuance  on  its  motion  for  the  term. 

•CoNnxuANCK  WITHOUT  AFFIDAVIT. — Sectiou  318  of  the  Criminal  l^ctice  ad 
confers  upon  the  courts  the  right  to  continue  the  trial  of  a  crimiiud  cm 
upon  a  proper  showing  by  affidavit :  but  if  the  fact  authorizing  a  contii* 
nance  is  within  the  judiciid  knowledge  of  the  court,  Kuch  as  the  impoi* 
sibility  of  impaneling  a  jury  at  the  term,  an  affidavit  is  xaa$b' 
cpsjirv. 

Habkas  Corpus  fob  want  of  Speedt  Tkial. — A  prisoner  charged  with  • 
grave  offense  will  not  be  discharge<l  on  hal)eas  corpus  on  the  ground  tU 
all  efforts  to  i»btaiu  a  competent  jury  at  the  term  at  which  he  vaa  pm- 
porly  triable  fiiilfd,  until  it  appears  that  all  i>ossible  means  of  secariBg 
a  jury  have  failiHl,  and  a  trial  cinnot  be  had  within  a  reasonable  time. 
jSVf  concurrimj  opinion  of  BtaUy  (\  J, 

Inoefinitk  Poktponkment  of  CiOMiNAL  Cask. — If  it  appears  that  a  JBiy 
cannot  be  proeurod  in  a  eriniiual  ease  at  th«  term  at  which  it  is  regvUiIj 
triable,  an  order  of  indefinite  postponement  is  irregular,  butitdoeiBot 
operate  as  a  release  of  the  prisoner. 

Habeas  Conrus  before  the  Supreme  Court. 

The  petitioner  was  iiulicted  for  the  murder  of  DaviJ  D. 
Calilwoll.  He  was  tried  at  the  November  term,  18C7,  and 
convicted  of  manslaughter.  A  new  trial  having  been 
granted  by  the  court  below,  the  State  appealed  to  tlii« 
court,  and  the  order  granting  a  new  trial  was  affirmed. 
(Ant(»,  71.)  The  cause,  having  been  remanded,  was  next 
callod  for  trial  at  the  Jlav  term,  186S;  but  the  panel  sum* 
monod  being  exhausted  and  no  jury  obtained,  the  cause 
was  iMuitinued.  He  then  apj^lied  for  a  writ  of  habeas  cor- 
pus before  the  supreme  court,  which  was  denied.  At  tbe 
August  term,  1858,  the  cause  was  again  called,  the  panel 

(1 )  1 L  Not.  ;».  (3)  11  H«t.  90. 
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[y  and  no  jury  obtained;  wberoupon  the  court  in- 
postponed  the  case.  Upon  these  facts  the  peti- 
d  out  this  writ  and  claimed  his  final  discharge  on 
id  that  he  was  denied  his  legal  right  to  a  speedy 

Jlarie,  AUomey^Gfeneral,  for  Bespondent: 

irty  on  habeas  corpus,  is  limited  in  its  inquiry  to 
nee  and  validity  of  the  process  and  to  subsequent 
idering  the  process  inoperative.  (Hurd  on  Hab. 
to  345;  Stats.  1862,  100-101;  5  lud.  290.) 

*By  Lewis,  J. : 

endant  is  brought  before  this  court  upon  a  writ  of 
rpus,  and  his  release  claimed  by  counsel  upon  the 
First.  That  he  cannot  have  a  speedy  trial  in  the 
tere  he  was  indicted,  and  where  it  is  claimed  he 
ght  to  be  tried,  because  no  competent  jury  can  be 
there,  and  no  change  of  venue  can  be  had  upon 
•n  of  the  prosecution;  and,  Second.  That  the 
[e  by  the  court  postponing  the  trial  indefinitely, 
IS  a  release  of  the  prisoner,  and  consequently  the 
3  now  no  legal   authority   to  hold  him  in  cus- 

II  persons  held  on  a  criminal  charge  have  [*116] 
nght  to  demand  a  speedy  and  impartial 
ury,  there  can  at  this  time  be  no  doubt.  The 
guaranteed  to  the  English  people  by  the  great 
b  has  been  confirmed  in  subsequent  bills  of  right; 
nd  reiterated  by  the  courts,  and  defended  and 
by  the  representatives  of  the  people  with  jealous 
'esolute  courage.  In  this  country  the  same  right 
ly  guaranteed  by  the  constitutions  of  the  respec- 
8,  or  secured  by  appropriate  legislative  enact- 
'hat  the  defendant  may  claim  this  right,  there  is 
But  what  is  to  be  understood  by  a  speedy  trial, 
»arrassiug  question  now  to  be  determined.  It  is 
that  one  arrested  and  accused  of  crime  has  not  the 
)mand  a  trial  immediately  upon  the  accusation  or 
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arrest  being  made.    He  must  wait  until  a  regular  termolfte 
court  having  jurisdiction  of   the  ofTense  with  which  he  ii^ 
charged,  until  an  indictment  is  found  and  presented,  and  and] 
the  prosecution  has  Ijad  a  reasonable  time  to  prepare  fortlii] 
trial.      Nor  does  a  speedy  trial  mean  a  trial  iinmeJiatdj] 
upon  the  presentation  of  the  indictment  or  the  arrest  npoi^ 
it.     It  simply  means  that  the  trial  shall  take  place  assooB' 
as  possible  after  the  indictment  is  found,  without  deprmifl 
the  prosecution  of  a  reasonable  time  for  preparation.    Tblj 
law  is  the  embodiment  of  reason  and  good  sense;  lenee^ 
whilst  it  secures  to  every  person  accused  of  crime  therigUj 
to  have  such  charge  speedily  determined  by  a  competeiJ 
jury,  it  does  not  exact  impossibilities,  extraordinary  efforti;, I 
diligence  or  exertion  from  the  courts,  or  the  represeDtatirv] 
of  the  State;  nor  does  it  contemplate  that  the  right  of  ij 
speedy  trial  which  it  guaranteed  to  the  prisoner  shall opj 
era te  to  deprive  the  State  of  a  reasonable  opportunity  lij 
fairly  prosecuting  criminals. 

Section  582  of  the  criminal  practice  act  indicates  vhatlj 
here  understood  by  a  speedy  trial.  That  section  decbM 
that  **if  a  defendant,  indicted  for  a  public  offense,  whaij 
trial  has  not  been  postponed  upon  his  application,  be 
brought  to  trial  at  the  next  term  of  the  court  at  which  tbj 
indictment  is  triable  after  the  same  is  found,  the  court  ski 
order  the  indictment  to  be  dismissed,  unless  good  cause toj 
the  contrary  be  shown." 

The  prisoner  here  certainly  cannot  complain  tUI 
[*117]  the  court  below  *has  not  endeavored,  with  the itj 
most  diligence  and  good  faith,  to  give  him  a  tri4 
but  having  failed  after  repeated  efforts  to  obtain  a  jniy.aalj 
the  judge  having  expressed  an  opinion  that  a  jury  could  Dotj 
be  secured,  the  defendant  considers  himself  entitleil  to  b 
released.  But  it  is  not  shown  that  every  possible  mean*  J 
impaneling  a  jury  had  been  exhausted,  and  that  one  cooU 
not  possibly  be  obtained  in  the  county.  After  having  Dwh 
all  reasonable  efforts  to  give  the  defendant  a  trial,  and  fiflt 
ing  in  it,  I  am  inclined  to  believe  that  the  court  below  hadiki 
right  to  continue  the  cause  imtil  the  next  term,  if  atflwi 
term  a  trial  could  probably  be  had.     This  effort  to  giTetM 
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odant  a  trial  was  at  tlio  first  term  after  the  court  below 
reacquired  jurisdictiou  of  the  case  by  the  diKposition 
his  court  of  the  appeal,  which  hod  previously  been 
I  iu  it.  Section  318  of  the  criminal  practice  act,  as 
ded  in  1867  (Stat.  1867,  127),  confers  upon  the  courts 
ight  to  continue  the  trial  in  a  criminal  case  upon  a 
3r  showing  by  affidavit.  In  a  case  of  this  kind  an  afli- 
would  be  entirely  unnecessary,  if  the  judge  was  satis- 
Lhat  a  jury  could  not  be  had  at  that  term.  I  see  no 
n  why,  upon  his  own  knowledge  of  the  fact,  he  could 
ontinue  the  case.  If,  upon  affidavit  of  the  prosecution, 
ing  cause,  the  judge  can  continue  a  cose  for  a  term, 
tnuy  be  not  do  so  upon  his  own  knowledge  of  the  fact 
jk  trial  cannot  be  had  at  that  particular  term  ?  There 
UTS  to  be  no  reason  why  he  may  not  do  so.  If  it  were 
that  a  jury  could  not  bo  liad  at  the  next  term,  a  con- 
nce  would  be  useless,  and  the  prisoner  should  perhaps 
iscbarged.  But  it  does  not  follow  that  because  there 
i  failure  at  one  term  of  the  court  to  obtaiii  a  jury,  that 
souUl  not  be  secured  at  the  next  term. 
18  very  clear  that  there  were  many  persons  in  the  county 
ified  to  act  as  jurors,  whose  attendance  the  court  was 
ible  to  secure  at  the  last  term,  who,  however,  may  be 
noned  for  the  next  term.  Hence,  it  is  not  by  any 
18  certain  that  a  jury  cannot  be  impaneled  at  the  next 
.  of  the  court.  I  do  not  hesitate  to  say,  that  if  at  (ho 
term  of  the  court  fails,  after  proper  efforts,  to  obtain 
ry,  that  the  defendant  should  be  released.  But  it 
18  to  me  that  lie  should  not  be  discharged  un- 
very  *effort  has  been  exhausted  to  bring  him  to  [*118] 
.  That  the  State  cannot  have  the  case  trans- 
3d  to  another  county  for  trial,  is  evidently  an  omission 
le  law.  It  could  not  have  been  the  intention  to  deprive 
that  right,  where  a  trial  is  rendered  impossible  in  the 
yet  county.  A  prisoner  charged  with  a  grave  offense 
lid,  therefore,  not  bo  released  upon  the  ground  hero 
n,  until  all  possible  means  of  securing  i\  jury  are  ex- 
ited, and  it  is  made  perfectly  certain  that  a  trial  cau- 
be  had  within  a  reasonable  time  in  the  proper  county. 
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The  order  made  by  the  court  below,  postponing  tlie  iiial, 
was  uot  regular.  But  it  follows,  from  what  Iiasbeenstti, 
that  the  case  could  have  been  continued  for  the  tfirii 
Such  was,  perhaps,  the  effect  of  the  order  made.  Aeoi- 
tinuance  for  the  t^rm  would  haye  been  more  regolar,  lal 
the  order  had  better  be  so  modified. 

The  prisoner  is  remanded  to  the  custodj  of  the  sheriff <i( 
Washoe  couutj,  to  await  the  action  of  the  district  court 

By  Beatty,  C.  J,: 

I  agree  with  my  associate.  Justice  Lewis,  in  the  eoneb- 
sion  that  the  prisoner  should  be  remanded  to  the  castodj 
of  the  sheriff  of  Washoe  county.  I  also  agree  with  liimii 
most  of  his  other  conclusions  in  this  case.  But  I  do  notagnl 
with  him  that  the  State  is  bound  to  procure  a  speedjfaiii 
for  a  prisoner  who  does  not  himself  choose  to  taketliotf 
steps  necessary  to  procure  such  trial.  Where  there  is  too 
much  prejudice  or  feeling  against  a  person  charged  witk 
crime  to  get  an  impartial  trial  in  the  county  where  tbe  criM 
is  alleged  to  have  been  committed,  all  he  has  to  do  is  totfk 
for  a  change  of  venue  to  another  county,  in  order  to  pi 
that  speedy  trial  the  constitution  guarantees.  If  in  snck 
case  the  prisoner  refuses  to  ask  for  a  change  of  venue,  Im 
no  other  way  but  to  keep  the  case  pending,  until  hy  clufflgi 
of  population,  the  growing  up  of  a  new  generation,  or  tbi 
wearing  out  of  the  memoiy  of  the  act,  an  impartial  trid 
can  bo  had.  Establish  the  contrary  doctrine,  and  all  anui 
has  to  do  to  escape  punishment  is  to  commit  acrimeM 
open  and  atrocious  in  its  character  as  to  convince  every  i^ 
telligeut  man  in  the  country  that  he  is  unquestionaWy 
guilty  and  deserving  punishment,  aud  then  he  mnsl  M 
turned  loose  on  society  to  commit  other  and  more  atrocio* 

crimes. 
[*119]  *Tho  clause  in  the  constitution  which  secures* 
speedy  trial  was  intended  to  protect  the  inuooeat, 
and  not  to  encourage  the  vicious.  Theoretically  jurorsctth 
disciualified  by  having  formed  an  opinion  in  favor  of  tto*" 
nocenco  of  a  prisoner,  as  well  as  by  having  formed  an  opio* 
against  him.     But  practically  there  is  never  any 
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g  a  jury  to  try  an  iunocent  man,  or  one  about  whose 
;e  there  is  any  reasonable  doubt.  Generally  speak- 
s  only  where  crimes  have  been  committed  under 
Ances  of  peculiar  atrocity,  and  the  evidence  is  clear 
ft  reasonable  doubt  that  the  community  at  large  be- 
)  much  excited,  and  the  crime  is  so  much  discussed, 
luce  the  mass  of  the  community  to  form  opinions 
fying  them  as  jurors.  The  exceptions  to  this  rule 
rare  indeed. 

lid  only  be  on  well  settled  authority,  or  the  clearest 
ff  that  I  would  consent  to  the  establishment  of  a 
am  loose  on  society  the  worst  class  of  criminals, 
ole  ground  that  their  crimes  were  so  great,  that  the 
ommunity  in  which  they  were  committed  were  of 
ion  that  the  accused  deserved  i)uui8hment. 

ON,  J.y  did  not  participate  in  this  decision. 


TATE  OF  NEVADA  exbel.  A.  D.  TBEADWAT, 
t;.  SAMUEL  H.  WEIGHT. 

[4NKVADA,  119.] 

I,  ITS  Function. — The  office  of  mnDclamus  may  be  to  compel  the 
U  but  it  cannot  be  to  correct  the  errors  of  nu  inferior  court.   When 
somt  has  acted,  itn  action,  however  informal  or  erroneous,  cannot 
aside  or  reversed  by  such  writ. 

*MT««AT.  OF  Appkai^  fbom  Justice*s  Co(7BT. — Where  a  district  conrt 
BSed  an  appeal  from  a  juMtice's  conrt,  on  tho  ground  that  the  notice 
peal  was  not  duly  stamped:  Held,  that  however  erroneous  the 
I  of  the  district  court,  mnndAmus  would  not  lie  to  compel  it  to  re- 
;e  the  cause  and  try  it  on  the  merits. 

H  V,  Wbight  (2  Nev.  16G),  as  to  the  propriety  of  mandamus  to 
el  an  inferior  court  to  proceed  with  a  trial,  cited  with  approval. 

was  an  application  for  a  writ  of  peremptory  man- 
ogainst  Hon.  Samuel  H.  Wright,  judge  of  the  dis- 
nrt  of  Ormsby  county,  to  compel  him  **to  set  for 
5ar  and  determine  the  cause  of  C.  J.  lloldliuy  v.  A, 
idvDoy^  mentioned  in  the  opinion. 
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Clayton  and  Davies,  for  Relator: 

Mandamus  is  the  proper  remedy.  (Moses  on  Man.  18;  £e 
parle  Bradstrecf,  7  Pet.  774;  Ex  parte  Low,  20  Ala.  330; 
People  V.  JudgeSy  etc,  1  Cow.  576.) 

A  court  having  appellate  jurisdiction  from  an  inferia 
court,  and  which  has  refused  to  entertain  an  appeal  of  i 
case,  may  be  compelled  to  do  so  by  writ  of  maudamiUL 
{Ex  parte  Hevderaon,  6  Fla.  279;  Arherry  v.  Beavers^  6TeL 
457;  People  v.  Scales,  3  Scam.  351;  Hn  Eyck  v.  Farte,  1 
Har.  369 ;  State  v.  Jiulges,  2  Pen.  541 ;  Garrabraui  v.  McClmii 
3  Green,  462;  Thrope  v.  Keeler,  3  Har.  251;  People  t. 
Niagara  C,  P.  12  Wend.  246;  People  v.  Pearson^  1  Scam. 
458;  People  v.  New  YorJc  C.  P.  19  Wend.  118.) 

Where  the  law  has  established  no  adequate  and  specifio 
legal  remedy,  the  writ  should  not  be  denied.  {St,  Lvk 
Church  V.  Slack,  7  Cush.  226.) 

It.  M.  Clarke,  for  Bespondent: 

Where  the  inferior  court  has  adjudicated  upon  a  subject 
within  its  jurisdiction,  a  mandamus  will  not  lie  for  tkepo^ 
pose  of  revising  or  correcting  its  decision.  (Countj/  Cotai 
of  IVarren  v.  Daniel,  2  Bibb,  573.)  Where  a  complaint 
is  against  a  person  who  acts  in  a  judicial  and  deliberative 
capacity,  though  he  may  be  ordered  by  mandamus  topn^ 
ceed  to  do  his  duty  by  deciding  and  acting  according  to 
the  best  of  his  judgment,  the  court  will  not  direct  himii 
what  manner  to  proceed.  (5  Bin.  103;  10  Pick.  244;  S 
Ohio,  542;  24Cal.  79;  28  Cal.  166;  1  Denio,  679;  18 Wei 
89.) 

[*122]      *By  the  Court,  Lewis,  J. : 

The  relator  petitions  this  court  to  issue  a  peremptory  writ 
of  mandamus  to  the  defendant,  Wright,  commanding  bi* 
to  proceed  with  the  trial  of  a  certain  action  between  <»• 
Hotelling  and  himself.  The  facts  disclosed  by  the  ifi* 
davit  on  behalf  of  the  relator,  and  upon  which  the  writ  ii 
asked,  may,  in  substance,  bo  thus  stated:  Hotelling broogU 
an  action  against  Treadway  in  a  justice's  court  to  recoTtf 
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sum  of  one  hundred  and  ten  dollars;  and  on  the  tweuty- 
th  day  of  January,  recovered  judgment.     A  few  days 
invards  Treadway  took  an  appeal  from  the  judgment  so 
Jered  against  him  to  the  district  court  for  the  county  of 
nsby.     At  the  first  term  of  that  court  after  the  appeal 
\  taken,  the  respondent,  Hotelling,  moved  to  dismiss  the 
)ea],   upon  the  ground  that  it  had  not  been  regularly 
eu,  no  revenue  stamp  having  been  placed  upon  the  notice 
appeal  as  required  by  law.     Although  not  stamped  until 
sr  the  expiration  of  the  time  within  which  the  notice  was 
[nired  to  be  filed  and  served,  stamps  were  placed  upon 
before  the  motion  to  dismiss  was  made.     Upon  proof  of 
»e  facts,  the  defendant,  who  was  the  judge  of  the  dis- 
ct  court,    ordered  the  appeal  to  be  dismissed, 
d  now  the  ^relator  claims,  that  as  the  amount  [^123] 
rolved  in  the  action  is  not  sufficient  to  authorize 
appeal  to  this  court,  and  there  is  no  other  remedy,  he  is 
titleil  to  a  mandamus,  directing  the    judge   to  reinstate 
e  cause  upon  the  calendar,  and  proceed  to  try  it. 
The  judge  below  may  have  erred  in  dismissing  the  ap- 
«!,  but  it  is  very  certain  that  the  error  cannot  be  cor- 
ded by  mandamus.     The  office  of  mandamus  is  to  com- 
1  action,  not  to  correct  errors.    When  an  act  is  once  done, 
)  informality  or  error  will  authorize  it  to  bo  set  aside  or 
viewed  by  such  writ.     If  the  order  dismissing  were  cor- 
«t,  mandamus  should  certainly  not   issue.     Wo   cannot 
y  it  is  erroneous,  without  reviewing    the  action  of   the 
>urt  below. 

The  statute  authorizes  the  issuance  of  tbe  writ  to  **  com- 
iltbe  performance  of  an  act  which  the  law  si^ecially  enjoins 
a  duty  resulting  from  an  office,  trust  or  Htation."     If  the 
Jfeudant  had  refused  to  dispose  of,  or  hoar  the  cause  be- 
'een  Hotelling  and  the  relator,   the  case  would  bo  thou 
•oogbt  within   the  provision  of   the   statute.     The   judge 
low,  it  is  true,  refuses  to  try  tlie  cause   upon  its  nu»ritH, 
It  the  reason  given  for  it  is,  that  the  cause  had  alroiuly 
6U  disposed  of.     Now,  if  the  order  Jisroissing  the  irauHn 
TO  correct,  it  cannot  be  claimed  by  any  one  Unit  tluH  writ 
Bht  to  issue  to  reinstate  it,  and  compel  tho  judgo  to  ivy  it 
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upon  its  merits.  If,  by  reason  of  irregularity  in  ttie  appeil, 
the  case  was  not  brought  within  the  jurisdiction  of  ihedis^ 
trict  court,  it  was  its  duty  to  dismiss  it.  But  bow  is  this 
court  to  determine  whether  the  court  below  rigbtly  dis- 
missed the  appeal  or  not  ?  We  have  no  means  of  ascer- 
taining that  fact,  except  by  reviewing  all  the  proceedings 
upon  the  motion  to  dismiss,  and  examining  the  evidenee 
produced  to  sustain  it.  To  do  so,  however,  would  be 
to  review  the  judicial  action  of  the  lower  cour^  precise); 
as  if  an  a])peal  had  been  taken  from  the  judgment  of  dis* 
missal,  which  cannot  be  done  in  a  proceeding  of  tbischsr- 
acter.  The  case  could  not  be  brought  to  this  court  by  ap- 
peal, because  the  sum  involved  is  not  sufficieut  to  give  it 
jurisdiction,  but  upon  the  application  for  this  writ,  wesie 
asked  to  review  an  order  or  judgment  of  the  court  belor, 
adjudge  it  to  be  erroneous,  set  it  aside,  and  direct  tbecoari 
to  proceed  with  the  trial.  To  do  so,  would  simplj  be  to 
convert  the  writ  of  mandamus  into  a  writ  of  error. 
[*124]  *The  court  below  having  made  an  order  disposing 
of  the  cause,  no  matter  how  erroneous  it  may  bare 
been,  it  cannot  be  reviewed  in  this  court. 

In  the  case  of  Cuvanaiigh  v.  JVright  (2  Nev.  166),  it  wiD 
be  observed  the  court  refused  absolutely  to  proceed  witl 
the  trial,  and  the  writ  issued  commanding  it  to  try  tke 
cause.  Hence,  this  is  not  a  case  in  point,  as  here  tbeooori 
has  disposed  of  the  case  to  compel  the  tiial  of  wbich  tbii 
writ  is  asked. 

Writ  refused. 

Johnson,  J.,  did  not  participate  in  this  decision. 
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TLLABD  G.  WATMAN,  Appellant,  v.  WILLIAM  D. 

TORKETSON,  Eespondent. 

L4  Nevada,  124.] 

ta  Void  fob  Want  of  Stamps. — A  note  not  properly  stamped  'when  exe- 
cuted ia  invalid,  and  it  can  only  be  made  valid  by  affixing  the  revenue 
•tiuups  in  accordance  with  the  act  of  Congress  of  March  3,  1805. 

muu)  V.  JoHMsoM  (2  Nev.  IC)  to  the  effect  that  under  the  act  of  Congress 
of  June  30,  18C1,  the  omission  to  stamp  a  promissory  note  when  exe- 
onted,  even  though  such  omission  was  without  fraudulent  iuteut,  ren- 
dered it  invalid*  approved. 

IOIIE»OBT  Note,  Existknx'B  of  Pabties.— There  must  bo  two  parties  to 
every  promissory  note,  a  maker  and  a  payee;  if  the  poyee  named  is  not 
i%  tsse,  there  is  no  note. 

m  Patablk  to  Fiorrnous  Patek.— The  doctrine  that  a  note  made  to  a 
flctitious  payee  or  order,  may  bo  sued  on  by  the  jierson  to  whom  deliv- 
tfed,  as  if  made  payable  to  bearer,  is  not  borne  out  by  authority  nor  cor- 
rect in  principle. 

ID  0!f  Obiginal  Considebation  of  Void  Note — Plbadinos. — Though  the 
holder  of  a  promissory  note,  which  proves  to  bo  void,  may,  in  a  proper 
ease,  recover  on  the  consideration  for  which  the  note  was  intended  to 
be  given,  he  cannot  do  so  unless  the  pleadings  set  out  such  considera- 
tion. 

Appeal  from  the  District  Court  of  the  Second  Judicial 

istrict,  Ormsbj  County. 

The  facts  are  stated  in  the  opinion  of  the  court. 

JSUls  and  Sawyer,  for  Appellant: 

Invalidity  for  want  of  a  stamp  must  appear  on  the  face 
a  promissory  note,  and  if  the  stamp  is  correct,  courts 
ill  not  inquire  into  the  time  when  it  was  affixed  or  whetlier 
te  penalty  has  been  paid.  (Edw.  Stamp  Act,  250;  1  Chit, 
ills,  139;  1  Step.  Nisi  Prius,  797;  Rex  v.  IJulon,  17  Com. 
aw,  431;  Green  v.  Davies,  10  Com.  Law,  360.)  The  ob- 
"^stion  to  the  note  was  not  good  because  it  appeared  that 
^€  omission  to  stamp  waswitbont  any  intent  to  evade  the 
^>^enue  law.  (Heebe  v.  BuUon,  47  Barb.  188;  Iridl  v.  MouU 
•M2  Allen,  397;  Deamond  v.  Morris,  10  Allen,  250;  Hat- 
H'v.  Jandin. 

If  the  note  was  originally  void,  and  the  subsequent  stamp- 
*g  by  defendant  Torreyson,  as  testified  to  by  him,  failed  to 
^ake  it  valid,  yet  each  subsequent  stamping  and  redeliver* 
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ing  made  it  a  valid  note  from  that  date.  (Parlon  v.  Danid^ 
20  Miss.  148;  2  Pars.  Notes  and  BiUs,  p.  xvi  of  appendix; 
3  Pars,  ou  Cont.,  313.) 

If  a  persoii  is  barred  from  recovery  on  a  note,  on  account 
of  the  insufficiency  or  want  of  a  stamp,  he  may,  upon  suffi- 
cient evidence,  recover  on  the  common  counts.  (EJw. 
Stamp  Act,  232,  233;  Farr  v.  Price,  1  East,  43;  TyUi. 
Jones,  1  East,  58;  Alves  v.  Hodgson,  7  Term  R.,  243.) 

Eobcrl  31.  Clarke,  for  Respondent: 

The  note,  not  being  stamped  at  the  time  it  was  made  and 
delivered,  is  absolutely  void.  (Laws  U.  S.  1865-C,  142-3, 
sec.  158;  Mayuurdw.  Johnson,  2  Nev.  25.) 

The  United  Stiites  revenue  law  provides  a  method  bj 
which  unstamped  instruments  may  be  stamped  after  made 
and  delivered,  and  thus  made  valid.  (Seo.  158.)  Tba 
maxim  jrroviso  unlas  exdusio  alterud  is  not  only  applicabk^ 
but  conclusive  of  this  point. 

Again,  the  United  Sttites  revenue  laws  of  1866  (Sec.  163), 
provides  that  no  unstamped  instrument  shall  be  received ifl 
evidence  until  the  legal  stamp  shall  have  been  affixed  Id 
the  manner  prescribed  by  hiw. 

[*127]    *By  the  Court,  Beatty,  C.  J.  : 

The  facts  of  this  case,  so  far  as  material  to  the  points  at 
issue  on  appeal,  are  as  follows:  Ou  the  fourth  day  of  Marcbi 
1866,  defendant  executed  his  promissory  note  to  Mrs. 
Margaret  A.  Wayman,  or  order,  for  $500  payable  one  day 
after  date.  This  note,  when  executed,  had  no  stamp  ^' 
tached  to  it.  In  July,  1866,  Mis.  Waj-man  departed tii 
life.  Subsequently,  John  H.  Wayman  administered  on  tba 
estate  of  Margaret  A.  Wayman,  and  whilst  he  was  actings* 
such  requested  the  def(  ndant  Torreyson,  to  affix  the  prop* 
stamps  to  the  note.  This  Torreyson  did  in  the  montiw 
Kovember,  1866.  Afterwards,  J.  H.  Wayman  brouglilsou 
on  the  note,  and  upon  his  death  and  the  appoiutmeiit  of  tbs 
present  phuutiff  as  administrator  de  bonis  non^  the  su'fcvai 

revived  in  his  name. 
[*128]      ^Several  defenses    were    set    up    by  Torrejs* 
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iguost  the  note.  Bat  the  conrt  below  held  that  the  note 
iDed  on  was  invalid,  because  of  its  noc  having  been 
KToperly  stamped  when  executed,  and  because  the  defect  of 
he  stamp  had  not  been  properly  supplied  as  tlje  statute 
eqoires.  Under  this  ruling  the  defendant  was  precluded 
rom  going  into  his  proofs  on  other  defenses,  and  the  sole 
nestion  now  is  whether  the  lower  court  ruled  correctly  in 
Bganl  to  the  stamps. 

Appellant  raises  several  questions  as  to  the  cliaracter, 
ifficiency,  etc.,  of  the  answer  of  defendant,  which  it  is  not 
Bcessary  to  notice  here.  All  the  facts  necessary  for  a  de- 
ision  of  this  case  are  set  out  in  the  complaint  itself.  The 
Bxt  point  raised  by  appellant  is  that  the  insufficiency  of 
le  stamp  to  be  available  as  a  defense  must  appear  on  the 
teeof  the  note.  The  authorities  he  quotes  to  this  point 
bM  exactly  the  reverse.  Chitty  on  Bills  (page  139,  12 
nerican,  9  English  edition,  marginal  page  119),  lays  down 
16  role  that  an  innocent  indorser  may  recover  on  a  note 
bich  appears  on  its  face  to  be  properly  stamped,  notwith- 
loding  the  stamp  may  have  been  improperly  put  on  tlie 
ote  after  its  execution.  But  no  such  ruling  is  pretended 
>  have  been  made  between  the  original  parties  to  paper 
ms  improperly  stamped.  On  the  contrary,  Chitty  says 
»at  it  has  been  held  that  inquiry  as  to  when  the  instru- 
lent  was  stamped  is  admissible.  It  is,  however,  not  worth 
bile  to  waste  time  in  the  examination  of  authorities  so 
>taHy  irrelevant. 

Appellant  insists  that  under  the  law  of  the  United  States 
^  note  is  void  for  the  mere  want  of  a  stamp  being  properly 
Bled  to  it,  but  only  so  when  the  stamp  is  omitted  with 
*®  fraudulent  intent  to  evade  the  revenue  law.  This  very 
^int  was  before  us  in  the  case  of  Maynard  v.  Johnson  (2 
ev.  16). 

After  a  rehearing,  and  a  very  patient  investigation  of  the 
hole  subject,  we  came  to  the  conclusion  that  under  the 
it)vi8ions  of  the  law,  as  it  stood  in  1864,  the  note  was  in- 
Jid  from  the  simple  omission  to  stamp  it.  That  to  render 
6  note  invalid  it  was  not  necessary  that  the  stamp  should 
ive  been  omitted  with  a  fraudulent  intent.     We  are  now 
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asked  to  reverse  iliat  decision  on  ^vbat  are  claimed  to  be 
authorities  directly  in  point  ruling  the  other  way.  The  first 
authority  referred  to  on  this  point  is  Beebe  v.  Hutlon  ((I 
Barb.  188).  That  was  decided  by  a  court  wtich 
[*129]  was  not  the  *court  of  last  resort  in  New  Tort 
Three  judges  sat  in  that  case.  One  of  the  tbree 
coincided  with  the  views  of  this  court  as  held  in  the  final 
opinion  in  Mayuard  v.  Jolnison.  The  other  two  held  that 
tho  note  is  not  invalid  unless  the  stamp  is  frnudnleDtlj 
omitted.  The  case  in  10  Allen,  250,  decides  that  tbe 
omission  to  properly  cancel  a  stamp  is  not  fatal  to  the  note. 
The  distinction  between  the  failure  to  stamp  an  instrnment 
and  the  failure  to  cancel  tho  stamp  is  too  apparent  to  need 
comment.  The  case  in  12  Allen,  397,  involved  the  qua- 
tion  as  to  the  sufficiency  of  a  demurrer,  and  did  not  neces- 
sarily raise  the  question  as  to  what  would  be  the  effect  ol 
omitting  a  stamp  from  a  note.  The  point  was  whether  in 
])leading  a  note  and  setting  it  out  in  the  pleading  it  was 
necessary  to  set  forth  the  fact  that  it  was  8tam])ed.  Tbe 
court  held  the  stamp  was  not  a  part  of  the  contract,  aod 
therefore  need  not  be  set  out.  That  there  is  a  dicitm  in 
this  case,  to  tho  effect  that  to  make  the  note  invalid  tbe 
stamp  must  have  been  fraudulently  omitted,  is  tnie.  And 
10  Allen,  250,  is  referred  to  in  support  of  the  dictum.  Bol 
10  Allen  is  not  in  point. 

We  have,  then,  but  the  ruling  of  two  out  of  three  jndgea 
in  one  of  the  New  York  courts,  and  a  loose  dicium  of  the 
Massachusetts  court  in  opposition  to  our  former  decision. 
Upon  such  authority  we  should  not  be  disposed  to  depart 
from  our  former  i-ulings. 

But  oven  if  wo  were  disposed  to  yield  our  own  judgment, 
and  conform  to  the  views  expressed  b}*^  the  majority  of  the 
New  York  court,  it  would  not  avail  the  appellant.  Both  our 
decision  in  Maynard  v.  Johimm  and  the  case  reported  in 
47  Barbour  are  upon  tho  construction  of  the  law  as  it  stood 
in  the  fall  of  1864.  In  the  spring  of  18G5  there  was  an 
amendment,  which,  Ave  think,  disposes  of  this  controverted 
point.  Although  tho  language  of  this  amendment  is  notn 
clear  as  it  might  be,  wo  think  it  was  the  intention  to  nui* 
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i  iDstniments  not  properly  stumped  iuvalid  in  the  first 
use,  but  to  allow  any  pei-son  interested  to  give  Viilidity  to 
em  by  having  tbe  proper  stamps  affixed  by  a  revenue  offi- 
f,  aud  a  note  made  by  sucL  officer  of  tbo  fact  of  his  having 
imped  the  instrument.  It  certainly  was  not  the  intention 
iLe  law  to  allow  the  parties  themselves  to  make  an  invalid 
itmrneut  valid  by  their  affixing  the  stamp. 
*Tke  comphiint  in  this  case  shows  the  note  was  [^130] 
>t stamped  at  the  time  of  making,  but  subsequently 
imped  by  the  maker,  and  not  the  proper  revenue  officer. 
e  have,  then,  no  difficulty  in  saying  that  this  note  is  in- 
lid,  treated  as  a  note  given  in  March,  186G,  to  Mrs.  M.  A. 
ajman.  But  that  does  not  dispose  of  the  question 
letker  that  piece  of  writing,  which  was  perfectly  invalid 
len  delivered  to  Mrs.  Waymau  in  March,  1S66,  might  not 
come  a  perfectly  good  note  when  properly  stamped  and 
-delivered  in  November,  18GG.  A  note  does  not,  as  be- 
^n  the  parties  thereto,  become  of  any  force  or  validity 
f  merely  writing  aud  signing  the  form  of  a  promissory 
ite.  Before  our  statute  requiring  stamps  to  be  affixed  to 
)t68y  their  validity  depended  upon  the  fact  of  their  having 
sen  delivered  upon  a  sufficient  consideration.  As  the  law 
)w  stands  they  must  be  properly  stamped,  be  founded  on  a 
ifficieut  consideration  and  delivered.  If  this  note  was  not 
roperly  stamped  in  March,  18G6,  the  delivery  amounted  to 
otLiug  more  than  the  delivery  of  a  blank  piec3  of  paper, 
P  priuted  form  of  a  promissory  note.  The  whole  thiug, 
>6n,  being  a  nullity,  might  not  Torreyson  have  taken  it 
ick,  stamped  it,  and  delivered  it  so  as  to  make  it  a  new 
i<l  good  note  from  the  date  of  the  last  delivery?  Such 
ttuld  appear,  upon  principle,  to  bo  the  correct  doctrine. 
f.  Parsons,  a  very  able  lawyer,  in  his  work  on  notes  aud 
'U  (vol.  2,  p.  17  of  Appendix),  expresses  this  view. 
lere  is  a  dictum  also  to  the  same  ciFect  in  the  case  of 
Uim  V.  Dtvfnill  (20  Wis.  148.) 

Oil  tho  other  hand,  tho  act  of  congress  provides  specially 
W  a  note  or  instrument  which  is  not  stamped  when  deliv- 
^  may  be  subsequently  stamped  and  rendered  valid. 
les  not  this  in  effect  prohibit  its  subsequent  stamping  in 


C24  Waymax  v.  Torreyson.  [Sup.  CL 


Opiuion  of  Ihe  Court— Beattj',  C.  J. 


any  oilier  way  ?  Would  it  not  be  contravening  the  policy  rf 
the  law,  and  opening  the  door  to  frauds  on  the  revenue,  to 
allow  the  parties  themselves  to  put  stamps  on  notes  and 
bills,  and  cancel  them  at  a  date  subsequent  to  the  writing 
and  first  delivery  of  sucli  instruments?  In  deeds,  mort- 
gages, etc.,  there  would,  perhaps,  be  little  opportunity  or 
temptation  to  commit  fraud,  for  a  party  "wishes  such  iostra- 
ments  to  take  eflfect  as  valid  deeds  from  the  day  of  delivery. 
If  they  were  subsequent  to  the  day  of  execution  and 
[*131]  first  delivery  stamped  and  *redelivered,  theywoold 
only  take  effect  from  the  last  delivery,  and  interven- 
ing conveyances  might  cut  them  out.  Not  so,  however, 
with  notes  and  bills.  The  facilities  for  collectiug  thei 
do  not  depend  at  all  on  their  date.  If  parties  dealing  t(h 
gether  were  desirous  of  avoiding  the  revenue  law,  tli«y 
might,  systematically,  on  an  understanding  between  tbenn 
selves,  leave  the  stamps  off  of  all  notes  and  bills.  If  swi 
instruments  were  paid  within  the  year  no  stamps  neeil  bepoi 
on  them.  If  likely  to  run  longer  than  one  year,  the  mater 
might  then,  as  j>or  agreement,  attach  the  proper  stamp  and 
redeliver.  Thus,  by  agreement  of  parties,  the  revenue  tar 
might  be  continually  evaded.  Nor  would  therebeftTttJ 
great  risk  in  such  an  arrangement.  If  the  maker  refused  to 
stamp  and  redeliver,  the  payee  would  take  the  paper  witlui 
one  year  of  its  deliveiy  to  the  proper  revenue  officer wd 
have  it  stamped,  by  paying  the  penalty  which  the  Uf 
requires. 

This  question  is  one  which  will  certainly  admit  of  a  pla* 
sible  argument  on  either  side,  and  is  not  without  diffic*'' 
ties  in  its  solution.  In  this  case  wo  think  it  imnecessaiT 
to  determine  the  point.  Even  admitting  that  TorreysoB, 
by  stamping  and  redelivering  this  note  to  Mrs.  Waymandin^ 
ing  her  life,  might  have  made  it  a  valid  note,  it  by  W 
means  follows  that  his  stamping  and  delivering  the  note  to 
John  A.  Wayman  made  it  a  good  note.  To  use  a  Lomelyi 
expressive  phrase,  it  takes  two  to  make  a  bargain.  Tbert 
must  be  two  parties  to  every  promissory  note,  a  maker  and 
a  payee.  When  this  note  was  written  there  were  two  p«^ 
sons,  W.  D.  Torreyson  and  M.  A.  Wayman,  who  wer«  io* 
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.  to  be  parties  tbereto.  The  note  at  that  time  failed 
oming  a  valid  instrument  for  want  of  the  proper 
Afterwards,  when  the  note  was  stamped,  Mrs.  M. 
jman  had  ceased  to  exist,  and  the  note  as  worded, 
3tween  Torreyson  and  a  person  not  in  esse.  Such  a 
e  hold  to  be  absolutely  void. 

ire  leaving  this  point  we  will  notice  such  authorities 
have  found  bearing  on  the  question.  In  the  case  of 
I  v.  Gibson,  decided  in  the  court  of  King's  Bench  (3d 
481),  it  was  held  "  if  a  bill  of  exchange  be  drawn  in 
)f  a  fictitious  payee,  and  that  circumstance  be  known, 
1  to  the  acceptor  as  the  drawer,  and  the  name 
h  payee  be  indorsed  on  *the  bill,  an  innocent  [*132] 
er,  for  a  valuable  consideration,  may  recover 
igainst  the  acceptor,  as  on  a  bill  payable  to  bearer." 
euse  was  afterwards  afiSrmed  in  Parliament,  but  against 
union  of  Eyre,  C.  B.,  Lord  Chancellor  Thurlow,  and 
,  J.  We  can  well  understand  the  correctness  of  the 
)n  in  this  case,  though,  perhaps,  not  of  the  language 
n  the  opinion  of  some  of  the  judges.  The  drawer 
tceptor  having  made  a  piece  of  negotiable  paper,  with 
me  of  a  fictitious  payee  in  the  face  of  the  bill,  and 
idorsed  thereon,  might  well  be  estopped  as  against  an 
nt  holder  from  saying  such  payee  was  fictitious, 
conduct  amounts  to  a  guarantee  that  the  payee  was 

personage  and  the  indorsement  genuine.  It  would 
inst  good  conscience  to  allow  them  to  deny  or  contra- 
eir  implied  guarantee. 

!e  the  case  just  referred  to,  it  has  been  held  that  if 
ceptor  was  ignorant  of  the  fact  that  the  payee  named 

bill  was  fictitious,  he  would  not  be  bound  by  his 
ance,  even  in  favor  of  a  bona  fide  holder.  {Bemieit  v. 
I  (1  Camp.  130,  180c).  So,  if  the  holder  had  the  same 
wlge  that  the  drawer  and  acceptor  had,  that  the  payee 
titious,  the  acceptor  would  not  be  bound.  {Hunter  v. 
,  Peake  Add.  146.) 
IQ  cases  seem   clearly  to  establish  the  rule  that  if 

the  three  parties  to  a  bill  of  exchange  is  fictitious — 

),  a  party  having  no  real  existence,  the  bill  will  be 
KV.  Dig.— 40 
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utterly  void.     Such  a  rule  would  Reem  to  apply  witli  greate 
forco  to  promissory  notes.     A  bill  of  exchange  isapeculiit 
sort  of  an  instrument,  requiring  three  distinct  parlies  to 
the   contract   before  it   becomes  a  perfected  instrament 
Yet  two  of  the  parties  thereto  may  contract  certain  liabit 
ties  toward  each  other  before  the  third  party  becomes  boTud 
by  the  bill.     But  in  the  case  of  notes  there  are  bnttro 
original  parties,  and  we  cannot  conceive  how  the  iDstmmenl 
can  have  any  eflfect  or  legal  validity. without  two  living  i^u- 
ties  thereto — the  one  who  promises  to  pay  and  the  oUw 
who  is  entitled  to  recover. 

In  the  case  of  Miuray,  Administrator  of  TV.  Hope  v.  Tk 
East  India  Company  (5  Barn.  &  Aid.  204)  suit  was  brought 
on  four  bills  of  exchange.     As  to  three  of  them,  they  han 
no  connection   with  the  subject  under  discnssion. 
[*133]  The  fourth  bill  was  *drawn  under  the  following  ct 
cumstances:    W.  Hope  left  India  for  EDglamlh 
January,  1809,  and  was  lost  at  sea  in  a  storm  the  followisg 
March.     When  he  left  India  he  left  a  note  in  the  Lands di 
his  agents  to  be  collected,  and  the  proceeds  trausmiltwlto 
Enghmd.     His  agents  (it  would  seem  after  the  death  of 
Hope)  collected  the  note  and  purchased  a  bill  in  their  on 
favor,   drawn  on  the  East  India  company  in  Loudon,  iS" 
dorsed  it  to  W.  Hope  (who  was  then  dead)  and  transniitieJ it 
to  Eughuid.     The  court  held  that  the  administrator  uiglit 
recover.     The  whole  of  the  decision  referring  to  this  billi> 
in  this  language:  **  There  was  a  fourth  bill  of  exchanj,'e,  to 
which  the  statute  was  not  i)loaded,  and  which  gave  occa- 
sion  to  another  point.     Mr.  Hope,  at  his  departure  (ron 
India,  had  left  some  property  under  the  management  of  >■ 
agent.     For  the  value  of  this,  and  for  the  purpose  of  trw* 
mitting  the  value  to  England,  the  agent  obtained  this  bill 
of  exchange,  and   being  ignorant  of   the  death  of  Hop^ 
indorsed  it  specially  to  him.    It  Wiis  urged  that  no  property 
in  this   bill   could   pass  to  the  administrator,  and  conse- 
quently that  he  could  not  sue  upon  it.     But  we  are  of  opin- 
ion, that  as  the  money  for  which  the  bill  was  remitted  be- 
longed to  Hope's  estate,  it  was  competent  to  the  jmIdub- 
istrator  to  elect  to  take  the  bill  as  the  mode  of  pijoenti 
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that  thereby  the  property  did  vest  in  him,  and  he 
red  a  right  to  sue  upon  it." 

m  the  language  used  in  this  ease,  upon  mature  reflec- 
we  conclude  that  the  court  did  not  intend  to  hold  that 
lorsement  to  a  dead  man  conferred  any  right  on  the 
istrator,  but  rather  that  the  administrator,  under  the 
istances  of  the  case,  was  entitled  to  recover  the  money 
5  bill,  regardless  of  the  irregularity  of  the  indorse- 

The  former  agents  of  Hope  had  collected  the  money 
their  agency  had  terminated  by  Hope's  death.  A 
ency  of  the  East  India  Company  in  Asia  had  received 
Dney  belonging  to  Hope's  estate,  and  to  which  the 
tstrator  of  course  had  title.  The  London  (\gency  of 
me  company  had  accepted  a  bill  for  the  amount  re- 
by  their  presidency  in  the  east,  and  this  seemed  by 
art  to  have  been  held  sufficient  to  entitle  the  admin- 
r  to  recover. 

ne  case  in  the  United  States,  Foster  v.  S/tai- 
!  *N.  H.  446),  it  is  held  that  a  note  made  to  [*134] 
lous  payee  or  order,  may  be  sued  on  by  the 

to  whom  it  was  delivered  as  a  note  made  payable  to 
.  This  decision,  we  think,  is  not  borne  out  by  the 
dted  in  support,  and  is  hardly  correct  in  principle. 
I  fact  making  for  the  parties  a  new  and  different  con- 
From  the  one  made  by  themselves.  The  court  in 
;  this  decision  seem  to  have  doubted,  and  only  to 
jome  to  the  determination  to  prevent  a  failure  of 
.  There  are  other  cases  which  seem  partially  to  rec- 
the  same  rule,  but  they  all  refer  back  to  the  case  of 
V.  Gibson,  That  does  not  go  to  the  extent  of  hold- 
note  or  bill  made  payable  to  fictitious  persons  as 
etween  the  original  parties  or  those  cognizant  of  the 
oit  the  payee  was  fictitious. 

18  several  times  been  held  that  a  note  payable  to  an 
ot  a  deceased  person  is  not  a  good  note.  (Lyon  v. 
U,  11  Barb.  241;  KlUle  v.  Thomas,  30  Miss.  122.) 
»te  to  the  administrator  of  an  estate  (where  there  is 
ting  administrator)  is  good,  because  then  the  payee 
erly  designated,  not  by  his  name  it  is  true,  but  still 
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by  his  office.     Just  so  a  note  payable  to  the  man  vholi^ 
in  a  certain  house  (describing  it)  would  be  good  if  iheilA* 
scription  of  the  iiouse  were  sufficient,  and  but  cue  manlml 
in  that  house.     But  a  note  payable  to  a  dead  person,  or  to 
an  estate,  is  not  payable  to  any  particular  person,  and  then- 
fore  lacks  one  of  the  essential  elements  of  a  promisaotf 
note,  to  wit,  a  payee. 

Finally,  it  is  suggested  by  counsel  for  appellant  that  ik 
court  below  erred  in  striking  out  the  evidence  of  Clajtoii 
because  if  the  note  was  void  the  plaintiff  might  recover  oi 
the  consideration  for  which  tlio  note  was  intended  to  htn 
been  given.  The  latter  part  of  this  proposition  is  tr«. 
But  the  plaintiff  could  not  recover  on  the  original  cousido^ 
ation  passing  between  the  parties  without  setting  oat  that 
consideration  in  his  complaint.  There  is  not  a  word  of  tin 
kind  in  the  complaint.  Besides,  Clayton  in  hiseTideMi 
did  not  pretend  to  know  or  say  a  word  about  the  origioil 
consideration  for  the  note.  He  only  testified  as  to  pntt* 
ises  of  defendant  in  relation  to  the  note,  and  general  dedl^ 
ations  that  the  note  was  good. 

Judgment  affirmed. 

Lewis,  J.,  concurring:  I  concur  in  affirming  the  jo^ 
meut. 

[*135]      ^Johnson,  J.,  concurring: 

At  the  time  the  note  was  issued,  March  4,  1366,  tIl^n^ 
enue  law  of  June  30, 1864,  as  amended  by  the  act  of  March^ 
18G5,  was  in  force.  Section  158  of  the  act,  when  soameodei 
read  as  follows:  '*That,  hereafter,  in  all  eases  whereto 
party  has  not  affixed  to  any  instrument  required  by  theo* 
hundred  and  fifty-first  section  of  the  act  of  June  30, 186fc 
or  the  schedule  marked  B,  thereunto  annexed,  the  staap 
thereby  required  to  be  thereunto  affixed  at  the  timeof  in«t 
ing  or  issuing  the  said  instrument,  and  he,  or  they,  orifl 
party  having  an  interest  therein  shall  be  subseqnentljdB' 
sirous  of  affixing  such  stamp  to  said  instrument,  heortkf 
shall  appear  before  the  collector  of  the  revenue  of  Ai 
proper  district,  who  shall,  upon  the  x)&jnient  of  the  pno* 
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1  the  proper  stamp  required  by  law,  and  of  a  penalty  of 
ifty  dollars,  and  where  the  whole  amount  of  the  duty  de- 
loted  by  the  stamp  required  shall  exceed  the  sum  of  fifty 
loUars,  on  payment  also  of  interest,  at  the  rate  of  six  per 
sent,  on  said  duty,  from  the  day  on  which  such  stamp  ought 
x>haTe  been  affixed,  affix  the  proper  stamp  to  such  instru- 
ment, and  note  upon  the  margin  of  ^aid  instrufnent  the  date 
of  his  so  doing,  and  the  fact  that  such  penalty  has  been 
paid,  and  such  instrument  shall  thereupon  be  deemed  and 
beid  to  be   as  valid,  to  all   intents  and  purposes,   as  if 
Btunped  when  made  or  issued;   and,  provided  furiliei\  that 
irhen  it  shall  appear  to  said  collector,  upon  oath  or  other- 
irise,  to  his  satisfaction,  that  any  such  instrument  has  not 
leen  duly  stamped  at  the  time  of  making  or  issuing  the 
tune,  by  reason   of  accident,    mistake,    inadvertence,    or 
vgent  necessity,  and  without  any  willful  design  to  defraud 
fte  United  States  of  the  stamp  duty,  or  to  evade  or  delay 
fbe  payment  thereof,  then  and  in  such  case,  if  such  instru- 
Bent  shall,  within  twelve  calendar  months  after  the  making 
or  issuing  thereof,  be  brought  to  the  said  collector  of  rev- 
ttme  to  be  stamped,  and  the  stamp  duly  chargeable  thereon 
Bhall  be  paid,  it  shall  be  lawful  for  the  said  collector  to 
lemit  the  penalty  aforesaid,  and  to  cause  such  instrument 
tele  duly  stamped." 

When  the  amendment  was  adopted,  the  only  authority 
contained  in  the  act  whereby  an  instrument  un- 
stamped when  issued  could  ^afterwards  be  lawfully  [*136] 
stamped,  was  found  in  section  1G3,  which  applied 
exclusively  to  transactions  occurring  before  the  passage  of 
tkeact,  June  30,  1864.  This  distinction,  in  a  measure,  was 
•bolished  by  the  last  two  provisos  above  quoted,  so  that 
■oy  instrument  might  be  stamped  by  permission  of  the  tax 
collector,  upon  payment  of  the  stamp  duty  and  the  penalty 
pftscribed  in  the  act.  By  the  last  proviso,  when  satisfac- 
terily  shown  to  such  officer  that  the  stamp  had  been  omitted 
irttboat  any  willful  design  to  defraud  the  revenue,  or  to 
^ade  or  delay  the  payment  thereof,  he  might  remit  the 
penalty,  afid  upon  payment  of  the  tax,  cause  the  instrument 
^  be  stamped  within  twelve  months  after  it  was  made  or 
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of  t":.',-  hUZL]'  in  :Lv  Lr-:  :L*:ii:.ev  'c-i,*  i..::  v:iL  an  intali 
<:v-";':  ::.e  ]  rovi-iiLs^  -if  :Le  :»o:.  TLe^e  f.sc:s.  with 
l/.<:'i';irj;;s.  "i^rii-ijs  r.j»  iLe  cini:-' •|-:ea:iun  ia  lie  Cjisi^.wl 
Ti'i':u  hturrji/iii^'  v. as  >mSoler;t  i.«  •ri::::!-?  tLe  j'laintlffto 
t'^iij  an  ii':l'iOu  ui^oi^  iL^f  i:»te.  UjK»n  ihe  coi:>tnicli«»n  gh 
to  tii':  firfj*-i:«l»:'l  hiw,  I  coLcur  ill  iLe  coiielusioLs  reacliell 
lij«;  f'  nr^fjii.'^  oyiui'ju.  The  eorreot  view,  in  niv  jadj 
is  lij^.-ro  tcikeii,  *'ili:it  it  was  iLe  iuteutiouof  the  lawtoi 
itil  iustrumeiit.s,  uot  ]tro{>erly  stau]{>e^1  iiriien  issued, inralii 
ill  A  uoue  sueli  couM  become  vali^l.  except  in  ttfl 
j)oirjt<T'l  oi:t  in  section  lo"i.  The  auihority  to  pennit 
an  instrument  V}  he  starapei.l  is  loJgeJ  exclusively  with iW 
i<:v<;nu<;  collector;  anJ  he  is  furthermore  constituttJ  W 
hol«;  jml^e  as  to  whether  the  stamp  was  omiiteJ  "wilbii'! 
t<;nt  to  evade  the  provisions  of  the  act."  Primarily,  in  J 
cases  of  an  unstamped  instrument  the  penalty  attaeLe^>V' 
thn  amount  th<'reof,  iu  addition  to  the  stamp  duty,  mostl*' 
paid  to  tijo  collector  before  it  can   be  lawfully  stanip4 

sulijrct,  however,  to  a  remission  of  such  i^eualljl? 
I*l'i7]  the  *oflicer  within  a  given  time,  upon  satisfactofj 

cause  being  shown.  The  law,  by  couferriug  IW 
auihority  on  the  officer,  excludes  the  idea  that  anolberpfl^ 
son  msiy  do  it;  whence  it  follows,  that  the  act  of  TorrejsOB, 
in  aflixinj^  the  revenue  stamp,  was  wholly  unautborizeil,>»» 

■ 

the  instrument  left  as  if  never  stamped,  and  therefore **in' 
valid  and  of  no  eftect"  under  the  law.  But  it  is  cbimw 
that,  the  note  may  be  treated  as  executed  on  the  day  of  b** 
Ktam}>ing,  November,  18GG.  This  proposition  the  majontj 
of  the  court  have  thought  proper,  and  perhaps  correctK.to 
consider  iu  the  light  it  was  presented  on  the  argnment  Ib 
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Tiew  of  it,  I  shall  express  no  opinion,  as  I  think  the 
lion  is  disposed  of  in  our  construction  of  section  158. 
low  that  the  administrator,  under  existing  eircum- 
M8«  has  the  same  right  to  maintain  an  action  on  the 
,  as  he  would  have  if  the  entire  transaction  Inid  occur- 
between  ToiTeyson  and  Mrs.  Wayman;  that  Torreyson 
stamped  the  note  and  redelivered  it  to  Mrs.  Wayman 
ir  precisely  the  same  circumstances;  yet  the  principal 
letion  is  not  removed,  that  is,  that  the  note  was  never 
[ally  stamped.  The  omission  of  the  stamp  rendered  the 
I  invalid  and  of  no  effect,  and  the  penalty  at  once  at- 
led.  The  consequence  of  such  infraction  of  the  law 
Id  only  be  avoided  in  the  way  pointed  out  by  law.  A 
leqnent  stamping  and  redelivery  by  the  party  was  not  a 
ipliance  with,  but  an  attempted  evasion  of  the  law,  and 
her  relieved  from  the  penalty  nor  gave  validity  to  the 
saction.  There  was  no  pretense  of  making  a  new  con- 
t^  as  the  parties  were  at  liberty  to  do  by  the  execution 

acceptance  of  a  new  note;  but  the  acts  done  simply 
w  an  intention  to  legalize  a  past  and  invalid  contract  in 
nlawful  and  unauthorized  manner,  and  of  a  consequence 
lew  or  additional  legal  obligation  was  created. 
he  revenue  act  had  opened  the  way  to  the  parties  to  con- 
imate  their  j&rst  intent — to  make  valid  the  obligation  of 
maker  of  the  note  to  pay  it  according  to  its  terms.  The 
'  pointed  out  was  not  pursued,  and  whatever  may  be  the 
ities  existing  between  Torreyson  and  the  estate  of  Mrs. 
jman,  it  is  not  the  province  of  the  court  to  sot  aside  a 
tain  provision  of  the  tax  law  for  the  purposes  of  such 
uiry. 

T  have  considered  this  question  solely  in  the  re-  [*138] 
ion  it  bears  to  the  federal  stamp  laws  whicli 
)ly  to  the  facts  in  this  case,  as  these  are  the  only  legiti- 
te  matters  proper  to  be  discussed  by  counsel  on  the 
uing,  or  to  be  passed  on  by  the  court  at  this  timo.  The 
ikorities,  English  and  American,  including  llie  citation 
m  2d  Parsons  on  Bills  and  Notes,  which  have  been  re- 
red  to  by  appellant,  have  the  least  possible  bearing  upon 

questions  in  this  case.     The  New  York,  Massachusetts, 
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Wisconsiu  and  California  cases,  with  some  otheisnoiii- 
eluded  iu  tbe  references  made,  wbotber  opposed  or  not  to  I 
former  decision  of  this  court,  arise  under  a  differantliv 
from  the  act  of  1865.  And  when  Judge  Parsons  vrotelui 
admirable  treatise,  the  clause  referred  to  bad  no  applica&a 
to  tbe  peculiar  provisions  of  an  act  not  then  passed.  TUi 
is  a  peculiar  statute,  harsh  and  exacting,  perhaps  to  anvi- 
wonted  degree,  but  we  must  accept  it  according  to  itsteitfi 
and  give  it  a  construction  consistent  with  its  obvious  inteot 
and  meaning,  guided  by  the  decisions  of  other  courts  ul 
expressions  of  law  writers  only  so  far  as  the  reason  theieot 
appears.  In  this  instance  we  have  no  precedents  exactljii 
point,  and  must  necessarily  be  guided  by  our  owuvief  rf 
the  question.  Upon  tbe  argument,  appellant's  counsel  coo- 
plained  of  certain  alleged  irregularities  in  the  clerk  s  office 
by  which  he  was  prevented  from  taking  a  default  and  judg- 
ment when  entitled  to  it.  I  have  looked  into  the  recoii 
but  find  nothing  by  way  of  a  statement  or  bill  of  exceptioi 
covering  the  ground  of  complaint  iu  this  particular,  uw 
therefore  it  cannot  be  inquired  into  on  this  appeal. 
I  concur  iu  the  judgment  of  affirmance. 


EDWAED  A.  SHERMAN,  Appellant,  v.  WILLIAM  1 

CLARK,  Respondent. 


[4  Nevada,  138.] 

A  Party  without  Biohtb  cannot  Complain  op  Ebbob. — ^No  penon  w  *  • 
pusitiou  to  complain  of  error,  who  docs  Dot  show  by  bitfpltiw^^ 
he  buH  some  cause  cf  actiou  or  ground  of  defense. 

^  No  Equitable  Intkkferkxck  wuebk  Kkdbksm  at  Law  Adequate.-"* 
there  irt  a  complete  and  adequate  remed}*  at  law,  affording  follrtdivA 
equity  will  not  interfere. 

*  Injunction  a  Phevkntivk  Bexkdt. — An  injunction  is  only  «*■* 

[*139]  *to  prevent  apprehended  injury  or  mischief,  and  affordanondw* 

fur  wrongs  already  committed. 

Idem — A  remedy  for  injury  already  committed,  tbongb  BometimeA  giwi  * 
an  incident  to  an  injunction,  is  only  given  where  a  saffieient  sboviif 
for  an  injunction  is  made  out,  and  the  injury  resulted  from  the  art  ^ 
joined. 

(1)  G  Ner.  222.  (2)  6  Ner.  190. 
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-Pbobabilitt  or  Imjuht. — To  make  out  a  case  for  injnnctiou,  it  must 
;petr  that  there  is  at  least  a  reasonable  probability,  not  merely  a  bare 
onibility,  that  a  real  injary  will  occur  if  the  writ  is  not  granted. 
onox— UscTBPATiON  ov  Officb. — The  right  to  an  ofilce  in  u  company 
nnotbe  tried  u|)Ou  an  application  for  an  injunction;  nor  if  an  officer 
•  vzongf oily  removed  from  his  office  can  he  be  restored  to  it  by  iujunc- 
oa. 

-RnioTiii  OF  MnnKO  Office. — Though  a  threatened  unauthorized, 
vA  iojnrions  removal  of  the  office  of  a  miniug  company,  by  a  person 
tting  as  superintendent  and  secretary,  might  be  enjoined,  an  iuj  auction 
poald  Dot  reach  the  case  of  a  removal  already  made. 
-Tbaxbfkb  of  MmiNO  Stock. — Though  a  mining  secretary,  who  illeg- 
Qyissaes  stock  to  himself,  might  be  enjoined  from  trauHfcrring  such 
Mto  a  third  person,  it  could  only  be  done  on  a  proper  showing  of  the 
Ucgility  of  the  issuance  and  proposed  transfer. 

'-DipoBrr  OF  Company  Monkt. — Though  it  may  be  safer  for  the  treas- 
Mr  of  a  mining  company  to  deposit  funds  of  the  Company  with  a  bank- 
tin  the  usual  way,  rather  than  with  a  merchant,  yet  in  the  absence  of 
>7  ahowing  to  the  contrary,  there  is  nothing  making  it  his  duty  to  de- 
>Oiit  with  one  more  than  the  other. 

"PAnniTT  OF  GoMPAMT  Dkbts. — Though  the  treasurer  of  a  mining 
^pftoy,  having  funds  on  hand,  may  refuse  to  pay  just  claims  against 
^company,  hisreftisal  cannot  be  adjndged  a  dereliction  of  his  duty, 
fithoat  a  showing  that  he  had  authority,  and  that  it  was  his  duty  to 

«y. 

■"Application  fob  Patknt  of  Company  Land. — Though  there  may  be 
itonmstances  which  would  make  an  application  by  the  secretary 
Dd  SQperintendent  of  a  "mining  company  for  a  patent  to  the  miu-  [*140] 
%  ground  of  the  company,  injurious  and  prejudicial,  such  ap- 
lieation  cannot  be  so  adjudged  without  a  showing  of  the  facts  rendering 

80. 
""SuPEBnTTBNDENT  ASSUMINO  TO  WoBK  MiNE. — ItdoCS  UOt  folloW  from 

^^i&ere  fact  that  a  superintendent  of  a  mine  is  working  it  without  any 
*>>troi  of  the  board  of  trustees  and  president,  that  it  is  being  worked 
Wicionsly  or  injuriously  to  the  shareholders. 

"''CoNTINL'INO    AND    THBKATKNINQ  TO    CONTINUE." — If    ttU    illjUUCtioU 

'^d  not  lie  to  restrain  the  doing  of  the  acts  set  forth  in  a  complaint  for 
'  i&jauction,  the  continuing  and  threatening  to  continue  such  acts  can- 
'^  aid  the  case. 

I^Eal  from  the  District  Court  of  the  Sixth  Judicial  Dis- 
tiander  Coiiuty. 
is  vfSLS  a  suit  for  an  injunction, 
e  facts  are  stated  in  the  opinion. 

Cooper,  for  Appellant. 
0.  S.  Hupp  aiid  Wren  &  Croijland,   for  Respondent. 
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[*140]      *By  the  Court,  Lewis,  J. : 

Tlio  facility  with  which  injunctions  have  been  obtuned 
from  tho  courts  in  this  State  seems  to  have  made  the  ap{£- 
cation  for  them  almost  a  matter  of  course  in  eyerj  con- 
ceivable character  of  case. 

"When  the  law  appears  to  afford  no  specific  remedy  for 
some  petty  annoyance  or  imaginary  wrong,  this  writ  is  ap- 
plied for  as  if  it  were  the  great  sovereign  and  infalliblereo- 
edy — the  legal  panacea  for  every  ill  that  may  arise  in  tki 
complicated  affairs  of  man.  But  unfortunately,  perliapi; 
the  writ  of  injunction  does  not  possess  these  marvelous Ti^ 
tues  and  limitless  powers.      Its  office  is  limited,  aud  it  i 

generally  employed  only  as  an  auxiliary  remedy. 
[*141]  *In  disposing  of  this  case,  we  have  notfoandit. 
necessary  to  look  into  the  evidence  or  proceedin^^ 
of  the  court  below,  because,  in  our  opinion,  the  billmibi: 
no  showing  entitling  the  plaintiff  to  the  relief  soaglit  bj. 
him.  Such  being  the  case,  the  judgment  denying  the  ii- 
junction  was  correct,  and  cannot  be  reversed  by  tLis  cofflt 
For  no  person  is  in  a  position  to  complain  of  errorftai 
does  not  show  by  his  pleading  that  he  has  some  cause  of  | 
action  or  ground  of  defense. 

Before  specially  discussing  the  sufficiency  of  theplaintiTi] 
bill  in  this  case,  it  may  be  well  to  state  some  of  tbegeoenl 
and  fundamental  rules  governing  the  issuance  of  the  writo 
injunction,  and  which  have  a  bearing  upon  this  case.  Tta 
writ  is  exchisively  an  equitable  remedy.  But  eqnilj  * 
chary  of  its  poAvers;  it  employs  them  only  when  the  imp^ 
tent  or  tardy  process  of  the  law  does  not  afford  thut  cob- 
plete  and  perfect  remedy  or  protection  which  the  iudividw 
may  bo  justly  entitled  to.  When  therefore  it  is  shown  tW 
there  is  a  complete  and  adequate  remedy  at  law,  equily  w 
afford  no  assistance.  '*  When  a  party  has  a  remedy  utb^i 
says  Mr.  Milliard,  **ho  cannot  come  into  equity,  nok* 
from  circumstances  not  within  his  control  he  could  notartu 
himself  of  his  legal  remedy."  (Hill.  Inj.  sec.  23.)  TW 
full  compensation  can  bo  had  at  law  is  the  great  1016  1* 
withholding  the  strong  arm  of  the  chancellor,*'  saysJfc 
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Lstice  Thompson,  in  Pimey  v.  Wright,  (31  Penn.  396.) 
«  also  Thompson  v.  Matthews  (2  Eilw.  Cli.  R.  213;  9 
kige,  323.)  Before  refusing  its  aid  upon  this  ground, 
iwever,  it  must  appear  that  the  legal  remedy  is  complete 
vi  adequate  to  afford  the  complainant  full  redress;  but 
ben  that  fact  does  appear,  equity  at  once  relinquishes  all 
»ntrol  over  the  case,  and  leaves  the  party  to  pursue  his 
gal  remedy. 

Auother  rule  having  an  important  bearing  upon  this  case 
,  that  an  injunction  is  only  issued  to  prevent  apprehended 
ijuiy  or  mischief,  and  affords  no  redress  for  wrongs  already 
)mmitted.  (Practice  act,  sec.  112.)  ''Injunction,"  siijs 
le learned  author  already  quoted,  "is  said  to  bo  Avholly  a 
reventive  remedy.  If  the  injury  be  already  done  the  Avrit 
in  have  no  operation,  for  it  cannot  be  applied  correctively 
D  as  to  remove  it.  It  is  not  used  for  the  pur- 
pose of  punishment,  or  to  compel  persons  to  do  [*142] 
igbt,  but  simply  to  prevent  them  from  doing 
iDng."  (Hill.  Inj.  sec.  5.)  See  also  Wafson  v.  llnuter  (5 
)hn.  Cli.  R.  169).  A  remedy  for  an  injury  already  com* 
itted  will  sometimes  be  given  as  incident  to  the  injunc- 
>n,  as  in  Garth  v.  Cotton  (1  Ves.  528).  A  decree  for  an 
count  of  the  waste  already  committed  was  granted  as  an 
cident  to  the  injunction  to  stay  future  waste.  But  it  is 
ly  in  cases  where  a  sufficient  showing  for  an  injunction  is 
ide  out,  and  an  injury  has  already  resulted  from  the  act 
joined,  that  such  a  remedy  will  be  afforded. 
It  must  also  be  made  to  appear  that  there  is  at  least  a 
tisonable  probability  that  a  real  injury  will  occur  if  the  in- 
nctiou  be  not  granted.  This  extraordinary  writ  should 
►t  be  issued  upon  the  bare  possibility  of  an  injury,  or 
>on  any  unsubstantial  or  unreasonable  apprehensi(;n  of  it. 
Je  injury,  too,  must  be  real,  and  not  merely  theoretical, 
the  propositions,  or  rules,  thus  stilted  be  cornn^t,  it  is 
ear  that  the  plaintiff's  bill  is  utterly  insufficient  to  entitle 
m  to  the  relief  prayed  for.  The  several  specific  causes  of 
»mplaint  which  it  contains  will  bo  noticed  in  the  order  in 
iich  they  are  presented  in  the  bill.  After  stating  that  he 
a  stockholder  in  the  Magnolia  Cold  and  Silver  M.  Co., 
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tho  pluintifT  alleges  that:  "The  defendant  is  now,  and  br 
a  long  period  of  time  has  been,  tho  acting  saperinteBdent 
of  such  Magnolia  G.  &  S.  M.  Co.,  and  is  now,  and  has  ben 
for  a  long  time  acting  iis  trustee,  secretary  and  treasurer  oi 
said  company;  that  by  law  the  said  Magnolia  Q.&  S.  X. 
Co.  is  entitled  to  three  trustees,  and  it  is  provided  bylaw 
that  the  business  of  said  corporation  should  be  managed 
and  conducted,  and  the  mine  of  said  corporation  worked, 
under  the  supervision  and  control  of  said  board  of  trasteei. 
That  tho  office  of  one  of  said  trustees  has  been  declared 
vacant,  and  that  one  J.  W.  Brown  is  a  trustee  and  president 
of  said  corporation,  and  that  there  are  no  trustees  of  siid 
corporation  but  said  Brown  and  the  defendant  Lereia.' 
And  thus  plaintiff  alleges  the  defendant  ''has  attempted  to 
remove  his  co-trustee  and  the  president  of  the  said  con* 

pany,  and  has  published  notices  in  tlie  pubKi 
[^143]  ^press  to  that  effect,  and  has  seized  the  books  and 

all  the  property  of  the  said  company,  and  retalM 
possession  of  them,  and  refuses  to  give  them  np  to  the  slid 
president  and  trustee  aforesaid,  and  prevents  him  frompa^ 
ticipatiug  in  tho  control  or  management  thereof,  aud  htf 
ousted  aud  ejected  him  from  his  said  offices  as  president 
and  trustee,  and  refuses  to  permit  him  to  discharge  anjof 
the  duties  of  the  said  offices." 

This  allegation  begins  by  charging  that  the  defendant 
had  attempted  to  remove  Brown  from  his  office.  He  seeoM^ 
howover,  to  have  been  rapid  in  his  maneuvers,  for  we  find 
at  its  close  that  Brown  is  removed  and  no  longer  occopio 
his  position.  To  be  removed  from  his  office  was,  perh^ 
an  injury  of  which  Brown  might  justly  complain,  and  tb 
law,  upon  a  proper  showing  by  himself,  would  donblletf 
restore  him;  but  that  it  is  a  ground  for  an  injunction  is  bf 
no  means  so  clear.  It  is  not  claimed  that  the  defendant  it 
himself  acting  as  president.  His  moderate  ambition  con- 
tents itself  with  four  positions  in  tho  corporation,  and  ex- 
hibits no  desire  to  fill  tho  fifth.  But  if  it  were  shown  Ihnt 
he  was  discharging  the  duties  of  president  of  the  corpon^ 
tion,  that  of  itself  would  not  authorize  the  issuance  of  u 
injunction  upon  tho  application  of  a  stockholder.    It  would 
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necessary  to  show  that  he  was  doing,  or  tbreateiUDg  to 
lome  act,  which,  if  done,  would  result  in  great  or  irrepar- 
)  injury  to  the  corporation.     As  we  have  already  stated, 

writ  of  iujunction  is  a  preventive  remedy,  and  only 
led  to  restrain  the  commission  of  some  real  injury. 
»wn  could  not  be  restored  to  his  office  by  a  proceeding 
Aiis  kilid;  a  mandamua  or  quo  warranto  would  be  tlie 
per  proceeding  for  that  purpose.  We  could  not,  in  this 
k»  restore  to  him  the  books  and  papers  which  may  have 
in  taken  from  him,  nor  anything  else  belonging  to  his 
ce.  Whether  he  is  entitled  to  anything  belonging  to  the 
ee,  or  has  a  right  to  do  anything  connected  with  it,  can 
y  be  determined  by  trying  his  right  to  the  office  itself, 
ich  cannot  be  done  upon  an  application  for  an  injunction, 
tihe  prayer  of  the  bill  is:  ''  That  the  said  defendant,  his 
mts,  servants  and  employees,  be  enjoined  and  restrained 
m  interfering  with  the  books  and  other  property  of  the 
d  Magnolia  G.  &  S.  M.  Co.,  and  from  exercising  any 
the  functions  of  treasurer,  trustee,  superintend- 
i*or  secretary,  except  to  hold  possession  of  said  [*144] 
)ks  and  papers  of  said  company,  subject  to  the 
ler  of  the  court."  In  other  words,  the  court  is  asked  to 
p  all  the  operations  of  the  corporation^  to  virtually  remove 

defendant  from  four  offices,  and  to  prohibit  the  keep- 

of  any  books  for  the  concern,  because  the  defendant 
ises  to  allow  Brown  to  act  as  president  and  trustee.  To 
at  the  prayer  of  this  bill  would  look  very  much  like  pnn- 
jQg  the  stockholders  by  the  closing  up  of  their  mine  for 

misconduct  of  one  of  the  officers;  a  misconduct,  too, 
eh  does  not  appear  to  be  in  any  wise  prejudicial  to  the 
ipony. 

niether  Brown,  as  president  or  trustee,  would  be  enti- 
1  to  the  possession  or  control  of  any  of  the  books  which 
defendant  is  charged  with  having  seized,  does  not  ap- 
r.  The  presidents  of  such  institutions  are  usually 
igs  of  ornament  rather  than  utility,  and  there  is  nothing 
he  bill  in  this  case  to  satisfy  us  that  that  officer  in  the 
piolia  Co.  is  an  exception  to  the  general  rule.  The 
ntiif 'b  bill  does  not  show  that  the  defendant  was  not 
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Bcover  it,  whilst  at  present  it  appears  to  elude 
[owever,  the  object  of  this  proceeding  is  not 
I  peregrinations  of  the  company's  chief  office, 
the  defendant  from  interfering  with  the  books 
operty  belonging  to  the  corporation;  hence 
I  in  no  wise  tends  to  farther  or  aid  the  object 
It  is,  then,  alleged  that:  ''The  defendant 
ted  the  president  and  trustee  of  said  company, 
citire  possession  of  the  books  and  other  prop- 
ilagnolia  company,  wrongfully  and  unlawfully 
inthority  has  canceled  stock  of  said  company 
J.  W.  Brown,  a  stockholder  in  said  company, 
sferred  stock  of  said  company  belonging  to 
0  himself,  without  the  knowledge  of  the  said 

the  defendant  has,  as  charged  in  this  count, 
med  stock  to  himself,  the  company  has  a  com- 
at  law  against  him:  and  with  a  proper  show- 
siion  would  issue  to  restrain  him  from  trans- 
stock  to  any  third  person ;  but  that  is  not  the 
it  by  the  plaintiff.  Nor  does  this  allegation 
dent  showing  to  entitle  him  to  that  remedy, 
d  asked  it.  To  be  sufficient  for  that  purpose, 
3nt  of  the  facts  constituting  the  illegality  of  the 
would  be  necessary,  and  he  might  be 
n  issuing  any  more  stock  *if  it  were  [*146] 
shown  that  hp  was  in  fact  unlawfully  do- 
e  simple  charge  that  he  is  unlawfully  and  wrong- 
stock  to  himself  is  not  sufficient.  That  an  act 
»r  unlawful  is  usually  a  conclusion  of  law.  The 
y  showing  that  act,  or  acts,  to  bo  so  unlawful 
ited.  It  should  be  shown  whose  duty  it  is  to 
ind  under  what  circumstances  it  is  authorized 
There  are  no  facts  stated  here  to  justify  the 
lat  the  defendant  had  not  the  right  to  issue  the 
self.  However,  as  the  remedy  sought  is  not  an 
>  restrain  the  transfer  of  the  stock  so  illegally 
o  restrain  a  further  issuance,  any  further  dis- 
lat  portion  of  the  allegation  may  be  dispensed 
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alono  entitled  to  the  control  of  the  books  taken  by  him,  nor 
that  the  keeping  of  them  by  him  will  result  in  any  seriou 
injury  to  the  company,  whilst  it  is  self-evident  that,  to  pro- 
hibit the  working  of  the  mine  and  the  keeping  of  the  booh 
would  be  likely  to  occasion  such  injury.     An  injanctioi 
may  probably  bo  issued  on  the  application  of  a  stockholder 
to  restrain  the  doing  of  some  act  by  the  officers,  vrliicli,il 
done,  would  result  in  iujurj'  to  the  company;  butif  theaet 
be  done,  an  injunction  can  afford  no  remedy.     If  an  officer 
is  wrongfully  removed  from  his  office  it  cannot  restore  hii 
to  it;  if  the  books  are  already  taken,  this  writ  cannot  com- 
l^el  their  return,  nor  restrain  interference  with  them,  nnlesi 
such  interference  is  likely  to  result  in  real  injury  to  thectff- 
poration,  which  in  this  case  is  not  shown.     We  conclude^ 
therefore,  that  there  is  nothing  in  this  first  charge  agaJBll  j 
tho  defendant  warranting  the  issuance  of  the  writ. 

The  substance  of  the  next  allegation  is,  that  the  defend- 
ant, Avithout  tho  consent  of  the  board  of  trustees,  removed 
the  office  of  the  company  from  the  place  cstiiblished  for  it 
to  some  other  part  of  the  city  of  Austin,  and  from  place  to 
place,  thereby  concealing  the  same  from  the  sud 
[*145]  president  and  stockholders  of  the  said  *coinpany. 
Well,  what  remedy  an  injunction  can  afford  for  the 
itinerant  proclivities  of  the  office  of  the  Magnolia  companj 
is  difficult  to  discover.  For  aught  that  appears  in  thiscase^ 
the  defendant  had  a  right  to  move  the  office  as  often  as  be 
chose,  or  to  whatever  locality  might  suit  his  fancy.  Sack 
being  tho  case,  he  might  have  carried  it  in  his  breechei 
pocliet,  or  his  hat,  and  Ave  know  of  no  wa}' in  which  tb 
writ  of  injunction  Avould  aid  the  plaintiff  in  discovering  it 
If,  without  tho  authority  or  the  right  to  do  so,  the  defend- 
ant Avas  about  to  remove  tho  company's  office,  ami  itirti 
shoAvn  that  such  rcmoA\al  would  occasion  damage  to  tb 
stockholders,  an  injunction  might  be  granted.  Bat  nfl 
such  representation  is  made.  Tho  office,  it  seems,  tai 
already  been  moved,  and  a  future  removal  does  not  seem  h 
be  apprehended;  but  if  it  Avere,  the  removal  of  an  offifl>i 
tho  location  of  which  is  not  known  to  the  plaintiff  cannol 
result  in  very  serious  injury  to  him,  and  may  possibly  ei* 
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e  him  to  discover  it|  whilst  ut  present  it  appears  to  ehide 
search.  However,  the  object  of  this  proceeding  is  not 
Bstraiu  the  peregrination^  of  the  company's  chief  office, 
.  to  enjoin  the  defendant  from  interfering  with  the  books 
1  other  property  belonging  to  the  corporation;  henco 
I  allegation  in  no  wise  tends  to  farther  or  aid  the  object 
the  bill.  It  is,  then,  alleged  that:  ''The  defendant 
ingso  ousted  the  president  and  trustee  of  said  compan}', 
1  having  entire  possession  of  the  books  and  other  prop- 
f  of  said  Magnolia  company,  wrongfully  and  unlawfully 
1  without  authority  has  canceled  stock  of  said  company 
ODging  to  J.  W.  Brown,  a  stockholder  in  said  company', 
I  has  transferred  stock  of  said  company  belonging  to 
d  Brown  to  himself,  without  the  knowledge  of  the  said 
own." 

[f  in  fact  the  defendant  has,  as  charged  in  this  count, 
lawfully  issued  stock  to  himself,  the  company  has  a  com- 
)te  remedy  at  law  against  him:  and  with  a  proper  show- 
man injunction  would  issue  to  restrain  him  from  traus- 
rring  such  stock  to  any  third  person;  but  that  is  not  the 
medy  sought  by  the  plaintifF.  Nor  does  this  allegation 
ike  a  sufficient  showing  to  entitle  him  to  that  remedy, 
tn  if  ho  had  asked  it.  To  be  sufficient  for  that  purpose, 
tall  statement  of  the  facts  constituting  the  illegality  of  the 
)ck  issued  would  bo  necessary,  and  he  might  be 
joined  from  issuing  any  more  stock  *if  it  were  [^146] 
isfactorily  shown  that  hp  was  in  fact  unlawfully  do- 
;  bo;  but  the  simple  charge  that  he  is  unlawfully  and  wrong- 
ly issuing  stock  to  himself  is  not  sufficient.  That  an  act 
irrongful  or  unlawful  is  usually  a  conclusion  of  law.  The 
ts  logically  showing  that  act,  or  acts,  to  bo  so  unlawful 
>ukl  bo  stated.  It  should  bo  shown  whose  duty  it  is  to 
ae  stock,  and  under  what  circumstances  it  is  authorized 
be  issued.  There  are  no  facts  stated  here  to  justify  the 
iclusion  that  the  defendant  had  not  the  right  to  issue  tho 
>ck  to  himself.  However,  as  the  rcmed}'  sought  is  not  an 
auction  to  restrain  the  transfer  of  tho  stock  so  illegally 
aod,  nor  to  restrain  a  further  issuance,  any  further  dis- 
Kuou  of  that  portion  of  the  allegation  may  be  dispensed 
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with.  The  cancelation  of  the  stock  belonging  to  Brovn, 
and  tho  transfer  of  it  by  the  defendant  to  himself,  areadi 
for  which  Brown  had  his  legal  remedy  if  he  chooses  to  poN 
sneit,  but  it  gives  the  plaintiff  no  cause  of  action.  IfBrowi 
himself  does  not  wish  to  complain,  the  plaintiff,  who  ii 
simply  a  stockholder  in  the  company,  has  no  right  to  com- 
plain for  him.  Brown  himself  could  not  obtain  an  injiiM' 
tion  upon  such  a  showing.  He  might  recover  his  stock, 
or  damages  for  its  conversion,  in  a  proper  proceeding,  bat 
he  could  neither  obtain  the  return  of  his  stock  nor  its  value 
in  damages  through  the  medium  of  an  injunction.  Toeo- 
join  the  defendant  from  interfering  with  the  books  of  tin 
company  would  not  restore  Brown's  stock,  nor  does  it  i|H 
pear  that  there  is  any  more  stock  that  the  defendant  m 
cancel;  an  injunction,  therefore,  would  seem  to  benselea 
The  next  charge  against  the  defendant  is,  that  LedepN* 
ited  money  which  ho  had  in  his  possession,  belonging te 
the  company,  with  a  mercantile  house  in  the  city  of  Anstiii 
and  whilo  such  money  was  so  on  deposit,  refused  to  jtj 
certain  creditors  of  the  company  their  just  claims  agaioit 
it.  The  plaintiflfs  bill  gives  no  reason  why  the  defeodaik 
should  not  have  deposited  the  money  as  he  did.  LiAi 
absence  of  special  circumstances,  we  ^^resume  it  was  Ui 
duty  to  deposit  it  where  it  would  be  most  secure.  TluUkt 
has  not  done  so,  does  not  appear  from  the  bill.  The  de- 
fendant  may  have  considered  Cook  Brothers,  with  wb(W 
he  made  the  deposit,  as  safe  as  any  of  the  banking  instil 

tions  of  the  city,  and  we  know  of  nothing  makiDgi 
[*147]  his  duty  to  deposit  it  with  one  more  than  the  *olbr 

— with  a  banking  more  than  with  a  mercantile  boo* 
Of  course,  it  is  safer  for  the  officer  to  follow  the  usual* 
tom;  but  if  he  does  not,  it  cannot  be  considered  a  breach* 
duty,  unless  it  be  made  to  appear  that  the  course  pursoed 
by  him  is  not  as  safe  as  that  usually  pursued.  But  be  !»• 
fused  to  pay  tho  creditors  of  the  company  whilst  hismoDtJ 
was  80  deposited,  and  bj'  reason  of  that  fact  it  is  allegw 
that  tho  corporation,  and  the  plaintiff  especially,  *^ 
greatly  damaged.  In  what  particular  manner  this  greit 
damage  was  occasioned,   is  not  shown;  whether  it  mi  * 
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J  pecuniary  injury  to  the  company,  or  only  a  damage  to 
credit,  is  not  yet  mode  apparent.  What  if  it  wore  both? 
loes  not  follow  that  the  defendant  is  blamable,  for  the 
liniiff's  bill  does  not  inform  us  that  it  was  the  defendant's 
ty,  or  indeed  that  he  had  any  authority  whatever  to  pay 
)  claims  spoken  of.  If  it  were  specifically  alleged  that  it 
B  made  the  duty  of  defendant  to  pay  all  just  claims  against 
» company,  the  bill  would  then,  perhaps,  tend  to  show  a 
reliction  of  duty  on  his  part;  but  as  it  now  stands,  it  does 
t  show  even  the  slightest  deviation  from  his  duty  in  this 
ipect. 

The  next  charge  against  the  defendant  is,  that  he  is  ap- 
ying  for  a  patent  under  the  laws  of  the  United  States  for 
a  Magnolia  mine,  and  is  thereby  involving  the  company 
proceedings  which  will,  if  persisted  in,  result  in  a  great 
mage  to  the  stockholders.  If  the  application  for  the  patent 
on  behaU  of,  and  ior  the  benefit  of  the  company,  the  de- 
adant  would  seem  to  be  simply  discharging  his  plain  duty. 
B  application  for  a  patent  in  the  regular  way,  and  in  ac- 
irdance  with  law,  appears  to  be  an  advantage  rather  than 
detriment  to  the  company.  There  may  be  some  circum- 
inoes  connected  with  the  matter  which  would  place  a  dif- 
Pent  phase  upon  it;  but  nothing  of  the  kind  appears  in 
a  bill.  We  find  the  simple  allegation,  the  substance  of 
lich  is  stated  above.  If  the  application  for  a  patent  was 
:ely  to  be  prejudicial  to  the  company,  the  facts  showing 
oh  to  be  the  case  should  have  been  fully  stated,  so  that 
e  court  might  itself  judge  whether  it  would  be  injurious 
not  The  allegation  in  its  present  form  is  nothing  more 
an  an  expression  of  opinion  by  the  plaintiff  that  the  ap- 
ication  for  a  patent  would  be  injurious  to  the  com- 
iny.  That  is  not  sufficient;  the  *facts  logically  [*148] 
^owing  that  such  would  be  the  effect  should  have 
)en  stated. 

It  is  next  alleged  that  defendant  is  "working  the  said 
be  for  the  said  company  without  any  control  from  the 
lord  of  trustees  empowered  to  supervise  the  working  of 
e  same,  and  contrary  to  the  order  of  the  said  president." 
IB  not  alleged  that  the  mine  is  being  worked  in  a  manner 
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injurious  to  the  stockholders.  Nor  indeed  is  there  ug<- 
thing  in  the  bill  to  justify  the  conclusion  that  the  jninek 
not  being  worked  in  the  best  manner  possible,  and  to  tks 
entire  satisfaction  of  all  the  stockholders,  except  the  plaiiilp 
iff.  The  president  probably  has  no  more  aathoriij  m 
power  with  respect  to  working  the  mine  than  the  defendnl 
has.  That  the  defendant  refuses  to  submit  to  thecontnl 
of  the  board,  would  not  therefore  seem  to  be  a  very  strong 
ground  for  the  interposition  of  equity.  If  the  defendant  il 
managing  the  mine  jvidicionsly,  and  in  furtherance  of  tin 
best  interests  of  the  stockholders,  it  would  be  unjust  to  stop 
all  operations  simply  upon  the  application  of  one  dissatis- 
fied stockholder;  and  upon  such  a  showing  as  is  made  bere^ 
it  cannot  be  done. 

The  bill  concludes  with  the  allegation  that  the  defendtti 
is  continuing,  and  threatening  to  continue,  the  nnlawfal 
and  wrongful  acts  complained  of,  to  the  great  damage  of 
the  stockholders,  and  especially  to  the  phiintiff.  Batfl 
we  have  endeavored  to  show,  none  of  the  acts  complained 
of  authorizes  the  issuance  of  an  injunction;  most  of  theoi 
not  even  showing  the  slightest  cause  of  complaint.  Tod- 
lego  that  the  defendant  is  continuing  them  cannot,  there- 
fore, aid  the  plaintiff's  case,  and  the  bill  taken  as  an  ee- 
tirety  can  satisfy  no  one  that  any  great  injury  or  damage  to 
the  company  is  likely  to  result  from  the  possession  and  era- 
trol  of  tlie  books,  and  the  management  of  its  propeitjl? 
the  defendant. 

Altliough  it  is  quite  apparent  from  the  record  that  tb 
New  York  and  Austin  Silver  M.  Co.  should  have  been  mads 
a  party  to  this  action,  still  as  that  question  was  notraisri 
by  counsel,  and  as  our  present  conclusion  is  ngainsttbj 
plaintiff,  it  was  thought  best  to  pass  upon  the  merits  d 
the  bill  itself. 

The  judgment  of  the  court  below  is  affirmed. 

[*149]      *By  Johnson,  J.,  concurring: 

The  affirmance  of  the  order  of  the  lower  court  meets  ot 
approval  on  this  distinct  ground:  that  the  plaintiff  shove 
no  right  in  himself  to  maintain  the  action.   Suit  was  broogU 
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Bkerman  as  plaintiff  in  his  individaal  name,  whereas  he 
W8  by  the  complaint  that  the  seventy-nine  and  a  half 
ree  of  Magnolia  company  stock  were  held  by  him  ex- 
uvely  in  the  character  of  a  trustee  for  the  Austin  Silver 
Co.,  a  foreign  corporation.  It  is  not  even  shown  by  the 
ading  that  the  plaintiff  is  a  stockholder,  or  has  an  inter- 
in  either  of  the  corporations;  nor  are  there  any  special 
nunstances  appearing  to  authorize  him  to  wage  a  contest 
li  defendant  concerning  any  of  the  alleged  grievances, 
all  intents  and  purposes  the  plaintiff,  by  his  own  show- 
;  is  so  far  an  outsider  that  he  could  not  properly  bring 
I  action  in  his  individual  name.  This  point,  it  is  true, 
BBot  taken  by  respondent  on  the  argument,  nor  does  the 
iord  disclose  the  particular  grounds,  as  it  need  not,  on 
ieh  the  court  below  refused  the  injunction.  But  if  the 
asion  of  the  district  court  be  right,  although  the  reason 
wrong,  surely  this  court  should  not  disturb  it.  Much 
a  therefore  the  propriety  of  doing  so,  because  the  re- 
andent's  counsel  overlook  a  material  point  in  the  case, 
i  jierhaps  the  most  tenable  ground  upon  which  the  de- 
ion  can  be  sustained.  The  duty  of  this  court,  as  I 
derstand  it,  is  to  decide  upon  the  entire  record  of  the 
16  as  presented,  and  not  in  conformity  with  the  peculiar 
ms  and  arguments  of  counsel.  The  ruling  of  the  dis- 
2t  court,  in  refusing  the  injunction,  is  clearly  defensible 
the  ground  stated,  whereas  upon  the  points  discussed — 
He  of  them  at  least,  in  my  view — it  may  be  more  ques- 
nable.  Yet  as  this  appeal  is  merely  from  an  interlocutory 
ler,  pending  the  trial  of  the  cause  on  its  merits,  I  shall 
t  anticipate  the  district  court  in  passing  upon  any  of 
»e  questions  now. 
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GEOKGE  W.  BOLAN,  Respondent,  v.  JAMES  BOLAH 

ET  AL.,  Appellants. 

[4  Nktada,  150:] 

Tax  Deed  as  Pboof  of  Title — Under  the  revenue  act  of  1865,  section  3(h  ft 
tax  deed,  admitted  to  have  been  executed  bj  the  tax  o(^6e(or,fH 
offered  as  of  itself  conclusive  evidence  of  title:  Jleldf  not 
without  proof  of  a  judgment  and  order  of  sale. 

Pboof  of  Judomknt. — The  record  itself,  or  a  copy  of  a  jndgment  propo^ 
authenticated,  is  the  best  evidence  of  its  existence,  and  the  only  adaii- 
sible,  unless  in  case  of  the  loss  or  destruction  of  the  record. 

Bkoitals  of  Judgment  in  Tax  Deed. — The  recital  of  a  jadgment  ia  ft  ta 
deed  is  a  mere  assertion  by  the  tax  collector,  and  ean  no  mon  pcovalki 
existence  of  the  judgment  than  the  assertion  of  any  other  person. 

Shebi]^'s  Bktubns  and  IIecitals  as  Pboof. — After  a  judgment  hat  be* 
shown  and  an  execution  therein  regularly  issued  and  placed  inAi 
hands  of  the  proper  officer,  his  return  on  the  execution,  and  his: 
in  the  deed  which  he  executes  in  carrying  out  the  oomroands  of  thtiA 
are  proof  of  his  official  acts. 

Appeal  from  the  District  Court  of    the  First  Judical 
District,  Storey  County. 
Tlie  facts  are  stated  in  the  opinion. 

Francis  L.  And,  for  Appellant. 

Thomas  E,  Haydon  and  P.  0.  Hundley,  for  fiespondeoi 

By  the  Court,  Beatty,  C.  J. : 

This  action  was  brought  by  the  plaintiff  against  JaM 
Bolan  and  others  to  foreclose  a  mortgage.  James  Bdtf 
was  the  mortgagor.  The  other  defendants  were  made  pl^ 
ties  to  the  suit  upon  the  ground  that  they  had  or  eUiad 
some  interest  in  or  lien  upon  the  mortgaged  propai^* 
[*151]  The  only  other  defendants  besides  the  *mortgigi» 
who  were  served  with  summons  or  answered  in  tb 
case,  were  Joseph  and  W.  A.  Prader.  They  set  up  a  clii> 
to  the  property  under  a  tax  title  derived  from  a  deed  mad* 
by  J.  F.  OTarrell,  late  tax  collector  of  Storey  county. 

After  the  plaintiff  had  closed  his  case,  the  defenJastSi  J* 
and  W.  A.  Prader,  introduced  their  tax  deed,  and  it  «* 
admitted  that  J.  F.  OTarrell,  who  executed  the  ded 
offered  in  evidence,  was  the  tax  collector  of  Storey  oouiji 
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iiat  lie  had  execnied  the  deed  in  Lis  official  capacity, 
iras  all  the  evidence  offered  by  the  defendants,  J.  and 
.  Prader.  and  on  thin  the  court  below  held  that  they 
iiled  to  show-any  title  in  themselves,  decreed  a  sale  of 
roperty  described  in  the.  complaint  and  mortgage,  and 
lyment  of  the  money  on  the  mortgage  debt.  From 
ndgment  the  Praders  appeal,  and  the  only  question  to 
terlnined  is,  was  their  evidence  sufficient  to  show  a 
n  themselves  to  the  property  in  dispute? 
)  revenue  law  of  1865  provides  the  manner  of  iissess- 
roperty  for  taxes;  and  further  pi'ovides  for  suits  being 
;ht  by  district  attorneys  against  the  owners,  as  also 
st  the  property  itself,  of  all  real  estate  which  remained 
{uent  after  a  certain  time;  makes  the  civil  practice  act 
»ible  to  proceedings  for  the  collection  of  taxes  as  far 
i  in  conflict  with  the  special  provisions  of  the  revenue 
.nd  finally  provides  that  "any  deed  derived  from  the 
f  real  property  under  this  act  shall  be  conclusive  evi- 
of  the  title,  except  as  against  actual  frauds  or  prepay- 
of  the  taxes  by  one  not  a  party  to  the  action  or  judg- 

)  first  question  here  to  be  determined  is,  how  is  the 
to  which  a  tax  deed  is  presented  to  know  whether  it 
tax  deed  derived  from  the  sale  of  real  property  under 
ct?"^  If  it  was  a  deed  made  without  a  judgment  and 
of  sale,  it  would  not  be  made  under  the  provisions  of 
ivenuo  act,  for  that  only  provides  for  deeds  founded 
lieial  sales.  In  this  case  no  judgment  was  introduced 
>port  the  deed,  and  the  court  could  have  no  knowl- 
that  such  a  judgment  ever  was  rendered,  unless  they 
k1  that  knowledge  from  the  recitals  of  the  deed  itself. 
fitly  a  copy  of  the  judgment,  properly  authenticated, 
je  best  evidence  of  its  existence,  and  is  usually 
ily  way  of  ^proving  the  fact  that  such  a  judg-  [*152] 
was  rendered.  Unless  in  case  of  the  loss  or 
iction  of  the  record  we  know  of  no  instance  in  which 
I  have  allowed  other  proof  of  the  existence  of  a  judg- 
We  see  nothing  in  the  language  which  gives  such 
ing  effect  to  a  tax  deed  as  to  dispense  with  the  neces- 
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Bity  of  proving  the  existence  of  a  judgmenfc  on  whic 
deed  is  founded.  To  give  the  broadest  and  mo«t 
oonstraction  to  the  effect  of  the  statute  in  favor  of  tax 
it  can  only,  vre  think,  be  held  to  give  the  same  el 
such  a  deed  against  the  whole  world  which  a  sherifi 
inade  under  judicial  sale  has  against  the  defendant 
cution.  It  appears  to  us  that  the  mere  assertions 
tax  collector  of  Storey  county  can  no  more  prove  th 
ence  of  a  judgment  than  could  the  assertions  of  an 
person.  Where  a  judgment  is  shown  by  the  produi 
the  record,  or  an  authenticated  copy,  and  it  is  also 
that  on  that  judgment  an  execution  has  been  re 
issued  and  placed  in  the  hands  of  the  proper  officer 
forcenient,  then  the  return  of  the  officer  on  the  exc 
and  the  recitals  made  by  him  iu  a  deed  which  he  e 
in  carrying  out  the  commands  of  the  execution,  are 
acts,  and  the  law  presumes  that  the  returns  and  reci 
true.  From  necessity  the  law  gives  to  such  official 
certain  degree  of  confidence,  and  dispenses  with  othe 
of  their  verily.  But  there  is  no  such  confidence  g 
the  recitals  in  deeds  purporting  to  be  given  by 
officers  until  it  is  first  shown  that  they  had  an  exe 
founded  upon  a  lawful  judgment,  authorizing  the  ol 
act  in  the  particular  case.  A  purchaser  who  holds  as 
deed  made  under  execution  against  a  defendant  in 
dinary  action  at  law,  cannot  maintain  a  suit  to  recov 
from  the  defendant  in  execution,  without  produci 
judgment  on  which  the  execution  and  sale  were  fo 
(See  Hihn  v.  Peck,  30  Cal.  280;  Sullivan  v.  Davis, 
291.)  We  do  not  see  how  one  having  a  tax  deed  ca 
a  better  position.  Nor  are  we  without  authority  diw 
point.     Under  a  similar  statute,  section  45  of  the  Cal 

revenue  act  of  1861,  the  supreme  court  of  thai 
[*153]  in  Peopk  v.  Doe  (31  Cal .  *220),  take  the  san 

of  the  question  that  wo  do.  Even  if  we  i? 
hold  that  the  recitals  in  the  deed  were  to  be  taken  8 
without  further  proof,  it  would  not  avail  the  appel 

this  case.     The  deed  recites  that  a  ''suit  was  dnl' 

• 

menced  and  judgmeul  teco^^x^  ^j^inst  the  posi 
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daim  and  improvements,  and  execution  was  issued  thereon." 
Sat  it  does  not  show  in  what  court  the  proceedings  were 
instituted,  whether  in  a  court  of  general  or  limited  juris- 
dieUon.  It  states  no  facts  from  which  this  court  can  ascer- 
bin  whether  the  court  rendering  judgment  had  jurisdiction 
of  the  subject-matter  of  the  suit.  Nor  does  it  state  to 
wliom  the  execution  was  delivered. 

Ike  proof  to  substantiate  the  tax  title  was  wholly  in  suffi- 
cient, and  the  judgment  of  the  court  below  must  be  affirmed. 

Lewis^  J.,  did  not  participate  in  the  above  decision. 


JOHN  HUNTER,  Respondent,  v.  THE  SAVAGE  CON- 
SOUDATED  SILVER  MINING  COMPANY,   Ap- 

PELLANTS. 

[4NKTADA,  153.] 

XiiBOBRn'  LiKK  ON  MiNiNo  Glazm. — The  act  of  Febmary  6,  1867,  uIlowiDg 
liens  in  favor  of  laboreru  for  work  done  on  minii);];'cluims  (Statutes  of 
1867,  48),  did  not  give  a  lieu  for  Ubor  done  before  itn  passage. 

TiCHo  Effkct  op  Lien  Law. — Where  a  lien  law  waa  intended  to  apply  only 
to  labor  thereafter  done:  Ileldt  that  the  first  day'H  labor  for  which  a  lien 
ooald  attach  was  not  the  day  of  the  passage  of  the  statute,- but  the  day 
after. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial 
District,  Lander  County. 
The  facts  are  stated  in  the  opinion. 

^Gwi-ge  S.  Hupp  and  R.  M,  Clarice^  for  Appel-  [*154] 
hnts. 

Bmry  Mayenbaum  and  Samuel  C.  Dtfisoii,  for  Kespondent. 

By  the  Court,  Beatty,  C.  J. : 

This  was  a  bill  filed  by  John  Hunter  to  foreclose  a  miner's 
Ken  on  the  mining  claims  and  property  of  defendant.  Some 
otber  parties  besides  John  Hunter  come  in  under  the  stat- 
utory proceeding  provided  in  sucli  case,  and  also  assert 
tteir  liens.  The  facts  of  the  case,  as  they  appear  by  tlie 
fiodbgs,  are,  that  John  Hunter  and  two  other  parties  who 
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iuterveiied  iu  this  case  commenced  work  for  the  defendant, 
a  corporation,  in  the  latter  part  of  the  year  1866;  twomoie 
of  the  iutervenors  commenced  in  January,  1867.     All  these 
parties  continued  work,  down  to  say  some  time  in  May, 
1867.    Three  other  interveuors  commenced  work  on  or  aftar 
the  15th  of  February,  1867,  and  continued  down  to  sooie 
time  in  May  of  that  year.    Prior  to  February  6,  1867,  Ihera 
was  no  law  allowing  liens  upon  mining  claims  for  labor, 
such  as  appears  to  have  been  done  iu  these  cases.     On  thai 
day,  however,  a  law  was  approved  and  went  into  effect  al- 
lowing liens  in  favor  of  laborers  for  work  done  on  mining 
claims.     Those  who  had  commenced  work  before  the  nev 
lieu  law  went  into  operation  filed  a  lien,  as  well  for  the  work 
done  before  as  after  the  passage  of  the  law. 

The  court  below  gave  a  decree  allowing  a  lien  in  favor  of 
the  laborers  from  the  first  day  they  commenced  work.  la 
our  opinion  this  was  error.  The  law,  by  its  terms,  does 
not  purport  to  give  a  lien  for  labor  done  before  its  pasaagt/ 
It  was  evidently  the  intention  to  give  the  lien  only  to  seoma 
the  payment  of  wages  for  work  done  after  its  passage 
The  decree,   then,   will  have   to   be  so  modified  as  onlf 

to  allow  a  lien  to  take  effect  for  such  labor  as  wai 
[*155]  ^performed  after  February,  1867.     The  facts  found 

do  not  show  how  much  of  the  labor  was  done  before 
and  how  much»a{ter  that  date.  It  will,  therefore,  be  Deeea* 
sary  to  open  the  case  iu  the  court  below  so  far  as  to  asctf* 
tain  what  proportion  of  work  was  done  before  and  what 
after  the  law  was  passed. 

Several  of  the  parties  received  payment  of  part  of  tbeir 
wages  whilst  at  work.  These  payments  will  be  deducted  ia 
the  first  place  from  the  labor  done  at  the  earliest  period, 
and  before  the  passage  of  the  act  securing  a  lien.  No  pari 
of  the  payments  will  be  applied  on  the  debt  secured  by  lien 
except  where  payments  exceed  the  debt  due  for  labor  pe^ 
formed  before  the  lien  law  was  passed.  Then,  after  ascer- 
taining what  portion  of  the  debt  of  each  of  the  parties  is  se- 
cured by  lien,  a  decree  will  be  entered  against  the  property 
of  appellants  described  in  the  several  lien  claims.  For  the 
balance  of  the  debt  due  to  each  an  ordinary  jadgmont  trill 
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entered.  We  regret  having  to  reverse  this  caso,  because 
Bobstantial  right  of  appellants  has  probably  been  affect- 
.  It  can  make  but  little  difference  to  the  corporation 
lether  its  property  be  sold  in  pursuance  of  a  decree  to 
[leolose  a  mechanic's  lien  or  under  an  ordinary  execution. 
the  property  is  sold  under  a  decree,  and  there  is  any  sur- 
18  after  paying  the  liens,  the  court  could  properly  order 
to  satisfy  the  executions.  But  the  defendant  would,  upon 
fing  the  amount  of  the  decree  for  minera*  liens,  be  enti- 
id  to  have  the  real  estate  reserved  and  exempted  from  sale 
itil  its  personal  estate  was  exhausted.  Strictly,  then,  the 
icree  should  not  establish  any  lien  dating  prior  to  Febru- 
j  7th,  1867. 

As  the  law  was  approved  on  the  6th,  and  the  fractions  of 
Kfs  cannot  well  be  estimated  in  a  case  of  this  kind,  the 
it  day's  labor  for  which  a  lien  should  attach  would  be  the 
ait  day's  work  done  either  on  or  after  February  7tli.  The 
nplaint  does  not  show  that  the  plaintiff  performed  any 
bor  of  such  a  character  as  would  entitle  him  to  a  lien  un- 
BT  the  law  as  it  stood  in  1861,  but  some  of  the  intervenors 
Hj  have  shown  that  they  performed  labor  for  which  they 
ad  a  lien  under  the  old  law..  The  case  will  be  so  far  opened 
I  to  allow  any  of  the  parties  thereto  to  show  the  extent  of 
keir  liens  and  to  let  in  any  proof  on  the  part  of  defeu- 
Ittt  tending  to  ''^diminish  the  extent  of  these  lines.  [*156] 
So  far  OS  the  amount  of  the  demands  established  by 
daintiff  and  the  intervenors  are  concerned,  we  see  no  rea- 
Mm  for  opening  the  decree. 

Judgment  reversed  and  cause  remanded  for  further  pro- 
^^^dings,  in  accordance  with  this  opinion. 
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statement  of  Facts. 

SAMUEL  CAELTON,  Respondent,  v.  PATEICKE 
LANNAN  ET  AL.,  Appellants. 

[4  Nktada,  156.] 

>  Appeal — CoNrucriNo  Eyidencb. — The  Bupreme  coari  will  not  intobr 
with  tlieyirilict  of  a  jury  on  the  (ground  of  insoBlciency  of  eridne 
-^'here  the  evideuce  is  conflicting. 

Amsvdmkkt  Hkjhtcino  Claim  to  Dahaobr. — In  a  salt  for  damages  for  v 
lawful  seizure  iind  conversion  of  personal  property,  defendant  canMtl 
prejudiced  by  an  amendment  which  merely  rednces  the  amount  of  du 
ages  claimed.    It  is  no  error  to  allow  such  amendment  just  bt-fore tat 

Etidknoe— Whkn  Exhibits  hat  bk  Bead.— After  plaintiff  had  called  Uid< 
amined  all  his  witnesses  in  chief,  he  was  allowed  to  read  ceitaiB  v 
terial  bills  of  sale,  which  had  been  proved,  put  in  evidence,  awl  nrfn 
to  by  iho  witnesses,  to  which  reading  defendant  objected  thatitvMt 
late:  Held,  entirely  too  technical  an  objection  to  be  favored. 

Pabol  EviDhMCE  TO  hKow  BiLL  OF  Sale  A  voBTOAOB. — Parol  evidew 
admissible  to  show  that  a  bill  of  sale  absolute  on  its  face  was  intendei 
a  mortgage. 

Pleading — Admission  of  Value  of  Goods. — In  an  action  for  the  comoA 
of  chattels  alleged  by  plaintiff  to  be  of  a  certain  value,  defendaDtdw 
that  they  were  of  such  value,  or  of  any  greater  valne  that  a  certuB  h 
sum  named:  IJeldt  that  this  was  an  admission  that  they  were  worUti 
less  sum  named. 

Admission  in  Pleadinos  dispenses  with  Pboof. — ^Where  a  fact  is  adaitt 
by  the  pleadings  there  is  no  necessity  of  proof  upon  the  point 

Damages  fob  Conykbsion  of  Pebsonal  PBOPKBTT.-v-If  personal  propotf 
unlawfully  seized  and  converted,  the  measure  of  damages  is  tbe  nk 
of  the  property  at  the  time  of  conversion,  and  interest  from  thtt  (iwl 
judgment. 

Appeal  from  the  District  Court  of  the  First  Judicial  Di 
trict,  Storey  Couuty. 

This  was  an  action  against  Patrick  H.  Lannan,  consiaw 
of  township  two  in  Storey  county,  and  the  sureties  on  w 
official  bond,  to  recover  damages  for  the  alleged  mJawfa 
seizure  aud  conversion  of  certain  goods. 

[*1581      ^Francis  L,  Audy  for  Appellant. 
TV.  E.  F,  Deal,  for  B^spondent. 

(])  4  Nev.  d(HkS95;  5  Nev.  281 -il5;  OKev.  908;  SVev.  117. 
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J  the  Court,  Johnson,  J. : 

his  appeal  is  from  tbe  order  of  the  oonrt  below  refusing 
w  trial,  and  from  tlie  first  judgment  in  the  ease,  on  tbe 
iDds:  First.  Insu£5ciencj  of  the  evidence  to  justify  the 
ict,  and  that  it  is  against  law;  Second.  Error  in  law 
irring  at  the  trial  and  excepted  to  by  defendants.  The 
itions  of  fact  involved  in  the  pleadings  seem  to  have 
I  fairly  submitted  to  the  jury,  and  its  findings  in  favor 
16  plaintiff,  it  will  not  be  disputed,  are  entirely  con- 
iDt  with  and  supported  by  the  evidence;  provided,  the 
ence  given  by  plaintiff's  witnesses  as  to  material  mat- 
was  true,  and  that  the  court  did  not  err  in  stating  the 

16  first  branch  of  this  proposition — as  to  the  credibility 
le  witnesses  and  the  relative  weight  to  be  given  to  con- 
ictory  and  opposing  evidence — was  passed  on  by  the 

and  afterwards  considered  by  the  district  court,  on 
ion  for  a  new  trial,  adversely  to  the  defendants,  and  I 
see  no  suflBcient  reason  why  this  court  should  interfere 
I  such  verdict  and  ruling.  Ordinarily,  appellate 
irts  will  not  do  so,  and  certainly  there  are  no  [*159] 
^ial  circumstances  shown  in  this  instance  which 
old  exempt  it  from  the  operation  of  the  general  rule  in 
b  cases. 

1)6  court  properly  allowed  the  amendment  of  the  com- 
nt  respecting  the  value  of  the  property.  The  defendants 
id  not  be  prejudiced  by  amendments  which  in  effect  re- 
ed the  claim  for  damages  from  one  thousand  dollars  to 
hnndred  dollars.  Nor  did  the  court  err  in  admitting  as 
lence  the  bills  marked  "A,''  "  B,"  *'  C,"  and  '*  D."  The 
action  is  entirely  too  technical  to  be  favored  by  courts 
ustice  at  this  day.  The  further  point  that  the  court 
d  in  overruling  the  motion  to  strike  out  all  evidence 
iviug  that  the  bill  of  sale  was  intended  as  a  mortgage, 
not  as  an  absolute  sale  of  the  chattel  property,  needs 
special  comment,   as  the  principle  is  well  established 

under  proper  circumstances  evidence  is  admissible  to 
:ain  the  character  of  the  transaction,  and  show  the  pur- 
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poses  for  which  the  instrument  is  given.  I  hold  the  evi- 
dence was  properly  allowed  in  this  case.  This  brings  ns  to 
the  instructions  of  the  court.  At  the  instance  of  plaintiff, 
the  court  gave  certain  instructions  of  the  jury,  towliicl 
defendant  excepted  generally.  Also  at  request  of  defend- 
ants, gave  certain  other  instructions  —  refusing  one— to 
whicli  ruling  defendants  also  excepted.  On  the  argument,! 
understood  appellants*  counsel  to  confine  his  assignment 
of  error  in  the  matter  of  instructions  to  the  last  one  of  those 
given  for  plaintiff,  and  the  refusal  to  give  the  other  asked  bj 
defendants — both  of  which,  as  will  presently 'be  seen,  refer 
to  the  same  point.  To  a  proper  understanding  of  tbe 
effect  of  these  instructions,  I  will  state  that  the  complaint 
as  amended  alleged  the  value  of  the  personal  property  taken 
by  constable  Lannan  to  be  six  hundred  dollars.  The  de- 
fendants, in  answer  to  this  allegation,  claimed  that  itvai 
not  of  a  greater  value  than  five  hundred  dollars.  No  proof 
was  made  on  the  trial  as  to  the  value  of  the  property.  On 
this  point  the  court  gave  this  instruction :  "  If  the  jury  find 
for  the  plaintiff  it  will  return  a  verdict  of  fivo  hundred  dol- 
lars damages,  the  value  of  the  property  at  the  time  it  iras 
taken  by  defendant  Lannan,  as  admitted  in  defendants*  an- 
swer,"  and   refused   to   instruct  such  jury  on  defendants* 

motion,  **  to  entitle  the  plaintiff  to  recover  in  this 
[*1C0]  action  he  *must  prove  that  the  property  descriM 

therein  has  some  value.  The  jury  cannot  infer  that 
it  has  a  value,  and  if  the  plaintiff  has  not  proven  the  value 
of  the  property,  you  must  find  for  the  defendants.**  The 
last  instruction  was  not  admissible  under  the  pleadings. 
The  answer  denied  that  the  property  was  of  the  value 
of  six  hundred  dollars,  or  that  it  was  at  least  of  the 
value  of  five  hundred  dollars.  This,  in  effect  was  an  ad- 
mission that  it  was,  at  least,  of  the  value  of  five  hun- 
dred dollars.  If  plaintiff  had  chosen  to  contest  the  mat- 
ter in  respect  to  the  differences  of  the  two  estimates,  he 
could  have  introduced  his  proof  to  show  the  greater  value, 
six  hundred  dollars;  but  he  was  equally  entitled  to  tbe 
benefit  of  the  admission  contained  in  the  answer,  and  with- 
out any  proof  on  his  part  accept  defendants*  estimate  of 
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Boch  valne,  and  adopt  it  as  the  basis  of  the  moneyed  jndg- 
nient  in  the  action.  In  a  case  like  ibis,  the  admission  of  a 
fact,  stated  in  the  adversary's  pleading,  dispenses  with  the 
neeessity  of  proof  on  the  particular  point,  and  the  findings 
of  the  jarj  or  instructions  of  a  court  based  upon  an  admis- 
sion of  the  parties  by  the  pleadings  or  otherwise,  is  not  less 
ia  assessment  of  damages  than  if  the  findings  were  made 
upon  conflictiiig  evidence  on  the  subject.  (Patterson  y.  Elt/, 
19  Cal.  40.)  The  only  error  I  discover  in  the  instruction 
of  the  court  did  give  as  above  quoted  has  been  against  tlie 
phmtiffy  for  he  was  entitled  to  lawful  interest  on  the  value 
of  the  property  from  the  time  of  its  seizure  up  to  the  rendi- 
tbn  of  the  verdict,  in  addition  to  such  value  at  the  time  of 
tbe  seizure.  The  instruction  does  not  cover  interest.  The 
indict  conforms  to  the  instructions,  whilst  the  pleadings 
"Voold  have  warranted  an  assessment  of  damages  for  a 
greater,  but  certainly  not  for  a  less  amount.  Under  the 
^iicomstancesy  the  error  is  unavailable  to  appellants. 

■■  If  the  instructions  to  the  jury  are  amenable  to  further 
^cism,  in  my  judgment  they  will  be  found  in  no  respect 
1m8  favorable  to  defendants  than  the  pleading  and  evidence 
tinanted. 

The  judgment  and  order  of  the  district  court  will  be 
ifirmed. 

liEWiSy  J.,  did  not  participate  in  the  foregoing  decision. 
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THE  STATE   OF  NEVADA,    Kespondent,  t;.  JOSEPH 

T.  LAWEY,  Appellant. 

[4  Netada.  161.] 

iTiME  OF  Drawiko  ayd  Impaneuno  Grand  Jubt. — Under  seetioii  8  oC  the 
statute  coucerniDg  juries  (Stiitute  of  186G,  191),  agnnd  jarj  maybe 
selected  and  impaneled  after  the  commencement  of  the  term. 

Indictmknt   SuupiiUSAOK.  —  In  an  indictment  for  astianU  with  a  dcidiy 
.   wea]iou  with  intent  to  inflict  nx)on  the  person  of  another  a  bodily  injoiT, 
which  is  in  other  respects  good,  the  mere  addition  of  the  worik  "did 
strike  and  stab"  are  simply  surplnsage  and  do  not  Titiate. 

sCoMTiNUANCKBT  CouBT  ON  ITS  OwM  MoTioN.— Where  the  eonrt  imweededto 
impanel  a  jary  which,  however,  not  being  completed  nntil  nesr  aooi 
the  last  dny  of  the  term,  the  conrt  then,  deeming  the  remaiuderof  tbi 
day  too  short  a  time  for  the  trial,  discharged  the  jory  before  it  fH 
sworn  and  continaed  the  term:  Held,  no  error. 

BiscHABOB  OF  JcB7  NOT  SwoBN. — The  discharge  of  a  jnry  impaneled  m  i 
criminal  case  after  they  had  been  sworn  in,  might  operate  as  a  hntoi 
snbsequent  prosecntion;  but  not  so,  when  they  haye  not  been  chugjA 
with  the  case. 

sShowikq  fob  Changk  of  Yknue. — The  mere  facts  that  a  criminal  cbagi 
has  been  pending  a  long  time  and  been  generally  talked  aAxmt,  and  ftA 
a  number  of  rich  and  influential  persons  in  the  coanty  hare  inteiMiri 
themselves  in  procuring  n  conviction,  do  not  sufficiently  showtbit* 
fair  (uul  impartial  triul  cannot  be  had;  and  the  refusal  of  a  chingiflt 
venue  under  such  circumstances  is  not  error. 

Impoet  OF  Vkbdict  OF  "  Guilty.*' — In  a  prosecution  for  an  assanltiritti 
deadly  weapon,  with  intent  to  inflict  upon  the  person  of  another  abod^ 
injury,  n  verdict  of  ''guilty"  is  in  effect  a  verdict  of  guilty  as  cbaifHl 
in  the  indictment. 

EviDENCB  OF  Pbovocation.  —  In  a  prosecution  for  assanlt  with  a  deid|f 
weapon,  with  intent  to  inflict  upo|i  the  person  of  another  a  bodBy 
injury,  acts  occuning  n  day  or  two  prior  to  the  assault,  and  kDOWtti 
defendant  cannot,  of  themselves  alone,  bo  shown  as  evidence  ofapiof^ 
cation  for  the  assault. 

Pbovocation,  What. — In  cases  where  a  provocation  either  mitigates  or  jv* 
tifles  an  net  of  violence,  snch  act  must  be  the  immediate  result  of  tf' 
closely  follow  the  provocation. 

Pbovocation  as  Quesiion  of  Fact  ob  Law. — As  a  general  rale,  the  dfit» 
minution  as  to  what  length  of  time  may  intervene  between  an  act  (^ 
provocation  and  a  commission  of  a  crime  should  be  left  to  the  joTi 
when  the  provocation  is  not  so  far  distant  as  to  leave  no  doubt 

ExKBcisK  OF  Legal  Kight  not  a  Puovocation. — The  simple  tienm  ^^ 
legal  riyht,  no  matter  how  offensive  to  another,  is  never  in  law  iJntad 
a  provocation  sufficient  to  justify  or  mitigate  an  act  of  violence. 


(1)  3Nev.  70. 

(2)  As  to  continuance  of  court  of  its  own  motion:  4  Key.  113;  11  Htv.  ML 

(3)  3  Nov.  400. 
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risR  FOB  A8SAUI.T  WITH  Dradlt  Wkapon. — Under  the  Rtatnte  re-  [*162] 
hting  to  the  crime  of  assiinit  with  a  deadly  weapon,  with  intent 
to  inflict  npon  the  person  of  another  a  bodily  iujnry  (Statute  of  1861, 
64,  sec.  47),  a  conrt  has  no  authority  to  impose  a  fine  of  any  Ram  less 
than  onci  thousand  dollars,  though  the  sentence  may  also  be  for  im- 
prisonment. 

knp  FxxKO  BT  Statute  Caknot  be  Hkduced. — If  a  criminal  statute  pro- 
vides that  A  fine  shall  not  be  less  than  a  certain  sum  nor  exceeding  a 
entoin  larger  iram,  a  court  Hm  no  more  right  to  impose  a  less  fino  than 
the  smaller  amount  than  it  has  to  impose  any  greater  fine  than  the 
larger  amount. 

^lAcncK— Ukagthobized  Fine. — Where  the  court  below  in  a  criminal  case 
imposed  a  less  fine  than  that  fixed  by  statute,  it  wisiB  on  appeal  stricken 
out  from  the  sentence. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
Distriety  Douglas  County. 
.  The  facts  are  sufficiently  stated  in  the  opinion. 

Thomas  E,  Haydon,  andS.  C.  Denson,  for  Appellant: 

The  grand  jury  should  haVe  been  drawn  ten  days  before 
Boort  instead  of  the  first  day  of  term.  (Stat.  1866,  191-2, 
IBC8. 1  and  6.)  The  indictment  is  not  in  statutory  form, 
^  sufficient  under  the  common  law.  (Whar.  Am.  Cr.  L. 
12769  i^ote  H.  to  1279.)  The  court  erred  in  discharging  the 
Qiy.  (Wheat.  575,  Cons.  art.  1,  sees  3  and  8.  The  court 
ihoDld  have  changed  the  venue.  (Stat.  1861,  467,  sees.  306 
ind  307;  People  v.  Costello,  15  Cal.  353;  17  Cal.  146.) 
Eke  court  should  have  allowed  the  testimony  in  relation  to 
Evocation.  {People  y.  Ai-nold,  15  Cal  481;  People  x.  IVil' 
iam,  17  Cal.  146;  People  v.  BeUncia,  21  Cal.  546;  People 
^  Bairy,  31  Cal.  357.)  The  verdict  only  finds  defendant 
pultj  of  simple  assault,  and  judgment  should  have  becu 
jiTen  accordingly.  {People  v.  VcDianl^  6  Cal.  562;  People  v. 
fJ^on,  9  Cal.  260;  People  v.  English,  30  Cal.  217;  People  v. 
f^ngerU,  4  Cal.  341 ;  People  v.  Kennedy,  5  Cal.  134.)  Tlio  court 
'^  no  jurisdiction  to  render  judgment  for  $500.  (Stat.  1861, 
^  sec.  47.)  The  judgment  being  void  in  part,  is  void  in 
ofo. 

^Bdbert  JU.  Clarke,  Atiorney-General,  for  Respond-  [*165] 
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Bj  the  Court,  Lewis,  J. : 

The  clefenclaDt  was  indicted,  tried,  and  convicted  foria 
assault  wllh  a  deadly  weapon,  under  section  47  of  the  tet 
''concerning  crimes  and  punishments."  (Stat  of  1861,  d) 
which  provides  that  ''an  assault  with  a  deEidly  weapon,  in- 
strument or  other  thing,  with  an  attempt  io  inflict  upon  the 
pefBOu  of  another  a  bodily  injury,  where  no  considerabk 
provocation  appears,  or  where  the  circumstances  of  the  as- 
sault show  an  abandoned  and  malignant  heart,  shall  sabjoet 
the  offender  to  imprisonment  in  the  territorial  prison  Bot 
less  than  one  year  nor  exceeding  two  years,  or  to  a  fine  not 
less  than  one  thousand  dollars,  nor  exceeding  five  thoosnd 
dollars,  or  to  both  such  fine  and  imprisonment." 

Many  errors  are  assigned  by  the  defendant  upon  ivhichi 
reversal  of  the  judgment  is  claimed,  the  first  of  which  ii. 
that  the  grand  jury  which  found  the  indictment  was  DOt 
drawn  ten  days  before  the  teim  at  which  it  wbs  found,  « 
required  by  section  7  of  the  "Act  concerning  Jurors."  (Stat 
1866,  192.)  But  section  8  of  the  same  act  authorizes  the 
selection  and  impanelment  of  a  grand  jury  after  the  com- 
mencement of  the  term;  hence,  this  objection  is  uotmU 
taken.  {SfcUe  v.  McNamara,  3  Nev.  70.)  .  It  is  also  argoed 
that  the  court  erred  in  overruling  the  demurrer  to  the  indict^ 
ment.  We  think  the  court  ruled  very  properly.  It  is  im- 
possible to  understand  why  the  charge  of  striking  and  stab- 
bing should  vitiate  an  indictment  in  other  respects  good. 
The  assault  is  properly  charged,  but  counsel  seems  tolsboi 
under  the  impression  that  the  further  charge  that  the  defend- 
ant did  ''strike  and  stab''  possesses  the  petmlisi 
[*166]  power  of  vitiating  an  indictment  otherwise  *sufficient 
But  those  words  are  simply  surplusage,  and  there- 
fore do  not  vitiate  what  is  good.  The  assault  withoat  th< 
striking  or  stubbing  would  have  completed  the  offense,  bot 
ns  every  battery  includes  an  assault  we  apprehend  the  indict- 
ment  in  this  case  would  have  been  suflicient  if  it  did  not 
charge  the  assault,  but  only  the  striking  and  stabbing' 
However,  tlie  charge  of  a  battery  cannot  vitiate  the  indict- 
ment. 
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The  tbircl  assignment  is,  that  the  court  erred  in  discharging 
ibe  jury  who  were  empaneled  on  the  30th  of  November, 
ind  continuing  the  trial  for  that  term.     The  counsel  had 
DD  the  day  before  moved  for  a  continuance  of  the  cause, 
bat  the  motion  being  overruled  by  the  court  tlie  cause  pro- 
ceeded, but  a  jury  was  i^ot  obtained  until  ab6ut  eleven  o'clock 
A.  M.  of  the  30th,  which  was  the  last  day  of  the  term.     The 
jury  were  not  charged  with,  or  swoin  in  the  case  when  they 
vere  discharged,  and  hence,  if  there  were  any  good  reason 
for  it,  the  court  had  the  right  to  discliarge  them  and  continue 
ike  cause.     The  reason  for  this  action  of  the  court  doubt- 
less was  a  belief  that  the  trial  could  not  be  finished  before 
ihe  expiration  of  the  term.     But  if  there  were  no  goml  rea- 
eon  for  it,  we  do  not  see  how  at  this  time  any  such  action 
<A  the  court  can  aid  the  defendant.     It  is  not  claimed  that 
the  jnry  who  subsequently  tried  him  was  not  a  fair  and  im- 
partial one,  and  the  discharge  of  a  jury  before  they  are 
darged  with  the  cause  is  certainly  no  defense  to  a  subse- 
quent prosecution.     Had  they  been  sworn  to  try  the  cause 
it  is  probably  their  discharge  by  the  court  would  have  ope- 
ntedasa  bar  to  any  subsequent  trial.  Not  so,  however,  where 
they  are  not  charged  with  the  case,     (See  Si^fe  v.  Kelley,  1 
Nov.  221.)     As  to  the  ruling  upon  the  motion  for  n.  cliange 
of  venue,  the  court  was  clearly  correct.     The  affidavit  did 
not  sufficiently  show  that  a  fair  and  impartial  trial  could  not 
be  had  in  the  county  of  Douglas.     The  showing  of  preju- 
dice is  certtiiuly  not  as  strong  as  that  made  out  in  the  case 
of  the  Stale  v.  iJillain,  (3  Nov.  40J))  in  which  a  change  of 
venue  was  refused.  It  is  also  claimed  that  the  verdict  finds  the 
the  defendant  guilty  only  of  a  simple  assault,  and  hoiico,  that 
jodgment  of  imprisonment  was  not  authorized.     In  support 
<>f  this  proposition  it  is  argued  that  the  jury  should 
l*ve  stated  in  *their  verdict  that  they  found  the  de-  [*1G7] 
^dant guilty,  ''as charged  in  the  indictment."    But 
ft  general  verdict  of  guilt}'  is   in   effect  such   a   finding. 
Soch  was  the  old  rule,  and  the  statute  of  this  State  expressly 
declares  that  "a  general  verdict  upon  a  plea  of  not  guilty, 
is  either  'guilty,'  or  *not  guilty,'  which  imports  a  conviction 
or  acquittal  on  every  material  allegation  in  the  indictment.** 
Nkv.  Dm.— 42 
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Upon  the  trial,  tbe  defendant  offered  to  prove  tliat  a  day 
or  two  prior  to  the  time  of  the  assault  he  iiras  in  the  actnal 
occupation  of  certain  land  in  the  county  of  Douglas,  and 
hud  taken  steps  to  securo  a  title  thereto  from  the  Govem- 
ment  of  the  United  Slates,  that  the  prosecuting  witness  had 
forcibly  rejected  him  and  taken  possession  of  it,  and  threat- 
ened to  kill  him  if  he  went  upon  it,  and  that  these  threab 
were  communicated  to  him  prior  to  the  assault,  and  after 
satisfying  himself  by  inquiry  at  the  land-office  thatMorphj, 
the  i)roseGuting  witness,  had  taken  steps  to  pre-empt  tlia 
land  in  question,  he  sought  and  found  him,  and  demanded 
of  him  to  abandon  his  proceedings  in  the  land-office.  All 
the  evidence  offered  by  the  defendant,  with  respect  to  the 
possession  of  the  land  and  the  proceedings  to  j)re-empt  bj 
Murphy,  was  ruled  out,  and  this  is  assigned  as  error:  cooH" 
sel  for  tlie  prisiouer  arguing  that  it  should  Lave  been  ad* 
mitted,  because  tending  to  establish  a  provocation  sufficient 
under  the  statute  to  constitute  defense.  But  we  are  of  the 
opinion,  however,  that  the  court  below  niled  correctly  in  ex- 
cluding it.  It  ap])ears  from  the  record  that  the  acts  which  the 
defendant  sought  to  rely  on  as  a  provocation  for  the  asssnit 
made  upon  Murphy  occurred,  and  were  known  to  him,  a  day  or 
two  prior  to  the  iissault.  It  would  seem,  therefore,  that  the st- 
tack  resulted  rather  from  a  spirit  of  revenge  or  vengeance, 
than  from  an  immediate  and  instantaneous  impulse  to  resent 
an  injury.  Whilst  the  law  in  some  measure  excuses  therasbi 
instinctive  impulse  of  retaliation  or  defense,  which  sometimes 
impels  man  to  action  before  his  reason  has  an  opportnnitj 
to  interpose,  it  shows  no  indulgence  to  that  spirit  of  yen- 
geanco  or  revenge  which  commits  crime  upon  deliberate  re- 
flection. 

In  this  case,  it  is  evident  the  assault  was  not  the  result  of 

that  sudden  passion  aroused  by  an  injury,  but  of  t 
[*1C8J  deliberate  desire  for  *revenge.     It  would  be  almost 

dangerous  and  pernicious  to  hold  that  at  any  length 
of  time  after  some  real  or  imaginary  injury  a  man  may  as- 
sault another  with  a  deadly  weapon,  and  then  shield  himself 
from  the  penalties  of  this  statute  by  proving  such  iujory. 
If  an  injury  and  provocation  which  occurred  two  days  prior 


nr.  1868.]       State  of  Nevada  v.  Lawry.  659 

Opinion  of  the  Court — ^Lewis,  J. 

die  assault  may  be  relied  on,  why  liiay  not  a  provocation 
{oh  occorred  two  montlis  prior?  Indeed  we  can  see  no 
flon  wby  a  provocation  once  given  would  not,  if  the  argu- 
nt  of  counsel  for  Jthe  prisoner  be  correct,  be  a  license 
an  endless  number  of  assaults  with  a  deadly  weapon. 
t^B  language  of  the  statute  is  peculiar,  and  might  bear 
\  construction  placed  upon  it  by  counsel;  but  it  is  the 
[ieral  rule,  in  cases  where  a  provocation  either  mitigates 
justifies  an  act  of  violence,  that  such  act  must  be  the  im- 
Hliate  result  of,  and  closely  follow  the  provocation,  and 
cii  would  seem  to  be  the  safest  and  most  rational  con- 
notion  to  be  placed  on  the  statute  under  consideration. 
kQfl,  an  insult  or  a  blow  given  one  day,  would  in  no  wise 
itify  or  mitigate  an  assault  on  the  day  following.  And 
lipiigh  a  blow  might  reduce  an  instant  killing  from  mur- 
f  to  manslaughter,  it  would  constitute  no  defense  what- 
erio  a  killing,  after  the  lapse  of  a  sufficient  time  for  de- 
wmtion.  So  in  this  case,  had  the  assault  taken  place  in 
abort  a  time  after  the  injury  complained  of  came  to  the 
lowledge  of  the  defendant  as  to  make  it  probable  that  it 
•  committed  under  the  immediate  influence  of  the  pas- 
HI  aroused  by  such  injuries,  proof  of  the  injury  would  be 
ttpetent;  but  after  the  lapse  of  a  day  or  two,  the  assault 
i  only  have  been  the  result  of  a  deliberate  and  cool  de- 
mination.  It  is  clear  tiiat,  had  the  wounds  received  by 
irphy  proved  fatal,  and  the  defendant  been  indicted  for 
rder,  the  evidence  ruled  out  by  the  court  would  not  in 
1  cose  be  admissible  to  reduce  the  grade  of  the  ofiense, 
saase  it  would  not  tend  to  establish  such  provocation  as 
I  law  reicognizes  as  sufficient  to  constitute  any  excuse 
aftever  for  a  homicide.  If  not  admissible  in  such  a  case 
prove  provocation  and  to  reduce  the  grade  of  the  crime, 
Y  should  it  be  in  a  case  of  this  kind,  where  it  is  relied 
as  a  defense? 

!t  is  a  well  settled  rule  that  evidence  of  provocation  is  ad- 
Huble  iu  mitigation  of  damages  in  actions  for  as- 
It  and  batteiy.     *But  all  the  courts  hold  that  it  [n69] 
nly  immediate  provocation  which  is  available  for 
t  purpose.    Thus,  iu  the  case  of  Avery  v.  liay  (1  Miss. 
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12)  there  was  an  offer  to  prove  in  mitigation  of  damage 
that  the  plaintiff  Ixad  slandered  the  defendant's  sinter;  tiut 
when  the  defendant  heard  of  it  he  called  on  the  plaintiff  to 
ascertain  whether  such  were  the  case,  bat  failing  to  obUia 
any  satisfactory  answer,  the  defendant  chastised  the  plaiuti( 
and  the  action  was  brought  to  recover  damages  for  tbe 
assault  and  battery.  The  court  ruled  out  all  the  evidenoe 
of  provocation,  holding  that  immediate  provocations  ore  ad- 
mitted in  evidence  in  mitigation  of  damages^  but  that 
when  time  for  reflection  has  intervened  so  as  to  give  tlie 
blood  time  to  cool,  they  are  inadmissible.  So  also  it  vas 
held  in  Fuilnion  v.  Warritk  (3  Black.  219)  the  court  nsiog 
this  language  in  the  opinion:  "The  law,  in  tenderness  to 
human '  frailties,  distinguishes  between  an  act  done  deliber- 
ately and  an  act  proceeding  from  a  sudden  heat.  As  if  npon 
a  sudden  quarrel  two  persons  fight  and  the  one  kills  tho 
other,  this  has  been  adjudged  only  manslaughter.  So  if  a 
man  be  greatly  provoked,  as  by  pulling  his  nose,  or  oHutt 
great  indignity,  and  immediately  kills  the  aggressor,  thoogh 
this  is  not  excusable,  tbe  offense  is  mitigated  homicide.  Bni 
in  every  case  of  homicide  upon  provocation,  if  there  be  aaj 
time  intervening  between  the  assault  and  tlie  killing,  snffi- 
ciont  for  passion  to  subside  and  reason  to  interpose,  tba 
offense  becomes  murder.  In  analogy  to  this  principle,  en- 
deneo  in  civil  actions  for  assault  and  battery  is  admitted ii 
mitigation  of  damages  to  show  a  provdcatiou  on  tbe  partoi 
the  {lerson  complaining  of  the  injury.  But  the  provocatioB 
must  bo  so  recent  as  to  induce  a  fair  presumption  that  tba 
violence  done  was  committed  during  the  continuance  of  tba 
feelings  and  passions  excited  by  it,  before  the  blood  IflU 
had  time  to  cool.  A  different  rule  would  greatly  encoonp 
breaches  of  the  peace,  rencounters  and  brutal  force."  (Sea 
also  Lee  v.  Woolsey,  19  John.  318;  TluxiU  v.  Knapp,  17Io*»i 
470;  Rochester  v.  Anderson,  1  Bibb,  428.)  This  being  tlia 
rule  in  civil  cases  when  damage  is  claimed  for  an  assault 
and  battery,  we  see  no  reason  why  the  same  rule  sboakl  noi 
hold  good  in  cases  of  this  character.  The  simple  qnestioB 
in  both  character  of  cases  is,  whether  there  is  a  fair 
['^'170j  presumption  that  tho  violence  was  '^committed  under 
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nunediate  influence  of  the  passion  aroused  by  prove- 
dy  or  by  a  feeling  of  revenge.  It  is  true  tlint  it 
en  a  difficult  matter  to  determine  wbat  length  of  time 
intervene  between  the  provocation  and  the  commission 
d  crime,  and  hence,  as  a  general  rule,  it  is  well  to  leave 
etermination  of  that  fact  to  the  jury,  when  the  provo- 
a  is  not  so  far  distant  as  to  leave  no  doubt. 
3  cannot^  however,  sanction  the  doctrine  that  a  person 
assaults  another  with  a  deadly  weapon,  may  prove  some 
fc  or  injury  which  occun^ed  two  days  before,  in  mitiga- 
3f  his  offense.  Buch  holding  would  be  giving  judicial 
ion  to  the  worst  feelings  of  human  nature.  Nor  is  the 
of  time  the  only  circumstance  rendering  the  evidence 
estion  inadmissible  in  the  case.  The  defendant,  by  his 
testimony,  shows  clearly  that  he  was  not  at  the  time  of 
Rsault  acting  under  the  influence  of  any  uncontrollable 
on,  for  he  deliberately  called  Murphy  to  some  distance 
where  he  was  sitting,  conversed  with  him  for  some 
saying  nothing  about  the  possession  of  the  land,  and 
8  only  upon  the  refusal  of  Murphy  to  comply  with  this 
nd  that  the  assault  was  made.  ''My  intention,"  said 
efendant,  in  conclusion  of  his  testimony,  ''in  seeking 
iterview  with  Murphy  at  Sheridan,  was  to  make  him 
]ou  his  proceedings  in  the  Innd-offico.'*  And  this, 
tless,  explains  the  cause  for  the  assault.  But  the  pro- 
ngs to  pre-empt  by  the  prosecuting  witness  were  the 
ise  of  a  right  which  the  law  gave  him,  and,  therefore, 
)t  be  considered  a  provocation  in  any  legal  sense  of  the 
The  simple  exercise  of  a  legal  right,  no  matter  how 
live  to  another,  is  never,  in  law,  deemed  a  provocation 
ient  to 'justify  or  mitigate  an  act  of  violence;  hence, 
is  perfectly  appai'ent  from  the  defendant's  own  testi- 
'  that  the  taking  possession  of  the  land  by  Murphy  was 
he  cause  of  the  assault,  any  evidence  respecting  that 
was  irrelevant;  and  as  the  proceedings  to  pre-empt 
1  not,  if  established,  constitute  any  legal  provocation 
Fense,  all  evidence  with  respect  to  them  was  properly 
ont.  This  disposes  of  all  the  questions  raised  upon 
ejection  of  the  evidence  respecting  the  possession  of 
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the  laud,  and  thus  any  special  coDsideratiou 
[*J.71]  is  rendered  unnecessary.     "We  ngree  *with 

for  the  prisoner,  however,  that  the  court  Ix 
no  authority  to  impose  a  fine  of  five  hundred  doUai 
it  did  in  addition  to  the  imprisonment.  The  statu 
plicit  that  the  fine  shall  not  be  less  than  $1,000. 
case  the  court  has  no  more  right  to  impose  a  less ) 
that  required  by  statute,  than  it  has  to  impose  one 
The  law,  however,  authoiizes  fine  and  imprisoni 
either;  hence  the  judgment,  so  far  as  it  subjects 
fendant  to  imprisonment,  is  correct,  and  iuast  be  i 
whilst  so  much  of  it  as  imposes  a  fine  is  stricken  oi 


W.  H.  HOWE,  Appellant,  v.  W.  D.  COLD] 

Eespondent. 

£4  Nkvada,  171.] 

Section  68  of  Pbactigb  Acrr.— The  paDotnation  after  the  wovdi  * 
neglect,"  iu  section  C8  of  the  practice  act»  as  printed,  is  ahi 
should  be  n  full  stop  nf  tcr  thoMe  words. 

1  Opkniko  Dkfattlt. — Courts  should  be  liberal  in  setting  asidi 
when  it  appears  that  the  party  defaulted  has  a  good  defeni 
been  guilty  only  of  carelessness  and  inattention*  withoni  willfi 
ulent  delay. 

Appkal  fbom  Ordkr  Opkniko  Default. — The  supreme  court  n 
Terse  on  order  setting  aside  a  default,  except  in  an  extreme  ci 

AmnAYrr  of  Mkbits. — Au  affidavit  of  merits,  which  merely  stat 
fendant  has  a  good,  legal  and  meritonona  defense*  is  certainly 
itiye,  but  not  very  satisfactory. 

What  Affidatit  of  Merfts  bhoux.d  Stats. — An  affidavit  of  me 
shows  that  affiaut  has  fully  and  fairly  stated  the  facts  of  the 
counsel,  and  that  such  counsel  has  advised  him  that  he  has  a  i 
and  meritorious  defeubo,  will  ordinarily  be  sufficient,  with 
forth  the  facts  constituting  the  defeuse. 

AFFiDAvrr  OF  Merits  bt  Attobnkt.— An  affidavit  of  merits  by  tl 
in  a  cause,  stating  that  iu  his  opiuion  his  client  has  a  men 
fense,  will  ordinarily  be  sufficient,  if  it  appear  that  the  i 
familiar  with  the  facts  of  the  case. 

Pbactick  AS  TO  Opknino  DfcFACLiu. — Discusscd  in  opinion. 

[^172]      *Appeal  from  the  District  Court  of  the 
Judicial  District,  Churchill  County. 

1    As  to  sbowiag  necessary  to  Justify  tbo  openinij  of  defmalta»  4  Kev.  MT; 
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The  facts  appear  in  the  opinion. 

'  S.  M.  SiceUt  for  Appellant: 

That  defanlt  could  not  be  opened  when  personal  service 
had  been  made  upon  defendant  (Stats.  1867,  120;  Stats. 
1861,  321,  325,  sec.  68),  nor  where  no  undue  advantage  had 
been  taken  by  the  plaintiff.  (Practice  act,  sec.  150.) 

Robert  M.  Clarke^  for  Bespondent. 

♦By  the  Oonrt,  Beattt,  0.  J. :  [*173] 

An  action  was  brought  by  the  appellant  to  recover  from 
the  defendant  $100  damages  for  money  alleged  to 
bare  ^beeu  received  by  the  intestate  and  improperly  [^174] 
oonTerted  to  his  own  use.     The  administrator  lives 
in  Washoe  county  and  the  suit  was  brouglit  in  Churchill. 
The  summons  was  sent  to  Washoe,  served  in  that  county, 
<AkI  retnmed  io  the  clerk's  office  in  Churchill.     No  answer 
'Was  made  in  time,  default  was  taken,  and  judgment  entered 
iu  favor  of  the  plaintiff.     A.t  the  next  term  of  the  court  the 
defendant's. attorney  moved. to  set  aside  the  default  and  va- 
llate the  judgment  entered  by  the  clerk  during  vacation. 
This  motion  was  made  on  the  following  notice  and  ai&davit, 
both  of  which  were  served  on  plaintiff *s  attorney :  ''Take 
Notice,  that  on  the  first  day  of  the  next  term  of  said  court, 
OP  as  soon  thereafter  as  the  same  can  be  heard,  wo  shall 
move  to  set  aside  the  default  entered  by  the  clerk  in  the 
abpve-entitled  suit,  upon  tho  ground   that   the  service  of 
Smnmons  being  made  in  the  county  of  Washoe,  defendant's 
attorneys  were  not  informed  of  the  date  of  said  service. 
And  that  the  defendant  has  a  good  and  meritorious  defense 
to  said  action." 

"A.  F.  Patrick,  being  duly  sworn,  says,  that  ho  is  tho 
attorney  of  said  defendant;  further  says  that  said  defend- 
ant is  a  resident  of  Washoe  county  iu  said  State;  that  sum- 
mons issued  in  said  case  was  served  in  said  Washoe  county, 
aa  tbis  affiant  is  informed;  further  says  that  he  was  not 
aerved  with  a  copy  of  the  complaint  or  summons  in  said 
case;  farther  says  that  he  did  not  know  of  the  service  of 
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Baid  Bummous  uutil  lie  ctiUed  upon  tbe  clerk  of  said  coait^ 
and  that  lie  (tbis  affiant)  supposed  the  service  of  said  sum- 
mons was  some  four  or  five  days  later  than  what  appeared 
to  be  the  fact,  to  wit:  on  the  twenty-eighth  day  of  Decen- 
ber,  1867;  farther  says  that  be  intended  to  answer  or  demur 
to  said  complaint  within  the  time  prescribed  by  law,  and 
would  have  done  so  had  he  not  supposed  he  had  four  or 
five  (>ajs  further  time  in  which  to  do  so;  that  he  informed 
the  plaintiff's  attorney  that  he  intended  to  answer  or  de- 
mur; further  says  that  the  defendant  has  a  good,  legal  tod 
meritorious  defense  to  said  action;  this  affiant,  therefore, 
asks  this  honorable  court  to  set  aside  the  default  and  jadg- 
ment  entered  by  the  clerk  of  this  court  in  said  case." 

The  court  sustained  the  motion  and  set  aside  the  defanU 
upon  terms,  to  wit :  that  the  defendant  should  pay  all  cofib 

up  to  date. 
[*175]  *From  this  order  the  plaintiff  appeals.  There  can 
be  no  doubt  but  that  the  district  court  has  the 
power  to  set  aside  a  default  and  judgment  which  has  beat 
taken  against  the  applicant  by  reason  of  his  mistake,  inid- 
vertence,  surprise,  or  excusable  neglect.  The  only.doobt 
that  has  ever  arisen  on  this  point  comes  from  an  alward 
punctuation  of  the  latter  part  of  section  C8  of  the  pi'actios 
act.  No  doubt  there  should  be  a  full  period  after  the  pkraaa 
''excusable  neglect."  If  a  court  may  relieve  a  party  from 
the  effects  of  his  own  neglect,  when  that  neglect  is  excoda* 
ble,  there  must,  of  course,  be  a  wide  latitude  of  discretion 
in  the  court  in  determining  what  shall  be  excusable.  Bufr 
ning  over  the  New  York  digest,  we  find  several  cases  whem 
the  appellate  court  has  held  that  it  would  reverse  the  ruling 
of  a  nisi  prius  court  in  refusing  to  set  aside  a  default;  bat 
we  do  not  see  a  reference  to  a  single  cose  where  an  order 
setting  aside  a  default  has  been  reversed.  Certainly  tbera 
arc  strong  reasons  why  an  appellate  court  should  interfere 
in  the  one  case  and  not  in  the  other.  If  there  is  a  refusal  to 
set  aside  a  default,  a  ruinous  judgment  may  be  sostaioed 
against  a  party  who,  upon  hearing,  might  liave  iuter|)oaeJ 
a  perfectly  good  defense.  By  sustaining  the  default,  li0 
would  forever  be  debarred  the  right  of  a  hearing.   If,  then, 
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ilVEAL  from  the  Distriol;  Coart  of  the  First  Judicial  Di^ 

t,  Storey  Gountj. 

'he  facts  are  stated  in  the  opinion. 

I  J£  Clarhey  Atiorney-General^  and  Mesick  db  Seeley,  for 

Mllont: 

• 

lie  revenue  act  of  April  2,  1867,  is  constitutional.  (The 
fof  Virginia  v.  ChoUar-Potoei  G.  &  S.  31.  Co.,  2  Nev.  92; 
'€  T.  Eastabrooh,  3  Nev.  173.)  The  various  sectious  of  the 
mne  law  were  discussed  at  length  by  counsel.  Upon 
various  points  referred  to  in  the  opinion,  pounsel  cite: 
).  101  Rev.  L.;  Stat.  1867,  160,  sec.  3;  Sees.  107-23, 
.  L.  of  1865;  Rev.  Acts,  1865,  306-8;  Sees.  90-106; 
\  of  1867,  159-60,  sees.  3-4.) 

Wyer  and  IFIiUman,  for  Respondents: 

U  the  various  sections  of  the  revenue  law  cited  in  the 
le  brief  of  appellant  were  discussed  at  length  by  coun- 
br  respondent.  The  assessor  cannot  be  held  upon  his 
3  for  error  in  discretion,  unless  acting  willfully  or  cor- 
ly,  and  some  cases  go  so  far  as  to  say  not  then.  {IVil- 
V.  Mayor,  etc.,  1  Denio,  595;  KendaU  v.  Slokes,  3  How. 

>8]      *By  the  Court,  Beatty,  C.  J. : 

his  was  an  action  brought  by  the  State  of  Nevada  against 
assessor  of.  Storey  county,  and  his  sureties  on  his  offi- 
bond,  for  malfeasance  in  office  in  having  failed  to  assess 
proceeds  of  mines  in  Storey  county  for  the  quarters  end- 
on  the  thirtieth  of  June  and  the  thirtieth  of  September 
►actively,  in  the  year  1867. 

he  complaint  contains  two  counts.  The  first  is  for  fail- 
to  perform  his  duty  in  regard  io  the  quarter  ending 
9  80,  1867.  On  this  count  there  was  perhaps  a  failure 
he  part  of  the  State  to  make  the  proofs  correspond  with 
averments  of  the  complaint.  The  proofs  offered  in  sup- 
of  this  count  were  not  such  as  to  present  any  of  the 
9  important  points  that  were  involved  in  the  trial  of  the 
ud  count.     For  this  reason  the  whole  argument  of  coun- 
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injustice,  conrts  will  always  scrntinize  the  Rtatnte  or  eonstitiition  doidj 
to  see  if  it  will  uot  ndmit  of  some  other  interpretation. 

Taxes  on  Phockkds  of  Minks — not  Docblk. — The  prorisions  of  the  nmsn 
law  of  1865  (Stat.  1865,  271),  for  quarterly  assessments  on  theprooeetl 
of  miues  and  quarterly  payment  of  taxes  do  not  impose  more  thim 
regular  pro  rata  of  taxation  on  the  proceeds  of  mines»  nor  require  U 
same  property  to  be  paid  for  more  than  onoe. 

loKM — Not  Unequal. — The  quarterly  paymeuts  of  taxes  on  the  prooNi 
of  mines,  provided  for  by  the  revenue  laws,  are  so  arranged  that  U 
annual  proceeds  of  mines  do  not  paj  a  larger  pro  rata,  even  as  to  \ 
terest  account,  than  if  one  annual  tax  for  the  annual  proceeds  wen  ii 
posed,  payable  ut  the  time  other  annual  taxes  are  payable. 

Mines  and  Mining  Intebkkts  Favobkd. — The  taxation  of  the  proeeedi 
miues,  as  provided  for  by  the  constitution  and  statute,  is  more  hn 
able  to  mining  interests  than  if  taxes  were  imix>sed  directly  upon  tl 
mines  as  upon  other  real  property. 

DlSTINCaoN  DKIWKEN    COIN  AND    CUBRKNCT  FOB    TAXATION  FUBFOSIB.— Tl 

action  of  the  legislature  in  making  a  distinction  between  gold  ooin  u 
legal  tender  x)aper  currency  for  the  purposes  of  valuation  of  proper 
for  taxation,  and  directing  assessors  as  to  the  currency  on  which  to  hi 
their  estimates  of  value,  is  not  in  violation  of  the  laws  of  the  Vvk 
States. 

1  AssBhsojis  NOT  Bound  by  Swobn  Statements.— Under  section  101  of  tl 
revenue  act  of  I8l>5  (Stit.  1865,  307),  assessors  may  call  for  sworn  itat 
meuts  of  the  amount  and  value  of  the  proceeds  of  mines,  but  thers 
not  bound  by  such  statements  in  making  their  assessments. 

Constbuction  of  Ri-rvKNUK  Law. — The  requirement  in  section  101  of  U 
revenue  act  of  1865  that  the  value  of  the  proceeds  of  mines  ihtU  1 
ascertained  "as  provided  in  tfiiH  act,"  has  reference  to  the  mod6> 
allowance  for  the  cost  of  working. 

[•179  J  •AarHoRiTY  of  Auditor  as  to  AssKiWMETr  Boli. — AssEnxENViorPB 
CKKDs  OF  Minks,  How  to  be  Made. — The  sections  of  the  lena 
law  as  to  assessment  roll  and  assessment  of  the  proceeds  of  mines  mc 
plained  iu  the  opinion  of  Beatty,  C.  J. 

Ignorance  of  Okiicial  Duty  n«)  Excusx. — A  person  who  undertake!  ii 
employment,  and  i>articularly  that  of  a  public  office,  must  undentii 
his  duty,  and  he  cannot  be  excused  for  want  of  knowledge. 

Misjoinder  of  Causks  of  Action. — A  cause  of  action  on  an  ofBcisl  boi 
against  the  principal  and  his  sureties  cannot  be  united  withacsnw) 
action  for  damages  against  the  princiiml  alone. 

JuDGMKNT  FOB  Officiaij  Dklinquenct. — A  judgment  for  damages  agsliwti 
officer  for  official  delinquency,  which  romains  unsatisfied,  will  not  fD 
vent  a  Htibsequent  action  on  the  official  bond. 

Sworn  Statement  must  snow  Amount  and  Value  of  Pboddct. — ^ThereT«i 
laws  require  the  sworn  statement  of  the  product  of  a  minetoshowtl 
amount  of  such  product  in  weight,  and  not  merely  the  amoantisAi 
lars;  they  require  both  the  amount  and  value  to  be  given.  Liwii* 
J(thnson^  JJ. 

\,l\  i  Nev.  251.  338;  10  Mev.  48. 
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3»  aud  all  orders  of  the  court  for  indemnity  to  the  op- 
ts aide  are  complied  ivith,  be  allowed  to  set  it  up,  not- 
standing  any  negligence  on  the  part  of  himself  or  conn- 
Where  the  negligence  has  been  so  extreme  as  to  cause 
Icion  of  willful  intent  to  delay  the  case,  the  court  be- 
should  be  well  satisfied  of  the  merits  of  the  defense, 
in  such  case  should  requii*e  a  full  statement  of  the  facts 
the  mere  opinion  of  counsel)  upon  which  the  defense 
i.  It  ought  also  to  ilnpose  such  terms  as  to  costs, 
)dy  irialy  taking  testimony,  security  of  judgment  to  be 
Linedy  etc.,  as  will,  as  far  as  possible,  indemnify  the 
atiff  against  the  delay  caused  by  the  negligence  of  de- 
Ian  t. 

I  this  case  costs  are  imposed.  The  court  should  also  have 
oeed  terms  as  to  the  time  of  going  to  trial.  In  some 
IS  it  would  be  proper  to  allow  the  original  judgment  to 
d  so  as  to  secure  a  lien  on  real  estate  until  the  case  was 
lly  tried.  In  this  case  that  course  was  not  necessary, 
judgment  against  an  administrator  is  not  a  lien  on  real 
te  of  either  the  defendant  or  the  decedent. 
he  order  of  the  court  below,  setting  aside  the  judgment 
default,  is  affirmed,  and  the  respondent  will  recover 
costs  in  this  court. 


B  STATE  OF  NEVADA,  Appellant,  v.  A.  M.  KRUTT- 
SCHNITT  ET  al..  Respondents. 

[4  Nk^ada.  178.] 

lATinx  OF  Pbooredb  OF  MiNEs. — The  coDRtitQtioDAl  provision  (art.  X), 

rfaich  prescribes  the  tuxiition  of  "all  property,  real,  personal,  and  pos- 

ittBoi^,  excepting  mines  and  mining  claimH,  the  proceeds  of   which 

tlone  shall  be  tazetl,'*  meanH  that  the  entire  annual  proce<^1s  of  the 

i4nes  are  subject  to  taxation,  and  not  the  mere  proceeds  on  hand  when 

be  osseHsor  happens  to  visit  the  mines. 

Vau>sbm  Taxes  must  bk  Equal.— All  ad  valorem  taxes,  whether  on 

ha  proceeds  of  mint's  or  other  property,  must  be  eqnal. 

cmmoNAii  AND  Btatutoey   Conktuuction. — Whenever  the  interpreta- 

ion  of  a  sttitute  or  a  constitution  in  a  certain  way  wiil  result  in  manifest 


(1)  9  Mev.  86;  8  Nev.  173;  4  Ner.  319.  {2)  3  Nor.  173. 
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injustice,  oonrts  will  nlwnys  scrutinize  the  Rtatute  or  eonstitiition  d 
to  see  if  it  will  not  admit  of  some  other  interpretation. 

Taxes  on  Pbockkbs  of  Minks — not  Dodblk. — The  proriBions  of  the  n 
law  of  1865  (Stat.  1865,  271),  for  quarterly  assessments  on  the  pr 
of  mines  and  quarterly  payment  of  taxes  do  not  impose  more  t 
regular  pro  rata  of  taxation  on  the  proceeds  of  mines,  nor  reqa 
same  property  to  be  paid  for  more  than  once. 

loKM — Not  Unequal. — The  quarterly  payments  of  taxes  on  the  pi 
of  mines,  provided  for  by  the  revenue  laws,  are  so  arranged  tl 
annual  proceeds  of  mines  do  not  jxiy  a  larger  pro  rata,  even  ai 
terest  account,  than  if  one  annual  tax  for  the  annual  proeeeds  w* 
posed,  payable  at  the  time  other  annual  taxes  are  payable. 

Mines  and  Mining  Intebkhts  Favored. — ^The  taxation  of  the  proct 
miue.4,  as  provided  for  by  the  constitution  and  statute,  is  more 
able  to  mining  interests  thou  if  taxes  were  imposed  directly  oj 
mines  as  upon  other  real  property. 

Distinction  dktwken  Coin  and  Cubrrnct  fob  Taxation  Pitbpobm 
action  of  the  legislature  in  making  a  distinction  between  gold  o( 
legal  tender  paper  currency  for  the  purposes  of  valuation  of  pi 
for  taxation,  and  directing  assessors  as  to  the  currency  on  which  i 
their  estimates  of  value,  is  not  in  violation  of  the  laws  of  the 
States. 

^  AssKbsons  NOT  Bound  by  Swobn  Statements. — Under  section  101 
revenue  act  of  18C5  (Stat.  18G5,  307),  assessors  may  call  for  swon 
ments  of  the  amount  and  vidue  of  the  proceeds  of  mines,  butt! 
not  bound  by  such  statements  in  making  their  assessments. 

Construction  op  Rkvknue  Law. — The  requirement  in  section  101 
revcuno  act  of  1805  that  the  value  of  the  proceeds  of  mines  si 
ascertained  "as  provided  in  tfiis  act,"  has  reference  to  the  m 
allowance  for  the  cost  of  working. 

[*179J  "AuTHoniTY  OF  Auditor  as  to  Asskssmeitt  Roll — Assessxentso 
OKKDs  OF  Mines,  How  to  be  Made. — ^The  sections  of  the  r 
law  as  to  assessment  roll  and  assessment  of  the  proceeds  of  mines 
plained  in  the  opinion  of  Beatty,  C.  J. 

loNORANCE  OF  Okiicial  Duty  NO  ExcusE. — A  persou  who  undertal 
emploj'ment,  and  particularly  that  of  a  public  office,  must  undi 
his  duty,  and  he  cannot  be  excused  for  want  of  knowledge. 

Misjoinder  of  Causks  of  Action. — A  cause  of  action  on  an  ofBda 
against  the  principal  and  liis  Hureties  cannot  be  united  with  a  a 
action  for  damages  against  the  princiiml  alone. 

JuDOMKNT  FOB  OFFICIAL  Dklinquenct. — A  judgment  for  damages  ags 
officer  for  official  delinquency,  which  remains  unsatisfied,  will  v 
vent  a  subsequent  action  on  the  official  bond. 

Sworn  Statement  must  snow  Amocnt  and  Value  of  Pboddct. — Thar 
laws  require  (he  sworn  statement  of  the  product  of  a  mine  tosh 
amount  of  such  product  in  weight,  and  not  merely  the  amouit 
lars;  they  require  both  the  amount  and  value  to  be  giTen.  Xci 
Johnftony  JJ, 
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Appeal  from  tbe  District;  Coart  of  the  First  Judicial  Di^ 
Met,  Storey  Gountj. 
The  facts  are  stated  in  tbe  opinion. 

22.  II.  Clarhe,  Attorney-Oaieral,  and  Mesick  &  Seeley,  for 
Appellant : 

The  revenue  act  of  April  2,  1S67,  is  constitutional.  (The 
Oku  of  Virginia  v.  C/iollar-Potoei  G.  &  S.  31.  Co.,  2  Nov.  92; 
Ski/lf  T.  Eastabrook,  3  Kev.  173.)  The  various  sectious  of  tbe 
cevdnae  law  were  discussed  at  length  by  counsel.  Upon 
^  various  points  referred  to  in  tbe  opinion,  counsel  cite: 
Bee.  101  Rev.  L,;  Stat.  1867,  160,  sec.  3;  Sees.  107-23, 
lev.  L.  of  1865;  Rev.  Acts,  1865,  306-8;  Sees.  90-106; 
lets  of  1867,  159-60,  sees.  3-4.) 

WUyer  and  WiUman,  for  Respondents: 

All  tbe  various  sections  of  tbe  revenue  law  cited  in  the 
I  tbe  brief  of  appellant  were  discussed  at  length  by  couu- 
tl  for  respondent.  The  assessor  cannot  be  held  upon  his 
ftnd  for  error  in  discretion,  unless  acting  willfully  or  cor- 
iptly,  and  some  cases  go  so  far  as  to  say  not  then.  ( JFiV- 
•nv.  Mayor ^  etc.^  1  Deuio,  595;  Kendall  v.  Slokes,  3  How. 

r.) 

*198]      *By  the  Court,  Beatty,  C.  J. : 

This  was  an  action  brought  by  the  State  of  Nevada  against 
bie  assessor  of.  Storey  county,  and  his  sureties  on  his  offi- 
ul  bond,  for  malfeasance  in  office  in  having  failed  to  assess 
be  proceeds  of  mines  in  Storey  county  for  the  quarters  end- 
QjS  on  the  thirtieth  of  June  and  the  thirtieth  of  Sex^tember 
fispectively,  in  the  j'ear  1867. 

The  complaint  contains  two  counts.  Tbe  first  is  for  fail- 
^  to  perform  his  duty  in  regard  io  the  quarter  ending 
Hue  30,  1867.  On  this  count  there  was  perhaps  a  failure 
^  the  part  of  the  State  to  make  the  proofs  correspond  with 
'e  averments  of  the  complaint.  The  proofs  oflfered  in  sup- 
^H  of  this  count  were  not  such  as  to  present  any  of  the 
i>re  important  points  that  were  involved  in  the  trial  of  tbe 
Coud  count.     For  this  reason  the  whole  argument  of  coun- 
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sol  was  directed  to  the  rulings  of  the  court  in  regard  to  the 
second  count.  For  the  same  reason  we  may,  for  the  prea- 
ent  at  least,  pass  to  the  consideration  of  that  count. 

In  regard  to  the  second  count,  this  state  of  facts  appears: 
The  assessor  called  on  the  mining  superintendents  for  a 
statement  of  the  yield,  etc.,  of  their  sevend  mines 
[*199]  for  the  preceding  quarter.  *They  furnished  him  state- 
ments showing  the  whole  number  of  tons  worked 
during  the  preceding  quarter — the  number  worked  by  wet 
crushing,  and  the  number  worked  by  Freiburg,  roasting  or 
smelting  process.  The  statements  also  showed  the  aggre- 
gate gross  3'ield  of  all  the  ores,  and  the  estimated  net  value 
per  ton  of  the  ores  worked  respectively  by  wet  and  dry  pro- 
cess. The  assessor  then  entered  on  his  books  the  net  or 
taxable  value  of  the  different  chisses  of  ores  from  this  state- 
ment,  without  making  any  estimate  of  the  difference  in  value 
of  gold  and  of  paper  legal  tender  currency,  and  in  fact 
without  making  any  estimate  upon  his  own  judgment  of  the 
value  of  the  ores.  The  plaintiff  alleges,  as  a  breach  of  Uie 
assessor's  official  bond,  his  failure  to  assess  the  value  of  tbe 
ores  taken  from  the  different  mines. 

The  defendants  contend:  First.  Tliat  the  sole  duty  of  tlie 
assessor  consists  in  procuring  the  proper  statements  from 
the  mining  superintendents  of  the  result  of  the  working  of 
the  several  mines  in  his  district  for  the  preceding  quarter, 
and  entering  those  results  in  his  book  or  list  of  assessments. 
That  ho  cannot  go  behind  these  returns,  or  question  these 
results.  That  he  has  no  power  to  make  any  estimate  for 
himself  of  any  mine,  except  where  there  has  been  a  refosjJ 
to  furnish  the  proper  statement  by  the  mining  snperiuteud- 
ent;  Second.  That  even  if  he  has  the  power  to  estimate  for 
himself,  he  has  not  failed  in  his  duty,  or  at  least  his  failure 
has  done  the  State  no  harm,  for  it  is  not  denied  that  tlie 
statements  copied  by  him  in  his  assessment-roll  are  conrect 
in  all  other  respects,  except  that  they  fail  to  distinguisli  in 
their  valuation  between  gold  and  paper  currency;  and  Uiis 
distinction  he  could  not  make  without  violating  the  laws  of 
the  United  States;  Third.  Tliat  the  tax  on  mines  as  now 
assessed  and  levied  is  unconstitutional  and  void,  and  the 
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easors  cannot  be  held  liable  for  haying  violated  an  act 
ieli  is  void  and  inoperative. 

^e  have  stated  in  the  three  foregoing  propositions,  we 
iki  the  substance  of  the  points  made  bj  defendants* 
LDsel,  (though  not  in  their  language)  so  far  as  it  will  be 
essury  to  decide  them  in  this  case.  There  are  some 
l6r  points  discussed  in  the  briefs,  which  it  will 
\i  be  necessary  to  notice,  because  the  settlement  [^^0] 
Qiese  three  main  points  will  dispose  of  the  case. 
Ve  will  discuss  the  points  stated  in  the  reverse  order  of 
ir  statement.  We  have  already  held  that  the  section  of 
>  constitution  which  forbids  the  taxation  of  the  mines, 
i  requires  the  taxation  of  the  proceeds  of  the  mines, 
■Ds  that  the  entire  proceeds  of  the  mines  shall  bo  taxed; 
i  the  mere  proceeds  which  happen  to  be  on  hand  at  the 
rticular  time  the  assessor  may  happen  to  visit  the  mine. 
Bi  have  also  held  that  all  ad  valorem  taxes,  whether  on  the 
Meeds  of  mines  or  other  property,  must  be  equal.  State 
&Blabrook  (3  Nev.  173),  and  The  State  v.  The  Cal  State 
L  Cb.,  decided  in  the  present  term.  To  have  held  that 
6 convention  meant,  when  it  provided  for  the  taxation  of 
6 proceeds  of  mines  in  lien  of  the  body  of  the  mine,  that 
ij  such  portion  of  the  proceeds  should  be  taxed  as  hap- 
Bed  to  be  on  hand  once  a  year,  when  the  assessor  went  to 
*  mine  to  make  his  annual  assessment,  would  have  been 
livalent  to  holding  that  mines  and  their  proceeds  were 
cfically  to  be  fi'ee  from  taxation.  For  as  the  proceeds 
dnines  are  worked  from  day  to  day  and  sent  from  the 
to  about  once  a  week,  there  would  never  at  any  time  be 
ugh  of  the  proceeds  on  hand  to  be  worth  taxing. 
(ince  the  decision  of  the  case  of  The  State  v.  Easfabrook, 
te  Las  been  a  decision  of  the  supreme  court  of  the  State 
California,  in  the  case  of  the  People  v.  McCreenj,  fully 
taiuing  our  views  in  regard  to  the  equality  of  the  ad  va- 
Hit  taxation.  The  constitution  of  Calrforuia  and  our  own 
p  so  for  as  this  point  is  concerned,  about  identical  in  lan- 
ige,  and  the  supreme  court  of  that  State,  composed  of 
I  judges,  came  unanimously  to  the  same  conclusion  as 
I  court  did  on  that  point.     Subsequently  two  new  judges 


672  State  of  Neva3)a  v.  Kbuttschkitt.    [Svp.  Ct  |^' 

Opinion  of  the  Coart — ^Beattj,  C.  J. 

came  on  tbe  bench,  and  tliej,  in  response  to  a  petition  tor  i 
rehearing,  fully  concnrred  %vith  the  rest  of  tbeeonrt,An 
making  seven  California  jadges  concarring  without  a  & 
senting  voice  in  the  views  expressed  by  this  court  as  to  tti 
necessity  of  equality  in  regard  to  the  rates  of  taxation  ondl 
species  of  property  subject  to  an  ad  valoirem  tax.  ' 

But  we  are  told  this  interpretation  of  the  msH^ 
[^201]  tion  is  so  ^unjust  and   oppressive  to  the  iaioii([ 
interest,  tliat  we  should  review  oar  opinion,  and,  1 
possible,   find  some  interpretation  of  that  instrameDtki 
onerous  and  objectionable.     We  are  even  told  if  thisbaidi 
interpretation   of   the  constitution   is  insisted  on,  it  Wf 
result  in  the  mining  counties  repealing  all  law  for  the  eoi' 
lection  of  taxes  from  the  proceeds  of  mines.     A  regret  iM 
expressed  on  the  argument  of  this  cause,  that  the  membM 
of  the  legislature  from  the  mining  counties  had  not  defeated 
the  entire  revenue  bill  of  1867,  rather  than  allow  nek 
oppressive  taxation. 

There  can  be  no  doubt  but  that  whenever  the  interprel^ 
tion  of  a  statute  or  a  constitution  in  a  certain  way  will  f^ 
suit  in  manifest  injustice,  courts  will  always  scrutinize  flu 
act  or  constitution  closely  to  see  if  it  will  not  admit  of  soai 
other  interpretation;  for  it  is  not  to  be  supposed  that  of 
legislative  body  passes  an  act  for  the  purpose  of  dmng  I 
manifest  wrong.  Lot  us  see,  then,  whether  there  is  li^ 
thing  so  manifestly  wrong  in  the  operation  of  this  constiii* 
tional  provision  as  we  have  interpreted  it.  With  regard  ll 
ad  valorem  taxes  on  property,  we  believe  it  is  by  univeori 
consent  admitted  that  it  is  not  unjust  to  make  every  spedv 
of  property  bear  precisely  the  same  rate  of  taxation.  Froi 
this  general  rule  there  are  sometimes  deviations.  Bit 
where  there  is  such  a  deviation,  it  is  usually  upon  tki 
ground  that  there  is  some  policy  to  be  subserved  therelift 
not  that  the  general  rule  would  be  unjust.  If  there  is  uj 
exception  to  the  general  rule,  it  must  be  in  favor  of  prop' 
erty  which  is  either  totally  or  in  a  great  measure  vaxfto^ 
ductive.  On  such  property  it  is  sometimes  contended  tW 
it  is  unjust  to  impose  taxes,  because  it  produces  no  ineoat 
or  immediate  beneHt  to  its  holders.     But  we  have  ne^ 
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contended  that  any  Bpecies  of  prodnotive  property 
upon  principles  of  justice,  be  excused  from  ragular 
of  taxation.  Upon  the  several  grounds  that  un- 
<fe.  mines  are  of  no  certain  value,  were  unable  to 
8  whilst  they  produced  no  income,  and  that  it  was 
)  to  check  mining  dcTelopment  by  taxing  claims 
aid  nothing,  the  constitution  was  so  framed  as  to 
iroceeds  of  mines  rather  than  the  mines  themselves. 
udly  be  contended  that  the  intention  of  this  pro- 
is  to  exempt  paying  mines  from  their  regu- 
rtda  of  taxation.  We  do  not  understand  [^202] 
)nts  as  arguing  that  paying  mines  should 
fty;  but  they  contend  the  law  and  the  constitution, 
preted  by  this  court,  makes  them  pay  more  than 
st  proportion. 

they  complain  that  the  mine  has  to  pay  four  times 
.nd  other  property  is  assessed  only  once.  But  the 
>es  not  pay  four  times  a  year  on  the  same  property, 
pays  the  regular  ptv  rata  tax  on  the  whole  annual 
I  of  the  mine.  If  that  tax  was  paid  in  installments 
suing,  making  three  hundred  and  sixty-five  separate 
inet  taxes  paid  annually,  it  would  make  the  tax  no 
than  if  all  were  paid  at  once.  The  tax  is  an 
(d  valorem  tax  on  the  whole  proceeds  of  the  mine. 
8  paid  in  four  quarterly  installments  instead  of  one 
layment  does  not  increase  the  burthen  on  the  mine. 
y  possible  difference  it  *  could  make  to  the  miner 
t  in  one  or  four  installments  would  be  in  regard  to 
One  who  had  to  borrow  the  money  to  pay  his 
»uld  have  to  pay  a  little  more  interest  for  the  money 
id  one-fourth  of  them  at  the  end  of  each  quarter  of 
1  year  than  if  he  paid  the  whole  at  the  end  of  the 
}ut  as  the  revenue  law  is  arranged,  the  payment  of 
the  mines  for  the  first  quarter  of  any  fiscal  year  is 
until  say  about  the  first  of  June,  the  second  quar- 
irst  of  September,  and  the  third  the  first  of  Decem- 
L  the  fourth  the  first  of  March  following;  the  average 
»out  the  middle  of  October.  This  is  about  the 
time  for  the  payment  of  the  annual  taxes.     So  the 
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mines  are  not  worse  bfif  on  interest  account  than  other  in* 
payers.     Look  at  this  in  another  light.     The  mines  pvf  a 
the  products  of  the  mine  in  lieu  of  the  mine  itself.  I^* 
see  if  the  annual  products  of  the  mine  are  nsoolly  noA 
more  than  the  mine.     We  will  take  the  Savage  for  no* 
ample,  as  that  for  several  years  past  has  probably  been  As 
most  regular  in  its  yield,  and  has  perhaps  fluctuated  as  littli 
in  price  as  any  of  the  mines.     For  the  quarter  endiDg  fti 
thirtieth  of  June,  this  mine  yielded  a  taxable  prodnokci 
gold  valuation  of  say  $640,000  in  round  numb^^  Ubi 
would,  if  the  yield  equaled  this  much  for  each  qaarter^bi 

a  little  over  $2,500,000  in  gold  subject  to  tm^ 
[^03]  But  it  is  ^believed  that  this  was  over  an  avengi 

yield.  In  bad  weather  and  with  bad  roads,  Ai 
amount  crushed  would  fall  short  of  this  amount.  ProbiUj 
this  mine  has  never  yielded  much  over  $2,000,000  gold  lit 
nation  subject  to  taxation.  When  paying  f air  dividendii 
the  value  of  the  stock  has  ranged  considerably  above  %%V^% 
probably  the  average  has  not  been  much  if  any  less,  aai 
possibly  more  than  $3,000  per  foot  gold  valuation,  lb 
miuo  contains  eight  hundred  feet.  Eight  hundred  feet,  it 
$3,000  per  foot,  would  be  $2,400,000.  So  that  even  tbii 
mine,  in  its  most  prosperous  condition  and  paying  the  Itig- 
cst  dividends,  hardly  pays  as  much  by  paying  on  all  iii 
products  as  it  would  have  to  .pay  if  it  paid  simply  a  fi9 
raUt  tax  on  the  body  of  the  mine. 

If  the  calculation  was  made  on  nearly  any  of  the  oAer 
mines,  it  would  appear  that  the  mode  of  taxation  is  men 
favorable  to  them  than  if  they  paid  on  the  body  of  themin^ 
It  will  be  seen,  then,  that  the  paying  mines  do  not  often  f9 
more,  generally  hardly  so  much,  as  other  property  in  ^ 
portion  to  their  real  value.  Whilst  they  are  uon-pnying,  * 
producing  no  pay  ore,  they  entirely  escape  taxation.  Tb 
farmer,  on  the  contrary,  has  to  pay  on  the  cash  yalaeofiu* 
laud,  although  it  may  be  entirely  unproduotive.  So,  ioOi 
the  farmer  pays  not  only  on  the  land,  but  ou  the  wheat  ttd 
the  other  crops  ho  raises  on  it.  But  it  is  said  the  fannerODlr 
pays  once  in  a  year,  and  all  the  produce  taken  off  his  lai^ 
in  the  meantime  escapes  taxation. .  All  products  (tf  ^ 
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lannnaly  and  if  the  asgessor  does  his  datj  scarcely 
[  escapes  taxation.  If  vhen  the  assessor  makes 
Qftte  there  is  a  crop  of  hay,  grain,  potatoes,  or 
igetables  growing  on  the  land,  it  enhances  the 
the  land,  and  should  go  into  its  general  estimate 

If  such  crops  are  severed  from  the  land  then  thej 
shonld  be,  assessed  as  other  personal  property, 
it  not  nnfreqaently  happens  that  the  same  article 
ed  twice.  Wheat,  for  instance,  is  assessed  to  the 
tnd  the  same  wheat  when  manufactured  into  floar, 
dd  in  the  hands  of  the  miller  or  merchant.     These, 

are  inequalities  that  no  law  can  guard  against. 
%  the  taxes  as  fixed  by  the  constitution 
3  heavily  on  the  mines  than  on  ^any  other  [^204] 
in  the  State,  whilst  they  are  most  able  to 
require  the  most  protection  from  the  laws,  for  it  is 
wn  that  the  amount  of  violence  and  crime  is  much 
in  the  mining  than  in  the  agricultural  districts  in 
>n  to  population,  and  the  State  is  put  to  heavier 
on  account  of  the  crimes  committed  in  the  mining 
.  The  man  who  can  see  only  injustice  to  the  mines 
evenue  law  as  now  framed  and  interpreted  would 
3  anything  but  injustice  in  any  system  which  re- 
im  to  contribute  his  share  to  the  public  burdens. 
a  doubtless  see  much  justice  in  a  system  that  would 
limself  entirely,  and  throw  all  the  burdens  of  sup- 
iio  State  government  on  other  classes, 
knnot  see  any  force  in  the  second  point  made  by 
mt.     As  long  as  three  dolhirs  in  gold  will  buy  as 

four  in  paper,  it  will  be  useless  to  say  to  persons 
)g  common  sense  that  the  two  things  are  equal,  or 
rts  cannot  distinguish  between  them.  There  seems 
ne  sort  of  vague  notion  that  because  the  govem- 
s  made  paper  money  a  legal  tender,  it  has  attempted 
it  equal  in  value  to  gold.  But  this  is  not  so.  If 
>llar8  were  as  valuable  as  gold  dollars  there  would 
ecessity  of  muking  them  a  legal  tender.  People 
ke  them  for  debts  without  any  law  compelling  them 

One  great  reason  for  making  paper  a  legal  tender 
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was  the  great  rise  in  tbe  price  of  gold  as  compared  irift 
other  articles.  If  the  goyeniment  had  not  made  paper  i 
le^al  tender,  gold  under  the  panic  and  increased  demand 
caused  by  the  war  \i'ould  have  risen  greatly  in  valae,  ud 
the  whole  debtor  class  of  the  nation  would  bare  ben 
ruined.  The  man  who,  before  the  war,  had  purchased  i 
tract  of  land  for  $10,000,  paid  $9,000  down  and  gave « 
mortgage  for  only  $1,000,  would,  under  the  joint  effedtof 
an  increased  demand  for  coin  and  a  panic  in  the  moMf 
market,  have  found  himself  unable  to  sell  the  whole  Jor 
enough  to  pay  the  $1,000  mortgage.  All  civilised  natioii 
among  whom  the  use  of  bank  paper  has  been  known,  liati 
occasionally  been  compelled  to  resort  to  some  measure  rf 
this  kind  for  the  relief  of  the  debtor  classes. 

But  making  paper  money  a  legal  tender  for  debts  was  mI  : 
making  it  of  the  same  value  as  gold,  and  nobo^ 
[^205]  ever  yet  believed  it  ^could  be  as  valuable  as  gold ; 
until  it  was  at  the  pleasure  of  the  holder  convertiUe 
into  gold.  The  difference  in  value  exists.  It  is  recogniad 
by  the  general  government  in  various  ways,  and  all  coarii 
and  legislatures  must  also  recognize  and  act  on  the  existiag 
state  of  things.  Suppose  A.  has  one  hundred  bushels ef 
wheat,  and  B.,  without  authority,  converts  it  to  hisownaaa 

A.  sues  for  the  wheat,  and  proves  by  two  witnesses  tkeovi- 
ership  in  himself,  the  conversion  by  B.,  and  that  the  wM 
was  worth  $2.80  per  bushel,  or  $280.00  for  the  one  huDdred 
bushels.  B.  introduces  ten  witnesses,  who  prove  that  tb 
wheat  was  only  worth  $2.00  per  bushel;  can  it  bedoaUsl 
for  a  moment  that  A.  would  be  allowed  to  cross-exanuB* 

B.  s  witnesses  to  show  that  tlie  reason  of  the  diacrepaacifli 
in  valuation  was  that  defendant's  witnesses  valued  the  vbeii 
in  coin,  whilst  plaintiff's  had  valued  it  in  paper  curranqf 
And  would  not  the  court,  in  such  case,  instruct  the  jaiyiU 
they  must  take  notice  of  the  difference  in  value  of  tbe  t«s 
kinds  of  currency  and  assess  the  damages  on  a  paper  basifli 
because  the  defendant  would,  as  a  matter  of  conr8e,dii-^ 
charge  whatever  judgment  was  given  against  him  in  tU 
currency  which  was  most  easily  attained^  or,  in  other void^ 
the  cheapest  in  the  market?    If  courts  failed  or  refused  Is 
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IOb0  the  difference  in  the  two  kinds  of  currency  it  woald, 
Mtay  inet^ncea,  result  in  damage  or  loss.  To  take  notice 
Vnd  be  goremed  by  fitcts  as  they  exist  cannot  be  wrong. 
Kre  i&re  two  kinds  of  money  of  unequal  value.  To  pro- 
UMi  onifonnity  of  assessment  it  was  indispensable  that  the 
jUiitare  should  direct  assessors  as  to  the  kind  of  currency 
i^iriiich  they  would  base  their  estimates  of  value.  The 
{(idbtiire  has  done  its  duty,  and  assessors  must  obey  and 
k^Met  the  law. 

Motion  101  <A  the  reyenue  act  reads  as  follows:  ''Be- 
fMi  the  first  Monday  in  January  and  the  first  Monday  in 
Hfroary,  also  between  the  first  Monday  in  April  and  the 
Ml  Monday  in  May,  also  between  tlie  first  Monday  in  July 
id  the  first  Monday  in  August,  also  between  the  first  Mon- 
Ijf  in  October  and  the  first  Monday  in  November  in  each 
fKstf  the  county  assessor  sliall  ascertain  by  diligent  inquiry 
llftesamination,  the  name,  title,  and  location  of  all  mines 
JV  mining  claims  in  his  county,  from  which  gold 
It'silver,  or  either,  is  extracted;  and  also  *tHe  [*206] 
lies  of  all  persons,  corporations,  associations, 
ibpRnies,  or  firms,  owning  or  claiming,  or  having  posses- 
ito" or  control  thereof;  and  he  shall  then  ascertain  and  de- 
teine,  as  provided  in  this  act,  the  number  of  tons  and  the 
Im  per  ton  of  all  ores,  quartz  or  minerals  extracted  for  re- 
Mion  from  the  said  mines  or  mining  claims,  as  aforesaid, 
d  shall  list  and  assess  the  same  to  the  person,  firm,  cor- 
tation,  association  or  company,  extracting  the  ores  or 
laerals  as  aforesaid,  or  owning  or  having  possession,  charge 
'Mntrol  of  said  mine  or  mining  claim.  For  the  purpose 
fMiabling  the  assessor  to  make  such  assessments,  ho  shall 
ttiand  from  each  person  and  firm,  and  from  the  president, 
^perintendent,  treasurer  or  managing  agent  of  each  cor- 
Mtion,  association  or  company  engaged  in  extracting 
inerals,  qttartz,  or  ores  bearing  gold  and  silver,  or  either, 
rtttement,  under  oath  or  affirmation,  of  the  total  amount 
d  value  of  all  gold  and  silver  bars  and  bullion  received  or 
traced  from  his  or  their  mines  or  mining  claim,  from  re- 
liction of  ores,  quartz  or  minerals  from  his  or  their  mines 
id  xnimog  claim,  for  the  three  months  nest  preceding  such 
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demand  of  the  assessor;  also  tbe  number  of  tons  from  w1 
said  amounts  were  received  or  produced;  also  tlieTa]iielial| 
number  of  tons  shipped  from  the  State  for  the  three 
next  preceding.     The  books  relating  to  or  used  iu  thel 
action  of  the  business  of  any  person  or  firm,  company,) 
ciation,  or  corporation,  engaged  in  extracting  ores,  qaitt^l 
or  minerals  bearing  gold  or  silver,  or  either,  for  rednetio^j 
shall,  on  demand  of  the  assessor  or  his  deputy,  be  q)eii 
his  inspection.     If  any  person,  superiutendent,  officer  crl 
agent  shall  neglect  or  refuse,  on  demand  of  the  assessor  ffj 
his  deputy,  to  give,  under  oath  or  affirmation,  the  statematj 
required  by  this  section,  or  shall  neglect  or  refuse  to  gink 
on  demand,  access  to  the  assessor  or  his  deputy  to  1b| 
books,  as  aforesaid,  such  i>erson,  superintendent,  offieer, 
agent,  shall  be  guilty  of  a  misdemeanor,  and  shall  bearralBli 
on  complaint  of  the  assessor  or  his  deputy,  and  od  €oif»| 
tion  thereof,  before  a  justice  of  the  peace,  shall  be  pniii8lnl| 
by  a  fine  of  not  less  than  9100  nor  more  than  $500,  or  M 
imprisonment  in  the  county  jail  for  not  less  tbiin  tvtftf  { 
days,  nor  more  than  three  months,  or  by  both  suchfioeiili 

imprisonment. 
[^07]  ^his  section  requires  the  assessor  to  ascertOi 
by  diligent  inquiry  and  examination  the  Dames  (^ 
mines,  and  also  requires  him  to  ascertain  and  AeidrtM 
as  provided  iu  this  act,  the  number  of  tons,  value,  etc," 
ores. 

For  the  purpose  of  enabling  the  assessor  to  make  »> 
assessment  he  is  authorized  to  call  for  certain  sworn  stii^ 
ments,  and  is  also  authorized  to  examine  books,  etc.  TbR< 
is  not  a  Avord  in  the  section  requiring  him  to  be  goveni^ 
by  the  sworn  statements  any  more  than  by  the  boot 
There  is  no  legal  presumption  that  the  surorn  stateffieats 
and  the  books  may  not  disagree.  Indeed,  it  could  oalj 
have  been  on  the  sup[)Osition  that  these  sworn  statenie&ii 
might  be  false,  imperfect  or  fraudulent,  that  thepowerto 
examine  books  was  given  to  the  assessor.  If  the  sit^ 
ments  were  to  be  conclusive,  why  give  the  assessor  po*^ 
to  go  behind  the  statement  and  call  for  the  oxaminAti<0Oi 
the  books  of  mining  companies?    This  part  of  the  seetioB 
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[list  i¥hat  it  says:  tbat  for  tbe  purpose  of  enabling 
SBSor  to  make  a  correct  estimate  of  tbe  value  of  ores, 

call  for  certain  evidence.  When  that  evidence  is 
ed  he  must  be  governed  bj  it  as  all  persons  are  gov- 
}j  evidence  just  so  far  as  it  is  reasonable,  consistent 
t  contradicted  by  other  evidence  of  greater  force  or 
Bat  still  it  is  only  evidence,  and  the  assessment 
result  of  the  judgment  of  the  assessor,  founded  on 
idence.  Tbe  requirement  that  the  value  shall  be  as- 
ed  as  provided  in  this  act,  evidently  has  reference  to 
de  of  allowance  for  the  cost  of  working.     In  other ' 

the  assessor  after  having  determined  in  his  own 
be  number  of  tons  worked,  and  the  yield  of  those 
r  the  last  quarter  from  the  best  evidence  and  all  the 
:e  before  him  or  within  his  reach,  must  then  proceed 
he  assessed  value  by  deducting  from  each  ton  worked 
vorked  by  wet  crushing,  or  $40  per  ton  if  worked  by 
isiing  or  smelting  process.  And  under  the  amended 
must  make  all  those  estimates  on  the  value  of  the 

paper  money,  ascertaining   from  the  best  means 
his  reach  the  comparative  value  of  coin  and  paper. 
Qguage  of  this  section  101,  taken  in  connection  with 
L  99  as  amended  in  1867,  which  directs  tbat  all  ores  shall 
tseed  at  their  value  when  severed  from  the  mine 
.ei)oAted  on  tbe  surface,  and  also  directs  the  [^208] 
r  in  which  this  value  is  to  be  ascertained  by 
ing  the  cost  of  the  working  from  the  yield  of  the  ore, 
plain  to  admit  of  misconstruction.     The  first  section 
act,  in  language  as  plain  as  can  be  used,  directs  the 
ton  to  be  made  on  a  paper  currency  basis, 
it  is  contended  that  sections  107  and  123  show  that 
intended,  that  the  sworn  statements  of  the  mining 
ntendents  should   be  conclusive.      Section  107  pro- 
:hat  the  assessment  rolls,  after  being  completed,  shall 
ivered  to  the  auditor  who,  among  other  things,  shall 
lin  that  the  assessments  entered  therein  shall  comply 
je  sworn  statement,  and  when  no  statement  has  been 
ied,  tbat  fact  is  noted,  and  that  the  proper  calcula- 
iud  additions  shall  be  made  to  complete  the  assess- 
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ment  roll.     This  section,  however,  does  not  auiborize  the 
auditor  to  make  the  assessment  roll  conform  to  the  sworn 
statement.     It  does  not  in  fact  authorise  the  auditor  to  do 
anything  but  to  make  certain  calculations.     No  doubt  tbe 
reason  for  requiring  the  auditor  to  make  this  compariBon 
was  to  detect  any  clerical  mistakes  that  the  assessor  migU 
have  made  in  transferring  the  result  of  these  statements  to 
his  assessment  roll.     How  these  mistakes  or  errors  were  to 
be  corrected  the  law  does  not  iM>iut  out.     Probiibiy  tbs 
opinion  prevailed  that  the  board  of  equalization  could  do 
it.     But  as  that  board  only  met  once  a  year  it  is  evident  ai 
least  three-quarters  in  each  year  could  not  be  equalized. 
It  is  also  evident  that  in  framing  this  section  the  draftsmai 
only  had  in  view  two  methods  of  making  assessment;  tbe 
one  from  the  sworn  statements  of  owners  or  superintend- 
ents, etc.,  and  the  other  in  cases  where  there  had  been  a 
refusal  to  give  any  statement. 

And  practically  for  long  periods  of  time  those  might  be 
the  only  kinds  of  assessments  made.  Probably  no  case  erer 
has  arisen,  and  for  yeai's  no  such  case  may  arise,  as  to  r^* 
quire  an  assessor  to  go  behind  such  sworn  statement.  But 
the  power  to  do  so  is  clearly  given  in  section  101,  and  the 
mere  omission  in  section  107  to  direct  how  the  auditor  shall 
proceed  where   that  power  is    exercised  by  the    assessor 

cannot  take  away  the  power.  The  draftsman  of 
[*209]  ^section  107  simpij'  omitted  from  that  section  a  few 

words  which  were  necessary  to  make  it  congrnoos 
with  section  101.  This  omission  only  made  a  verbal  incon- 
gruity; it  in  no  way  affected  the  efficiency  of  the  hiw.  Tbe 
duty  of  the  auditor  in  those  cases  where  there  was  no 
clerical  error  was  plain.  He  had  to  carry  out  the  assess* 
ment  as  made  by  the  assessor.  If  the  assessment  vas 
based  solely  on  the  sworn  statement,  the  auditor  must  cany 
out  the  figures  as  made  by  the  assessor.  If  made  as  di- 
rected when  no  sworn  statement  was  furnished,  he  must  do 
the  same.  If  based  upon  the  result  of  the  quarter's  woric 
as  shown  by  the  books  of  the  mining  company  or  any  other 
competent  evidence,  he  must  do  the  same.  Doubtiess  it 
was  intended  that  in  every  case  where  the  assessor  based 


I 


.]  Statb  of  Nevada  v.  ERirrTSCHNiTT.  681 

opinion  of  the  Court — Beattj,  C.  J. 

Bent  on  other  testimony  than  the  sworn  statement 
K)  appear  on  his  assessment  roll. 
I  oasesy  however,  where  the  assessor  j^rofessed  to 
sissessment  solely  on  the  sworn  statement,  it  was 
de  the  dnty  of  the  auditor  to  examine  his  calcnla- 
iscertain  whether  there  were  any  errors  in  calcn- 
clerical  errors  of  any  description.  The  greatest 
y  in  this  section  is,  that  it  does  not  direct  how 
b  are  detected  are  to  be  corrected.  Probably  the 
thought  they  might  be  corrected  by  the  board  of 
)n,  after  being  pointed  out  by  the  auditor.  Sec- 
•rescribes  the  form  of  a  complaint,  and  the  drafts- 
i  seems  to  have  thought  that  all  assessments  must 
>n  sworn  statements,  except  in  those  cases  where 
m  refused  to  make  statements.  But  ihis  iucou- 
Aot  take  away  from  the  assessor  the  power  clearly 
ection  101. 

107  and  123  are  both  part  of  the  old  law  as  it 
1865,  and  have  not  been  amended.  Supposing 
they  do  show  (and  we  only  admit  this  for  the  sake 
mt)  that  the  legislature  of  1861-5  did  intend  the 
teihent  should  be  final.  Section  106,  which  was 
in  1867,  shows  far  more  clearly  that  the  legisla- 
li  amended  the  law  that  year  did  not  contemplate 
statement  should  bo  final.  It  contemplated  that 
sor  should  exercise  his  judgment,  and  from  that 
there  should  be  an  appeal  to  the  board  of 
on.  ^If  the  sworn  statements  of  the  par-  [^10] 
selves  were  to  be  conclusive,  why  allow 
to  the  board  of  equalization.  To  allow  a  party  to 
?n  taxes,  without  any  power  on  the  part  of  the 
to  interfere  with  his  estimate,  and  then  allow  the 
ty  to  appeal  from  his  own  estimate,  would  be  ab- 
bsurd.  This  section,  106,  having  been  the  lates^t 
nt,  must  control  any  inference  to  be  drawn  from 
07  and  123. 

isent  revenue  law,  altogether  a  piece  of  incongruous 
k,  amended  at  every  session  of  the  legishiture  in 
tionsy  without  making  other  sections  conform  to 
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those  amended,  is  still  clear  enough,  and  plain  enoi 
to  the  proper  manner  of  assessing  the  products  of 
The  most  essential  things  in  the  assessment  are 
First.  The  ores  are  to  be  assessed  at  their  yalae  vfh 
ered  from  the  mine  and  deposited  on  the  surface;  i 
All  assessments  are  to  be  on  a  paper  currency  basis; 
The  assessment  is  not  to  be  made  uutill  after  the  or 
have  been  vorked  and  the  bullion  extracted,  so  far 
are  coucerned,  which  are  worked  in  this  State;  Fon 
produce  uniformity  in  assessment,  the  value  of  all 
the  surface  shall  be  ascertained  and  fixed  as  foUowi 
assessor  shall  ascei*tain  what  the  ores  from  each  n 
the  preceding  quarter  did  actually  yield,  and  aftei 
ascertained  the  true  value  in  paper  money  of  th< 
yield,  he  shall  deduct  from  the  actual  value  of  tl 
eighteen  dolhirs  for  each  ton  worked  by  wet  proci 
forty  dollars  for  each  ton  worked  by  any  roasting  or  8 
process,  the  remainder  to  be  the  estimated  true  vain 
ore  at  the  dump.  To  enable  the  assessor  to  find 
yield  of  ore,  he  is  authorized  to  require  written  am 
statements  from  owners,  superintendents,  etc. ;  an 
also  authorized  to  have  access  to  their  books  to  satif 
self  in  these  respects;  and  we  have  no  doubt  he  ma 
to  any  other  legal  evidence  to  satisfy  his  own  com 
where  he  doubts  the  truthfulness  or  correctness  c 
reports.  Having  ascertained  the  number  of  tons 
by  wet  and  by  dry  process,  and  the  gross  yield,  1 
then  ascertain  the  value  of  that  yield  in  paper 
Exactly  how  he  is  to  determine   the  difference  i 

between  gold  and  paper  money  the  statute  c 
[^211]  point  ^out,  but  he  must  do  that  from  the  bes 

he  has  before  him.  Practically,  there  can  be 
tie  difficulty.  The  prices  current  in  the  daily  new 
show  as  nearly  as  may  be  the  relative  value  of  paper  ai 
The  average  of  these  prices  for  tlie  preceding  quarte 
be  the  true  standard.  Thus,  an  assessment  is  made  : 
1867,  for  the  proceeds  of  mines  for  the  first  quarter 
year.  The  average  relative  value  of  gold  and  pap 
the  first  day  of  January  to  the  thirty-first  of  Marcl 
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riloth  inclasiTe,  would  be  the  proper  staudarcl  by  \\'Iiich  to 
Al  the  Taloe  of  the  prodncts  of  the  mines  for  that  quarter. 
'.ISie  Tslne  must  be  fixed  upon  the  comparative  value  of 
moaej  ^hen  the  mineral  was  worked,  and  not  what  it  may 
llwitthe  time  when  the  assessment  is  made. 
[•^Taking  these  principles,  let  us  apply  them  to  this  case 
IjAd  see  what  are  the  rights  of  the  parties.  The  assessor 
'nllfid  for  the  sworn  statements  which  the  hiw  authorizes 
'Kim  to  call  for.  Those  statements  ai'e  required  to  show, 
§nk,  "the  total  amount  or  value  of  gold  and  silver  bars 
#:  *  *  produced."  The  sample  of  statements  given,  that 
•Ibmi  the  Savage  mine  (and  all  others  ara  admitted  to  be 
iUka  this),  shows  substantially  the  total  amount  and  valne 
r«l  all  bullion  produced  for  the  quarter  ending  June  30, 
*!IM7,  to  have  been  $1,102,718  39-100.  This  part  of  the 
'ttitement  is  in  conformity  with  the  requirement  of  the  stat- 
ktrta,  except  it  omits  the  word  amount,  and  only  uses  the 
iWd  value  befoi*o  the  figures  expressing  the  sum  total, 
'flien  comes  the  direction  that  the  statement  shall  show  the 
rttODeys  (meaning  doubtless  both  the  amount  and  kind  of 
'nonej)  received  from  the  sale  of  ores  sent  abroad.  Lastly, 
ike  statement  shall  show  the  number  of  tons  from  which 
"the  several  amounts  have  been  received.  In  this  case  there 
'Vis  no  ore  sent  abroad,  so  no  question  arises  on  this  point. 
'"b  regard  to  the  number  of  tons  worked,  the  statement 
dio%s  distinctly  what  number  were  worked  by  each  pro- 
'^eig.  This  is  precisely  what  the  stateinent  bught  to  show. 
^eOy  in  addition  to  these  statements  (which  are  all  that 
lie  statute  requires)  there  is  a  statement  of  the  value  per 
ton  of  the  ore  worked  by  each  kind  of  process.  This  is 
Vliolly  unnecessary— *at  least  this  part  of  the  statement  has 
ho  legal  effect.  It  may  be,  and  perhaps  is,  quite  convcn- 
iemi,  but  it  is  mere  surplusage,  so  far  as  the  statute  is 
k>Dcemed. 

*The  first  item  of  this  statement  which  we  have  no-  [^212] 
ioed  (though  it  seems  last  in  order  in  the  statement 
tself)  is  the  ^unount  or  value  of  the  whole  quarter's  yield. 
lie  statute  says  the  statement  shall  show  the  amount  and 
alae.     If  the  amount  is  shown,  it  may  be  shown  either  in 


684  State  op  Nevada  v.  Krtjttschnitt.     [Sup.  C 

Opinion  of  the  Oonri — Beatty,  C.  J. 

onnces  and  the  fraction  of  an  oance,  or  In  dollars  and  cen 
By  eitlier  expression  3'on  may  show  the  magnitnde,  or 
other  words,  the  amonnt  of  a  bar  of  bullion.  Donbtl 
when  we  speak  of  bullion  which,  like  all  that  is  prodoi 
from  our  mines,  is  a  mixture  of  gold,  silver,  and  ba 
metals,  the  most  convenient  method  is  to  express  its  amo 
in  dollars  and  cents.  That  amount  means,  of  coarse,  c 
lars  in  coiu.  It  has  no  reference  to  its  value  in  pa[ 
Then,  if  this  statement  had  shown  that  the  total  amount 
bullion  received  was  $1,102,718.39,  the  most  carping  cr 
would  not  have  questioned  that  it  meant  that  value  iu  g 
and  silver,  and  not  in  paper.  The  omission  of  the  ▼ 
amonnt  and  insertion  of  the  single  word  value,  when 
statute  requires  both  amount  and  value,  leaves  room 
some  carping  criticisms  as  to  what  that  value  means.  '. 
we  apprehend  there  is  no  substantial  reason  for  doubt.  ' 
general,  perhaps  universal,  custom  west  of  the  Rocky  Mc 
tains,  is  to  sell  bullion,  and  to  quote  it  at  its  value  in  gi 
The  general  custom  of  all  mines  is  to  make  their  divide 
lA  gold  and  not  in  paper.  All  their  accounts  and  stalls 
are  kept  in  gold.  This  is  a  part  of  the  history  of  the  cc 
ti-y  and  known  to  all  intelligent  persons.  Besides, 
statement  omitted  to  use  the  word  amount,  which  the  sta 
expressly  requires,  and  used  only  the  words  total  va 
This  omission  shows  one  of  two  things:  that  the  supe 
tendent  who  made  ont  this  statement  (supposing  bin 
have  known  the  requirements  of  the  statute,  and  we  cai 
presume  that  he  was  ignorant  of  the  law  under  whicl 
was  acting)  either  omitted  the  word  amount,  'snppo) 
value  synonymous  therewith,  or  else  omitted  it  as  a  de 
to  evade  his  duty.  If  he  treated  the  two  words  value 
amount  as  synonymous,  as  we  have  every  reason  to  beli 
he  did,  then  the  total  value  meant  the  total  amount  andvi 
in  coin. 

Knowing  the  great  responsibility  of  the  position  of  u 
ing  superintendents,  and  the  necessity  of  the  stockhok 

placing  gentlemen  of  the  highest  character  in  s 
[^213]  places  of  trust,  we  cannot  for  a  ^moment  beli 

that  any  mining  superintendent  did  or  would  re 
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17  trifling  evasion  in  a  cose  of  this  sort.  Wo  think  the 
rintendent  used  the  word  value  as  synonymous  with 
wt,  as  is  constantly  the  case  in  common  conversation 
oewspaper  reports.  When  a  newspaper  says  a  bar  of 
on  contains  so  many  dollars,  we  all  understaud  it 
it  coin  dollars,  and  not  the  value  of  so  many  paper 
ITS.    If  we  say  a  bar  of  silver  bullion  contains  a  hun- 

dollars,  we  mean  it  contains  silver  enough  to  coin  two 
Ired  half  dollars  at  the  United  States  mint.  If  we  say 
old  bullion  it  contains  one  hundred  dollars,  we  mean 
mtaina  enough  gold  to  coin  ten  eagles  or  five  double 
38.  We  think  the  sujierintendent  so  understood  and  so 
.  the  term.  And  so  using  it,  he  gave  just  as  definite  an 
irstanding  of  the  amount  of  the  bullion  as  if  he  had  given 
lumber  of  ounces  of  gold  and  ounces  of  silver  contained 
9in.  And  he  gave  it  in  more  tangible  and  convenient 
I.  If  he  had  given  the  return  in  ounces  of  silver 
ach  a  fineness,  and  ounces  of  gold  of  such  a  fine- 
,  it  would  have  required  a  long  calculation  on  the 

of  the  assessor  to  have  ascertained  the  number  of 
ed  dollars  it  would  produce.  The  only  defect  in  this 
ificate  is  the  slight  oversight  in  omitting  the  words 
lount  and"  before  the  word  "value."  If,  however, — a 
)08ition  we  are  unwilling  to  indulge  for  a  moment — the 
1  amount  was  omitted  as  a  device  to  evade  the  law,  it 
a  very  shallow  one,  and  could  not  have  deceived  the 
ssor  or  any  other  man  of  common  understanding  and 
utinted  with  the  language  and  common  usages  of  the 
itiy.  It  was  the  plain  duty  of  the  assessor  to  have 
ted  this  statement  as  a  statement  of  the  total  amount  of 
ion  realized  from  the  mine.  To  this  amount  should 
)  been  added  a  sufficient  percentage  to  fix  tlie  paper 
ey  value.  From  this  gross  amount  should  have  been 
icted  $462,620,  that  is,  $18  per  ton  on  twenty-fivo  thou- 
1  six  hundred  and  ten  tons,  and  $40  per  ton  on  forty-one 
..  This  would  have  shown  the  amount  subject  to  tax- 
I. 

6  have  simply  taken  the  statement  which  was  in  the 
rd  as  an  exantple  to  show  how  the  assessments  should 
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be  made  under  the  statute.  This  particular  statement  iru 
one  given  in  Julj-,  18G7,  for  the  preceding  quarter; 
[^214]  For  this  quarter  the  assessor  did  make  *an  asae» 
ment,  and  probably  in  good  faith  intended  to  per- 
form his  duty.  He  did  reduce  the  returns  in  gold  to  i 
greenback  basis.  The  only  error  he  seems  to  have  com- 
mitted was  that  he  deducted  the  $18  and  $40  (the  cost  d 
reduction)  per  ton,  before  the  amounts  were  rednced  to  i 
greenback  currency  basis  instead  of  after.  In  other  words, 
lie  allowed  $18  per  ton  in  gold  for  wet  crushing  and  $10  in  gold 
for  the  fire  process,  instead  of*  eighteen  and  forty  in  paper 
currency,  as  we  understand  the  law.  This  may  have  been 
the  result  of  a  want  of  judgment.  The  State  officer  prose- 
cuting this  suit  will  of  course  have  to  be  the  judge  whetheTi 
under  such  circumstances,  it  is  proper  to  prosecute  a  suit 
against  the  assessor.  It  is  a  principle  of  law,  howerer, 
that  one  who  undertakes  any  employment  must  uuderstAod 
his  duty,  and  this  court  cannot  excuse  him  for  want  A 
knowledge. 

In  regard  to  the  assessment  for  the  third  quarter,  tb 
case  is  very  different.  In  that  case  there  was  a  deliberate, 
premeditated  violation  of  the  law.  The  testimony  of  the 
assessor  himself  in  regard  to  the  assessment  for  the  secood 
quarter  of  1867  shows  that  he  understood  the  law  folly,  and 
knew  perfectly  well  what  his  duty  was,  except  iu  one 
respect,  and  that  was  in  making  the  $18  and  $40  dedactioDS 
in  coin  instead  of  paper. 

The  proof  offered  by  plaintiff  was  amply  sufficient  to 
show  that  the  assessor  willfully  refused  to  perform  hisdnlji 
and  should  have  been  admitted.  The  judgment  most  b0 
reversed  and  the  case  sent  back  for  a  new  trial  and  farther 
proceedings,  in  accordance  with  the  principles  laid  down  in 
this  opinion.  The  complaint,  however,  will  certainly  ba^ 
to  bo  amended  before  another  trial.  It  seems  that  tha 
bond  given  by  the  assessor  is  only  for  $2,500;  so  this  soii 
is  brought,  it  would  seem,  on  the  bond  Against  the  sareties 
for  that  amount,  but  damages  are  claimed  against  the 
assessor  for  $10,000.  We  know  of  no  principle  or.practice 
by  which  a  suit  on  a  bond  against  A.,  B.,  and  C.  con  be 
united  with  an  aclvou  lot  dvimoges  against  A.  alone. 
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Ibe  plaintiff  ^ill  Lave  to  eloct  to  prosecute  the  suit 
igiiiist  tke  principal  alone  for  the  whole  amount  claimed, 
ff  against  the  principal  and  sureties  for  the  $2,500. 
n^  two  actions  cannot  be  united.  *0f  course,  if  [^215] 
lie  action  is  prosecuted  against  the  assessor  alone, 
iad  a  judgment  obtained  for  official  delinquency,  this  would 
ot  prevent  a  future  action  on  his  official  bond,  if  the  State 
iero  anable  to  collect  the  individual  judgment. 

liEWis,  J.,  concurring: 

I  concur  with  the  chief  justice  in  the  views  expressed  by 
lim  npon  the  first  proposition  discussed,  and  in  the  conclu- 
ion  at  which  be  has  arrived  upon  the  la^t;  but  my  inter- 
fetation  of  the  law  upon  this  point  differs  somewhat  from 
lie  construction  placed  upon  it  by  him.  I  am  of  the  opinion 
lat  the  statute  requires  the  statement  furnished  by  the 
lining  superintendents  to  show  the  amount,  that  is,  the 
DBount  in  weight  of  the  pure  gold  and  silver  extracted  from 
le  ores.  The  word  "amount,"  as  used  in  the  law,  certainly 
oes  not  mean  the  amount  in  dollars,  for  that  would  simply 
e  a  statement  of  the  value,  and  the  statute  requires  both 
Je  amount  and  value  to  be  given.  The  statute  also  de- 
lares  that  the  value  of  the  ores  shall  be  ascertained  by  the 
ieU  of  gold  and  silver,  no  account  being  taken  of  the  base 
letals:  hence  it  seems  to  me  that  when  the  statute  requires 
be  "amount"  of  gold  and  silver  bullion  to  be  stated,  it 
aeans  the  amount  in  weight;  and  as  the  pure  gold  and  sil- 
tt  only  are  taken  into  account,  the  weight  of  those  metals 
'rij  is  to  be  given,  and  the  weight  of  each  should  of  course 
^  stated.  Thus,  when  a  statement  is  made  out,  the  as- 
BBsor  may  at  once  calculate  the  value  per  ton  of  the  ores 
X>in  the  amount  in  weight  of  the  gold  and  silver  extracted 
'Qrefrom.  If  the  statement  be  made  out  in  accordance 
Uh  ray  views  of  what  is  meant  by  the  word  ** amount'*  as 
•ed  in  the  statute,  it  will  never  be  necessary  for  the  as- 
Hsor  to  look  beyond  the  statement,  for  when  the  number 

ounces  or  pounds  of  pure  gold  and  silver  is  given,  it  bc- 
mes  a  mere  matter  of  mathematical  calculation  for  the 
Bessor  to  ascertain  its  value  in  paper  currency.     I  um. 
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however,  incliued  to  believe  that  the  statement  is  not  eon- 
elusive  on  the  assessor  even  when  made  oat  in  conformitj 
with  the  requirements  of  the  laws;  at  least  it  is  notches, 
as  in  this  cose,  the  most  essential  part  of  it — that  is,  tk 

amount  of  the  gold  and  silver — is  not  contained  in  it 
[*216]      *The  court  below  therefore  erred  in  exclading  tie 

evidence  offered  by  the  State  to  prove  that  tbevals* 
ation  of  the  ores  was  in  coin  and  not  in  the  paper  ctirreiuj. 
I  concur  in  reversing  the  judgment, 

Johnson,  J. 

On  the  one  point  discussed  bj  Justice  Lewis,  I  concur m 
both  the  reasoning  and  conclusions  as  therein  expressei 
Upon  the  other  points  discussed  b j  the  chief  justice  I  oob- 
cur  in'  the  conclusions  attained  and  in  the  judgment  of  n- 
versal. 


;HABLEB 


H.  FISH  ET  AL.,  Bespondents. 

[4  Nevada,  216.] 

AuDiToii  NOT  Liable  fob  Acts  of  Boabd  of  Equalq^tion. — ^Where  a  coOlf 
board  of  eqnalization  illegAlly  reduced  the  AssessmentB  for  revenue  p* 
poses  on  the  proceeds  of  mines,  and  the  county  anditor  extended  oitki 
assessment  roll  the  assessments  so  reduced;  Hdd,  that  he  and  theHH* 
ties  were  not  liable  as  for  a  breach  of  his  official  duty. 

Auditor's  Dutiks  as  to  AssKssMEMTi  fob  Taxes. — If  the  county  boirirf 
equalization  make  an  illegal  order  reducing  the  asseBsmeots,  the  eoflV 
auditor  must  be  governed  by  it  until  it  is  set  aside  by  a  court  of  ooflf^ 
tent  jurisdiction. 

Appeal  from  the  District  Court  of  the  First  Judicial  D* 
trict,  Storey  County. 
[*217]      *The  judgment  of  the  court  below  was  in  favorol 
defendants. 

2i.  M.  Clarice^  Attorney-Genei'ol,  and  itesick  d  Sedeff  ta 
Appellant. 

Hilbjer  aiid  JVIiUman,  for  Bespoudents. 
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Uy  the  Court,  Beatty,  C.  J. : 

rhis  action  was  brought  against  Fish  and  liis  sureties  on 
I  official  bond,  as  county  auditor,  for  an  alleged  breach 
that  bond,  in  failing  to  properly  extend  on  the  assessment 
1  the  taxes  levied  on  the  proceeds  of  mines  for  the  quar- 
:  ending  June  30,  1867. 

rhe  facts  appear  to  be  that  the  assessor,  for  the  quarter 
JiDg  June  30,  1867,  obtained  from  the  different  mining 
perintendents  of  Storey  county  a  statement  showing  the 
3dacts  of  the  different  mines  for  the  preceding  quarter, 
1  also  the  amount  liable  to  taxation  after  making  the 
9per  allowance  for  cost  of  working  the  ores.  To  this 
koant,  which  was  of  course  coin  or  bullion  (for  the  mines 
odace  bullion,  and  not  paper),  the  assessor  very  properly 
ded  the  right  percentage  to  bring  it  to  legal  tender  paper 
rrency  value.  The  only  error  made  in  his  assessment 
18  that  he  allowed  the  deduction  for  working  at  $18  and 
Oper  ton  to  be  made  in  coin  instead  of  paper.  (Sfate  v. 
ruUschniU,  aiil^,  178.)  After  the  assessment  was  made,  the 
iners  bnmght  the  case  before  the  board  of  equalization, 
dthat  board  equalized  the  assessment  by  reducing  the 
lable  proceeds  from  the  amount  fixed  by  the  as- 
88or  to  the  gold  *valuo  fixed  by  the  superintend-  [*218] 
h.  This,'  it  would  appear  from  the  recitals  in 
)  order  equalizing  the  taxes,  was  probably  made  without 
f  testimony  that  the  valuation  was  too  high.  It  was  sim- 
f  a  defiance  of  the  law  of  the  land  which  requires  assess- 
'Dts  for  taxes  to  be  made  on  a  paper  money  basis.  But 
wever  illegal  the  conduct  of  the  board  of  equalization,  a 
t  on  the  bond  of  the  countv  auditor  is  not  the  wav  to 
nedy  their  wrongful  acts.  That  board  is  authorized  to 
oalize  taxes.  When  they  have  made  an  order  in  that 
pect,  the  auditor  must  be  governed  by  their  action  until 
8  set  aside  by  some  court  of  competent  jurisdiction. 
Tadgment  of  the  court  below  affirmecL 
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1  MOIJNTAIN  GOLD  AND  SILVER  MINING 
►MP ANY,  Eespoxdent,  v,  WALLER'S  DEFEAT 
LVER  MINING  COxMPANY,  Appellant. 

[4  Nkvada,  218.] 

BOM  Obdeb  Kkfusino  to  Chanok  Venue. — An  appeal  is  aathor- 
from  an  order  refusing  to  change  the  venue. 

r  To  Chanob  Vknuk. — An  affidavit  to  change  the  plsu^e  of  trial,  on 
found  of  interest  of  the  judge,  which  merely  states  ilio  belief  of 
t,  without  stating  any  of  the  facts  on  which  such  belief  is  founded, 
Rufficient. 

Ion  of  Continuanck  of  Things  in  Statu  Quo. — Where  a  certain 
^f  factH  is  proved  to  have  existed,  the  legal  presumption  is  that 
Uie  state  of  things  continues  to  exist  until  such  ])resumptiou  is 
t*d  by  proof  or  by  some  counter  presumption  arising  from  lapse  of 
Or  some  other  circumstance. 

Knowleook  of  Judok  as  Proof  of  Motions. — In  motions  be- 
juf'.^e  during  the  progress  of  a  trial,  ho  may  act  on  his  own  knowl- 
II  regard  to  things  which  in  their  nature  are  better  known  to  him- 
lan  they  could  be  to  others. 

>F  Venue  Dknibd  on  Pkrsonal  Knowledok  of  Judok. — Where 
lotion  for  a  change  of  venue  on  the  ground  of  his  own  knowledge 
le  was  not  interested,  the  supreme  court  refused  to  disturb  the 
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[*210]  *i  Damages  fob  XJkiieahonabi.b  Appkals. — In  cases  of  tipped  {ran 
orders  refusing  to  change  tno  place  of  trial,  damages  fur  d^ 
will  be  imposed,  unless  reasonable  ground  for  appeal  is  shown. 

Appeal  from  the  District  Court  of  the  Fourth  Jadieial 
District,  Lyou  county. 

The  following  statement  appeared  in  the  minutes  of  tlie 
court  below,  as  a  part  of  the  entry  of  the  order  overruling 
the  motion  for  change  of  venue: 

"In  overruling  this  motion  the  judge  said  as  a  reason  for 
overruling  the  motion  that  the  affidavits  upon  which  the 
same  was  made  were  not  true  in  point  of  fact.  That  he  was 
not  at  the  present  time,  nor  ever  had  been,  an  owner  iu  tlia 
claim  of  the  Waller's  Defeat  Co.  He  said  he  had  made  ilia 
statement  to  Mr.  Henry  and  Mr.  Naileigh,  supposing  at  tlie 
time  he  was  an  owner,  but  subsequently  ascertained  that  he 
was  not.'* 

[*219]       *  Wood  ami  HUlf/er,  for  Appellant. 

Hlllyer  and  Whitman,  for  Respondent. 

By  the  Court,  Beatty,  C.  J. : 

This  is  an  appeal  from  an  order  overruling  a  mo- 
[*220]  tion  for  a  change  *of  venue.  The  application  v«s 
made  by  the  defendant,  upon  the  ground  that  tbe 
judge  of  the  fourth  judicial  district,  before  whom  the  caW 
was  pending,  was  interested  in  the  result  of  the  suit.  Two 
affidavits  were  filed  in  support  of  the  motion.  The  first 
merely  asserts  that  the  affiant  is  informed  and  believes  tW 
the  judge  **is  disqualified  from  hearing  or  trying  thiscaose, 
for  the  reason  that  the  said  judge  is,  and  for  a  long  tiin* 
has  been,  the  owner  of  an  undivided  interest  of  twentj-fi'* 
feet  in  the  mining  ground  and  claim  claimed  by  defendaDt, 
etc.,  etc. 

The  second  affidavit  merely  shows  that  affiant,  in  ISW, 
had  a  conversation  with  the  judge,  in  which  he  (the  juJgft) 
said  he  had  an  interest  in  this  mining  claim.     This  was  aD 

(1)  2  Nev.  3C1;  4  Key.  29i;  10  Ner.  SOO. 
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9  testimoDj  offered,  and  on  tbis  sbowing  the  court  refused 
grant  the  change  of  venue.  The  defendant  excepted,  and 
pealed  from  the  order  denying  the  motion.  Under  our 
iiate  such  an  appeal  is  authorized,  and  the  question  is: 
ould  the  court  have  granted  the  order  for  a  change  of 
Que  upon  this  showing?  The  first  affidavit  amounts  to 
thing;  it  states  merely  the  belief  of  the  affiant,  without 
ting  any  of  the  facts  on  which  that  belief  is  founded,  or 
f  person  from  whom  he  may  have  learned  any  facts  re- 
rding  the  matter.  This  is  too  loose  and  uncertain.  It  is 
m  doubtful  whether  the  second  affidavit  is  any  better. 
le  witness  merely  details  a  conversation  of  the  judge.  Is 
ch  conversation  sufficient  evidence  of  the  truth  of  w  hat  is 
id?  Is  the  mere  declaration  of  the  judge  that  he  was  an 
mer  in  the  mining  grounds  of  the  defendant  sufficient  to 
tablish  the  fact  that  he  was  such  owner?  Without  deter- 
ining  this  question,  let  us  for  the  argument  assume  that  it 
w  proved  that  in  1867  the  judge  ow^ned  an  interest  in  the 
fendant's  mine.  If  he  did  own  an  interest  at  that  time,  but 
Id  out  or  abandoned  his  claim  before  the  commencement 
this  suit,  it  would  not  disqualify  him. 
W'hen  a  certain  state  of  facts  is  proven  to  have  existed, 
)  legal  presumption  is  that  the  same  state  of  things  con- 
nes  to  exist  until  that  presumption  is  rebutted  by  proof 
8ome  counter  presumption  arising  from  lapse  of  time  or 
He  other  circumstance.  If  it  was  proved  that  the  judge 
B  interested  in  defendant's  claim  in  1867,  the  legal 
^sumption  would  arise  that  he  continued  *inter-  p221] 
;ed  therein  in  the  year  1868.  The  question  then 
Mes  whether  the  judge  before  whom  the  application  was 
iAe  for  a  change  of  venue  might  act  on  his  own  knowledge 
to  whether  he  was  interested  in  1868,  w^hen  this  suit  was 
ought.  In  the  case  of  Witter  v.  Taylor  (7  Ind.  110)  an  ap- 
ication  was  made  for  a  change  of  venue  on  the  ground  that 
e  presiding  judge  before  whom  the  case  was  tried  had 
en  retained  by  Taylor  (plaintiff  in  the  court  below)  in 
DJonction  with  one  George  to  prosecute  the  claim  against 
)  defendants.  Counter  affidavits  were  made  by  Taylor's 
mi,  and  by  Oeorpje  his  attorney.    The  motion  was  over- 
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ruled,  and  on  this  ground  the  case  was  reversed.  The  su-  - 
premo  court  of  Indiana  held  that  the  change  of  venue  fihonU 
have  been  granted  on  the  affidavit  of  plaintiff.  Thai  the 
statute  of  that  State  and  the  usages  of  her  courts  did  not 
recognize  the  practice  of  introducing  counter  affidavits  in 
such  cases.  That  the  motion  should  have  been  determined 
upon  the  defendant's  affidavit  alone.  The  court,  iu  aii8w«: 
to  the  argument  of  counsel  for  respondent,  further  say: 
** Something  is  said  about  the  personal  knowledge  of  tlie 
court.  But  the  position  is  wholly  unsound.  Eventhoagk 
the  judge  in  this  instance  knew  every  word  of  the  affiilarit 
to  be  false,  that  is  nothing  i<)  the  purpose.  He  is  nottoes- 
tablish  a  vicious  principle,  even  to  accomplish  a  desirable 
end.  His  personal  knowledge  is  like  that  of  a  juror  who 
has  not  been  sworn  to  testify  to  his  fellow  jurors.  The 
judge  is  not  at  liberty  to  predicate  any  judicial  action  npon 
it.  The  right  of  parties  do  not  depend  upon  his  private 
knowledge.  They  are  to  be  determined  solely  by  ^1^*^ " 
judicially  adduced  in  duo  course  of  law.  This  ofBce,  inap 
plications  for  cbauge  of  venue,  the  affidavit  alone  can  jH^r- 
form." 

If  tlio  court  could  not  act  on  counter  affidavits,  of  course 
it  could  not  on  the  personal  knowledge  of  the  jmlge.  ^^^ 
in  a  case  where  it  would  be  ])roper  to  introduce  counlei 
affidavits  wo  think  a  different  rule  should  prevail.  It  wig'^' 
not  1)0  jjroper  for  a  judge  to  act  on  his  own  personal  Inowl 
edge  of  facts  in  one  class  of  cases,  and  yet  perfectly  prop*?' 
in  other  cases.  For  instance,  if  a  judge  were  trviug  ^ 
action  at  law  without  the  intervention  of  a  jury,  and  e^* 

deuce  were  introduced  as  to  tho  value  of  a  piece  t^ 
[*222]  "'property,  it  would  be  wrong  in  tho  judge  todisr* 

gard  the  testimony  of  all  the  witnesses  in  the  ca^ 
and  take  his  own  private  judgment  founded  upon  whath 
said  out  of  the  court-house  as  the  criterion  of  damag<^' 
Nor  would  it  be  right  for  the  judge  to  act  upon  his  t>^^ 
kuowk'tlgo  of  facts,  except  in  those  cases  where  the  f^^^ 
were  in  tho  nature  of  things  peculiarly  within  his  i^^* 
knowledge,  and  could  not  be  as  well  known  to  others  J' 
himself.     In  the  latter  class  of  cases  the  knowleilge  of  ^ 
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nronld  be  more  certain  and  satisfactory  than  any  ovi- 
In  other  cases  the  sworn  testimony  of  witnesses 
be  more  satisfactory.  We  conclude,  then,  that  iu  all 
IS  before  a  judge  during  the  progress  of  a  trial  he 
jt  on  his  own  knowledge  in  regard  to  things  which  iu 
lature  are  better  known  to  himself  than  they  could  be 
)rs.  In  such  cases  he  acts  much  as  a  court  does  in 
judicial  notice  of  matters  of  general  history,  science, 
Fhe  court  notices  these  things  without  proof,  because 
;annot  make  them  more  certain.  In  regard  to  other 
the  court  must  act  on  legal  evidence. 
,  general  thing,  a  judge  must  know  better  than  any 
)arty  whether  he  is  or  not  interested  in  the  result  of 
before  him.  Where  an  application  is  made  for.  a 
)  of  venue  on  the  ground  that  the  judge  is  interested, 
e  only  proof  is  that  he  was  interested  in  the  mining 
in  controversy  a  year  before  the  suit  was  brought, 
e  motion  is  overruled,  we  will,  in  support  of  the  judg- 
n  the  court  below,  presume  that  the  judge  acted  on 
n  knowledge  that  at  the  time  the  suit  was  instituted 
I  no  interest.  In  holding  that  a  judge  may  act  on  his 
Qowledge  in  such  a  case,  we  think  we  are  fully  sus- 
by  the  opinion  of  the  court  in  the  case  of  Uangerford 
Ung  (2  Wis.  397). 

defendant  in  this  case  applies  for  the  change  of  venue, 
is  alleged  that  the  judge  had  an  interest  in  common 
efendant.  If  he  was  so  interested,  no  doubt  the  de- 
it  would  have  the  strict  legal  right  to  a  change.  Bat 
cnmstances  of  this  application  tend  to  show  a  desire 
crastinate  the  time  of  trial  rather  than  a  fear  of  any 
ness  on  the  part  of  the  judge  before  whom  the 
as  pending.  In  this  case  it  is  but  justice  *to  [*223] 
art  below  to  say  that  he  made  a  statement, 
id  it  entered  on  the  minutes  of  the  court,  showing 
3  had  no  interest  in  the  defendant's  mine,  and  no  in- 
in  the  controversy  in  any  way. 

are  asked  by  the  respondent  to  impose  damages  for 
lous  appeal.  Possibly  the  circumstances  of  this  case 
justify  such  a  course^  and  if  we  fail  to  give  damages 
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now,  we  wish  it  distinctly  understood  that  hereafter,  ¥ 
appeals  are  taken  from  an  order  denying  a  change  of  vei 
wo  will  require  the  appellant  to  show  a  reasonable  gro 
for  his  appeal,  or  impose  damages  for  the  delay  caos^ 
respondent  in  the  trial  of  the  case. 
Order  of  the  court  below  affirmed. 

Johnson,  J.,  concurring: 

I  concur  in  the  judgment,  but  on  the  distinct  groond 
the  affidavits  are  wholly  insufficient  for  the  purposes  oi 
motion.  The  fact  to  be  made  appear  on  the  hearing 
that  the  presiding  judge  was  interested  in  the  case, 
views  taken  by  my  associates  in  respect  to  the  first  affi< 
meet  my  full  approval,  and  as  to  the  other  one,  we 
differ  in  this:  that  while  they  doubt  its  sufficiency,  I 
no  hesitation  in  holding,  without  qualification,  that  it  i 
sufficient.  In  my  judgment  the  second  affidavit  shoali 
be  extended  beyond  what  it  really  states,  to  wit:  that] 
Haydon  had  some  time  before  stated  to  affiant  that  he 
the  owner  of  twenty -five  feet  of  mining  ground  iu  the  el 
of  defendant.  It  at  most  but  establishes  the  fact  thai 
judge  made  the  statement,  and  were  the  controversy  oi 
which  Jie  was  a  party,  the  evidence  would  be  admissib 
tendiug  to  show  the  fact  that  he  was  an  owner  at  the 
stated.  But  not  so  when  the  controversy  is  between  ot 
Such  an  iudirect  mode  of  establishing  the  material 
that  he  was  an  owner  in  the  miniug  claim,  cannot  be 
in  thi^  way,  under  existing  circumstances.  It  comes  ^ 
the  class  of  hearsay  evidence,  ''which  is  uniformly  hel 
competent  to  establish  a  specific  fact  which,  iu  its  m 
is  susceptible  of  beiug  proved  by  witnesses,  who  can  i 
from    their   own    knowledge,"   or   any    documentary 

dence    which   the   machinery  of    the    law  al 
[*224]  *ample  means  wherewith  it  may  be  rendered  t 

able  to  the  i^arty  desiring  its  use  and  benefit. 
I  furthermore  concur  in  the  views  expressed  in  the 
going  opinion  in  respect  to  the  application  for  damagei 
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DORA  BINGHAM,  Kespondent,  v.  JAMES  M.  THOMP- 
SON ET  AL.,  Appellants. 

[4  Nevada.  2-24.] 

A  Deh)  Absolutr  on  its  Fack  mat  bk  shown  to  be  a  Mobtgaob. — A  deed 
absolute  on  its  face,  if  clearly  shown  to  have  been  given  as  security  for 
a  loan,  will  bo  treated  as  a  mortgage  in  equity,  and  a  reconveyance  de- 
creed to  the  debtor  upon  payment  of  the  debt. 

'  FiEoL  Evidence  showinq  a  Deed  a  Mobtoaoe  not  Contbadictino  the  In- 
6TBUMKNT. — Parol  evidence  to  show  that  a  deed  absolute  on  its  face  to 
bare  been  given  as  security  for  a  loan  is  not  evidence  contradicting  the 
instniment,  but  evidence  to  create  an  equity  superior  to  the  deed. 

^pM  TO  SHOW  A  DsED  A  MoiiTQAOE  SHOCLD  BE  Clkar. — The  proof  Bcces- 
sary  to  show  a  deed  absolute  on  its  face  to  be  a  mortgage  should  be 
clear,  satisfactory  and  convincing.  A  bare  preponderance  of  evidence  is 
not  sufficient  to  defeat  the  natural  effect  of  an  instrument  deliberately 
and  freely  executed. 

'Shpcution  to  waive  Tbchnioal  Ereobs. — Where  counsel  stipulated  in 
effect  to  waive  technical  errors,  and  that  the  appeal  should  be  heard  and 
detennined  only  on  its  substantial  merits:  Held,  that  the  parties  were 
bound  by  the  stipulation. 

Appeal  from  the  District  Court  of  the  Third  Judicial 
district,  Washoe  County. 

This  was  an  action  brought  against  James  M.  Thompson, 
Elizabeth  J.  Thompson,  his  wife,  and  James  W.  Braden,  to 
"ave  a  certain  deed  executed  by  plaintiflf  to  defendant  Bra- 
zen, on  June  30, 1868,  of  a  tract  of  land  in  Washoe  county, 
declared  a  mortgage,  to  have  the  amount  of  the  alleged 
mortgage-debt  ascertained,  and  upon  payment  of  such  debt, 
^0  compel  the  defendants  to  recouvey  the  property  to 
plaintiff.  The  court  below  filed  lengthy  findings  of  fact 
^nd  conclusions  of  law  in  favor  of  the  plaintiff. 

The  other  facts  sufBciently  appear  iu  the  opinion  of  the 
Jonrt, 

EBis  dc  Sawyer^  for  Appellants : 

This  being  a  proceeding  in  equity,  this  court  will  judge, 
•5  Well  as  the  court  below,  of  the  weight  and  effect  to  be 
'^ven  to  the  testimony  in  the  case.  (Feusier  v.  Sneath,  3  Nev. 
^1.)    The  law  presumes  that  the  deed  expresses  the  real 

(1)  1  Mev.  110;  3  Nev.  120;  7  Nev.  300.  (2)  10  Nev.  300, 
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transaction   between    tlie  parties.      (Siine  v.  Shrh,  201; 

1  Watts  &  Serg.  202;  Fciisier  v.  Sneaih,  3  Nev.  124.)  Any 
conversations  or  negotiations  between  the  parties  made 
prior  to  the  execution  of  tlie  deed  are  wholly  inadmissible 
to  contradict  the  intent  as  expressed  on  the  face  of  tlie  deed. 
{Stlne  V.  SJierk,  1  Watts  &  Serg.  202;  Cozens  v.  Sl^eimn, 
5  Serg.  &  R.  421;  liearick's  Ex.  v.  lieariclc,  3  Har.  Pcnn.St 
72.) 

Wallace  &  Flack  and  P.  H,  Clayton,  for  Respondent: 

There  was  no  necessity  for  an  averment  of  tender  in  tie 
complaint,  or  proof  on  the  trial.  Besides,  respondeut  conlJ 
not  tell  before  the  trial  who  to  tender  the  money  to.  (Dm- 
benspecky,  Platf,  22  Cal.  330.) 

Parol  evidence  is  admissible  to  prove  that  a  deed  abso- 
lute on  his  face  was  intended  as  a  mortgage.  {Pe(irce  v. 
Itohinso)!,  13  Cal.  116;  8  Cal.  424;  3  Leading  cases  in  Eq., 
625.) 

The  question  where  the  right  to  redeem  is  denied,  is 
wliolher  after  the  execution  of  the  deed  there  is  still  a  sub- 
sisting^ debt,  or  whether  bv  the  transaction  the  debt  was  ex- 
tinguished.  (Ilickox  v.  Lowe,  10  Cal.  197;  Page  v.  /^w/^'*, ' 
N.  H.  ri92;  Skinner  v.  iMiller,  5  Lit.  84;  Secrest  v.  Turner, 

2  J.  J.  Marsh.,  471;  3  Dana,  252.) 

•  ]\Ivs.  Thompson  being  a  married  woman,  the  presninption 
is  that  the  property  was  bought  with  the  community  funds. 
{Pixh'u  V.  Ihiggins,  15  Cal.  131;  Myer  v.  Kiiizer,  12  Cal. 
2(i7;  Smith  X,  Swiih,  12  Cal.  217.) 

The  rules  applicable  to  actions  to  reform  written  instru- 
ments have  no  application  to  this  class  of  actions.  Aitit>"S 
to  redeem  are  exceptions  to  the  ordinary  rule.  {Ft'H-sh'  ^• 
Siieath,  3  Nev.  131;  13  Cal.  116;  Good  v.  Smith,  13R.81: 
Ditff'x.  Fisher,  13  R.  372;  Koj^piktis  v.  State  Cap.  Com.A^ 
Cal.  240.) 

[^232]      ^By  the  Court,  Lewis,  J. : 

The  doctrine  that  an  absolute  deed,  when  given  as  ^ 
curity  for  a  loan  of  money,  will  be  treated  as  a  mortgJ^o^^" 
equity,  and  a  \'ecoii\ti^'u.\iviVi  ^5lViCYQl^^^.o  VVia  debtor  ui)OU  p^J' 
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out  of  the  debt,  is  now  very  well  establisbed  by  tlie  an- 
orities.  This  doctrine  of  the  equity  courts,  it  is  said,  is 
>t  opposed  to  the  rale  of  law  that  parol  evidence  is  in- 
missible  to  contradict  or  vary  a  written  instrument;  for 
i6n  a  deed  absolute  is  decreed  to  be  a  mortgage,  it  is  done 
tn(>on  evidence  contradicting  the  written  instrument,  but 
DD  proof  of  such  facts  and  circumstances  as  will  create 
equity  superior  to  the  deed  itself.  Thus,  if  it  be  shown 
t  the  grantor  was  induced  by  a  promise  of  reconveyance 
jxecute  an  absolute  deed  as  security  for  a  loan,  the  proof 
bat  fact  would  not  necessarily  contradict  the  let- 
of  tlie  deed,  but  it  would  establish  an  *equity  [*233] 
'edemption  in  favor  of  the  grantor;  and  so  a  deed 
olnte  on  its  face  would  be  controlled  in  its  operation  not 
evidence  contradicting  its  terms,  but  by  means  of  an 
lily  superior  to  the  instrument.  {Note  to  Ihornburg  v. 
ier,  Leading  Cases  in  Eq.,  873.) 

Jut  in  all  cases  of  this  kind  when  the  defendant  by  his 
wer  denies  the  facts  by  which  it  is  sought  to  control  the 
(ration  of  an  absolute  deed,  the  proof  on  behalf  of  the 
intiflf  must  be  clear,  satisfactory  and  convincing.  A  bare 
ponderance  of  evidence  ought  not  to  be  suflScient  to  de- 
b  the  natural  effect  of  an  instrument  deliberately  and 
ily  executed.  There  is  at  least  a  strong  presumption 
t  persons  intend  that  which  is  the  necessary  or  natural 
*ck  of  any  instrument  voluntarily  executed  by  them, 
leu  an  absolute  deed  is  given  by  a  person  of  sound  mind, 
^  to  be  presumed  that  the  grantor  intended  to  make  an 
efeasible  conveyance.  If,  therefore,  one  who  has  exe- 
2d  such  instrument  seeks  to  give  it  an  effect  different 
n  that  which  would  naturally  result  from  its  terms,  it  is 
jnst  that  he  should  be  required  to  produce  convincing 
of  of  the  facts  and  circumstances  Avhich  are  to  produce 
k  result.  The  courts,  too,  have  always  been  very  reluc- 
i  to  interfere  with  or  set  aside  the  legal  title  to  real  prop- 
';  and  indeed  it  is  safe  to  say  they  never  do  so  except 
n  the  evidence  upon  which  they  act  is  perfectly  satis- 
ory,  after  giving  to  the  muniments  of  such  title  due 
jht  and  consideration.    In  cases  of  this  kind,  therefore. 
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the  riglit  to  redeem  is  decreed  only  upon  proof  which  leavflJ 
no  doubt  upon  the  mind  as  to  the  justice  of  such  decree. 
In  the  case  of  FraiMin  v.  Boberts  (2  Ire.  Eq.  11.  560),  ibii 
langunge  is  used  b}'  the  court:  **  When  the  answerdeniei 
the  right  of  redemption,  the  proofs  must  be  clear,  coDsisi* 
cnt,  and  cogent,  composed  of  circumstances  incompatible 
with  the  idea  of  an  absolute  purchase,  and  leaving  no  donU 
on  the  mind."    So  in  the  note  to  Thornburgh  v.  Baker,  «Mpfa, 
it  is  said:  ''The  evils  which  this  course  of  decision mi^t 
otherwise  produce  are  diminished  or  obviated  by  the  well- 
settled  rule  of  equity  which  requires  those  who  seek  to  cot- 
trol  a  written  instrument  to  make  out  their  case  by  clear  and 

convincing  proofs,  and  will  refuse  to  make  a  decree 
[*234]  in  opposition  *to  the  denials  or  allegations  of  the 

answer  in  response  to  the  bill,  unless  they  are  oto^ 
borne  by  the  testimony  of  mure  than  one  witness,  ormaai- 
festly  at  variance  with  the  facts  and  circumstances  disclosed 
by  the  pleadings  and  evidence.'*  **AVhen,"  says  Starkie, 
*'  a  party  at  thetime  of  executing  a  deed  pointed  out  amis^ 
take  which  the  other  agreed  to  rectify  but  afterwaide 
refused  to  do  so,  parol  evidence  of  the  fact  was  held  to  be 
admissible  on  the  ground  of  fraud.  Such  evidence  ouglt 
not,  for  obvious  reasons,  to  be  allowed  to  prevail  unless  i 
amouht  to  the  strongest  possible  proof."  (3  Stark.  Et. 
1019;  Stlr.e  v.  Sherk,  1  Watts  &  Serg.  201.) 

Assuming  this  to  be  the  rule,  it  only  remains  to  determioe 
whether  the  evidence  on  behalf  of  the  plaintiff  in  thiscMe 
is  so  cogent  and  convincing  as  to  leave  no  doubt  on  tbe 
mind  that  she  is  entitled  to  a  decree.  In  our  judgment  tlie 
testimony  is  not  only  not  suflScient  to  waiTant  a  dei^reeift 
favor  of  the  plaintiff,  but  is  overwhelmingly  in  favor  of  tie 
defendants.  Before  referring  specially  to  the  evideuceit 
may  be  well  to  state  that  the  suit  was  brought  for  tbepa^ 
pose  of  obtaining  a  decree  adjudging  a  certain  absolote 
deed,  executed  by  the  plaintiff  to  the  defendant  Bradeu  in 
the  month  of  June,  18GG,  to  be  a  mortgage,  and  giving  to 
the  plaintiff  the  right  to  redeem  the  premises  so  conveyed. 
As  a  foundation  for  this  relief  it  is  claimed  that  thenumej 
advanced  as  a  consideration  for  the  execution  of  tbe  deed 
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f  a  loan,  to  be  repaid  at  tbe  end  of  tbree  moutbs; 
iraden  agreed  at  tbe  time  of  tbe  conveyauce  to  re- 
premises  upon  tbe  payment  to  bim  of  tbe  money, 
)8t,  and  tbat  tbe  plaintiff  was  induced  to  make  an 
eed  by  tbe  representations  of  Thompson,  wbo,  it 
,  pretended  to  act  as  tbe  friend  of  tbe  pbiintiff  in 
stion,  and  persuaded  ber  tbat  Braden,  being  an 
i  bonorable  man,  would  reconvey,  in  accordance 
mutual  understanding;  tbat  Braden  was  Tbomp- 
i,  but  entirely  unknown  to  tbe  plaintiff  until  tbe 
D  execution  of  tbe  deed.  It  is  also  claimed  tbat 
loaned  waSy  in  fact,  furnisbed  by  Thompson; 
s  tbe  real  party  in  interest,  and  tbat  tbe  deed  was 
lolely  for  bis  benefit.  Tbe  land  in  i^nes- 
5  been  *conveyed  to  Elizabeth  J.  Thomp-  [*23o] 
ife  of  tbe  defendant,  J.  M.  Thompson), 
after  the  conveyance  by  tbe  plaintiff  to  Braden, 
tbe  bolder  of  tbe  legal  title,  charged,  however, 
to  tbe  plaiutiff*s  testimony,  with  notice  of  the  na- 
)  conveyance  to  Braden,  and  tbe  circumstances 
3b  it  was  made. 

le  conceded  that  these  facts,  if  supported  by  suf- 
of,  would  entitle  the  plaintiff  to  the  decree  sought 
it  as  we  have  already  stated,  tbe  great  weight  of 
even  without  considering  tbe  deed,  is  upon  tbe 
le  defendants.  It  must  be  admitted  that  the 
istifies  fully,  positively  and  minutely  to  all  the 
jsary  to  support  ber  case,  and  ber  evidence  is,  in 
rare,  corroborated  by  her  sister,  who  tealified  in 
3r  with  respect  to  the  agreement  to  reconvey:  **  I 
at  at  tbe  time  of  the  execution  of  the  deed  of  tbe 
spnte,  by  plaintiff'  to  the  defendant  Braden.  Be- 
ntiff,  defendant  Braden  and  myself,  I  do  not 
of  any  one  else  being  present  except  Mr.  Denson, 
:be  acknowledgment  of  the  deed,  and  the  def end- 
Thompson.  I  do  not  remember  that  anything 
r  done  between  plaintiff  and  Thompson  or  Braden 
aent  of  tbe  signing  of  the  deed.  I  do  n(*t  know  of 
aent  between  the  parties  relative  to  tbe  subject- 
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matter  of  this  suit,  entered  into  at  the  time  of  the  exeo* 
tion  and  delivery  of  the  deed.    Nor  do  I  know  of  any  agw^ 
ment  between  them  other  than  that  which  I  will  presenflj  j 
mention." 

*  *  For  some  time  prior  to  the  time  of  the  execution  of  tb 
deed,  the  defendant  J.  M.  Thompson  was  in  the  liabik  d 
visiting  the  plaintiff  and  myself  at  her  house.  Heproieasai 
great  frie*ndship  for  us,  and  expressed  a  deep  interest  in  « 
success  and  welfare.  He  very  often  mentioned  theExfli- 
8ior  mines,  and  spoke  in  high  terms  of  the  business  adTii- 
tages  of  the  place;  read  letters  to  us  purporting  to  hm 
been  written  there;  told  us  he  was  going  there,  and nrg» 
us  to  go  also  and  commence  business,  and  proposed  to  a« 
us  when  there.  We  were  disposed  to  act  on  his  advice,  W 
had  not  the  means  to  justify  going.  We  so  informedhiii 
and  he  proposed  to  assist  us  in  that  respect  also.  Thoiop* 
son  told  the  plaintiff  that  he  had  not  as  mach  moiM} 
[^236]  to  spare  as  she  wanted,  *which  was  8300,  butlW 
there  was  a  man  who  had  been  chopping  wood  for  hit 
who  could  raise  some  money,  and  he  could  get  him  tofnrniA 
her  some.  Ho  thought  the  man  could  raise  then  ahoot 
$200;  that  he  himself  would  advanco  $40,  and  the  remaining 
$G0  dollars  could  be  sent  through  the  express,  and  thai 
they  would  give  a  note  for  that  sum.  Thompson  said  k 
had  lost  some  money,  I  don't  remember  how  much,  tti 
that  had  made  him  very  cautious  about  his  money,  andlhit 
ho  would  have  to  have  \ery  good  security.  ThathecooM 
get  the  man  to  take  the  laud  in  question,  deeded  as  secnritji 
but  that  he  would  not  take  a  mortgaige.  That  the  phiintil 
would  have  to  give  him  a  deed,  and  when  she  paid  tb 
money  and  interest,  she  would  have  the  deed  back.  I  thiJ 
Thompson  gave  the  name  of  Braden  for  the  man  he  spot 
of.  The  i)huntiff  said  she  was  willing  to  give  five  })ercenl 
per  month,  for  the  money.  I  told  plaintiff  that  Mr.  Thomp 
son  was  our  friend,  and  persuaded  her  to  give  tbedeeJ 
Thompson  said  that  he  would  see  that  a  deed  would  be  es< 
cuted  by  Lraden  to  her  when  she  paid  the  money  and  intfii 
est,  and  would  stand  security  for  it.  Plaintiff  agreed  1 
Thompson's  proposition,  and  ho  was  to  bring  the  man  Bo 
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day.  The  next  day  Thompson  came  to  plaint- 
nd  a  man  came  with  him  whom  he  introduced 
m,  and  said  he  was  the  man  he  had  spoken  of 
loan  the  money.  Plaintiff  was  at  the  time  ill, 
[  to  her  room.  Thompson  then  mentioned  the 
le  loan  and  deed.  I  don't  remember  the  exact 
used.  The  plaintiff  then  asked  Braden  if  he 
3r  have  tlie  money,  and  said  she  supposed  Mr. 
lad  told  him  all  about  the  arrangqpent.  He 
on  had  told  him,  and  that  it  was  all  right, 
as  said  to  which  I  paid  no  attention.     I  then 

0  town,  and  when  I  returned  I  found  Mr.  Den- 
id  the  deed  was  executed.  About  the  time  of 
r  within  a  few  minutes  after,  Mr.  Denson  left, 
[>n  and  Braden  remained.  Braden  said  to  Mrs. 
\b  soon  as  you  return  you  can  have  your  land 
ow  that  the  plaintiff  was  offered  six  hundred 
ilr.  Ellis,  an  attorney  of  Carson  city,  on  the 
3  the  deed  to  Braden  and  before  it  was  exe- 

1  the  material  portion  of  the  testimony  [*237] 
tiff's  sister,  and   it  substantially  har- 

i  that  portion  of  the  plaintiff's  testimony  bear- 
3  particular  subject. 

ther  evidence  tending  to  show  that  Thompson 
ton  really  interested  in  the  deed,  and  tliat  he 
9  money  advanced  to  the  plaintiff  by  Braden. 
le,  however,  in  no  wise  tends  to  prove  that  there 
semeut  by  Braden  or  Thompson  to  reconvey 
;  to  the  plaintiff,  or  that  the  money  furnished 
It  simply  tends  to  prove  that  Thompson  was  the 
;ted  in  obtaining  the  deed,  and  that  for  some 
h  is  not  explained,  ho  did  not  wish  it  to  be 
;h  conduct  on  the  part  of  Thompson  no  more 
ve  an  agreement  on  his  part  or  that  of  Braden 
to  the  plaintiff,  than  it  does  to  establish  an 
Y  the  defendants  to  pay  to  the  plaintiff  a  sum  of 
3  ground  upon  which  the  decree  is  sought  is  the 
y  Braden  and  Thompson  to  reconvey.     If  that 
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fact  bo  established  by  clear  and  convincing  proof  it  is  con- 
ceded the  plaintiff  should  recover;  but  every  ambigooiu 
movement  in  the  conduct  of  the  defendant  Thompson  does 
not  necessarily  tend  to  establish  that  fact.  We  are  unable 
to  see  how  the  concealment  of  his  interest  in  the  trausao- 
tion  between  the  plaintiff  and  Bradon  can  be  treated  as 
proof  of  an  agreement  by  Braden  to  reconvey.  Evidence 
that  Thompson  was  the  real  party  in  interest  was  of  conrae 
admissible  for  the  purpose  of  charging  the  legal  title  held 
by  Mrs.  Thompson  with  the  equity  of  redemption,  bnfc  it 
certiiinly  does  not  in  the  remotest  manner  tend  to  establisk 
the  important  fact  that  the  absolute  deed  was  intended  as  a 
mortgage. 

The  evidence  with  respect  to  the  real  value  of  the  land  at 
the  time  of  the  conveyance  favors  the  )>roposition  that  the 
deed  was  not  intended  as  an  absolute  conveyance,  bnt  it 
also  very  clearly  appears  that  the  real  value  could  not  be 
realized  by  the  plaintiff  at  the  time  she  executed  the  con- 
veyance and  needed  the  money.  This  evidence,  togetlier 
w-ith  the  testimony  of  the  plaintiff  and  her  sister,  is  all  that 
was  introduced  in  support  of  the  assumption  that  the  deed 
was  intended  as  a  mortgage;  that  the  money  was  advanced 
as  a  loan,  or  that  there  was  an  agreement  by  Thompson  or 

Braden  to  reconvey. 
[*238]       *Oii  the  other  hand  the  deed  is  presented,  \«'liici 

is  regularly  acknowledged  by  the  plaintiff,  ami  is  w 
terms  an  absolute  conveyance.  This  instrument  itself,  to 
say  the  least,  counterbalances  the  plaintiff's  testimouj. 

The  defendant  J.  M.  Thompson  then  testifies  positiTelj 
that  no  agreement  was  ever  entered  into,  and  that  no  con- 
versation over  took  i)lace  between  the  plaintiff  and  liinw^^ 
with  respect  to  reconvey ing  the  land  in  question,  and  tW 
he  heard  no  such  conversation,  nor  knew  of  any  such  agre^ 
meut  between  plaintiff  and  Braden.  Braden  also  testifies 
that  no  such  understanding  ever  existed  between  liifflseli 
and  the  plaintiff,  and  that  not  a  word  was  said  prior  to  or  a* 
the  time  of  the  execution  of  the  deed,  about  a  reconvev- 
ance  of  the  land,  or  the  money  advanced  by  him  being  * 
loan.     He  says  that  when  he  handed  the  "money  to  th« 
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kiff  she  remarked  that  it  was  a  very  small  sum  of 
y  to  get  for  a  place  that  bad  cost  ber  so  much."  These 
fises,  in  their  testimony,  very  minutely  detail  all  the 
instances  connected  with  the  execution  of  the  deed  and 
onyersation  which  took  place  at  the  ^ime,  and  flatly 
adict  the  evidence  of  the  plaintiff  and  her  sister  with 
ct  to  a  reconveyance.  Denson,  the  officer  who  took 
cknowledgment  and  who  is  referred  to  by  the  plaintiff's 
\  in  referring  to  the  time  of  the  ackhowledgment,  tes- 
in  this  manner:  "We  were  all  near  enough  together 
e  to  hear  any  conversation  in  an  ordinary  tone  of  voice. 
rd  nothing  said  on  that  occasion  about  the  money  being 
1  or  the  deed  being  a  mortgage  or  security,  or  Braden 
ng  back.  I  went  to  the  house  and  into  the  room  with  . 
tpson  and  Braden,  and  we  all  came  away  together.  We 
dked  out  in  company  from  Mrs.  Bingham's  room,  and 
the  house." 

Is  witness  also  clearly  contradicts  the  testimony  of  the 
tiff's  sister  with  redpect  to  the  conversation  between 
3n  and  the  plaintiff  at  the  time  of  the  acknowledg- 

Hesays:  **I  heard  the  deposition  of  Mrs.  Walker 
at  the  trial  of  the  other  action  about  this  matter, 
mg  was  said  at  this  interview  by  Braden  to  any  person 
k  wishing  to  treat  Mrs.  Bingham  better  than  anyone 
m  account  of  her  being  a  widow,  or  about  Braden's 
ired  mother." 

he  witness  Edwards,  on  behalf  of  the  defend-  [*239J 
testified  in  this  way:  '*I  saw  the  plaintiff 
ler  sister  at  the  International  Hotel  in  Virginia  city, 
le  evening  of  July  5,  186G,  and  had  a  conversation  with 
Bingham  about  this  sale.  I  went  there  to  talk  with 
bout  the  land,  at  the  request  of  Mr.  Ellis.  I  did  not 
know  that  she  had  deeded  it.  I  stated  to  her  that  Mr. 
wished  to  purchase  it.  I  had  a  long  conversation  with 
bout  the  matter.  Her  reply  to  me  was  that  he  was  too 
that  she  had  already  sold  the  land.  I  think  she  said 
lad  sold  it  to  Thompson,  but  I  am  not  certain  about 

She  stated  distinctly  to  me  that  the  price  she  got  for 

B  too  small.  She  was  sorry  that  Ellis  had  not  made 
Miv.  Dko.— 45 
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the  nrrangemont  to  buy  it  before.     She  said  sbe  bad  w  ^'^ 
the  laud  and  got  too  little  for  it,  but  Ellis  was  toolato. 

The  witness  Mrs.  Bose  testified  that  iu  September, lWti 
whilst  stopping  at  the  defendant  Thompson's  ho!iae,to 
plaintiff  came  tliere  and  inquired  for  Braden.    He  nol  ^ 
ing  in,  she  stated  to  witness  that  *'  she  wanted  to  aeeUiti 
that  she  had  heard  he  wanted  to  sell  the  land  conTeyedlf  | 
bj  her  to  him,  and  she  wanted  to  see  if  she  could  boy  it 
She  said  she  wanted  to  se6  him  the  first  time  he  cane  to 
Carson,  for  she  wanted  the  first  chance  to  purchase  it." 

Mr.  Ellis,  who  is  referred  to  by  plaintiff's  sister  as  hiTflf 
offered  to  purchase  the  land,  testified:  ''I  know  theptiiM 
to  this  action.  I  drew  the  deed  from  plaintiff  to  Bnte. 
I  saw  Mrs.  Bingham  at  her  house  on  the  day  I  drev  ili 
deed;  she  talked  about  this  land,  and  seemed  to  have  bo 
other  business  with  me.  She  said  she  was  about  to  seUtti 
land  to  Braden  for  three  hundred  dolIai*s.  I  told  herlvfl 
advised  of  it;  that  I  had  drawn  the  deed.  I  asked  her  ifib 
intended  to  take  that  sum  for  it;  she  said  yes,  unless  sheeoill 
get  more.  She  asked  me  if  it  was  worth  more.  I  toldliorl 
thouf];ht  it  was  worth  twice  that,  but  that  she  knew  keron 
necessities  better  than  I;  and  I  was  unadvised  whether  it 
would  bring  more  in  the  market.  She  then  wanted  me  (0 
buy  it.  Offered  it  to  me  for  five  hundred  dollars — twobnih 
dred  and  fifty  down,  and  the  balance  in  ninety  days.  I^ 
clined  to  do  it,  for  two  reasons:  First.  I  did  not  Lave  ib 
money;  and  secondly,  Mr.  Braden  was  already »• 
[*240]  gotiating  ^for  it.  I  made  her  no  offer  for  the  lawL 
I  discouraged  her  selling  the  laud.  She  told  b« 
she  would  do  no  more  about  the  land  until  Monday.  I 
first  ascertained,  that  she  had  sold  it  on  the  Friday  of  tb 
next  week." 

In  a  letter  written  by  the  plaintiff  to  Ellis,  dated  July  22, 
1866,  and  introduced  iu  evidence,  this  passage  occurs:  "I 
met  Mr.  Edwards  in  Virginia.  He  said  you  were  offered 
more  for  the  ranch  by  another  person.  Is  it  true?  M  so, 
what  amount  was  offered  ?  I  have  regretted  the  trade  ino« 
than  once,  and  my  private  opinion  is,  I  have  beeuTei] 
much  swindled."    If,  with  all  this  testimony  to  support  it 
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in  this  case  can  be  decreed  a  mortgage,  and  the 
on  between  Bradeu  and  the  plaintiff  held  not  to  be 
lie  sale,  then,  indeed,  does  the  tifcle  to  real  estate 
bate  stand  npon  the  most  precarious  and  insecure 
>n.  It  would  be  as  well  to  do  away  with  all  written 
ats  in  the  conveyance  of  land,  and  let  the  title  to 
erty  rest  exclusively  upon  fickle  recoUection,  vague 
and  hearsay  evidence. 

^nsideration  and  weight  which  the  courts  so  uni- 
;ive  to  solemnly  executed  instruments  conveying 
to  real  property  should  not  be  overcome  by  an 
I  misericordiam,  or  the  bare  cry  of  fraud.  Proof  so 
reighty  and  convincing  as  to  leave  no  doi^bt  upon 
.  ought  alone  to  overcome  them, 
ow  of  no  process  of  reasoning  by  which  it  can  be 
sd  that  the  evidence  on  behalf  of  the  plaintiff  in 
meets  this  stringent  requirement  of  the  court  in 
this  kind.  It  is  very  evident  the  judge  below  did 
to  the  deed  that  weight  as  evidence  which  it  should 
n  given  to  it. 

ve  not  considered  the  preliminary  points  made  by 
aeys  for  respondent  in  this  court,  because  they  are 
Bred,  and  the  objections  obviated,  by  the  stipula- 
red  into  by  the  respective  counsel, 
findings  of  fact  are  not  warranted  by  the  evidence, 
set  aside,  as  also  the  decree;  and  the  court  below 
h1  to  dismiss  the  bill. 

I,  G.  J.y  did  not  participate  in  the  foregoing  de- 
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THE  STATE  OF  NEVADA  ex  rel.  S.  H.  WALL,  Ee- 
LATOR,  V.  H.  G.  BLASDEL,  Respondekt. 

[4  Nevada,  241.] 

1  Bight  op  State  to  Sixteenth  and  Thirty-sixth  Sections.— Under  tin 
laws  of  the  United  States,  the  State  became  entitled  to  the  sixtMSlh 
and  thirty-sixth  sections  of  the  public  land  (except  each  as  were  sabjed 
to  prenous  pre-emption  rights  and  mineral  lands)  as  fast  as  thejien 
segregated  by  surveys  and  the  surveys  approved. 

Act  of  Apbil  2,  18G7,  Constbued — State  Lands  Subject  to  SAUi.—Bjtbi 
Act  of  April  2,  18G7,  (Stiituto  of  18G7,  165)  an  intention  was  maniftttad 
by  the  State  to  sell  such  public  lands  as  the  sixteenth  and  thirty-siil 
sections,  vested  in  it  without  selection,  as  well  as  lands  it  was  MMAat 
ized  to  select. 

Or  WHAT  Lands  Eegents  higqt  Fix  Pbick. — The  board  of  regents  wt 
authorized  to  fix  the  price  of  the  public  land  in  but  one  instance,  ol 
that  was  when  the  lands  had  previously  been  selected  in  lieu  of  axtooll 
and  thirty-sixth  sections. 

Idem — Sixteenth  and  Thibty-sixth  Sections  Subject  to  Emtbt  at  Mmani '  j 
Fbice. — The  Kixteenth  and  thirty-sixth  sections  belonging  to  th«  Staler 
which  were  not  applied  for  by  actual  settlers  within  six  months  iftff 
the  passage  of  the  act,  became  subject  to  entry  at  the  minimum  pries. 

Idem — Selected  Land  only  Subject  to  Bids. — Section  G  of  8aidaet»p» 
viding  for  the  sale  of  public  lauds  to  the  highest  bidder,  refen  on|jti 
such  lands  as  are  selected  by  the  State. 

Idem — Pre-emption  Bights  to  Selected  Land. — Under  section  6,  a  setflff 
on  public  land  selected  for  the  State  has  for  six  months  after  it«lcctioii 
preferred  right  to  purchase  at  the  minimum  price*  notwithsUndiig  tk 
fact  that  more  may  have  been  offered  by  one  not  the  first  occopant. 

The  Scpbeme  Goubt  cannot  Enact  a  Statute. — The  supreme  comtoV 
hold  a  statute  or  part  of  a  statute  null  and  of  no  effect,  but  it  esnaotr*- 
peal  it  and  enact  another  in  its  place.  * 

SIiTTEBPEETATioN  OF  Statxttes. — A  statute  canuot  be  interpreted  to  ma 
what  it  does  not  express,  and  what  it  is  evident  it  waa  not  InUaM* 
express. 

Application  for  mandamus. 

The  facts  are  stated  in  the  opinion. 

Samuel  C.  Demon,  for  Belator: 

The  first  and  main  object  of  constrnction  of  a  statute  is 
to  ascertain  the  intention  of  the  legislature.  (iJnwiiT. 
Davis,  1  Nev.  409.)  The  court  will  look  at  the  evil  son^* 
to  be  remedied  or  good  to  be  gained,  and  then  at  the  r^ 

(1)  For  construction  of  onabllng  act  of  GongreM:  10  Nev.  290;  U  N«v.  40. 
(2;  1  Nev.  86;  4  Nev.  78;  10  Nev.  818. 
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)vided  or  means  employed  to  accomplish  the  end. 
deit  T.  Co.  V.  McKean,  6  Hill,  616;  People  v.  Ins.  Co., 
,D8.  358;  Dresser  v.  Brooks,  3  Barb.  429;  Bac.  Abr. 
t.  I,  1  Kent's  Com.  462.)  The  various  sections  of 
of  April  2,  1867  y  were  cited  and  discussed  by  coun- 


the  Court,  Beatty,  C.  J. :  [*245J 

is  a  petition  for  a  writ  of  mandamus  to  issue  out  of 
art  for  the  purpose  of  compelling  his  Excellency  H. 
adely  governor  of  the  State,  to  sign  and  issue  to  re- 
patent  for  a  certain  piece  of  laud.  There  appears  to 
^[uestion  as  to  the  character  of  the  laud,  it  being  a 
f  a  sixteenth  section;  no  question  as  to  priority  of 
there  being  no  other  claimant  for  the  land;  but  the 
and  only  question  is,  has  the  relator  taken  the  proper 
>r  caused  the  proper  proceedings  to  be  had,  to  enable 
obtain  the  State's  right  to  this  land.  The  proceed- 
an  amicable  one,  his  excellency  only  hesitating  to 
the  patent  because  of  a  doubt  in  his  mind  as  to 
ir  those  steps  have  been  taken  which  would  authorize 
sign  and  deliver  the  pateut  to  the  relator, 
relator  shows,  (and  these  fi\cts  are  not  denied)  that 
y  as  1865  the  land  in  dispute  was  surveyed  by  United 
authority,  and  the  locality  of  section  16  fixed.  That 
»on  has  ever  occupied  the  land,  and  the  relator  has 
itherto  claimed  it.  On  the  twenty-second  of  Novem- 
167,  relator  made  written  application  to  the  register 
shase  it.  That  the  register  found  no  objection  to  the 
the  land,  and  gave  a  certificate  to  applicant  in  due 
s  to  the  application,  price  of  lands,  etc.  This  cer- 
he  took  to  the  State  treasurer,  paid  to  him  the  price 
land,  $2.50  per  acre,  took  a  triplicate  receipt,  and  de- 
l  one  copy  with  the  controller  of  State  and  another 
le  register,  who  thereupon  made  out  a  patent  in  due 
jirhich  the  governor  refused  to  sign. 
question  now  is:  Did  the  relator  do,  and  cause  to  be 
all  the  proper  preliminary  acts  to  entitle  him  to  a 
?    This  brings  us  to  an  examination  of  the  act,  ap- 
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ruled,  and  on  this  ground  the  caso  was  reversed.    The  su- 
premo court  of  Indiana  held  that  the  change  of  \eiiue  sbouU 
have  been  granted  on  the  affidavit  of  phiiutiflf.  ,  That  the 
statute  of  (hat  State  and  the  usages  of  her  courts  did  not 
recognize  the  practice  of  introducing  counter  affidavits  in 
such  cases.     That  the  motion  should  have  been  determined 
upon  the  defendant's  affidavit  alone.     The  court,  in  auswcr 
to  (ho  argument  of  counsel  for  respondent,  further  say: 
"Something  is  said  about  the  personal  knowledge  of  llw 
court.     But  the  position  is  wholly  unsound.     Even  though 
the  judge  in  this  instance  knew  every  word  of  the  affidavit 
to  bo  false,  that  is  nothing  tp  the  pui-pose.     He  is  not  toes- 
tablish  a  vicious  principle,  even  to  accomplish  a  desirable 
end.     His  personal  knowledge  is  like  that  of  a  juror  who 
has  not  been  sworn  to  testify  to  his  fellow  jurors.   The 
judge  is  not  at  liberty  to  predicate  any  judicial  action  npon 
it.     The  right  of  parties  do  not  depend  upon  his  private 
knowledge.     They  arc  to  bo  determined  solely  by  what  is 
judicially  adduced  in  due  course  of  law.     This  office,  in  ap- 
plications for  cbango  of  venue,  tho  affidavit  alone  can  pr- 
form." 

If  the  court  could  not  act  on  counter  affidavits,  of  course 
it  could  not  on  the  personal  knowledge  of  the  jiulge.  Cd^ 
in  a  cjiso  where  it  Avould  bo  proper  to  introduce  counter 
affidavits  we  think  a  different  rule  bIiouUI  prevail.  It  mig^^^ 
not  bo  i)roper  for  a  judge  to  act  on  his  own  j>ersonal  knowl- 
edge of  facts  in  one  class  of  cases,  and  yet  perfectly  proper 
in  other  cases.  For  instance,  if  a  judge  wei-e  trjing  an 
action  at  law  without  the  intervention  of  a  jury,  audevi- 
•  denco  were  introduced  as  to  the  value  of  a  piece  of 

[*222]  '"property,  it  would  be  wrong  in  tho  judge  to  disre- 
gard the  testimony  of  all  the  witnesses  in  tho  cose, 
and  take  his  own  private  judgment  founded  upon  what  be 
said  out  of  the  court-house  as  the  criterion  of  damages. 
Nor  would  it  bo  right  for  tho  judge  to  act  upon  his  offn 
knowledge  of  facts,  except  in  those  cases  where  tho  f^ietJ* 
were  in  tho  nature  of  things  peculiarly  within  his  o^*^ 
knowledge,  and  could  not  be  as  well  known  to  others  Ji'^ 
himself.     In  Uie  laltet  e\vis»^  ol  ^^"^^^VVi^  kuowledge  of  th« 
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nehase  shall  be  perfected,  aud  tbe  proper  entry  as  to 
ib  sale  made  upou  the  books  and  maps  of  this  office.    On 

I  first  Monday  of  each  month  the  register  shall  certify  to 
\  neoretary  of  State  an  abstract  showing  the  i)articulars 
all  the  sales  during  the  previous  month.     The 

tie  of  the  State  to  the  lands  so  sold  shall  be  con-  [^247] 
iTeyed  to  the  purchaser,  or  to  his  heirs  or  assigns, 
patents  free  of  charge,  in  such  form  as  th(3  board  of 
jents  shall  prescribe;  to  be  prepared  by  the  register, 
fied  by  the  governor,  and  shall  have  the  great  seal  of  the 
lie  affixed  by  the  secretaiy  of  Sta.te,.  and  shall  be  coun- 
signed  by  the  register,  who,  with  the  secretary  of  State, 
Jl  keep  a  record  of  the  patents  issued." 
Hus  section,  it  will  be  observed,  does  not  prescribe  any 
m  of  application  except  so  far  as  it  relates  to  the  descrip- 
Q  of.  the  land.  It  does  not  state  at  what  price  the  offer 
x>  be  made,  nor  for  what  character  of  lands.  The  certi- 
kte  of  the  register  is,  however,  to  state  the  price.  From 
8  it  would  appear  that  the  price  of  the  land  is  considered 
9d  by  law  by  some  ad;  of  some  board  or  tribunal  con- 
Bted  with  the  land-office,  or  is  to  be  fixed  by  the  arbitrary 

II  of  the  register.  We  cannot  conceive  that  it  was  in- 
ided  to  leave  the  price  to  the  will  of  the  register.  There- 
re,  we  presume  the  legislature  understood  the  ])rico  as 
ed  by  law,  or  else  that  it  would  be  fixed  by  the  board  of 
gents  provided  for  in  the  constitution  of  the  State,  and 
squently  referred  to  in  this  act.  That  board  of  regents 
*  not  appear  to  be  authorized  to  fix  the  price  of  laud  in 
it  one  instance.  That  is  where  the  lands  have  heretofore 
*at  is  before  the  passage  of  the  act  of  second  of  April, 
67,)  been  selected  in  lieu  of  sixteenth  or  thirty-sixth  sec- 
^118,  and  these  lands  are  in  possession  of  occupants.  Then 
^  must  look  to  some  other  part  of  the  law  to  find  the  price 
^hich  the  application  to  enter  or  purchase  may  be  made. 
iction  11  provides  substantially  that  where  a  sixteenth  or 
irty-sixth  section  shall  have  been  vested  for  more  than  six 
)Dth8  in  the  State,  and  more  than  six  months  shall  have 
ipsed  after  the  passage  of  the  law,  and  no  application  for 

purchase  is  made  by  an  occupant,  tlien  the  same  shall  be 
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subject  to  eutry.  Section  G  of  the  act  declares  that  the 
minimum  price  of  laud  withiu  twenty-five  miles  of  the  rail- 
road shall  not  be  less  than  $2.50  per  acre.  Taking  these 
two  sections  in  connection  with  section  8,  it  appears  that 
the  sixteenth  and  thirty-sixth  sections  not  applied  for  bj 
actual  settlers  within  the  six  months  prescribed  are  subject 

to  entry.     That  the  minimum  price  being  fiiedand 
[*248]  no  other,  they  must  be  ^subject  toentry  at  that  price. 

It  also  a])pears  that  one  desiring  to  enter  most 
apply  under  the  provisions  of  section  8.  This  was  certainly 
done,  and  we  see  no  reason,  so  far  as  these  three  sections 
are  concerned,  why  the  relator  should  not  have  his  patent 
But  it  is  contended  that  under  the  provisions  of  sectioB 
6  a  diiOferent  mode  of  purchase  or  entry  is  provided  for. 
That  under  that  section  lands  are  put  up  to  the  highest 
bidder,  and  that  it  was  the  intention  of  the  legislature  that 
all  lands  of  the  State  should  be  disposed  of  to  the  person 
who  would  bid  highest  for  them. 

Sections  4  and  5  provide  for  making  selections  of  land  in 
the  name  of  the  State  under  the  several  acts  of  congress, 
allowing  her  to  select  a  certain  number  of  sections  for  dif- 
ferent purposes.  Section  G  provides  for  disposing  of  these 
selected  lands,  and  reads  as  follows:  ''The  register  shall, 
on  the  first  Monday  of  each  month,  prepare  a  list  contain- 
ing a  brief  description  of  the  lands  selected  during  the 
previous  month,  in  each  county,  and  shall  furnish  a  copy 
of  such  list  to  the  county  surveyor,  who  shall  file  the  same, 
and  also  mark  them  on  the  township  plat  in  his  office.  The 
register  shall  also  furnish  to  the  county  suiTeyor  of  the 
county  wherein  such  lands  are  situated  a  sufficient  number 
of  notices,  stating  therein  that  sealed  proposals  for  the  pur- 
chase of  any  such  hinds  will  bo  received  by  the  register  at 
any  time  within  three  months  from  the  date  of  such  notice, 
and  that  said  proposals  will  be  opened  upon  the  day  of  the 
expiration  of  said  three  months,  at  the  register's  office,  by 
the  board  of  regents,  and  when  there  is  uo  opposing  apph- 
cation,  the  person  applying  shall  be  allowed  to  eoier  ih* 
same;  and  it  shall  be  the  duty  of  sueh  comiy  wnyo''*^ 
properly  post  ^xxcli  \io\.\c^^  viVikusk  UMMHlfeilUHiilllPP^J 
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ihall  state  the  name,  resideDce,  and  post-office  ad- 
be  applicant;  the  description  according  to  their 
»n  upon  the  United  States  township  plats  of  the 
>lied  for;  the  number  of  acres,  and  the  price  per 
)dy  which  shall  in  no  case  be  less  than  one  dollar 
rter  per  acre;  and  when  the  applicant  is  the  oc- 
r  in  the  possession  of  such  lands,  the  dates  when 
ipancj  or  possession  commenced  shall  be  stated 
h.  An  occnpant  or  party  in  possession 
8  a  preferred  right  to  *pnrchase  for  six  [*249] 
ter  the  selection  by  the  State  of  tlie  lands 
3r  possessed  by  him,  and  for  the  same  time  shall 
'ight  to  purchase  one  hundred  and  sixty  acres  at 
tnm  price,  except  it  be  double  minimum  land,  in 
e  he  shall  have  the  right  to  purchase  the  same 
;  double  minimum  price.  If  the  commissioner  of 
d  land-office  shall  decide  that  the  State  cannot 
3s  within  the  limits  of  the  reservation  made  for 
0  Railroad,  then  the  board  of  regents  may  select 
Jie  amount  of  land  in  satisfaction  for  the  grant  to 

and  the  price  of  said  land  shall  not  be  less  than 
e  minimum  price." 

i  appears  to  us  this  section  only  refers  to  lands 
luder  the  preceding  sections,  for  several  reasons, 
requires  the  register  to  make  a  list  of  the  land 
nthin  the  previous  month.  The  terms  do  not  iu- 
ds  which  may  have  vested  in  the  State  without 

Second.  Those  selected  lands  have  to  be  marked 
unship  plats  of  the  county  surveyors  and  notices 
Lviug  a  list  of  them.  This  is  all  necessary  in  re- 
elected lands,  otherwise  no  one  could  know  what 
e  selected. 

persons  at  all  familiar  with  the  land  laws  of  the 
now  that  sixteenth  and  thirty-sixth  sections  are 
Isy  and  there  is  no  necessity  for  any  such  marking 
I.  Besides,  there  is  an  almost  absolute  necessity 
Id  these  selected  lands  from  entry  for  some  de- 
iod  after  selection.  If  that  was  not  done,  many 
»uld  be  perpetrated  on  actual  settlers.  For  this 
ey  are  kept  out  of  reach  of  entry  for  three  months 


714  State  of  Nevada  v.  Blasdel.        [Siip.Ct 

Opinion  of  the  Coort—Beatty,  C.J. 

after  notice  is  given  of  their  selection,  bj  tbe  State.  Dur- 
ing that  three  months,  however,  they  are  offered  to  the 
highest  bidder,  with  the  proviso  in  effect  that  if  tbereisa 
settler  on  the  hind,  he  shall  have  the  preferred  right  to  biij 
at  $1.25  per  acre,  or  if  within  twenty-five  miles  of  the  rul- 
road.  at  $2.50  per  acre,  notwithstanding  the  fact  that  more 
may  have  been  bid  for  the  land  by  one  who  was  not  tie 
first  occupant.  If  there  is  no  occapant  on  the  land,  and  do 
bid  should  be  made  for  the  same  within  three  months  froiB 
the  time  of  notice  of  selection  of  these  lands,  they  voold 

probably  be  subject  to  entry. 
[*250]  *This  section,  it  appears  to  us,  has  no  applicatioD 
to  sixteenth  and  thirty-sixth  sections,  and  these 8e^ 
tious  arc  subject  to  entry  upon  the  conditions  stated  io 
section  11,  and  if  subject  to  entrj',  we  see  no  way  in  wliieh 
entry  can  bo  made,  except  as  done  by  the  relator. 

It  has  been  claimed  that  the  act  of  congress  making  some 
of  the  latter  grants  to  the  State  of  Nevada,  requires  thoM 
lands  to  be  sold  to  actual  settlers,  whilst  there  is  no  Boek 
restriction  as  to  sixteenth  and  thirty-sixth  sections,  and  that 
therefore  the  method  of  sale  prescribed  in  section  6  voald 
be  in  contravention  of  the  act  of  congress  if  applied  tottj 
of  these  lands  selected  under  these  acts.  That  for  this  rea- 
son the  section  should  be  held  to  apply  only  to  sixteenth 
and  thirty-sixth  sections,  and  those  selected  in  lieu  of  six- 
teenth and  thirty -sixth  sections.  This  court  may  hold  ifi 
net  or  part  of  an  act  in  conflict  with  a  law  of  congress  doU 
and  of  no  effect.  But  it  cannot  repeal  such  a  law  audeiwc* 
another  in  lieu  thereof  not 'subject  to  the  same  objections. 

If  the  law,  as  passed,  is  valid,  it  must  be  enforced.  Q 
invalid,  it  must  be  rejected.  We  cannot  interpret  a  lav  to 
mean  what  it  does  not  express,  and  what  it  is  evident  it  w«^ 
not  the  intention  of  the  legislature  to  express.  The  leg»" 
lature  clearly  meant  that  section  6  should  apply  to  one  clss^ 
of  lands;  we  cannot  enact  that  it  should  apply  to  anothe*' 
class. 

The  writ  of  mandamus  will  issue,  in  accordance  wi&  tb^ 
prayer  of  relator;  find  it  is  so  ordered. 

Johnson,  3.,  did  not  \)articipate  in  the  above  dedsios* 
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THE  STATE  OF  NEVADA,  Respondent,  v,  JOHN 

WRIGHT,  Appellant. 

[4  Nevada,  251.] 

■BBacEXT  OF  Valuation  pob  Rktenuk  Pdrposks. — Where,  in  making  an 
Assessment  on  real  estate  for  revenue  pnrpoKeR,  a  diKpute  arose  between 
tlie  assessor  and  owner  as  to  its  valne,  and  the  asftessor,  taking  away 
the  sworn  statement  of  the  owner  with  a  blank  left  for  the  value,  said 
he  would  submit  the  dispute  to  tho  board  uf  equalization,  and  after- 
wards filled  the  blank  in  the  sworn  statement  with  a  higher  valuation 
than  was  admitted  by  the  owner,  and  tho  property  was  taxed  at  that 
Tsliuttion,  and  the  owner  never  appeared  before  the  board  of  equaliza- 
tion: IJeld,  that  the  assessment,  though  not  entirely  regular,  was  not 
fraudulent,  and  that  a  judgment  for  the  tax  as  assessed  should  stand. 

IBBBOBS    HDrr    BECEIVK     SwORN     StATKHENTS,    BUT    ABK     NOT     BoUND    BT 

Thcx. — It  is  the  duty  of  an  assessor  to  receive  sworn  statements  of  the 
value  of  property  listed  for  taxation  as  the  owners  make  them,  without 
dictation  as  to  what  values  should  be  inserted;  but  he  is  not  bound  by 
such  valuation,  and  if  ho  thinks  it  too  low,  it  is  his  duty  to  raise  it. 
IKDT  FOB  ExcEssrvx  Valcaiion  bt  Asskssobs. — If  an  owner  is  dissatisfied 
with  the  valuation  placed  upon  property  by  tho  assessor,  his  remedy  is 
by  an  application  for  reduction  to  the  board  of  equalization. 
obantia  Leois  mon  Excusat. — Every  one  is  bound  to  know  tho  law. 

Appeal  from   the  District  Court  of  the  Third  Judicial 

strict,  Washoe  County. 

The  facts  are  stated  iu  the  opinion. 

Wm.  Websie}',  for  Appellant. 

Wallace  aiid  Flacky  for  Respondent. 

By  the  Court,  Beatty,  C.  J. : 

The  respondent  brought  suit  against  appellant  for  an 
^ount  of  money  alleged  to  bo  due  for  taxes  on  a  certain 
^e  of  real  estate.  Tho  defense  was,  that  the  tax  on  this 
1-1.  estate  was  fraudulently  assessed,  and  therefore  the  de- 
fiant was  not  liable  iu  this  action. 

^he  facts  appear  to  be,  that  the  acting  assessor  p252J 
^V^ashoo  county  went   to  defendant  in  his  field 
^re  he  was  at  work,  and  demanded  a  list  of  his  taxable 
Operty.     A  list  of  the  personal  property  and  its  value  was 
Ule  out,  a  blank  being  left  in  tho  list  for  the  description 

(1)  4  Nov.  178,  838;  10  Nov.  49. 
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and  value  of  the  realty.  This  list  was  sworn  to,  with  bkokB 
left  therein.  The  description  of  the  real  estate  was  left 
blank,  because  defendant's  title  deeds  were  at  his  residence, 
some  distance  away  from  the  field,  when  the  blanks  in 
other  parts  were  filled  out.  The  assessor  agreed  to  go  by 
the  house,  get  the  deeds  from  defendant's  wife,  and  fill  in 
that  blank.  The  value  of  the  real  estate  was  omitted,  for 
another  reason.  Defendant  desired  to  make  affidavit  tliak 
it  was  worth  no  more  than  $2,500;  the  assessor  was  tmvil- 
ling  to  have  that  blank  filled  with  a  sum  less  than  $5,500, 
he  believing  that  to  be  the  true  value  of  the  land.  The 
assessor  went  by  the  liouse,  got  the  description  of  the  kad 
from  deeds  produced  by  the  wife  of  the  defendant,  pat  Qai 
description  down  in  a  memorandum  book,  and  the  price  on 
the  same  book  he  set  down  at  $5,500.  Subsequently  ibe 
assessor,  or  some  deputy  in  his  office,  filled  up  the  blank  in 
Wright's  affidavit,  but  getting  the  description  and  yaloa 
upon  this  memorandum  book.  The  same  desoriptiou  and 
value  were  idso  entered  on  the  assessment-roll. 

When  the  assessor  and  defendant  dififered  about  theTalm 
of  the  real  estate,  the  assessor  said  he  would  submit  the 
difference  in  dispute  between  him  and  defendant,  Wright, 
to  the  board  of  equalization.  Wright  never  appeared  be- 
fore the  board,  or  asked  to  have  his  assessment  redaced* 
He  seems  not  to  have  known  what  the  a&sessment  was 
finally  fixed  at  until  he  went  to  pay  his  taxes  in  November, 
when  he  refused  to  pay  the  tax  on  the  valuation  above 
$2,500  for  the  real  estiite. 

The  court  below  gave  judgment  for  the  entire  tax,  w^l 
the  defendant  appeals. 

The  grounds  on  which  appellant  relies  are,  that  th^ 
assessor  acted  fraudulently  in  filling  in  the  blank  value  d 
the  real  estate  at  $5,500  instead  of  $2,500;  that  the  valua- 
tion fixed  by  the  taxpayer  by  his  oath  is  conclusive,  and 
that  the  assessor  could  not  raise  the  valuation  above  the 
amount  so  fixed.  That  it  was  improper  in  the  asses- 
[*253]  sor  to  have  filled  up  the  blank  in  the  sworn  liat  *hf 
nished  by  Wright  with  $5,500  against  his  desire,  is 
beyond  questiou.    Tl\i  \\\3^^\  Vjc>  ^^v^ax  it  was  only  irorth 
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tB,600y  and  the  assessor  had  no  right  to  dictate  to  him  what 
bnoaih  should  be.  The  amount  should  have  been  inserted 
Mote  the  oath  was  administered.  The  amount  should 
kire  been  put  down  at  what  Wright  desired  it  to  bo. 
Here  would  perhaps  have  been  no  impropriety  in  merely 
Buerting  the  description  of  the  land  from  the  deeds  after 
the  oath  was  administered.  But  whilst  this  list  should 
bave  contained  the  value  as  fixed  by  the  defendant,  it  was 
perfectly  right  for  the  assessor,  if  he  thought  the  valuation 
bed  in  this  statement  to  be  too  low,  to  make  the  assess- 
noDt  at  a  higher  figure.  {State  v.  KriUtsc/unU,  anie^  178.) 
Is  the  statement  of  defendant  was  not  binding  on  the  as- 
iMBor,  the  mistake  in  filling  in  the  blank  in  this  case  did 
10  harm,  and  could  relieve  the  defendant  from  no  responsi. 
hilify. 

The  only  thing  the  assessor  did  to  mislead  or  injure  the 
MSendant  was  to  say  that  he  would  submit  the  matter  of 
ralnation  on  which  they  could  not  agree  to  the  board  of 
equalization.  This  may  have  led  the  defendant  to  suppose 
liat  the  valuation  of  his  real  property  would  not  be  put  at 
^iigher  figure  than  $2,500  without  the  express  direction  of 
ie  board  of  equalization,  and  therefore  that  there  was  no 
^^cessity  for  him  to  take  any  steps  on  his  part  for  reducing 
lis  taxes.  It  would  certainly  have  been  better  if  the  as- 
•esorhad  said  to  him  distinctly,  I  think  your  valuation  too 
o^*  I  shall  assess  this  real  estate  at  $5,500,  and  if  you 
Ke  not  satisfied  you  can  apply  to  the  board  of  equalization 
^aen  it  meets  to  reduce  this  assessment.  Still  we  do  not 
■^k  this  careless  or  inapt  remark  of  the  assessor  can  bo 
^d  to  amount  to  fraud  on  the  defendant.  Had  the  asses- 
^  taken  the  affidavit  as  proposed,  and  afterwards  raised 
■®  valuation  to  $5,500  on  his  own  judgment  without  saying 
^ord  to  defendant,  it  would  not  have  vitiated  the  assess- 
*^t.  Total  silence  would  certainly  have  been  as  likely  to 
'^'dead  as  the  remarks  that  were  made  by  the  assessor. 
•Very  one  is  bound  to  know  the  law.  The  defendant  knew 
^0  assessor  thought  the  property  was  worth  more  than 
2|600y  and  therefore  ought  reasonably  to  have  in- 
irred  that  the  ^assessment  would  be  put  at  a  high  [^254] 
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figure.     If  he  was  not  satisfied  with  a  higher  valnation  than 
$2,500,  he  should  have  gone  before  the  board  of  equaliza- 
tion and  asked  a  reduction.     Failing  to  do  so,  he  has  lost 
his  remedy. 
Judgment  affirmed. 


In  the  Matter  op   TIMOTHY  G.  SMITH  and  Othebs, 
Claimants  of  Town  Site  Property. 

[4  Nktada,  254.] 

S[JFPiciENCT  OP  SnKBiFP'a  Dkkd. — If  the  recitals  of  a  sberifiTs  deed  are  Buffi- 
cient  to  kLow  that  he  is  noting  in  his  official  character  and  bj  dae  aoUkn^ 
ity  of  law,  it  becomes  a  good  deed  upon  being  signed  and  delivered 
without  reference  to  acknowledgment. 

Acknowlkdomknt  of  Shehiff's  Deed. — The  failure  of  an  acknowledgmeot 
of  a  sheriff's  deed,  which  in  otherwise  sufficient,  to  show  that  he  ooknovl- 
edged  it  as  sheriff,  does  not  render  it  invalid,  for  the  reason  that  the 
deed  is  good  without  acknowledgment. 

Pboprb  AS  Distinguish KD  FROM  Nkcessaby  Pabtzes. — In  a  suit  to  foiecloM 
a  mortgage  on  real  estate,  the  holder  of  a  mechanic's  lien  altaclung 
prior  to  the  mortgage  may  be  a  proper  party,  but  he  is  not  a  necessary 
party  to  pass  the  legal  title  to  a  purchaser  under  the  decree. 

Kecital  of  Assignment  in  Sbebiff's  Deed. — The  recital  in  a  shenfTB  deed, 
made  to  a  person  other  than  the  purchaser  at  the  sade,  of  an  assiguoeot 
by  the  purchaser  to  such  ^^erson,  is  prinid  facie  evidence  of  such  assigD* 
ment. 

Conveyance  or  Land  to  an  Administratob. — A  conveyance  of  land  to  vhkh 
a  deceased  person  was  entitled  before  his  death,  to  his  administnUoiM 
such,  puts  the  legal  title  in  the  administrator,  and  he  can  maintaiu  an 
action  uffi  ctiug  it  us  such  holder  of  the  legal  title. 

SoPiiKMK  CouiiT  WILL  NOT  Grant  Eeliep  TO  Pebsqns  NOT  AsKiNO  rr.— As  I 
geut>rul  rule,  an  appellate  court  will  not  set  aside  an  erroneons  jodg* 
meut  except  it  be  prejudicial  to  the  party  appealing. 

EbRONEOUS   Jt'DCiMENT  AFFIRMED  WHERE    InJDBED    PaRTT   NOT   COMPLADSCW* 

JIdd,    on   2>diiion  for    rtlitaring,    that    the    judgment    should  be  at 

firmed. 

[*255]  *SuiT.^  AS  Notice  to  Persons  not  Pabttbs. — When  the  holder  of » 

junior  lien  against  real  estate  commenced  suit  and  solditnodtf 

hi«  decree,  and  afterwards — but  before  the  execution  of  a  sheriffs  ^^ 

— the  holder  of  a  senior  lieu  commenced  suit,  without  makiugthepnT' 

chaser  at  the  first  sale  a  party:  7/e/(7,  that  the  second  suit  did  notafFKi 

the  right  of  the  purchaser  under  the  first  suit  to  the  legal  title,  asdUx^ 

the  doctrine  of  lis  pendens,  so  far  as  it  applied  at  all  was  in  his  fsTor. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Ormsby  County,  Hon.  C.  N.  Harris^  Judge  of  tl^® 
Third  Judicial  District,  presiding. 


^^la 


'I'B^iPtJbf  Q.  Smith,  Samnel 

^nisbaUr' <tf  Joha  P.  Bur- 

^poon,  ooBflietiog  olaim- 

<466,  (Statate  of  ISfiC, 

'igbli,  judge  of  the 

'iwn  site  of  Cnr- 

"D  in  Proctor 


.m  token  by 


jc,  for  Ax>pellaiit. 
.ident. 
.iint  Burwell. 

*T^,  C.  J. : 

^liedio  &  Milae  were  in  posaession  of 
^b  the  towu  or  city  of  Carson.     Duriug 

^ear  they  commeuced  tlie  erection  of  a 
lot.  From  one  A.  Curry  tliey  obtained 
^e  walls.  This  stone  Carry  commeuced 
as  the  month  of  June,  and  be  continned 
itil  Angust  of  that  year.  July  3,  1862, 
e  money  of  one  I.  N.  Qreen,  and  on  tbe 

a  mortgage  on  this  property  to  secure 
tbe  twenty-eighth  day  of  Octo- 

*brougbt  to  foreclose  this  mort-  [*25G] 
.ants  in  that  soit  were  Chedic, 

Hall,  What  interest  Hall  hud  in  tbe 
tppear.  On  the  6fteenth  of  November  a 
ire  was  Hied,  and  in  due  time  an  order  of 
le  fifteenth  of  December  a  sale  was  mado, 
icame  the  purchaser  of  the  property,  and 
1  of  six  months  a  deed  was  made  by  the 
.  Martin,  reciting  that  Green  had  assigned 
le  to  said  Martin. 

be  seventh  of  October,  18C2,  before  the 
areclosure,  filed  his  lien  on  the  same  prop- 
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figure.     If  he  was  not  satisfied  with  a  higher  valuation  than 
$2,500,  he  shonl J  have  gone  before  the  board  of  equaliza- 
tion and  asked  a  reduction.     Failing  to  do  so,  he  has  lost 
his  remedy. 
Judgment  affirmed. 


In  the  Matter  op   TIMOTHY  G.  SMITH  and  Othebs, 
Claimants  of  Town  Site  Property. 

[4  Netada,  254.] 

S[JFPiciENCT  OP  SHKniFP's  Dkkd. — If  the  recitals  of  a  6licriff*s  deed  are  niff* 
cient  to  Rhow  that  he  is  acting  in  his  official  character  and  by  dae  autlKn^ 
ity  of  law,  it  becomes  a  good  deed  upon  being  signed  and  delivered 
without  reference  to  acknowledgment. 

Acknowlkdomknt  of  Shebiff's  Dkkd. — The  failure  of  an  acknowledgmest 
of  a  sheriff's  deed,  which  is  otherwise  sufficient,  to  show  that  he  acknovl— 
edged  it  as  sheriff,  does  not  render  it  invalid,  for  the  reason  thtttfa^ 
deed  is  good  without  acknowledgment. 

PnopRB  AS  DisTiNQCisHKD  FBOM  Nkckssabt  Pabtubs. — In  a  Koit  to  foRcbM^ 
a  mortgage  on  real  estate,  the  holder  of  a  mechanic's  lien  attacbio^ 
prior  to  the  mortgage  may  be  a  j:>roper  party,  but  he  is  not  a  neoeotif 
party  to  pass  the  legal  title  to  a  purchaser  under  the  decree. 

KEdTAii  OP  Assignment  in  Sbkbifp'b  Deed. — ^The  recital  in  a  ahenfTidNC 
made  to  a  person  other  than  the  purchaser  at  the  sale,  of  an  assignsMifc 
by  the  purchaser  to  such  person,  is  prima /acie  evidence  of  sacUasagi* 
ment. 

CoNVKYASCE  OF  Land  TO  AN  Administbatob. — A  Conveyance  of  land  to  lAiA 
a  deceased  person  was  entitled  before  his  death,  to  his  adminiitntarii 
Buch,  puts  the  legal  title  in  the  administrator,  and  he  can  inaiii<*^°  >> 
action  affecting  it  as  such  holder  of  the  legal  title. 

SOPBEMK  COUIIT  WILL  NOT  GrANT  BkLIKF  TO   PkBSQKS  NOT  ASKXXG  IT.— Al » 

general  rule,  an  appellate  court  will  not  set  aside  an  enroneoos  ia4r 
ment  except  it  be  prejudicial  to  the  party  appealing. 

Ebboneous  Judgment  Affiumed  where  Injcbed  Pautt  kot  CoiiFuna*^ 
Jleldf  on  peiUion  for  reliearing,  that  the  judgment  should  be  ^ 
firmed. 

[•255]  *SaiT3  as  Notice  to  Pbbsons  not  Pabttks. — ^When  the  holder  of  > 
junior  lien  against  real  estate  commenced  sait  and  soMito^ 
his  decree,  and  afterwards — but  before  the  execution  of  asheriffli^ 
— the  holder  of  a  senior  lien  commenced  suit,  without  making  the  f^ 
chaser  at  the  first  sale  a  party:  UekU  that  the  second  suit  didnotaft^ 
the  right  of  the  purchaser  under  the  first  suit  to  the  legal  title,  mi^ 
the  doctrine  of  lis  pendens,  so  far  as  it  applied  at  all  was  in  hisfiW* 

Appeal  from  the  District  Conrt  of  the  Second  JudiciJ 
District,  Ormsby  County,  Hon.  C.  N.  HARBiBy  JodgeofJl* 
Third  Judicial  District,  presiding. 
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liisiiras  an  application  by  Timothy  G.  Smith,  Samuel 
Uartin,  Lewis  Burwell^-administrator  of  John  P.  Bur- 
1,  deceased— and  Jennie  V.  Thompson,  conflictiDg  claim- 
8  under  the  act  of  Januaiy  31,  1866,  (Statute  of  1866, 
to  receive  from  the  Hon.  S.  H.  Wright,  judge  of  the 
ond  judicial  district  and  trustee  of  the  town  site  of  Car- 
\  city,  a  deed  to  a  portion  of  block  eighteen  in  Proctor 
Sreen  8  subdivision  of  Carson  city.  Judgment  was  ren- 
red  in  favor  of  S.  B.  Martin.  The  appeal  was  taken  by 
G.  Smith  alone. 

Robert  M.  Clarice  and  Gecyrge  A.  Nourse,  for  Appellant. 

Uiomas  E.  Haydon,  for  Kespondent. 

HIw  d  Saioyer,  for  claimant  Burwell. 

By  the  Court,  Beatty,  C.  J. : 

ftt  the  year  1862,  Chedic  &  Milne  were  in  possession  of 
^in  real  estate  in  the  town  or  city  of  Carson.  During 
3  sninmer  of  that  year  they  commenced  the  erection  of  a 
tiding  on  their  lot.  From  one  A.  Curry  they  obtained 
•ne  to  place  in  the  walls.  This  stone  Curry  commenced 
lushing  as  early  as  the  mouth  of  June,  and  he  continued 
famish  stone  until  August  of  that  year.  July  3,  1862, 
y  borrowed  some  money  of  one  I.  N.  Green,  and  on  the 
Qe  day  executed  a  mortgage  on  this  property  to  secure 
payment.  On  the  twenty-eighth  day  of  Octo- 
',  1862,  suit  was  *brought  to  foreclose  this  mort-  [*256] 
;e.  The  defendants  in  that  suit  were  Chedic, 
ne,  and  G.  D.  Hall.  What  interest  Hall  had  in  the 
perty  does  not  appear.  On  the  fifteenth  of  November  a 
tee  of  foreclosure  was  filed,  and  in  due  time  an  order  of 
i  issued.  On  the  fifteenth  of  December  a  sale  was  made, 
i  the  plaintifiF  became  the  purchaser  of  the  property,  and 
ix  the  expiration  of  six  mouths  a  deed  was  made  by  the 
riff  to  Samuel  B.  Martin,  reciting  that  Green  had  assigned 
certificate  of  sale  to  said  Martin. 

!arry  bad  on  the  seventh  of  October,  1862,  before  the 
ig  of  the  bill  of  foreclosure,  filed  his  lien  on  the  same  prop- 
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figure.     If  lie  was  not  satisfied  with  a  higher  valuation  tlian 
$2,500,  he  shonld  have  gone  before  the  board  of  eqnalizii- 
tion  and  asked  a  reduction.     Failing  to  do  so,  he  has  lost 
his  remedy. 
Judgment  affirmed. 


In  the  Matter  op  TIMOTHY  G.  SMITH  and  Othebs, 
Claimants  of  Town  Site  Property. 

[4  Nktada,  254.] 

Sdpficienct  op  Shkrifp's  Dkkd. — If  the  recitals  of  a  sheriff's  deed  are  Bni- 
cient  to  show  that  he  isnctiDg  in  his  official  character  and  bj  due  aTitli(ff> 
ity  of  law,  it  becomes  a  good  deed  upon  being  signed  and  dellTered 
without  reference  to  acknowledgment. 

Acknowlkdomknt  of  SH£niFF*s  Dkkd. — The  failure  of  an  acknowledgmot 
of  a  sheriff's  deed,  which  is  otherwise  sufficient,  to  show  that  he  acknowl- 
edged it  as  sheriff,  does  not  render  it  invalid,  for  the  reason  thattbe 
deed  is  good  without  acknowledgment. 

Pbopeb  as  Distinouishkd  fbom  Nkckssaby  Pabtiks. — In  a  suit  to  fondoN 
a  mortgage  on  real  estate,  the  holder  of  a  mechanic's  lien  atUchiiiS 
prior  to  the  mortgage  may  be  a  proper  party,  but  he  is  not  a  neeeflv^ 
party  to  pass  the  legal  title  to  a  purchaser  under  the  decree. 

Recital  op  Assionhent  in  Sbebiff's  Dkkd. — The  recital  in  a  aheziff'Bdefli 
made  to  a  person  other  than  the  purchaser  at  the  sale,  of  an  assi^^UBCit 
by  the  purchaser  to  such  person,  is  prima  facit  evidence  of  such  wa^ 
ment. 

Conveyance  op  Land  to  an  Administbatob. — A  conveyance  of  landtovtoA 
a  deceased  person  was  entitled  before  his  death,  to  his  adminiBtiatarii 
such,  puts  the  legal  title  in  the  administrator,  and  he  can  maintaiii  tf 
action  affirctiug  it  as  such  holder  of  the  legal  title. 

Sdpbkmk  Couut  will  not  Grant  Belief  to  Pkbsoms  not  Askino  n.— Ai  • 
general  rule,  an  appellate  court  will  not  set  aside  an  erroneoiii  JQ^T 
ment  except  it  bo  prejudicial  to  the  party  appealing. 

Ebboneous  Jddgment  Affirmed  wheuk  Injobed  Pabtx  kot  QamsusBI^ 
Ileldt  on  peiiiion  for  rehearing^  that  the  judgment  should  bo  i^ 
firmed. 

[*255]  *Suna  as  Notice  to  Pebsons  not  Pabttes. — ^Wben  thehoMffo'* 
junior  lien  against  real  estate  commenced  suit  and  sold  it  n>^ 
his  decree,  and  afterwards — but  before  the  execution  of  a  sheriff*! d(" 
— the  holder  of  a  senior  lieu  commenced  suit,  without  making  tKepV* 
chaser  at  the  first  sale  a  i)arty :  Ildd,  that  the  second  suit  didnotifi^^ 
the  right  of  the  purchaser  under  the  first  suit  to  the  legal  title,  lodArf 
the  doctrine  of  lis  pendens,  so  far  as  it  applied  at  all  waa  in  hk  ^M^ 

Appeal  from  the  District  Court  of  the  Second  SxS^ 
District,  Ormsby  County,  Hon.  0.  N.  Habbib,  Jndgpof* 
Tliird  Judicial  District,  presiding. 
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liis  was  an  application  by  Timothy  G.  Smith,  Samnol 
Uartin,  Leivis  Burwell — administrator  of  John  P.  Bur- 
ly deceased— and  Jennie  Y.  Thompson,  conflicting  claim- 
s  under  the  act  of  January  31,  1866,  (Statute  of  1866, 
to  receive  from  the  Hon.  S.  H.  Wright,  judge  of  the 
ond  judicial  district  and  trustee  of  the  town  site  of  Car- 
city,  a  deed  to  a  portion  of  block  eighteen  in  Proctor 
Jreen's  subdivision  of  Carson  city.  Judgment  was  ren- 
ed  in  favor  of  S.  B.  Martin.  The  appeal  was  taken  by 
&.  Smith  aloue. 

Uberl  31.  Clarice  and  Geoi-ge  A.  Nourse,  for  Appellant. 

Utomas  E.  Haydon,  for  Bespondent. 

SQt8  dt  Satvyer^  for  claimant  Burwell. 

By  the  Court,  Beatty,  C.J.: 

b  the  year  1862,  Chedic  &  Milne  were  in  possession  of 
rtain  real  estate  in  the  town  or  city  of  Carson.  During 
d  Bummer  of  that  year  they  commenced  the  erection  of  a 
ilding  on  their  lot.  From  one  A.  Curry  they  obtained 
)ne  to  place  in  the  walls.  This  stone  Curry  commenced 
cnishing  as  ^arly  as  the  month  of  June,  and  he  continued 
famish  stone  until  August  of  that  year.  July  3,  1862, 
ey  borrowed  some  money  of  one  I.  N.  Green,  and  on  the 
me  day  executed  a  mortgage  on  this  property  to  secure 
I  payment.  On  the  twenty-eighth  day  of  Octo- 
r,  1862,  suit  was  *brought  to  foreclose  this  mort-  [*256] 
ge.  The  defendants  in  that  suit  were  Chedic, 
line,  and  G.  D.  Hall.  What  interest  Hall  had  in  the 
Operty  does  not  appear.  On  the  fifteenth  of  November  a 
Qree  of  foreclosure  was  filed,  and  in  due  time  an  order  of 
©  issued.  On  the  fifteenth  of  December  a  sale  was  made, 
di  the  plaintiff  became  the  purchaser  of  the  property,  and 
er  the  expiration  of  six  months  a  deed  was  made  by  the 
driff  to  Samuel  B.  Martin,  reciting  that  Green  had  assigned 
I  certificate  of  sale  to  said  Martin. 

CSarry  bad  on  the  seventh  of  October,  1862,  before  the 
Dg  of  the  bill  of  f  oreclosui'e,  filed  his  lien  on  the  same  prop- 
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erty  for  stone  furnished  in  building  the  stone  house  thereon. 
On  the  fifth  of  January,  1862  (some  thi-ee  weeks  after  the 
foreclosure  sale  had  taken  place),  Curry  filed  his  bill  to  fore- 
close his  mechanic's  lien.  He  made  Cliedic,  Milne,  I.  K. 
Green,  T.  G.  Smith,  and  G.  D.  Hall  parties  to  this  proceed- 
ing, but  before  sei*vice  of  summons  on  them,  dismissed  the 
case  as  to  Green  and  Smith.  In  the  month  of  May,  18G3, 
before  Martin  obtained  his  sheriff's  deed,  a  decree  of  sak 
was  rendered  under  the  mechanic's  lien  law.  An  order  oi 
sale  was  issued,  and  in  due  course  of  time  a  sale  took  place. 
T.  G.  Smith  became  the  purchaser  at  this  sale.  On  the 
fourteenth  day  of  May,  1864,  Smith  obtained  a  sberife 
deed  upon  the  purchjise. 

At  some  time  subsequent  to  Martin's  obtaining  a  deed  for 
this  property  in  dispute  he  entered  into  possession,  and  for 
a  considerable  period  of  time  he,  in  conjunction  with  one 
J.  P.  Burwell,  kept  possession  of  the  property.  Bunrdl 
seems  to  have  had,  or  claimed,  some  interest  in  connectioi 
with  Martin.  What  was  the  nature  of  that  interest  doci 
not  very  clearly  appear,  nor  is  it  now  important  to  ascertain. 
In  the  year  1864,  J.  P.  Burwell  died,  and  Lewis  Bonrel 
administered  on  his  estate.  The  administrator  set  up  some 
claim  to  (his  property,  or  part  of  it,  on  behalf  of  the  dee- 
edeut.  This  claim  was  either  admitted  to  be  just,  orsone 
compromise  was  made  by  which  Martin  deeded  a  portion 
of  the  premises  in  dispute  to  Lewis  Burwell,  as  adminis- 
trator of  J.  P.  Burwell,  deceased.  Lewis  Burwell  then  en- 
tered into  and  held  possession  of  a  part  of  the  premises  in 
dispute,  and  Samuel  B.  Martin  the  remainder  of  the  sam^ 

for  a  considerable  period.  Finally,  T.  G.  Smitl 
[*257]  borrowed  *the  key  from  Burwell's  attorney  of  tW 

part  of  the  promises  which  hatl  been  deeded  to  to 
(Burwell),  and  thus  obtained  access  to  the  building,  tb 
possession  of  which  he  retained  up  to  the  commeDcemeBt 
of  this  proceeding. 

The  land  now  in  dispute  continued  to  be  a  part  of  4* 
public  domain  up  to  the  seventh  day  of  September,  18Wi 
when  it  was  patented  to  the  district  judge  of  the  seooo^ 
judicial  district  in  trust  for  those  having,  ocoupjingi  V^ 
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»r  being  entitled  to  the  possession  of  the  same, 
.e  provisions  of  a  State  law  directing  tbe  method 
ing  this  trust  by  the  district  judge,  this  contro- 
me.    The  question  to  be  determined  is,  to  whom 

district  judge  deed  this  property?  The  second 
f  the  State  law  directing  the  mode  of  conveyance 
ules  by  which  the  rights  of  parties  are  to  be  deter- 
dads  as  follows: 

such  corporate  authorities  or  judge  holding  the 
my  such  land  in  trust,  as  declared  in  any  act  of 
now  in  force,  or  hereafter  to  be  enacted,  shall,  by 
ad  sufficient  deed  of  conveyance,  grant  and  convey 
to  each  and  every  block,  lot,  share  or  parcel  of  the 
the  person  or  persons  who  shall  have,  possess,  or 
3d  to  the  right  of  possession  or  occupancy  thereof, 
;  to  his,  her,  or  their  several  and  respective  right 
st  in  the  same,  as  they  existed  in  law  or  equity  at 
of  the  entry  of  such  lands,  or  to  his,  her,  or  their 
assigns;  and  when  any  parcel  or  share  of  such  lands 

occupied  or  possessed  by  one  or  more  persons 
tlie  same  by  grant,  lease,  or  sale  from  one  or  more 
rsons,  the  respective  right  and  interest  of  such  per- 
relation  to  each  other  in  the  same,  shall  not  be 
or  impaired  by  any  such  conveyance.  Every  deed 
france  to  be  made  by  such  corporate  authorities  or 
arsuant  to  the  provisions  of  this  act,  shall  be  so 

and  acknowledged  as  to  admit  the  same  to  be  re- 

3  parties  here  derived  their  claims  from  one  com- 

rce,  to  wit,  Chedic  and  Milne.     The  court  below 

b  Smith  could  claim  nothing  because  of  some  sap- 

ifect  in  the  certificate  of  acknowledgment  to  the 

deed  which  he  held;    that  Burwell  could  claim 

because  he  claimed  as  administrator  of  J.  P.  Bur- 

1  because  if  J.  P.  Burwell  had  any  right,  it 

sd  *not    to   the  administrator,  but  to  the  [*258] 

id  that  the  heirs  not  having  applied  for  the 

eir  rights  could  not  be  considered.    The  court 

ade  an  order  directing  a  deed  for  the  whole  of  the 

.Deo.— 46 
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land  to  be  given  to  Martin.  From  this  decree  Smith  only 
appeals.  Connsel  give  us  to  understand  that  Bnrwell  does 
not  appeal  because  there  is  no  dispute  between  Martin  ul 
Burwell.  That  Martin  is  still  willing  to  make  good  kii 
conveyance  to  Burwell. 

The  first  question  which  presents  itself  to  the  court  is, 
whether  the  deed  to  Smith  is  defective?  We  can  see  no 
defect  in  it.  The  deed,  as  we  learn  from  the  findings  of  bet, 
contains  all  the  necessary  recitals  to  make  it  a  good  slieiiffs 
deed.  The  defect  found  is  that  the  officer  who  tooktbe 
acknowledgment  does  not  certify  that  he  acknowledged  it tf 
sheriff,  but  simply  as  an  individual  act.  The  recitals  of  He 
deed  determine  its  character,  and  if  these  are  safficieotto 
show  that  the  sheriff  was  acting  in  his  official  character  tad 
by  due  authority  in  making  the  deed,  it  became  a  good  M 
the  moment  it  was  pro}>erly  signed  and  delivered.  It  wodd 
have  been  equally  good  if  it  had  never  been  acknowledged. 
The  only  advantage  of  an  acknowledgment  in  this  casewv 
to  save  Smith  the  trouble  of  introducing  other  evideoee  (o 
show  its  execution.  It  is  not  denied  that  the  acknowiedg* 
ment  sufficiently  shows  that  the  person  who  executed  tbe 
deed  was  the  same  who  made  the  acknowledgment.  Tkia 
was  all  that  was  required.  This  deed  was  sufficient  to  give 
Smith  any  right  which  he  could  derive  from  a  sale  and  deed 
under  the  Curry  decree. 

This  brings  us,  then,  to  consider  what  rights  were  a^ 
quired  by  Martin  under  his  deed,  and  what  by  Smith  nndfl 
his?  It  is  not,  we  think,  questioned,  but  that  u  title  toiea 
estate  derived  from  a  sale  under  a  decree  of  a  competeD^ 
court  having  jurisdiction  over  the  subject-matter  and  tJM 
parties  before  it,  is  good,  provided  any  of  the  parties  be 
fore  the  court  when  the  decree  was  made  had  the  title 
Where  the  mortgagor,  after  executing  a  mortgage,  seDstb 
fee  to  a  third  party,  it  has  been  held  that  a  foreclosoiv  aoi 
sale,  without  making  the  vendee  a  party,  could  not  deprin 
him  of  his  title.  But  these  decisions  rest  on  the  groow 
that  when  a  mortgage  is  executed  that  instrument  does  no 
pass  the  title,  but  a  mere  equity  to  the  mortgagee 
[^259]  the  legal  title  still  remaining  in   the  ^morigigo^ 
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wLich  he  may  afterwards  sell  to  a  tbird  party.  That 
a  court  of  equity  cannot  divest  the  legal  title  without  hav- 
ing the  owner  thereof  in  court.  But  if  the  owner  of  the 
-  legal  title  is  in  court,  we  apprehend  the  title  will  pass  under 
a  decree  and  sale,  although  all  the  proper  parties  to  a  suit 
in  eqnity  may  not  be  in  court.  When  Green  filed  his  bill 
to  foreclose,  certainly  the  legal  title  to  the  land  was  then  in 
himself,  or  in  Ghedic  and  Milne. 

As  they  were  all  parties  to  the  suit,  undoubtedly  a  decree 
and  sale  under  tlie  foreclosure  proceeding  passed  the  title. 
But  at  the  very  time  this  suit  was  instituted,  Curry  had,  or 
daimed  to  have,  a  lien  on  this  property,  and  was  not  made  a 
party  to  the  pi'oceediugs.     If,  then,  his  claim  was  good,  the 
ctbot  of  the  sale  of  the  property  in  such  case  would  have 
leen  to  pass  the  legal  title,  but  the  purchaser  would  have 
oaly  acquired  thereby  a  title  subject  to  the  lien.     Green, 
fbdD,  made  his  purchase  properly  on  the  fifteenth  of  Decom- 
Wwhen  the  sale  took  place;  'at  that  time  Curry  only  had 
tlien,  or  claimed  a  lien,  and  no  proceedings  were  instituted 
to  enforce  it.     Green's  purchase  being  good,  and  he  having 
Msigned  that  interest  to  Martin,  Martin  took  it  subject  to 
wLatever  lien   Curry  had.      Martin  subsequently  got  his 
deed,  and  that  deed,  for  most  purposes,  must  bo  held  to 
"dftte  back  to  December  fifteenth,  the  day  the  bid  for  the 
property  was  made.     No  suit,  then,  commenced  after  that 
^te,  in  which  neither  he  nor  his  assignor  Green  were  made 
Parties,  could  detenniue  the  right  of  Curry  to   assert  or 
®^tain  a  lien  on  the  property  which  Green  had  foreclosed 
^^  December  fifteenth.     It  follows  that  the  decree  made 
^B^iisi  Chedic  and  Milne  alone  could  not  support  a  deed  to 
^^^  the   title  from  Martin  to  the  purchaser  under   the 
I^'^^ty  decree.     What  equities,  if  any,    wore  acquired   by 
f^ith  under  this  decree  and  sale,  it  is  not  worth  while  to 
^^Tiire.     It  is  sufficient  to  say  that  long  before  Smith  got 
.  ^  deed,  Martin  had  acquired  the  legal  title  to  the  prem- 
^f^  and  Smith's  deed  did  not  divest  the  legal  title  of  Mar- 
"^.    Nor  could  Smith's  equity  at  most  have  been  more 
**^  a  right  to  enforce  the  payment  of  the  Curry  lien  out  of 
^e  property  in  a  proceeding  in  which  Martin  was  made  a 
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party,  and  allowed  to  defend  and  contest  the  existeneei 
the  lien.  No  such  suit  having  been  iostifcatod,! 
[*260]  title  and  right  of  possession  remained  in  *3 
until  he  parted  with  his  title  to  a  portion  oi 
ground  to  Burwell  as  administrator.  When  be  deeded] 
of  it  to  Burwell  as  administrator,  etc.,  there  is  no 
but  that  Burwell  took  possession  of  the  premises  deedadi 
him,  and  became,  and  still  is,  entitled  to  the  possetfUil 
the  same.  It  was  subjected  on  the  trial  that  Martin  eo*| 
not  hold  under  the  sheriff's  deed,  or  derive  anvadi 
from  it,  for  the  reason  that  the  sheriff's  return,  and  pfi^l 
other  evidence,  showed  that  the  sale  was  made  to  GMJ 
and  there  was  no  legal  evidence  of  any  assignment  of  GiMlj 
to  Martin.  We  think  no  evidence  of  this  fact  wasreqnM^ 
but  the  recitals  of  the  sheriff's  deed.  To  support  itibi 
derived  from  a  sheriff's  sale,  it  is  necessary  to  ahovAi 
judgment  or  decree,  and  the  order  of  sale. 

When  you  have  shown  the  judgment  and  an  exeentiflii 
or  order  of  sale  placed  in  the  officer's  hands,  then  tlieb* 
presumes  that  all  the  recitals  contained  in  the  deed  wdi 
in  pursuance  of  the  order  of  sale  are  true.  The  sheriff^ 
a  right  on  sufficient  evidence  of  the  assignment  of  theeir- 
tificate  of  sale  to  make  the  deed  to  Martin.  His  recital  vii 
prima  facie  evidence  of  the  fact,  and  the  deed  passed  th 
title  as  effectually  as  if  Martin  had  been  the  original  [HU 
chaser.  Nor  would  it  make  any  difference  whether  tUi 
assignment  of  the  certificate  by  Green  was  by  writing* 
the  certificate  itself  or  on  a  separate  piece  of  paper.  ^ 
could  the  form  of  the  assignment  be  material.  All  tliatvii 
necessary  to  justify  the  sheriff  in  making  the  deed  to  3b^ 
tin  was  satisfactory  and  conclusive  proof  that  Green  m 
transferred  the  benefit  of  his  purchase  to  Martin. 

It  was  objected  to  BurwelFs  claim,  that  he  only  appeaiw 
in  his  representative  capacity  as  administrator  of  J.  f* 
Burwell — that  if  J.  P.  Burwell  had  any  claim  to  the  1*8" 
upon  his  death,  it  descended  to  his  heirs;  that  the  adsiB- 
istrator  could  not  claim  a  conveyance  to  himself  of  whit 
the  law  would  decree  should  be  deeded  to  the  heirs.  Ibt 
as  the  heirs  did  not  appear  in  the  case  to  assert  their  daiiBi 


In  the  Matter  of  Smith.  725 

Opiuion  of  the  Court — Beatty,  G.  J. 

claim  oonld  not  be  asserted  or  taken  notice  of 
ceding.     This,  we  think,  was  a  mistaken 
case.     Tbe  title,  *it  will  be  recollected,  f*261] 
y  in  Martin.     If  J.  P.  Burwell  had  any 
J  a  mere  equity  derived  through  Martin.   With- 
;  to  inquire  what  Martin  should  have  done  in 
I,  whether  he  should  have  couveved  the  interest 
P.  Burwell  had  acquired  an  equity  to  his  heirs 
iministrator,  we  know  what  he  did  do — he  con- 
jewis  Burwell  as  administrator.     Such  a  con- 
the  legal  title  in  Lewis  Burwell,  and  he  had  a 
I  and  enjoy  the  possession  of  the  laud.     That  he 
ist  for  the  payment  of  the  debts  of  decedent,  and 
d  for  that,^then  for  his  heirs,  there  can  be  no 
i  this  trust  did  not  affect  his  legal  right  to  the 
ras  there  any  impropriety  in  styling  himself  the 
r  of  J. "P.  Burwell.     If  it  was  not  necessary  for 
S  then  it  was  but  surplusage,  and  did  no  harm, 
already  shown  that  Smith  derived  no  title  or 
session  as  against  Martin  from  his  sheriff's  deed, 
B  derive  any  right  of  possession  as  against  Bur- 
kining  the  possession  of  the  property  as  he  did 
f  faith,  in  making  an  improper  use  of  the  key 
om  BurweU's  attorney.  •  From  these  premises, 
f  results  that  the  order  should  have  been  made 
ct  judge  of  the  second  judicial  district,  to  make 
hat  part  of  the  premises  in  dispute  to  Samuel 
nd  for  the  rest  to  Lewis  Burwell,  as  adminis- 
?.  Burwell,  deceased.     The  judge,  however,  is 
eed  the  whole  to  Samuel  B.  Martin,  and  from 
Burwell,  who  is  injured  thereby,  does  not  ap- 
ith,  who  is  not  injured,  does  appeal, 
on  then  arises,  what  shall  this  court  do  in  such 
general  rule  an  appellate  court  will  not  set 
►neous  judgment  except  it  be  prejudicial  to  the 
[t  will  not  interfere  with  a  judgment  for  the 
fording  relief  to  one  who  has  not  asked  relief, 
rule  Burwell  would  be  excluded  from  asking 
lias  not  appeared  nor  complained  of  the  injus- 
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tice  done  him.     So  far  as  Smith  is  concerned,  be  would  ns 
against  Martin  be  entitled  to  a  decree  for  a  portion  of  the, 
property.     For  the  possession  even  of  a  naked  trespasser  i« 

good  as  against  a  stranger  who  has  no  kind  of  a 
[*262]  claim  to  the  land  held  by  *the  trespasser.    But  as 

against  Burwell,  Smith  had  no  rights.  All  three 
parties,  Smith,  Burwell,  and  Martin,  were  before  the  court. 
Considering  the  title  and  claims  of  all.  Smith  had  no  right 
to  any  portion  of  the  property.  The  giving  the  wiole  to 
Martin  was  a  wrong,  but  it  was  a  wrong  against  the  rights 
of  Burwell,  if  he  does  not  complain,  Smith  has  no  right  to 
complain  for  him. 
Judgment  affirmed. 

Johnson,  J.,  being  disqualified,  did  not  participate  in  the 
above  decision. 


ON  PETITION  FOR  REHEARING. 
By  the  Court,  Beatty,  C.  J. : 

The  appellant,  T.  O.  Smith,  asks  for  a  rehearing  in  this 
case,  and  w^hilst  counsel  admits  that  the  rule  of  law  as  to 
necessary  parties  to  a  foreclosure  suit  is  correctly  stated  in 
the  opinion,  it  is  contended  either  that  the  court  mude  a 
mistake  as  to  the  facts  in  this  case,  or  else  a  wrong  applica- 
tion of  the  principles  of  law  to  the  existing  state  of  facts. 
Both  parties  claim  title  from  Chedic  and  Milne,  and  so  far 
as  the  facts  bear  on  the  point  in  controversy,  they  maybe 
stated  as  follows :  Chedic  and  Milne  were  in  the  month  of 
June,  18G2,  the  owners  of  and  in  possession  of  the  property 
in  dispute.  On  the  fourteenth  of  June,  1862,  one  A.  Cnny 
commenced  furnishing  materials  for  the  construction  of  a 
house  on  the  premises;  on  the  sixteenth  of  August  he  fin- 
ished the  delivery  thereof,  and  on  the  seventh  of  October 
following  filed  his  lien  for  such  materials. 

In  the  meantime,  on  the  third  of  July,  Chedic  and  Milne 
had  mortgaged  the  premises  to  one  Green,  the  mortgage 
being  dated  July  3,  1862.  On  the  twenty-eighth  day  of 
October,  Green  brought  suit  to  foreclose,  not  making  Gonyt 
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> claimed  Uie  mechanics  lien,  a  party.  In  this  foreclosure 
;,  a  decree  was  had  on  the  fifteenth  of  November,  a  sale 
le  thereunder  on  the  fifteenth  of  December,  and  a  deed 
ie  to  the  assignee  of  the  purchaser  in  October,  1863. 
lorry  commenced  a  foreclosure  suit  on  the  fifth  of  Janu- 
,  1863,  on  his  lien,  and  made  the  mortgagee, 
len,  a  party,  but  before  *8ervico  dismissed  as  to  [*263] 
I,  and  only  proceeded  against  the  mortgagors. 
;  decree  was  rendered  iu  May,  1863,  and  a  sale  took 
se  iu  July;  a  deed  was  given  under  that  sale  in  May, 
L 

a  our  former  opinion,  we  held  in  efiect  that  in  the  pro- 
lings  of  Green  against  Ghedic  and  Milne  he  had  made 
the  parties  defendants  whom  it  was  necessary  to  make 
i  in  order  to  pass  the  legal  title,  but  he  had  not  all  the 
per  parties  before  the  court,  consequently  the  sale  and 
sage  of  the  title  did  not  divest  CuiTy's  lien, 
he  petition  for  rehearing  seems  to  admit  the  rule  of  law 
iroperly  laid  down,  and  that  the  title  would  have  passed 
for  the  intervention  of  Curry  by  suit  before  the  final 
summation  of  title  in  the  assignee  of  the  purchaser  at 
riff's  sale.  But  it  is  contended  that  as  Cun*y  brought  suit 
)re  the  title  was  finally  consummated  under  the  other 
ree,  and  as  his  lien  is  claimed  to  be  the  elder,  the  title 
aired  under  Cun-y's  judgment  relates  back  to  the  time 
Boit  was  commenced,  and  takes  precedence  of  the  other 
il  Let  us  now  examine  this  claim.  We  may,  for  the 
sideration  of  this  subject,  treat  both  Curry  and  Green 
lere  lien  holders,  having  no  title  to  the  realty.  If  either 
ty  proceeds  against  the  owner  of  the  fee  without  making 
other  lien  holder  a  party,  ho  can  only  sell  the  property 
ject  to  the  other  lien.  And  this  is  equally  the  rule 
ther  the  proceedings  be  on  the  senior  or  junior  lien, 
ler  this  rule,  then.  Green  had  a  right  to  foreclose,  mak- 
only  Chedic  and  Milne  parties.  Under  such  proceeding 
50uld  divest  them  of  their  legal  title  and  vest  the  same 
imself  or  any  other  person  who  might  purchase  at  the 
under  his  decree.  Curry  had  the  same  right  and  nothing 
9.    He,  by  proceeding  against  Chedic  and  Milne  alone, 
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could  no  more  affect  the  rights  of  Green  than  Greeu  couU, 
by  a  similar  proceeding,  affect  the  rights  of  Curry.  Green, 
then,  instituted  the  first  suit,  and  his  suit  had  ripened  into 
a  decree,  and  a  sale  had  been  miule  before  Carry  com- 
menced  proceedings.  This,  it  is  admitted,  was  regular  and 
would  have  passed  the  title  (subject,  of  course, 
[*264:]  to  Curry's  lien)  to  the  purchaser  *at  Green's  sale 
had  not  Curry's  suit  intervened.  How,  then,  conU 
Curry,  by  his  own  act,  nullify  and  destroy  the  proceedinp 
of  the  court,  which  are  admitted  to  have  been  regular  up  tt 
this  time.  Surely  the  doctrine  of  lis  pendens  which  is  b 
voked  by  the  petitioner  in  favor  of  Smith,  who  held  undei 
the  Curi-y  decree,  applies  with  double  force  in  favor  o 
Martin,  who  holds  under  the  Green  decree.  When  Cnn] 
brought  his  suit  he  knew,  in  contemplation  of  law,  m 
probably  did  actually  know,  that  Green  had  already  broiq^j 
suit,  obtained  a  decree,  and  caused  a  sale  to  be  ipade  nndei 
his  decree.  These  proceedings  were  legal,  and  no  wo)a» 
quent  act  of  Curry's  could  make  them  illegal.  The  title, 
then,  did  pass  by  the  sale  and  subsequent  sheriffs  deed 
under  Green's  proceedings. 

When  the  Sheriff  made  a  deed  to  Smith,  the  title  Lad  al- 
ready passed,  consequently  that  deed  conveyed  nothing. 

The  doctrine  of  Us  pemlens  instead  of  coming  to  Smiti'i 
iMiT^l!  iViI'l'tiy  JB  pniiflipf.  with  his  title.  Green  haying 
brought  his  suit  first/^B^^fjjjrchaser  under  these. proceed- 
ings is  as  much  protected  ag!lH|8t  the  subsequent  acts  a 
CuiTy,  done  through  the  iuterventia\of  a  court,  (Green  noi 
being  a  party  to  such  subsequent  proc^^ings)  as  he  vooM 
be  against  the  acts  of  Curry  and  Chedic  &lfilne  doueoota 
court.  Smith,  claiming  under  this  decree, sbas  nogrea!* 
right,  as  against  Martin,  than  if  Curry  and  Ciedic  4 1B>* 
had,  during  the  pendency  of  Green's  suit,  madea  voluntaij 
conveyance  of  their  respective  rights  to  him, 

A  rehearing  is  denied. 

Johnson,  J.,  did  not  participate  in  the  decision. 
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Points  decided. 


'ATE  OF  NEVADA,  Respondent,  v.  EUFUS  B. 
ANDEltSON,  Appellant. 

[4  Netada,  265.  ] 

CT  OF  Indicimknt  FOB  MuBDEB. — An  indictment  for  mnrder  tbftt 
fuit,  at  u  certain  time  and  plnce,  **  without  authority  of  law  and 
Alice  aforethought,  killed  Noble  T.  Slocum,  by  shooting  him  with 
l»  contrary  to  the  form  of  the  Rtatnte,"  etc. :  UeU!,  Bufficient  with- 
ntaining  a  special  averment  that  by  means  of  the  shooting  with 
itol  aforesaid,  the  said  Noble  T.  Slocnm  then  and  there  died. 
J.,  dissenting . 

,T  Challknok  afteb  Jcbob  Swobn. — The  allowance  of  a  peremp- 
allenge  to  a  jnror  who  has  been  accepted  and  sworn  is  not  a  mat- 
ight,  and  a  refusal  on  the  part  of  the  court  to  allow  it  is  not  error. 
)F  JcTBOBs  BKFOBK  Pankl  Complktkd. — It  is  the  better  practice  in 
il  cases  to  have  the  panel  of  jtirors  full  before  any  of  them  are 
in  the  case,  but  the  law  authorizes  the  swearing  of  jurors  before 
lel  is  complete,  and  such  course  is  not  error. 
>iFFicuLTXKS  wmx  OTHKB  Pebsons  IN  McBDEB  Cases. — Evidence 
fered  that  the  defendant  had  been  in  difficulties  with  other  per- 
lan  deceased,  and  was  in  a  state  of  mental  excitement  just  prior 
killing,  thai  he  procured  and  carried  the  pistol  with  which  the 
was  done  on  account  of  those  other  difficulties,  and  that  he  did 
»care  or  curry  the  pistol  with  any  design  of  using  it  against,  de- 
:  Held,  irrelevant,  and  properly  refused. 

Instbctctions. — It  is  no  error  to  refuse  an  ambiguous  instruc- 
ilculated  to  mislead,  and  particularly  when  the  court  has  already 
»ne  on  the  same  point,  which  was  clear,  explicit  and  not  open  to 
>n. 

Pboof  in  Mubdeb  Cases. — It  is  no  error  to  refuse  an  instruction 
inrder  case,  which  is  in  conflict  with  the  principle  that  after  the 
has  been  satisfactorily  established,  the  burden  of  proof  to  reduce 
ne  from  murder  to  manslaughter  is  on  the  defendant. 
AULT  NO  EicUBE  FOB  HoMiciDK. — Au  instruction  asked  by  defend- 
\  murder  case  that,  if  the  jury  should  find  that  immediately  pre- 
o  the  killing  deceased  had  assaulted  defendant,  they  should  fiud 
ant  guilty  of  manslaughter:  Held,  properly  refused,  because  a 
light  assault,  would  not  be  sufficient  to  reduce  a  homicide  from 
:  to  manslaughtt  r. 

TNindN  OF  MuBDKR. — An  instruction  in  a  murder  case,  that  in 
o  constitute  the  crime  of  murder  there  must  be  a  willful,  deliber- 
?meditated,  and  malicious  intention  to  take  human  life:  JLld,  to 
false  definition  of  murder  and  properly  refused. 
Ns  ON  Points  Already  Chabokd. — The  court  might  point  out  de- 
cisting  in  instructions  asked  by  defendant  and  allow  them 

corrected;  yet  it  will  be  justified  in  refusing  every  one  [*20G] 
is  not  technically  correct. 


(1)  3  Not.  409;  11  Nev.  17. 
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Argument  for  Appellaut. 

^  CoNSTirnnoNAL.  Provision  as  to  Chabgimo  Jubies. — ^The  oonsti 
proviidou  that  **  judges  kIiuII  notchurge  juries  in  respect  to  ma 
fact,  but  may  state  the  testimony  uud  declare  the  law/*  does  i 
vent  tliem  from  charging  what  would  be  the  legal  effect  of  facts 
to  be  established. 

'  Acts  of  Junoius  not  Amounting  to  Misconduct. — Where  one  of 
rors  asked  a  person  outside  for  a  newspaper,  which  was  bondec 
with  the  answer  ** certainly, "  or  **you*are  welcome;"  and  tl 
looked  over  the  Eastern  dispatches,  and  then  handed  the  ne 
back,  and  nothing  further  occurred:  Ueldt  not  sufficient  miaooi 
the  jury  to  justify  a  new  trial. 

'  Waiyeb  of  Objkctions  to  Jubobs  bt  Failubb  to  Chaixknok.— 
fendaut  in  a  criminal  case  accepts  a  juror  without  objection,  ^ 
knows  to  have  formed  and  expressed  an  unqualified  opinion  a 
guilt,  he  cannot  after  verdict  raise  this  objection. 

Appeal  from  the  District  Court  of  the  Sixth  Ji 
District,  Lauder  County. 

The  defendant  was  convicted  of  murder  in  the  fi 
gree.  Afterwards  a  motion  for  new  trial  was  mad 
overruled,  and  defendant  sentenced  to  be  hanged  o 
17,  1868. 

The  facts  appear  in  the  opinion. 

Hupp  c6  Anderson  and  Jesse  S.  Fitzer  &  Will  Can^ 
Appellant: 

The  indictment  is  insufficient  to  bring  it,  as  to  mat 
substance,  within  the  requirements  of  the  common  1 
of  the  statutes  of  1867.  (Sees.  243,  235,  236.)  Th. 
and  place  of  death  must  be  alleged,  and  where  cause 
'* single  incision  wound,"  that,  too,  must  be  alleged  a 
scribed.  (6  Cal.  207,  236;  9  Cal.  31,  64,  583;  17  Ca 
166;  27  Cal.  507;  2  Pick.  143;  13  Pick.  363;  16  Pid 
17  Pick.  399,  432;  19  Pick.  307;  4  Gray,  32;  13  Me 
2  Cush.  556;  5  Cush.  295;  11  Cush.  422;  4  Black.  3 
S.;  3  Barb.  15;  8  Barb.  547;  9  Barb.  671;  34  Maine 
As  to  right  to  peremptory  challenge:  (State  v.  Sqna 
Nev.  226;  People  v.  JenJcs,  24  Cal.  11.)  On  the  poin 
state  of  mind  of  defendant  previous  to  homicide:  (jp0 
Costello,  15  Cal.  256;  People  v.  Bdemia,  21  Cal.)    C 

(1)  6  Nev.  108;  7  Nov.  149-  (2)  1  Not.  405;  8  Ker.  90. 

(3)  11  NeT.  127. 
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ointos  to  facts  in  the  charge  to  the  jniy:  {State  v.  JVaiei- 
low,  1  Nev.  543;  Sfaie  v.  Millain,  3  Nev.  409;  People  v. 
mhn,  24  Cal.  17;  Cahoon  v.  Marshall  25  Cal.  197;  People 
.  jBan-y,  31  Cal.  33;  People  v.  Dick,  32  Cal.  213;  1  Park. 
r.R.  340;  4  Id.  587  and  588;  People  v.  Maxioell,  24  Cal. 
l;iftff«-  V.  PecT^fe,  5  Barb.  204;  10  Barb.  321;  12  Barb.  84; 
)Barb.  226;  30  Barb.  421.)  On  the  point  as  to  iuterfer- 
leewith  the  jury:  (lieynohb  v.  Champlain  T.  Co,^  9  How. 
r.7;  5  Hill,  560;  People  v.  Douglass,  4  Cow.  26;  Wilson  v. 
hnJiams,  1  Hill,  207;  1  Cow.  221,  589;  3  Cow.  355;  Brad. 
Bing.  257;  5  Mass.  405;  17  Mass.  218;  Eastwood  v.  People^ 
Park.  Cr.  L.  25.) 

Boberi  M.  Clarke^  Attoiniey-General,  for  Ilespondent: 

The  indictment  is  in  the  exact  form  prescribed  by  the 
atute,  and  is  sufficient.  {State  v.  'Mllain,  3  Nev.  438.) 
fter  a  juror  is  sworn  to  try  the  cause,  no  challengo  will  lie, 
ceept  for  good  cause  shown.  (Stats.  1861,  469,  sec.  334; 
IPenn.  17;  16  Cal.  131.) 

Instruction  number  one  asked  by  defendants  is  radically 
rfective;  it  contains  a  false  and  imperfect  definition  of  the 
ime  of  murder,  and  is  calculated  to  mislead  the  jury. 
^tate  V.  Watei-ma}i,  1  Nev.  554;  Coin.  v.  York,  9  Met.  93; 
Cttl.  129;  15  Cal.  482;  32  Cal.  281;  State  v.  Knight,  43 
e.  11-137;  3  Nev.  439.) 

Instruction  number  two  is  erroneous  in  assuming  that 
>7  assault  will  reduce  the  homicide  from  murder  to  man- 
»ngbter.  (2  Bish.  Cr.  L.  388,  sec.  728;  4  Barr.  204;  1 
^.  656;  1  Whar.  A.  C.  L.,  sec.  971;  5  Car.  &  P.  324;  1 
W  566,  sec.  1127;  Bish.  Cr.  L.  391,  sec.  733.)  Deliber- 
'ou  and  premeditation  are  in  no  sense  necessary  to  war- 
^t  a  conviction  for  murder  in  the  second  degree.  (Stat. 
"I,  58,  sec.  17.)  When  the  evidence  does  not  tend  in 
T  legal  view  to  make  out  the  case,  it  is  the  duty  and 
Evince  of  the  court  to  so  instruct  the  jury.  (Hill.  N.  T., 
*t  860.  41.)  It  is  the  duty  of  the  court  to  pronounce  on 
>  effect  of  evidence.  (31  Penn.  489.)  If  it  were  pos- 
^le  that  misconduct  could  be  presumed,  that  presumption 
entirely  negatived  by  the  record.  (Hill.  New  T.  165, 
i.8.) 


732  State  op  Nevada  v.  Anderson.       [Sup.Ct 

^ ^^^^^^^^^^^^^__^^^^^^_^^_^ 

Opinion  of  the  Court — Beatty,  C.  J, 

Henry  Mayenhaum,  Distnct  Attorney  of  Lander  Couidij 
also  for  llespoutlent. 

[*273]      *Bj  tho  Court,  Beatty,  C.  J. : 

The  defendant  was  convicted  of  murder  in  the  fin 
degree,  moved  the  court  below  for  a  new  trial,  wbichwj 
refused,  and  now  appeals  to  this  court  from  the  order  n 
fusing  a  new  trial. 

The  first  point  mado  is,  that  the  indictment  is  iusufficiei 
to  support  the  judgment  of  tho  court  below.  In  the  cai 
of  the  Stale  v.  31illaui  (3  Nev.  409),  we  held  that  an  indie 
nient  which  comi>lied  with  our  statutory  requirements  w; 
sufficient,  and  that  it  was  not  necessary  that  it  should  co 
tain  all  the  old  common  law  averments.  The  body  of  tb 
indictment  is  as  follows: 

*' Defendant,  Eufus  B.  Anderson,  above  named,  is  a 
cusod  by  the  grand  jury  of  the  county  of  Lander,  State 
Nevada,  by  this  indictment  of  tho  crime  of  murder.  Coi 
mitted  as  follows:  'The  said  Eufus  B.  Anderson,  on  tl 
fifth  day  of  May,  a.d.  18(58,  or  thereabouts,  at  the  citj< 
Austin,  county  of  Lander,  State  of  Nevada,  without  autbo 
ity  of  Jaw,  and  with  malice  aforethought,  killed  Noble  1 
Slocum,  by  shooting  him  with  a  pistol,  contrary  to  tb 
form  of  the  statute  in  such  case  made  and  provided,  M< 
against  tho  peace  and  dignity  of  the  State  of  Nevada."' 

This  is  in  strict  compliance  with  the  form  prescribed « 
tho  statute,  and  is  similar  to  the  Millain  indictmeut,  excep 
in  this,  that  it  fails  to  state  that  "by  means  of  the  sbootiBJ 
with  the  pistol  aforesaid,  the  said  Noble  T.  Slocum  tb* 
and  there  died."  The  i)risoner's  counsel  contend  that  tbiSi 
or  some  equivalent  averment,  was  absolutely  necessary ''^ 
make  tho  indictment  good.  Counsel  contend  that  the  aver- 
ment tliat  tho  prisoner  killed  Slocum  by  shooting  him  *i" 
a  i^istol  on  a  certain  day  cannot  be  held  to  mean  that  l^ 
fired  tho  fatal  shot,  and  that  the  prisoner  also  diedontbit 
day.  If  it  only  means  that  accused  fired  the  fatal  shot* 
tho  day  alleged,  then  there  is  no  allegation  that  the  ptftf 
shot  was  dead  when  the  indictment  was  found,  foraptf^ 
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ive  for  a  long  period  after  receiving  a  mortal  wound. 
16  other  hand,  if  it  only  means  that  Sloeum  died  on 
ly  alleged,  then  there  is  no  averment  that  the  wound 
iflicted  within  a  year  and  a  day.     We  are  inclined  to 

that  the  allegation  that  defendant,  ''On  the  fifth 
i  May,  1868,  *  *  *  killed  Noble  T.  Sloeum 
ihootiug  him  with  a  pistol,"  means  not  only  [*27i] 
Sloeum  died  on  that  day,  but  that  the  fatal 
?as  also  fired  on  the  same  day.  But  admitting  it  does 
early  show  both  events  accrued  on  the  same  day;  still 
IS  aver,  we  think,  most  distinctly  that  Sloeum  died  on 
lay.  There  can  be  no  killing  before  death.  A  mortal 
a  may  be  given  on  one  day,  and  death  ensue  on  an- 
But  we  never  say  a  man  is  killed  until  he  is  dead, 
» we  use  the  word  **  killed  "in  a  figurative  sense.  If 
ean  to  convey  the  idea  that  a  party  has  received  a 
i  of  which  he  will  die,  we  do  not  say  he  is  killed,  but 
10  is  mortally  wounded.  If  the  allegation  only  means 
ilocum  died  on  the  fifth  day  of  May,  from  the  effect  of 
lol  shot,  previously  fired,  we  see  no  reason  why  this 
d  make  the  indictment  defective.  If  the  shot  was  fired 
than  a  year  and  a  day  before  the  death,  then  the  law 
I  presume  that  the  party  died  from  some  other  cause 
the  wound.  No  proof  of  a  shooting  which  took  place 
than  a  year  and  a  day  before  the  death  of  the  party 
I  be  received,  and  of  course  the  prisoner  could  not  be 
y  danger  from  this  source.  The  indictment  follows 
irm  of  the  statute,  is  as  formal  and  precise  as  the  form 
lictment  now  in  use  in  England,  and  quite  as  full  as 
»rm  recommended  by  the  code  commissioners  of  New 
(3  Nev.  464,  466),  and  is,  in  our  opinion,  sufficient. 
)  next  error  complained  of  is  the  action  of  the  court 
'  in  regard  to  peremptory  challenges.  The  facts  in 
m  to  this  point  are  as  follows:  After  twelve  jurors  had 
examined  and  passed  by  both  sides,  all  challenges  for 

interposed  up  to  that  time  having  been  disposed  of, 
mrt  required  the  respective  parties  to  make  their  per- 
>ry  challenges  to  the  jurors  then  in  the  box.  The  dis- 
kttomey  interposed  no  challenge.    The  prisoner  chal- 
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lenged  four  of  the  twelve  jurors.  The  court  then  dire 
the  eight  jurors  iu  the  box  to  be  sworn  to  try  the  C8 
and  also  ordered  that  in  filling  the  panel  each  jnror  (i 
after  called  shall  be  finally  passed  on  by  the  exercis 
waiver  of  the  peremptoiy  right  of  challenge.  After  el 
jurors  had  been  sworn  to  try  the  cause,  aud  defendant 
exhausted  nine  of  his  peremptory  challenges  kefl 
[*275]  leave  to  challenge  one  of  the  eleven  jurors  *then8 
to  try  the  cause.  This  privilege  was  refused, 
prisoner  then  exhausted  his  t^nth  challenge  on  aiM 
juror  who  was  called,  and  the  jury  was  completed. 

Whilst,  perhaps,  in  cases  of  felony  it  might  be  the 
practice  to  have  the  panel  full  before  any  of  the  jaroi 
sworn  to  try  the  cause,  yet  we  see  no  violation  of  law  in 
suing  a  di£ferent  course. 

Our  criminal  practice  act  clearly  contemplates  the  s^ 
ing  of  jurors  befor  the  panel  is  completed.  The  Calif 
criminal  practice  act  is  similar  in  language,  and  the  com 
that  State  have  held  that  jurors  may  be  sworn  to  try  thei 
as  they  are  passed  on  without  waiting  for  tiie  full  pai 
be  made  up.  (Peopled.  Reynolds,  16  Cal.  128.)  The< 
there  held  that  the  allowance  of  a  peremptory  chal 
after  a  juror  has  been  accepted  and.  sworn,  is  not  an 
of  right.  It  may  be  permitted,  says  the  statute,  for 
cause.  (Sec.  334.)  In  this  case  no  attempt  to  show  * 
was  made  why  the  peremptory  challenge  should  be  alk 
The  case  of  the  People  v.  Jenka  (24  Cal.  11),  is  not  in 
flict  with  this  rule.  There,  there  was  an  offer  mac 
challenge  one  of  the  jurors  before  he  was  sworn  to  tx 
cause. 

The  third  point  made  for  the  prisoner  is,  that  the 
excluded  certain  evidence  offered  by  the  defendant, 
evidence  was  intended  to  prove  that  defendant  had  be 
difficulties,  and  was  in  a  state  of  mental  excitement 
prior  to  the  killing,  arising  from  difficulties  or  quarrels 
other  persons  than  the  deceased.  It  was  also  offore 
prove  that  he  procured  and  carried  the  pistol  with  w 
the  shooting  was  done  on  account  of  those  other  difiksoi 
Slocum,  the  party  slain,  as  was  admitted  by  the  priioi 
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bad  no  connectiou  with  ibeae  other  difficalties.  It 
»  admitted  by  the  district  attorney  that  the  defend- 
not  procure  or  carry  the  pistol  with  any  design  of 
i  against  Slocum.  We  think  this  testimony  was 
f  refused.  It  bad  no  connection  with  the  case.  If 
>Ddant  bad  quarreled  with  anybody  else,  we  cannot 
that  could  mitigate  his  offense  in  killing  Slocum. 
lefeudaut  asked  for  three  instructions,  which  were 
by  the  court,  and  each  of  the  three  is  claimed  us 
:)rrect. 

first  was  as  follows:  "If  the  jury  entertain  [*276] 
lable  doubt  whether  the  killing  was  willful, 
ito  and  premeditated,  they  should  find  him  guilty  of 
•ime  as  to  which  they,  the  jury,  believe  him  guilty 
a  reasonable  doubt." 

a  well-settled  rule  in  cases  of  homicide,  that  after 
ling  has  been  satisfactorily  established,  the  burden 
)f  to  reduce  the  crime  from  murder  to  manslaughter 
?n  on  the  defendant.  This  instruction  is  not  very 
ible,  but  BO  far  as  we  can  understand  it,  it  seems  to 
onflict  with  this  principle.  The  court  on  this  point 
iry  clear  and  explicit  instruction — fully  as  favorable 
)ner  as  he  was  entitled  to.  It  was  not,  then,  en'or 
36  an  ambiguous  instruction  calculated  to  mislead, 
ihe  court  had  already  given  one  on  the  same  point 
was  clear  and  explicit. 

second  instruction  asked  was  this:  "If  the  jury  bo- 
om the  evidence  that  immediately  before  the  firing 
pistol  by  the  defendant,  the  deceased  had  assaulted 
endant,  or  had  given  to  him  a  serious  and  highly  pro- 
injury,  sufficient  to  excite  an  irresistible  passion  in 
nable  person,  and  that  such  provocation  did  excite 
defendant  a  sudden,  violent  impulse  and  irresistible 
I,  and  that  acting  under  such  passion  he,  the  defend- 
ad  upon  and  killed  the  deceased,  the  jury  should  find 
fendant  guilty  of  manslaughter.*'  This  instruction 
e  disjunctive  or,  and  would  require  the  jury  to  find 
'endant  guilty  of  manslaughter  only  if  they  found  that 
I  been  assaulted  just  before  the  shooting.     This  is 
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not  law.  It  is  not  every  assault  which  will  redac 
cide  from  murder  to  manslaughter.  (2  Bish.  Cr. 
544-560,  and  eases  cited.)  The  proof  in  this  cas 
that  if  there  was  any  assault  at  all  it  was  of  the 
kind,  the  mere  touch  of  a  finger  or  the  laying  of  « 
the  coat  of  the  defendant.  It  further  showed  if  1 
any  such  assault,  it  was  brought  about  by  the  m 
of  the  defendant  himself. 

The  third  instruction  refused  was  in  the  folic 
gu£^e:  **That  in  order  to  constitute  the  crime  ol 
there  must  be  a  willful,  deliberate,  premeditated 

licious  intention  to  take  human  life,  and  il 
[*277]  should  believe  that  the  killing  of  Slocui 

defendant  was  not  willful,  deliberate,  preB 
and  malicious,  that  they  cannot  find  him  guilty  c 
in  the  first  degree."  The  opening  clause  of  this  ii 
gives  a  false  definition  of  murder.  This  was  a 
reason  for  refusing  to  give  it.  The  conclusion  < 
struction  was  right,  but  the  court  should  not  ha^ 
in  the  form  presented.  Undoubtedly  when  coo 
instructions  in  favor  of  a  prisoner  which  are  ir 
correct,  but  contain  some  error  or  fatal  defect  in 
of  the  language  used,  it  would  in  many  cases  !>€ 
and  humane  in  the  court  to  point  out  the  defect 
counsel  to  correct  their  instructions;  but  where 
case  counsel  seek  to  get  instructions  on  points 
court  has  already  instmcted  the  jury,  the  court  h 
right  in  rejecting  every  instruction  which  is  not  t 
correct.  In  this  case  the  court  instructed  the  j 
the  points  intended  to  bo  embraced  by  the  thre 
instructions,  and  framed  its  instructions  much  i 
rately  than  those  prepared  by  counsel. 

The  next  error  assigned  is,  that  the  court  belo^ 
giving  its  instructions  to  the  jury;  the  part  of  tl 
tion  complained  of  is  the  following  language:  * 
not  every  assault  that  is  deemed  sufficient  in  law  t 
a  killing  by  the  person  assaulted,  to  the  gradi 
slaughter.  Merely  shaking  a  finger  in  the  face  o 
or  touching  his  face  with  his  finger,  or  laying  a  lii 
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liar  or  breast,  cannot  be  deemed  an  attempt  to  commit  a 
ions  personal  injury  on  the  person  touched.  Neither  is 
'eftuial  to  pay  a  debt,  whether  justly  due  or  not,  to  be 
emed  such  a  serious  and  highly  provoking  injury  as  to  be 
Scient  to  excite  an  irresistible  passion  in  the  mind  of  a 
isooable  person. 

"If  the  jury  believe  that  the  only  assault  made  on  the  de- 
idant  was  of  the  character  above  stated,  and  that  the  only 
Qer  injury  inflicted  upon  him  consisted  in  the  refusal  to 
J  the  money  claimed  by  his  mother,  and  in  the  use  of 
ch  words  as:  You  must  not  speak  to  me  in  that  way;  I 
m't  allow  you  to  speak  to  me  in  that  way,  or  words  of 
nilar  import;  even  with  the  addition  of  tho  words:  Well, 

Ood;  it  yould  be  going  a  great  ways  to  say  that  such 
Baolt  and  provocation  are  sufficient  to  excite  an 
nresistible  passion  in  a  reasonable  person.**    The  [^278] 
incipal  argument  urged  against  this  part  of  tho 
Btniotion  is,  that  the  court  in  giving  it  violated  that  part 

the  constitution  which  declares  that  ''judges  shall  not 
large  juries  in  respect  to  matters  of  fact,  but  may  state  the 
stimony  and  declare  the  law."  The  prohibition  against 
larging  juries  in  respect  to  matters  of  fact  was  only  iu- 
oded  to  prevent  judges  from  saying  in  regard  to  any  fact 

legard  to  which  there  was  any  evidence  introduced  that 

was  or  was  not  established.     Whilst  the  court  is  the  sole 

dge  as  to  the  admissibility  of  evidence,  after  it  has  been 

Ixnitted,  as  to  any  point  in  a  case,  the  jury  are  the  solo 

dges  as  to  its  credibility,  weight,  and  sufficiency.     W^hilst 

^  jury  must  determine  whether  a  disputed  fact  (about 

l^ich  some  evidence  has  been  introduced)  has  been  estab- 

*ted,  the  court  may  properly  tell  the  jury  what  will  be  the 

B<tl  effect  of  the  establishment  of  such  fact.     In  this  case 

^  court  did  not  pretend  to  tell  tho  jury  whether  an  assault 

ul  been  made  on  the  defendant,  but  merely  told  them  if 

ich  assault  had  been  made,  as  was  described  by  the  do- 

odant  in  his  own  testimony,   what  would  be  the  legal 

'ect  of  such  assault.     The  law,  as  applied  to  the  supposed 

ite  of  facts,  was  certainly  correct. 

File  next  point  made  by  appellant  is  in  regard  to  the  mis- 
NcT.  DEa.-47 
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conduct  of  the  jury.     It  appears  that  during  the  progrees 
of  the  trial  aud  whilst  the  court  had  taken  a  recess,  the  joiy 
were   in  the   court-house   in   charge   of   a  deputy  BheriS. 
There  was  an  open  window  to  the  court-room,  and  a  cum- 
ber of  persons  were  standing  about  this  window  on  the  out- 
side.    The  jury  and  deputy  sheriff  were  at  the  same  wiodov 
inside.     One  of  the  jurors  nearest  the  window  saw  a  news- 
paper in  the  hands  of  a  spectator  and  asked  him  for  it 
The  party  addressed  handed  up  the  paj>er  to  the  juror,  saj- 
ing  no  more  than  ** certainly,"  "you  are  welcome,"  or  som^ 
short  answer  of  this  kind,  having  no  reference  to  anything 
other  than  the  loan  of  the  paper.     The  juror  glanced  over- 
the  Eastern  dispatches,  aud  just  at  this  time  the  judge  came 
in  and  he  handed  the  paper  back  to  the  party  from  wfaom 
he  borrowed  it.     This  is  complained  of  as  miscoDduct of 
the  jury  entitling  the  defendant  to  a  new  tiial.    Nothing 
which  took  place  on  this  occasion  could  by  possibility  hiw 

influenced  the  mind  of  the  juror  in  finding  his  ver- 
[*279]  diet.     The  proof  *is  satisfactory  that  no  other  cod- 

versation  did  occur  than  as  related  above.  Wliikt 
it  was  imprudent  in  the  juror  even  to  have  held  such  con- 
versation, it  certainly  shows  no  improper  motive  on  hisparl^ 
no  willful  or  premeditated  disobedience  of  the  instructioDS 
of  the  court,  no  intent  to  do  wrong,  and  no  possible  iujoi; 
to  defendant.  It  is  not  such  misconduct  as  to  entitle  de- 
fendant to  a  new  trial. 

The  last  point  made  by  defendant  is,  that  a  juror  sened 
on  the  panel  who,  before  the  trial,  had  expressed  an  unqual- 
ified opinion  as  to  the  guilt  of  the  prisoner.  The  facts  ap- 
pear to  be  that  the  juror  stated  on  his  examination  toachiog 
his  qualifications  as  a  juror  that  he  had  formed  aud  ex- 
pressed an  unqualified  opinion  as  to  the  guilt  or  iDDOceoM 
of  the  prisoner,  but  subsecjuently  had  modified  that  opinioo. 
With  this  state  of  facts  presented  to  the  prisoner's  coanseL 
they  failed  to  challenge  the  juror  for  either  implied  or  actual 
bias,  but  accepted  him  without  objection.  If  the  prisooc^ 
accepts  a  juror  without  objection,  whom  he  knows  to  hire 
formed  and  expressed  an  unqualified  opinion,  be  cannot,  aftff 
verdictj^  raise  this  objection.   If  he  willfolly  takes  his  cUoee 
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th  a  jaror,  lie  must  abide  the  result.     Otherwise  a 

'  conld  always  get  a  new  trial  by  simply  refusing  to 

his  nnquestioued  right  to  challenge  such  jurors  for 

bias. 

adgment  of  the  court  below  is  affirmed,  and  that 

U  fix  a  day  for  carrying  its  sentence  into  execution. 

cwis,  J.,  dissenting: 
judgment  the  indictment  is  fatally  defective,  hence 


IN  WHITE,  Appellant,  v.  N.  P.   SHELDON, 

Kespondent. 

[4  Netada,  280.] 

VJOs  SxBTXCKS  AS  A  CoNsiDRBATioN. — The  rendition  of  professional 

es  is  as  sufficient  a  consideration  to  create  a  trast  in  favor  of  the 

I  rendering  them  as  the  payment  of  money  would  be. 

F  Limitations  as  to  Tbcst.— The  statute  of  limitations  does  not 

to  those  cases  of  expreMS  and  direct  truHts  in  which  the  cestui  que 

las  not  a  fall  and  adequate  legal  remedy ;  but  where  he  has  such 

y  the  statute  will  toll  the  equitable  remedy  precisely  as  it  would 

|al. 

jiTABLE  Actions. — The  statute  of  limitations  embraces  all  char- 

of  actions,  legal  and  equitable,  and  is  as  obligatory  upon  the 

in  a  suit  in  equity  as  in  actions  at  law. 

:km  Causr  of  Aciion  Accrue  aoainst  Tbustck  of  Express  Tbctst. 
stui  que  inuyt  of  an  exprehs  trust  has  no  right  of  action  until  the 
s  denied,  or  some  act  is  done  by  the  trustee  incouBistent  with  the 
and  until  then  the  statute  of  limitations  does  not  begin  to  run. 
FON  Tbustkk,  wukn  Nbckssaiit. — When  a  i)erson  takes  a  title  in 
no.  name  at  the  request  of  another,  who  furnishes  the  considera- 
he  former  has  the  right  to  presume  that  he  is  to  hold  it  until  a 
id  is  made  upon  him  for  it. 

*Pabol  Pxoof  as  to  Tbcsts. — An  express  trust  cannot  be  created 
■ol;  but  all  the  facts  and  circumstances  out  of  which  an  implied 
s  raised  may  be  proyed  by  parol. 
toKB  FBOM  Advanxk  OF  MoKKY. — The  mere  circumstance  of  money 

advanced  by  one  person  to  another,  would  give  rise  to  a  pre- 
ion  of  a  loan  or  payment  of  a  debt,  and  not  to  the  presumption 
;  waa  furnished  for  the  purchase  of  property  in  trust. 
9AIM8T  Tbubtkks — Natubk  AND  LIMITATIONS  OF. — lu  a  case  of  the 
lae  of  property  alleged  to  be  in  trust,  where  it  became  necessary 
I  plaintiif  to  eatablish  facts  out  of  which  the  trust  arose,  and  then 
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to  show  that  the  trust  property  had  been  converted  into  money:  BH 
that  nnder  the  circnmstaiiceB  the  ordinary  action  for  moueyludaod 
received  to  phiintifiTs  u»e  would  not  lie  against  the  trustee,  and  thitfts 
section  of  the  statute  of  limitations  applicable  was  the  four  yetn'U- 
ation,  and  not  the  two  years'  one. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, Storey  County. 

This  cause  was  tried  before  the  judge  of  the  third  jndicttl 
district,  who.  for  the  time  occupied  the  bench.  The  matten 
of  fact  found  by  him  are  stated  in  the  opinion.  Tbe  jodg- 
ment  was  for  the  dismissal  of  the  plaintiff's  bill,  with  costs. 

D.  Corsc/ii  and  R.  II.  Taylor ,  for  Appellant: 

Under  the  findings  a  court  of  equity  will  hold  Sbeldonis 
trustee  to  the  same  extent  and  with  the  same  liabilities  at 
Johnson.  {Millard  \.  Hathaway ,21  CdlAd^;  MalinT.Maik 
1  Wend.,  625.)  The  statute  of  limitations  does  not  commesee 
to  run  until  the  trustee  denies  the  right  of  the  cestnique  trvd, 
and  holds  adversely  to  him,  of  which  the  cestui  que  tnidiu 
notice.  (2  Story's  Eq.,  1520  a;  Kane  v.  Bhodgood,  7  Jolins. 
Ch.,  123;  Boydw.  McLean,  1  Johns.  Ch.  591;  0/xfv.  DtU 
Guei^a,  18  Cal.  73;  DeCouche  v.  Savetier,  3  Johns.  Clif 
214;  Costet'  v.  Murray,  5  Johns.  Ch.,  522;  Wilsmi  v.  Iffl*- 
kiriH,  3  Pet.,  51;  Prevost  v.  6Va/z,  6  Wheat.  481;  IStoij's 
Eq.,  29,  59,465;  2  Id.,  960.) 

Defendant  cannot  avail  himself  of  the  statute  of  frauds^ 
as  he  has  not  pleaded  the  same  in  his  answer.  (OAoir^  t* 
Endkott,  6  Cal.  149.) 

E,  TV.  Hilly er,  for  Bespondent: 

All  agreements  tending  to  establish  a  direct  trust,  or  to 
giveto4in  implied  trust  any  different  character  or  rfW 
from  that  which  by  operation  of  law  would  result  fromlk* 
acts  of  the  parties,  are  void  un^er  the  statute  of  fr«^ 
(^Doio  V.  Jeioell,  1  Fos.  488;  2  Leading  Cases  in  Eq.  706;  S 
Story's  Eq.,  sec.  1201  a;  Parlcei's  Heirs  v.  iJoc/Zey ,  4 Bibb, 
102;  Bottsford  v.  Burr,  2  Johns.  Ch.  406;  Siurtevani^.S^ 
tevant,  20  N.  Y.  39;  SUae  v.  Steere,  6  Johns,  Ch.  1.)  "D* 


,  1888.]  White  v.  Sheldon,  741 

Opinion  of  the  Court — Lewis,  J. 

resnlting  from  the  payment  of  the  purchase-money 
p  be  a  pare,  unmixed  trust  of  the  ownership  and  title, 
Eiot  of  the  proceeds.  {Dow  v.  Jewelly  1  Foster,  488.) 
be  having  consented  to  the  making  of  an  absolute  deed 
leldon,  cannot  prove  by  parol  that  such  deed  was  in 
(20  N.  T.  39.)  The  trust,  if  any,  imposed  on 
ion  wais  an  implied  one,  and  was  within  the  statute  of 
ations.  (2  Story's  Eq.,  sec.  980;  Sheppards  v.  Turpin^ 
at.  Va.  373;  Murdock  v.  Hughes,  7  S.  &  M.  219;  Beck  ford 
ode,  17  Ves.  87;  11  B.  Mon.  161;  Ang.  Lim.  171.)  ' 
16  statute  began  to  run  when   Sheldon  received  the 

from  Johnson.  (2  Story's  Eq.,  sec.  1521  a;  Hill  on 
.  389,  Wharton's  note;  Strimpjler  v.  Roberts,  18  Penn. 
83.)  Had  this  been  an  express  trust,  the  sale  of  the 
nd,  in  1863,  would  have  set  the  statute  in  motion, 
le  V.  Bloodgoody  7  Johns.  Ch.  123;  Ang.  Lim.  171.) 
conversion  of  the  stock  into  money  perfected  the  right 
stion.  (Atwaiei'  v.  Fowler,  1  Ed.  Ch.  423;  Ilvrrcty  v. 
T,  20  Johns.  585;  Stafford  v.  Richardsov,  15  Wend. 
)  And  White,  if  he  had  any  rights,  had  his  action  for 
By  had  and  received  in  the  fall  of  1863.  {Arms  v. 
?y,  4  Pick.  70.)  Lapse  of  time  and  staleness  of  a  claim 
ajood  defense  in  equity,  even  in  cases  where  the  statute 
nitations  has  no  application.  (1  Story's  Eq.  64  et  seq. ; 
)ry'sEq.,  1284,  1520  etseq.;   Dow  v.  Jewell,  1  Foster, 

Strim^ler  v.  Rogas,  18  Penn.  St.  283.) 

ly  the  Court,  Lewis,  J. :  [*283] 

le  material  facts  involved  in  this  case  are  very  fully 
mted  in  the  proceedings  of  the  judge  below,  from  which 
bllowing  may  be  adopted  as  a  statement  of  the  case 
jient  for  an  understanding  of  the  questions  presented 
etermination  upon  this  appeal. 

Chat  N.  P.  Sheldon,  defendant,  was  in  1861  and  there- 
e,  and  so  continued  to  be  a  tenant  in  common  with 
in  persons  composing  and  known  as  the  Uncle  Sam  M. 
and  as  such  tenant  in  common  held  an  undivided  in- 
t  of  thirty-five  feet,  more  or  less,  in  said  company's 
Qg  groundy  situated  between  Virginia  city  and  Amer- 
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ican  Flat,  in  what  is  now  Lyon  county.  State  of 
then  Carson  county,  territory  of  Utah;  that  on 
Johnson  at  that  time  resided  in  said  locality,  ai 
sented  the  interests  of  one  or  more  owners  in  bi 
Sam  Mining  Company's  mining  ground;  that  the  a 
ground  held  by  said  company  at  that  time  was  th 
sand  feet,  and  consisted  of  what  was  known  a^  i 
Sam  Mine;  that  at  said  date  the  said  company  wi 
rassed  with  debts  to  the  amount  of  several  hundre 
owing  to  the  fact  that  several  members  of  the 
neglected  to  pay  their  proportion  of  the  assessn 
had  been  from  time  to  time  levied  upon  the  mc 
said  company  for  the  prospecting  and  developmen 

said  mine. 
[*284]      *"That  early  in  the  year  A.  D.  1861,  sei 

were  brought  before  one  "William  Sm 
an  acting  justice  of  the  peace  within  and  for  sai 
county,  against  the  members  of  said  Uncle  Sam 
upon  the  part  of  some  six,  seven  or  more  person 
the  indebtedness  against  said  company,  as  hei 
mentioned,  which  suits  were  prosecuted  to  judg 
executions  issued  thereon,  under  and  by  virtue 
executions  the  acting  constable  of  the  Silver  cifr 
(in  which  said  justice  of  the  peace  resided)  levied 
sold,  at  judicial  sale,  all,  or  very  nearly  all,  of 
thousand  feet  of  said  mining  company's  ground  U 
H.  TV.  Johnson,  and  executed  to  said  Johnson  co 
for  the  mining  ground  so  sold;  that  the  plaint 
White,  as  the  attorney  at  law  of  the  parties  plaini 
suits,  commenced,  conducted  and  prosecuted  to 
said  suits  in  person,  and  generally  performed  a 
professional  services  in  said  suits  for  said  plaii 
entered  therein  of  record  the  firm  name  of  *  Bedn 
ent  and  White,'  as  attorneys  for  said  plaintiffs  in  i 
that  at  said  judicial  sales  of  said  mining  grounc 
H.  W.  Johnson  bid  in  the  property  in  his  own  J 
deeds  were  thereafter  given  by  said  constable  in  1 
son's)  own  name  as  grantee  for  said  mining  gronii 
the  consideriition  which  was  received  by  said 


July,  1868.]  White  v.  Sheldon.  743 

Opinion  of  the  Conrt — Lowis,  J. 

said  sale  was  paid  by  or  caino  from  the  defendant  herein, 
K.  P.  Sheldon,  and  no  part  of  the  same  was  paid  by  said 
Johnson;  that  owing  to  said  embarrassments  of  said  Undo 
8am  Co.  it  w*as  found  impracticablo  prior  to  the  bringing  of 
said  suits  to  proceed  further  Avith  the  development  of  said 
Bune,  and  it  was  concluded  among  several  of  those  persons 
interested  that  it  was  necessary  to  get  rid  of  the  non-paying 
members  of  the  company,  and,  if  possible,  to  establish  the 
aflairs  of  the  company  upon  a  better  basis,  and  to  this  end 
to  employ  the  services,  and  procure  the  counsel  of  an  attor- 
ney at  law;  that,  thereupon,  the  defendtuit  Sheldon  and  the 
said  Johnson  entered  into  a  parol  understanding  with  the 
plaintiff,  with  a  view  generally  to  relieving  the  then  condi- 
tion of  the  mines  by  dispossessing  the  said  non- 
I»jing  members,  securing  to  the  paying  ^members  [*285] 
tlteir  several  interests  in  the  mining  ground,  and 
paying  off  the  debts  of  the  company,  and  with  the  view 
"Wre  particnlarly   to  the   benefit  gf  said  plaintiff  White, 
defendant  Sheldon,  and  said  Johnson,  by  securing  to  them- 
■dves  the  interest  then  held  by  sjvid  non-paying  members. 
Said  parol  understandings  between  said  AVhite,   Sheldon, 
wid  Johnson,  was  to  the  effect  that  said  Sheldon  was  to  pur- 
^^ase  with  his  own  means,  and  get  into  ])ropor  shape  for 
^ts  at  law,  all  the  outstanding  indebtedness  against  said 
^mpany,   and  to  pay  all   the  costs  of   such  suits.     Said 
plaintiff  White  was  to  perform  all  needful  legal  services  in 
i^riuging  such  suits,  conducting  to  judgment,   and  giving 
^cb  counsel  from  time  to  time  as  should  bo  proper  and 
lieedful  in  the  premises;  and  to  cause  the  mining  grounds 
>f.  said  company  to  be  sold  under  executions  to  be  issued 
ipon.Buch  judgments;  that  said  Johnson  to  bid  in  the  said 
UDing  ground  at  such  sale  in  his  own  name,  and  to  hold 
bat  portion  of  the  same  not  redeemed  by  the  paying  mem- 
ers  of  said  company,  in  equal  moieties  for  himself  and  in 
nist  for  said  Sheldon  and  said  White,  (one-third  to  each) 
r  to  divide  equally  among  the  three  persons  the  proceeds 
(  snch  residue  of  mining  ground,  if  sold;  that  immediately 
lereafter,  and  in  consideration  of,  and  pursuant  to  said 
jieemeuty  the  said  White  brought  and  prosecuted  to  judg- 
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ment  as  aforesaid  the  said  suits,  and  caased  the  i 
said  to  take  place,  making  no  specific  charge  aj 
person  or  persons  for  any  fee  for  legal  servioes  so 
that  after  said  judicial  sales  of  said  mining  grou 
H.  W.  Johnson  (which  said  sales  occurred  on  or 
—  day  of  February  or  March,  A.  d.  1861,)  to  wi 
twenty-third  day  of  June,  a.  d.  1861,  the  said 
made,  executed,  acknowledged  and  delivered 
said  N.  P.  Sheldon  a  deed  (quitclaim  in  f< 
covenant  on  the  part  of  the  grantor,  that  be 
right  and  power  to  sell  and  convey  the  said 
and  that  the  said  premises  are  now  free  and  < 
all  incumbrances,  sales  or  mortgages,  made  o 
by  the  said  party  of  the  first  part ')  of  all  the  ri 
and  interest  of  the  said  Johnson  in  and  to  his  ei 
vided  interest  in  that  certain  quartz  ledge,  forme 

as  the  Uncle  Sam  Ledge,  and  '  now  knc 
[*286]  *Atlantic  Ledge»  and  owned  by  the  Baltic 

situated  in  Gold  Hill  Mining  District 
county'  (Utah  Territory),  together  with  all  tb< 
nances,  etc.,  but  that  said  deed  specified  no  ntim 
nor  quantity  of  mining  ground  in  terms;  that  afte 
stable's  sale,  and  prior  to  the  said  deed  from  J 
Sheldon,  the  said  Johnson  had  executed  deeds  c 
of  said  mining  ground  to  the  paying  members  of 
pany,  amounting  in  all  to  nearly  or  quite  two  thoi 
so  that  at  the  date  of  the  said  deed  to  Sheldon, 
son  had,  in  fact,  a  claim  to  the  legal  title  of  only 
sand  feet,  or  a  little  over,  of  said  mining  grou 
could  bb  subjected  to  the  contemplated  distribn 
said  parol  agreement  between  said  Johnson,  Sh* 
White;  that  the  deeds  to  said  Johnson  from  said 
were  delivered  not  to  Johnson,  but  to  the  said 
after  the  deed  from  Johnson  to  Sheldon,  and  up 
lively  of  said  deeds,  the  said  Sheldon  paid  to  the 
stable  all  arrears  of  the  debts  and  costs  of  said  suit 
ing  to  a  great  portion,  if  not  all  of  the  costs  and 
at  any  time  due  by  virtue  of  said  suits  and  sales; 
time  o£  the  deeOi  iioiii  ^oViu^^u  \.^  '^^<\»cl^  «aii 
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otice  of  the  fact  that  the  constable's  deeds  liad  not 
Lvered  to  Johnson,  bat  that  said  Sheldon  made  the 
>  of,  and  took  the  conveyance  from  said  Johnson, 
16  theory  and  supposition  that  said  Johnson  held 
table's  deeds;  that  in  1863,  Sheldon  sold  all  that 
remaining  of  the  Uncle  Sam  ground,  to  the  Uncle 
I  Baltic  companies,  in  trust  for  the  corporations 
kholders,  in  the  usual  manner,  upon  the  iucorpg- 
:  those  companies,  receiving  in  consideration  there- 
L  in  those  companies,  or  interests  in  stock,  and 
rom  time  to  time  disposing  of  the  stocks  and  min- 
nd  at  rates  now  not  appearing  to  this  court;  that 
I  after  the  deed  from  Johnson  to  Sheldon,  the  said 
,  at  no  time  until  the-  summer  of  1866,  ever  dis- 
isputed  the  alleged  trust  as  to  a  one-third  portion 
*ound  in  favor  of  the  said  Martin  White,  nor 
ny  time  does  it  appear  *that  Sheldon  ex-  [*287] 
admitted  or  avowed  the  existence  of  the 
ged  trust;  yet  from  the  character  of  conversations, 
e  testified  to  as  occurring  from  time  to  time  be- 
id  Sheldon  and  White  until  said  year  1866,  it  is  found 
that  Sheldon  was  at  all  times  fully  aware  of  the 
.  White  claimed  an  interest  in  the  Uncle  Sam  min- 
nd  and  stock  held  by  Sheldon,  as  also  in  the  money 
by  him  (Sheldon)  therefrom,  and  never  denied  the 
f  White,  although  frequently  in  effect  asserted  by 
md  although  frequent  opportunities  were  offered 
denial,  until  said  year  1866;  that  since  the  date  of 
.  from  Johnson  to  Sheldon  the  mining  ground  and 
ave  risen  to  great  value  in  the  mining  stock  market, 
no  account  thereof  has  at  any  time  been  made  by 
>ldon  to  said  White  as  to  any  of  Sheldon's  dealings 
d  mining  ground  or  stocks." 

rincipal  facts  here  stated  are  alleged  in  the  bill,  and 
3f  sought  is  shown  by  the  prayer,  which  is  thus 
''Wherefore,  inasmuch  as  this  plaintiff  is  without 
at  law  in  the  premises,  he  prays  the  judgment  of 
orable  court,  and  that  said  defendant  may  be  de- 
be  a  trustee  of  this  plaintiff  for  the  said  oue-VYivx^i 
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of  the  one  thousand  feet  of  the  Uncle  Sam  compt 
ing  ground,  to  wit,  three  hundred  and  thirty-three 
third  feet,  and  of  all  moneys  or  property  derive 
Rale,  or  an  exchange  of  the  same  in  any  manner 
and  that  said  defendant  may  be  decreed  to  aoooi] 
plaintiff  for  all  moneys  or  property  derived  in  ai 
from  the  sale  or  exchange  of  said  three  handred  o 
three  and  one-third  feet  of  said  mining  ground 
stocks  now  on  hand  received  in  exchange  for  sa 
[ground  or  of  any  part  thereof.  And  that  upon  tl 
due  this  plaintiff  from  said  defendant  being  as 
ihat  he  may  be  decreed  to  pay  the  same  to  thia 
with  legal  interest  and  costs  of  suit.  And  thi 
prays  for  such  other  and  farther  relief  as  may  bi 
equitable  in  the  premises." 

The  defendant,  by  his  answer,  denies  all  thi 
allegations  of  the  complaint,  and  also  pleads  the 
limitations.  Upon  these  facts  it  is  argued  th^t  tl 
performed  by  White  did  not  raise  an  im] 
[*288]  in  his  favor.  Counsel  attempt  to  make  ^ 
tipn  between  the  payment  of  money  in  cm 
kind  and  the  rendering  of  services,  but  we  appr 
distinction  is  one  not  recognized  in  the  books 
taiuable  on  principle.  Equity  looks  to  the  conf 
and  creates  a  trust  in  favor  of  him  who  furnishes 
less  of  whether  such  consideration  be  money  or 
property  given  in  exchange.  Implied  trusts  j 
upon  the  broad  principle  that  he  who  furnishes 
sideration  is  entitled  to  the  property,  and  eqnit 
permit  any  unsubstantial  distinctions  to  defeat  \ 
tion  of  its  liberal  and  rational  rules.  We  know  o 
ciple  of  ethics  or  equity  which  would  justify  the  ( 
a  trust  in  favor  of  him  who  furnishes  money  wh 
purchase  property,  that  would  not  also  create  it  i 
him  who  renders  services  or  labor  for  the  same  p 

The  property  in  question  was  acquired  by  the  i 
the  plaintiff  and  the  money  of  the  defendant,  a 
see  no  reason  why  their  rights  should  not  be  pn 
same  as  if  both  had  furnished  money.     We  the 
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lediatiDglj  conclnde  that  the  facts  found  by  the  judge  bo- 
o«  raised  an  implied  trust  in  favor  of  the  plaintiff. 

The  qaestion  raised  upon  the  plea  of  the  statute  of  limit- 
klioiis  is  one  not  so  easily  solved  or  readily  disposed  of. 
Vhether  actions  brought  to  enforce  trusts  growing  out  of 
be  relation  of  trustee  and  cestui  qiie  tniat  come  within  the 
latote  of  limitations  has  been  a  very  perplexing  question 
D  the  oourtSy  and  one  iipon  which  it  must  bo  admitted  there 
•ppeirs  to  be  much  confusion  in  the  books.  These  propo- 
itioQB  seem  now,  however,  to  be  very  well  established  by 
be  latter  adjudications:  First.  That  the  statute  of  limita- 
idns  does  not  apply  to  those  cases  of  express  and  direct 
rasts  in  which  the  cestui  que  trust  has  not  a  full  and  ade- 
|ttte  legal  remedy;  Second.  In  cases  of  express  trusts 
rhere  the  cestui  qui  trust  had  a  complete  legal  remedy,  the 
iatnte  will  toll  the  equitable  remedy  precisely  as  it  would 
he  legal;  Third.  That  all  implied  trusts  are  within  the 
iatate. 

The  question,  however,  as  to  whether  trusts  are  within 
be  statute  is  not  left  open  to  discussion  in  this  State,  for  it 
B  clear  that  dur  statute  of  limitations  embraces  all 
haracters  of  actions,  ^legal  and  equitable,  and  is  as  [^289] 
bligatory  upon  the  courts  in  a  suit  in  equity  as  in 
otioDs  at  law.  {Lord  v.  Morris,  18  Cal.  484.)  The  English 
btutea  only  applied  to  actions  at  law;  the  courts  of  equity, 
owever,  although  not  bound  by  them,  generally  adopted 
i^ni  as  rules  of  practice.  The  only  facts,  therefore,  gener- 
''y  necessary  to  be  ascertained  in  this  State,  are:  First, 
lie  precise  time  when  the  statute  begins  to  run  in  each 
(Articular  case;  and,  Second.  Which  clause  of  the  statute 
>verH  the  case?  and  these  are  the  only  questions  now  nec- 
Maiy  to  be  determined  in  this  suit.  The  first  section  of 
ir  statute  of  limitations  declares,  ''that  civil  actions  c<in 
Jy  be  commenced  within  the  periods  prescribed  in  this 
t  after  the  cause  of  action  shall  have  accrued." 
[n  ascertaining,  then,  whether  the  statute  has  run  against 

actioni  the  time  must  be  computed  from  the  day  when 
I  oaase  of  action  accrued.  At  what  time,  then,  did,  the 
ise  of  action  accrue  to  the  plaintiff  in  this  case?    It  is 
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claimed  on  his  behalf  that  he  had  no  right  of  action  tu 
the  trust  was  denied  or  some  act  was  done  bj  the  trns 
inconsistent  with  the  trust,  and  such  is  the  conclnsioi! 
which  we  have  arrived.  Johnson  became  a  trustee  at 
request  of  the  plaintiff.  He  attended  the  sales,  bid  in 
property,  and  took  the  certificate  of  sale  in  his  own  na 
in  exact  accordance  with  the  agreement  entered  into 
tween  himself,  Bheldon,  and  White.  And  from  the 
that  it  was  their  intention  to  convey  a  large  portion  of 
the  ground  so  purchased  to  various  members  of  the  mil 
company,  it  may  naturally  be  inferred  that  it  was  also 
understanding  that  Johnson  should  hold  the  legal  title  t 
all  such  conveyances  were  made,  as  a  matter  of  conveni< 
in  making  such  conveyances.  But  whether  any  such  nn 
standing  existed  or  not,  the  legal  title  having  been  takei 
Johnson  at  the  request  of  the  plaintiff,  the  presumptio 
that  he  continued  to  hold  it  at  the  request  of  the  plaii 
Such  being  the  case,  the  plaintiff  could  have  no  right  oJ 
tion  against  Johnson  until  the  trust  was  repudiated  or 
trustee  did  something  inconsistent  with  the  plain tifi*8  rig 
White  may  have  had  a  right  to  demand  a  deed  from  Jc 

son  for  his  interest  in  the  mine  immediately  after 
[*290]  sale,  but  until  such  demand,  and  a  refusal  to  *in 

the  conveyance,  or  until  some  other  act  by  the  ti 
tee  inconsistent  with  the  trust,  no  cause  of  action  co 
have  accrued  to  White.  Can  it  be  said  that  a  trustee i 
accepts  a  trust  at  the  request  of  the  cestui  qiie  trust,  and  i 
does  nothing  inconsistent  with  it,  may  be  sued  at  any  ti 
that  the  cestui  que  (rust  has  a  right  of  action  agaiustk 
when  no  breach  of  duty  is  shown.  A  right  of  action  u«k 
arises  only  from  a  violation  of  contract,  a  breach  of  tn 
or  from  injuries  to  person  or  property.  But  the  plainiil 
this  case  could  not  have  charged  Johnson  with  either 
violation  of  any  contract,  any  breach  of  trust,  or  any  inj' 
to  his  property.  It  cannot  be  claimed  that  a  civil  act 
may  be  maintained  against  a  person  for  an  act  done  at 
request  of  the  person  suing,  and  yet  that  is  all  thatea 
be  alleged  aga\n^\>  So\\w%ow^  for  it  is  shown  that  he  took 
certificates  iu  AiVa  o\«j\i  TitJAXi^  %X.  ^Jcia  '^^t^^^^\^ls;aaab 
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fact  of  itself  would  not  then  give  White  a  right  of 
Nor  would  the  fact  that  he  continued  to  hold  the 
tie  be  any  more  effectual,  for  the  presumption  was 
was  held  in  accordance  with  the  plaintiff's  wishes 
)mething  was  done  to  overcome  such  presumption, 
a  person  takes  the  title  in  his  own  name  at  the  re- 
if  another  he  has  the  right  to  presume  that  he  is  to 
i  until  a  demand  is  made  upon  him  for  it.  Where 
d  property  is  delivered  into  the  possession  of  a 
by  the  owner,  and  no  time  is  fixqd  for  its  return,  no 
f  action  accrues  to  the  owner  against  tbe  bailee  until 
nd  is  made  for  the  return  of  the  property,  or  some- 
3  done  by  the  bailee  inconsistent  with  the  rights  of 
1  owner.  So,  in  a  case  of  this  kind,  it  is  difficult  to 
tand  how  a  cause  of  action  accrues  until  the  trustee 
»mething  repugnant  to  the  trust  or  the  rights  of  the 
ue  trust.    . 

Johnson's  conveyance  to  Sheldon,  in  June,  a.  d. 
»een  made  without  the  consent  of  White,  a  right  of 
would  have  accrued  to  him  at  that  time,  for  such  a 
ance  would  have  been  a  virtual  denial  of  the  trust; 
appears  White  expressly  agreed  to  the  conveyance 
it  was  made. 

>ply  to  the  question  propounded  by  counsel,  whether, 
iveying  to  Sheldon,  he  violated  any  agree- 
)r  understanding  ^between  himself  and  the  [^291] 
BT,  Johnson  replied,  **No;  fori  made  the  con- 
e  to  Sheldon  with  White's  consent,  and  in  trust  for 
with  the  express  understanding  between  Sheldon 
rself  that  he  would  carry  out  our  agreement  made  in 
to  White's  interest."  Thus  Sheldon  after  the  con- 
e  occupied  i^recisely  the  same  position  which  John- 
l  before.  He  took  the  legal  title  not  in  violation  of 
osition  to  any  rights  of  plaintiff,  but  with  his  con- 
Hence  what  has  been  said  with  respect  to  a  right  of 
against  Johnson  will  equally  apply  to  the  defendant, 
e  cases  are  referred  to  by  counsel  fbr  respondent 
it  is  claimed  support  the  proposition  that  the  cause 
on  luscrues  in  cases  of  implied  trust  ImmediOitAl^ 
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upon  the  happening  of  tbo  facts  and  circumstances  out  of 
which  the  trust  is  created.  That  that  would  be  the  time  at 
which  iu  a  majority  of  cases  the  statute  would  begiu  to 
run,  there  is  no  doubt,  because  trusts  of  this  kind  generally 
originate  in  some  breach  of  duty  or  wTong  on  the  part  of 
the  trustee,  so  giving  the  cestui  que  trust  au  immediate  rigLt 
of  action,  ks  if  for  example,  Johnson,  without  autboritj 
from  White  or  Sheldon,  had  taken  the  coustable's  couTej- 
ance  or  certificate  of  sale  in  his  own  name,  a  right  of  action 
would  immediately  have  accrued  against  him,  becande  the 
act  would  be  a  wrong  in  itself  and  an  indication  of  an  ail- 
verae  claim  by  Johnson.  But  the  case  is  very  diflerent 
when  the  trustee  simply  acts  in  conformity  with  the  express 
wishes  of  the  cestui  que  trusty  and  does  nothing  indicative  of 
an  adverse  or  hostile  claim  of  right.  What  is  said  in  tlie 
authorities  referred  to  certainly  has  reference  only  to  tbat 
class  of  cases  which  originate  in  some  wrong,  or  vheie 
the]?i5  is  an  open  adverse  claim  of  right  by  the  trustee. 

In  the  case  olStrimpflerT.  Roberts  (18  Penn.  St.  283),itirill 
be  observed  the  patent  appeared  to  have  been  taken  by  one 
having  no  right  to  take  it,  and  hence  a  right  of  action  ac- 
crued at  once.  That  the  court  intended  to  conBoe  tte 
decision  to  cases  of  that  character  is  evident  from  what  is 
said  at  the  conclusion  of  the  opinion.  "Evidence  of  par- 
chase  money,"  says  the  court,  **paid  by  the  plaintiff  as  tie 
groundwork  of  his  title,  ought  to  be  regarded  by  the  coorf, 

if  the  dat«  of  the  payment  be  more  than  twenty-ODA 
[*292]  *years  before  suit  brought,  unless  it  be  accorapaDiel 

by  an  offer  to  prove  such  acknowledgment  on  tke 
part  of  the  warrantor,  as  will  take  the  case  out  of  tbe  rok 
hero  laid  down.  What  acknowledgments  would  be  saffi- 
cient  for  that  purpose,  is  a  point  not  raised  by  the  recori 
When  I  say  that  the  suit  must  bo  brought  within  twenty-ow 
years  from  the  date  of  the  warrant,  I  speak  of  a  case  lib 
the  present  one,  in  which  the  alleged  trust  is  proved  by  tba 
naked  and  solitaiy  fact  of  the  payment  of  the  purclitt* 
money.  When  the  cestui  que  tntst  has  superintended  tlw 
survey  and  paid  the  officers'  fees,  or  exercised  other  acts  of 
ownership  over  the  land,  the  presumption  in  favor  of  dw 
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ostee  would,  perhaps,  not  begiu  to  arise  until  he  did  some 
it  of  hostility,  such  as  selling  his  title  or  taking  but  a 
itent  to  himself."    The  concluding  portion  of  what  is  here 
loted  seems  to^ustain  the  view  we  have  taken  of  this  ques- 
on,  rather  than  that  contended  for  by  respondent.     So  in 
lecase  of  Pepler  v.  Lodge,  although  some  expressions  are 
Qplojed  which  may  be  construed  to  sustain  the  position 
ien  by  counsel  for  respoudeut,  yet  it  is  j>erfectly  evident 
om  the  following  portion  of  the  opinion,  that  it  was  not 
itanded  to  sanction  any  such  doctrine:  ''lu  England,  it  is 
I  undoubted  rule  in  cases  of  express  trust,  that  the  pos- 
iSsioQ  of  the  trustee  is  the  possession  of  the  cestui  que 
nd,  and  in  that  respect  I  would  follow  the  English  prac- 
C8;  but  when  the  parties  meant  to  create  no  trust,  but  a 
Wit  is  raised  by  operation  of  law,  there  is  nothing  in  the 
lere  circumstance  of  its  existence  to  presume  the  j^osses- 
on  of  the  trustee  to  have  been  otherwise  than  adverse,  the 
dyitj  or  assent  of  the  cestui  que  trust  must  be  shown  dh  in 
W  cases."    But  where  in  this  case  it  is  shown  that  tlio 
tie  was  taken  by  the  trustee  at  the  request  of  the  cestui 
*t  trust,   it  could  hardly  be  presumed  that  he  held  ad- 
^rsely.     Where  the  trust  has  been  created  by  some  amica- 
Ib  arrangement  between  the  trustee  and  cestui  que  tni^t,  wo 
ua  find  no  case  where  it  has  been  held  that  the  statute  bo- 
Qfl  to  run  from  the  time  such  trust  is  created.     It  will  be 
■en,  upon  examination,  that  in  all  such  cases  the  trust  arose 
ft  of  some  wrong  on  the  part  of  the  trustee. 
That  no  parol  agreement  between  the  parties  giving  to  an 
^pUod  trust  an  effect  or  character  different  from 
L&t  which  the  ^law  would  create  from  the  acts  of  [*293] 
%  parties  could  be  admitted  in  evidence  in  cases 
'  this  kind  there  is  little  doubt,  for  that  would  be  simply 
eating  an  express  trust  by  parol,  which  the  law  does  not 
lerate.     But  tliat  all  the  facts  and  circumstances  out  of 
hich  the  implied  trust  is  raised,  may  be  proven  is  clear, 
herwise  the  trust  itself  could  not  be  established. 
As  a  general  thing,  parol  testimony  alone  can  be  protluced 
show  that  the  cestui  que  trust  furnished  the  money  with 
lich  property  is  purchased.     So  it  must  usually  be  shown 
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that  the  money  was  not  loaned  to  the  trustee,  for 
mere  circumstance  of  money  being 'ad vanced  to  an< 
law  would  presume  a  loan,  or  payment  of  a  debt. 
Hence  the  necessity  of  proving  all  the  circumsl 
of  which  the  trust  is  created.  Nothing  more  a 
have  been  done  in  this  case.  It  was  not  attempte 
'  ify  the  constructive  trust  by  any  parol  agreement.  1 
ment  that  the  plaintiff  should  have  an  interest  of 
in  the  mining  ground  or  the  ''proceeds  if  sold/' ' 
wise  a  modification  of  the  trust  which  the  law  wc 
for  the  trustee  mnjs  as  a  general  rule,  not  onlj 
trust  enforced  against  the  property  immediatelj 
with  his  money,  but  also  against  the  proceeds  if  i 
sold  before  he  seeks  his  remedy.  There  would  s 
nothing  objectionable,  therefore,  in  the  evidei 
showed  how  the  property  was  acquired,  and  thai 
was  taken  in  the  name  of  Johnson,  by  the  oonsc 
thd^equest  of  the  plaintiff. 

It  follows  that  no  cause  of  action  oould  acci 
plaintiff  in  this  case,  until  repudiation  of  the  trusi 
son  or  Sheldon,  or  until  some  act  was  done  hosi 
right.  We  find  nothing  of  the  kind  proven  to  hav< 
prior  to  April,  18G3,  when  Sheldon  conveyed  tl 
ground  to  the  corporations  known  as  the  Uncle 
Baltic  Mining  companies,  and  took  stock  in  his  < 
in  lieu  thereof.  This  appears  to  have  been  an  act 
consistent  with  the  plaintiff's  right,  and  at  that  tim< 
of  action  accrued,  and  not  till  then.  This  suitwas  c< 
in  January,  a.  d.  1867.  Thus  a  period  of  less 
years  elapsed  between  the  conveyance  by  Sheldo 

bringing  of  this  action,  and  the  plain! 
[*294]  would  not  bo  barred  by  a  lapse  *of  tim 

four  years,  for  this  form  of  action  is  go 
the  eighteenth  section  of  the  statute  of  limitations 
the  other  sections  of  the  act  seem  to  cover  cas 
kind.  But  it  is  argued  an  action  for  money  hi 
ceived  might  have  been  maintained  by  the  phui 
time  the  defendant  sold  the  stock,  and  that  in  8i 
period  of  two  years  ought  to  bar  his  right.   We  dc 
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lateacli  action  conld  be  maintainecl.  Had  Sheldon  acknowl- 
Iged  in  any  way  that  any  sum  was  due  the  plaintiff,  perhaps 
ich  an  action  might  be  maintained;  but  where,  as  in  this 
186,  it  was  necessary  for  the  plaintiff  to  establish  facts 
at  of  which  a  trust  was  created,  and  then  to  show  that 
le  trust  property  was  converted  into  money,  it  is  very  cer- 
dn  that  such  facts  could  not  be  established  in  an  action 
roogfat  simply  to  recover  money.  The  plaintiff  could  not 
how  himself  entitled  to  any  relief  whatever  until  an  im- 
Bed  trust  was  established,  which  certainly  could  not  be 
one  in  a  court  of  law  and  in  an  action  of  assumpsit;  such 
HBt  can  only  be  established  in  an  equity  proceeding.  So, 
)o.  Ibis  is  the  only  char^tcter  of  action  in  which  the  plaint- 
fconld  obtain  full  and  adequate  relief;  hence  his  riglit  of 
ction  should  not  be  barred  by  the  two  years'  statute.  Hav- 
ig  brought  this  action  within  the  period  prescribed  by  the 
Mate  of  limitations,  it  must  be  maintained. 
Judgment  reversed  and  cause  remanded. 


4^.  F.  KER0HE7AL  and  E.  JULIAN,  Appellants,  v. 
C.  M.  McKENNY,  Respondent. 

[4  Nevada,  294.]' 

toATiT  70B  Chakoe  OF  Yenue.  —  All  affidavit  for  change  of  venne  that 
affiant  '*  verily  believeH,  and  so  says,  that  the  convenience  of  witneBses 
and  the  end  of  jnstice  wonld  be  promoted  by  the  change  of  the  place  of 
trial,"  etc.»  states  mere  couclnslons,  and  not  fact«,  and  is  clearly  insuf- 
ficient. 

^IMAGES  ON  AppeaIi  FOB  Delay. — "Where  an  appeal,  devoid  of  merit  ap- 
pean  to  have  been  mode,  for  delay,  damages  in  addition  to  costs  wiU  be 
imposed. 

Appeal  from  the  District  Court,  Seventh  Judicial  Dis- 
ct,  Nye  County. 

J95]    *Wren  &  Croyland  and  E.  C,  Brearley,  for  Appel- 
lants. 

Thomas  Jiichf  for  Bespondent. 

(1)  3  Nev.  S81:  4  Nev.  219;  10  Nov.  200. 
NxT.  Dxc.^48 
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By  the  Court,  Johnson,  J. : 

The  appellants,  plaintifis  in  the  court  below,  brought  aa 
action  in  Nje  county,  and  afterwards  n^oved  to  change  the 
place  of  trial  to  the  county  of  Lander,  in  anothet 
[*296]  district.  The  only  showing  *made  in  support  of  the 
motion,  was  contained  in  the  affidavit  of  one  of  the 
plaintiffs:  ''That  he  verily  believes,  and  so  says,  that  the 
convenience  of  witnesses  and  the  ends  of  justice  would  he 
promoted  by  the  change  of  the  place  of  trial  of  the  cause  from 
Nye  county  to  Lander  county/'  The  motion  was  denied, 
and  this  appeal  comes  up  from  such  order  under  the  pio- 
visions  of  section  274  of  the  civil  practice  act,  as  amended 
in  1864.  The  affidavit  was  clearly  insufficient  to  wamot 
the  court  in  changing  the  venue.  The  facts,  and  not  the 
mere  conclusions  of  the  affiant,  should  have  been  stated,  so 
as  to  enable  the  court  to  judge  whether  the  convenience  of 
witnesses  and  the  ends  of  justice  would  be  promoted  by 
changing  the  venue.  The  court  properly  overruled  the  ap- 
plication. 

The  appeal  is  utterly  devoid  of  merit,  and,  from  the  cir- 
cumstances of  the  case,  as  it  is  presented  by  the  affidAtiis 
submitted  on  behalf  of  respondent,  we  are  strongly  impressed 
with  the  belief  that  tl^e  appeal  was  made  for  delay,  and, 
therefore,  the  respondent  is  entitled  to  damages  in  additios 
to  the  costs  of  this  appeal. 

It  is  adjudged  that  the  order  of  the  court  below  beaffinied, 
with  costs,  and  in  addition  thereto,  damages  against  app^ 
lants  in  the  sum  of  $50. 

Beatty,  C.  J.,  not  having  heard  the  case^  did  notparf^ 
pate  in  the  above  decision. 
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Statement  of  Facts. 

3SEPH  KLOPENSTEIN  et  al.,  Appellants,  r.  PAT- 
BIOK  MULCAHY,  Eespondeot. 

[4Nkvada,296.] 

Hi  ImoLTmcY  of  Fctbchasxb  of  Gk>oi>8  dobs  hot  Avoid  Sale.— The 
liete  inaolveDcy  of  the  purchaser  of  goods  on  credit,  although  well 
Inown  to  himself,  if  no  false  representations  are  made  and  no  artifice 
Qsed,  will  not  avoid  a  sale  to  him. 

14T  Tjojsa  BcFBissKirrATioKS  wiLii  Avoid  Sals  of  Goods.— Any  false  rep- 
nMDUtions  or  artifice  by  a  parchaMr  of  goods,  if  the  seller  is  thereby 
indnoed  to  part  with  them,  which  otherwise  he  would  not  have  done, 
will  invalidate  the  sale,  whether  the  purchaser  is  solvent  or  in- 
■olvent. 

puxABi  or  Goods  with  Intention  not  to  Pat.— A  sale  of  goods  [*297] 
on  eredit  will  be  avoided  when  the  buyer,  knowing  himself  insolv- 
ent, pnichases  with  the  intention  of  not  paying  for  them,  although  no 
(Use  representations  are  made  by  him. 

Appeal  from  the  District  Court  of   the  First  Judicial 

strict,  Storey  County. 

Ehe  facts  are  stated  in  the  opinion. 

Hittyer  <k  TVhiiTnan,  for  Appellants. 

WUlia$n8  d  Biider,  for  Bespondent. 

Counsel  on  the  respective  sides  discussed  the  case  at 
^t  length,  the  appellants  citing  the  case  of  Seligman  v. 
oZbnan  (8  Cal.  207),  as  laying  down  the  correct  rule  of 
ir  upon  the  main  point  involved;  and  the  respondent  in- 
ting  upon  the  law  as  laid  down  in  Bell  v.  Ellis  (33  Cal). 
A^ppellants  also  cited:  {Coghill  v.  Boriny,  15  Cal.  213; 
^ompson  V.  Bose,  16  Conn.  71 ;  Gardner  v.  Preston,  2  Day, 
^;  Caryy.  Ilotailing,  1  Hill,  311;  Olmsted  v.  Uolailing,  1 
U,  317;  Ford  v.  AUvcUer,  1  Boot,  59;  Brown  v.  JUontgom- 
»  20  N.  Y.  287;  Buffington  v.  Gerrish,  15  Mass.  157;  Van 
^ie  V.  Conover,  20  Barb.  547,  and  Nic/iols  v.  Micliael,  23  N. 
S64.) 

^tespondents  cited:  {Henshaw  v.  Bryant,  4  Scam.  97; 
:5Aoto  V.  Pinner,  18  N.  Y.  295;  Biggs  v.  Barry,  2  Curtis  C. 
269;  BiduaU  v.  Wales,  19  Mo.  36;  Id.  546;  Addington 
Allen,  11  Wend.  375;  JVells  v.  Jeioett,  11  How.  Pr.  B. 
i;  Backent%s8  v.  Speicher^  31  Penn.  325,  and  2  Pars.  Con. 
3,  270.) 
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[*298]      *By  the  Court,  Lewis,  J.  : 

Some  time  during  the  summer  of  1866,  one  Nnma  Grange, 
who  was  then  engaged  in  the  mercantile  trade  in  Virpnia 
city,  began  to  purchase  goods  of  the  plaintiffs,  who  were  ii 
the  same  trade  in  the  city  of  San  Francisco,  under  tbesi 
circumstances:  Being  introduced  to  the  plaintiff  Joeep' 
£lopenstein,  by  a  mutual  acquaintance,  Grange  stated  tbi 
he  wished  to  purchase  a  small  bill  of  goods  upon  a  cred 
of  forty-five  daj's.  Before  selling  the  goods,  Klopenstei 
made  some  inquiries  of  Grange  as  to  his  financial  cond 
tion,  and  his  standing  with  the  merchants  with  whom  helu 
formerly  traded.  The  conversation  which  then  took  pla< 
upon  that  subject  is  thus  related  by  Klopenstein  in  his  te 
timony:  ''I  asked  him  how  he  was  situated  pecuniarily,  an 
with  whom  he  had  been  trading  before.  He  said  Le  hi 
been  trading  with  Booth  &  Go.  and  Peako  &,  Co.,  of  Sacn 
mento  city.  I  asked  him  how  he  stood  with  Booth  &  Co.;  b 
said  he  owed  them  a  few  thousand  dollarf .  I  aske<l  him  boi 
much  he  owed  Peake  &  Co. ;  he  said  a  little  less  than  $4,000 
He  said  he  had  a  good  business,  which  he  hoped  to  increase, 
and  a  stock  of  goods  on  hand  which  would  be  filled  bj  tli( 
assortment  he  proposed  to  take  from  me." 

This  is  ail  of  the  conversation,  as  related  by  plaintii 
Klopenstein,  which  took  place  between  him  and  Grange 
The  witness  concludes  by  saving:  **0n  these  represeDh 
tions  I  sold  him  the  bill  of  goods  in  September." 

Grange,  who  after  his  failure  was  employed  by  theplainl 
iffs,  relates  this  conversation  in  thiswise:  "Italke 
[*299]  with  Mr.  ^Klopenstein,  who  asked  me  in  what  site 
tion  I  stood.  I  told  him  I  owed  a  little  balance  t 
the  house  of  Booth  &  Co.,  and  I  think  I  mentioned  tl 
house  of  Peako  &  Co.,  of  Sacramento.  I  told  him  I  Ija 
been  dealing  largely  in  Sacramento.  I  am  not  certain  tlu 
I  mentioned  the  amount  I  owed.  Klopenstein  asked  me 
it  was  a  couple  of  thousand  dollars.  I  told  him  yes,  abo( 
that;  I  did  not  answer  him  more  definitely  than  that.** 

It  appears  ilvai  at  live  time  of  this  conversflHion  Orange' 
indebtedness  to  liooVXx  &.  Co,^>a.^  ^Q>\skft^vws^cw«c  t5,flW 
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ke  &  Co.  about  $4,300.  The  goods  sold  by  tbe 
t  this  time  amctanted  to  about  $1,100.  Purchases 
^ards  made  at  various  times  up  to  the  first  day  of 

A.  D.  1866,  all  of  which  were  upon  a  credit  of 
lays.     The  goods  purchased  in  September  were 

the  expiration  of  the  time  of  credit,  and  $1,000 
}  also  paid  on  the  purchases  made  afterwards, 
ith  of  February,  Grange's  stock  of  goods  was  at- 
Peake  &  Co.,  upon  the  debt  due  them;  taken  by 
;he  sheriff,  upon  the  writ,  and  held  by  him  at  the 
snrit  was  brought.  The  plaintiffs  now  seek  to 
e  goods  which  were  not  paid  for,  upon  the  as- 
;hat  all  the  sales  were  rendered  void  by  the  fraud- 
epresentationd  made  by  Grange  as  to  the  amount 
ebtedness,  and  subsequent  misstatements  made 
it  various  times  during  the  period  in  which  the 
;ht  to  be  recovered  were  sold.  Upon  a  fair  sub- 
f  the  case  to  the  jury,  a  verdict  was  rendered 
9  plaintiffs,  who  now  appeal  from  the  judgment 
der  refusmg  a  new  trial. 

lese  facts,  the  material  questions  to  be  passed 
iis  court  are :  First.  Did  the  mere  fact  of  Grange's 

(he  knowing  it)  at  the  time  he  purchased  the 
he  plaintiffs,  invalidate  the  sales?  If  not,  then* 
Vere  Grange's  representations  of  his  pecuniary 
or  state  of  business  such  as  to  produce  the  re- 

e  mere  insolvency  of  the  vendee,  although  well 
himself,  will  not  avoid  a  sale,  is  a  propo- 
trongly  fortified  *by  the  authorities  that  [*300] 
^ould  now  be  justified  in  overturning  it. 
V.  Kalkman  (8  Cal.  207)  is  perhaps  the  only  case 
>e  found  in  the  books  announcing  a  contrary  doc- 
must  be  admitted  that  in  that  case  the  supreme 
California,  with  that  spirit  of  reckless  innovation 
frequently  characterized  its  earlier  decisions,  di- 
1  that  the  mere  insolvency  of  the  purchaser  was 
to  invalidate  a  sale;  but  that  case  has  since  been 
and  hence  it  is  no  longer  authority,  e\etL  \iiCj^\v- 
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foruia.  {Bdl  v.  Ellis,  33  Cal.)    Nor  do  we  find  that  there*- 
soning  of  the  coart  in  Segilman  v.  Kalkman  so  cogeni  and 
convincing  as  to  justify  the  adoption  of  the  rule  there  an- 
nounced in  opposition  to  the  general  current  of  antboritj 
both  in  this  country  and  in  England.     It  is  true  this  conit 
is  not  necessarily  bound  by  the  decisions  of  the  coorts  of 
other  States  where  they  are  manifestly  not  supported  bj 
reason;  still  as  those  decisions  in  a  great  measure  consti- 
tute the  common  law  of  our  country,  they  are  usually  en- 
titled to  great  weight,  and  should  not  be  disregarded  exoqpt 
where  clearly  and  manifestly  incorrect;  and,  indeed,  not 
even  then  if  the  decisions  are  numerous  and  uniform,  for  it 
is  generally  more  mischievous  to  unsettle  even  an  incorreet 
rule,  which,  is  thoroughly  established,  than  to  adopt  and 
follow  it.     But  the  law  upon  the  question  under  considera- 
tion is,  we  believe,  not  only  maintained  by  the  authoritiea, 
but  also  founded  upon  correct  principles,  as  the  reasoning 
of  the  judges  in  the  various  cases  in  which  the  subject  ifl 
discussed  will  demonstrate.     Hence  we  have  no  dispoeition 
to  follow  the  doctrine  announced  in  Sdigman  y.  KaOoMht 
but  prefer  to  follow  the  rule  so  well  established  the  other 
way.  {Smith  v.  Smith,  21  Penn.  367;  BucJdeyY.  Aricher,^ 
Barb.,  586;  Mtchell  v.  Worden,  20  Barb.,  253;  CrossY.  Peten, 
1  Greenl.  378.) 

Any  false  representations  or  artifice,  however,  by  the 
purchaser,  if  the  seller  is  thereby  induced  to  part  with  goods 
which  otherwise  he  would  not  have  done,  will  always  in- 
validate the  sale,  for  actual  frt^ud  invalidates  all  transac- 
tions. But  false  representations  or  fraud  will  not  avoid  a 
sale  unless  it  appears  that  the  seller  was  thereby  induced 
to  do  that  which  he  would  probably  not  have  done  except 
for  such  fraud  or  deception.  Although  the  law  ab- 
[*301]  hors  all  *deceit  and  double-dealing,  still  it  would  be 
unreasonable  to  allow  them  to  invalidate  a  transac- 
tion which  they  in  no  wise  influenced. 

If,  therefore,  it  is  made  apparent  tha^  the  false  represen- 
tations had  no  influence  upon  the  action  of  the  vendor,  they 
will  not  avoid  the  sale.  "In  the  first  place,"  says  Parsons, 
''it  is  obvious  iVial  t\ie  liaudi  isixs&i b^  material  to  the  con- 
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nci  or  traosaction  which  is  to  be  avoided  because  of  it, 
or  if  it  relate  to  another  matter,  or  to  this  only  in  a  trivial 
iod  unimportant  way,  it  affords  no  ground  for  the  action  of 
he  court  It  must  therefore  relate  distinctly  and  directly 
p  this  contract,  and  it  mast  affect  its  very  essence  and  sub- 
lancQ.  But  as  before,  we  must  say  that  there  is  no  posi- 
iTe  standard  by  which  to  determine  whether  the  fraud  be 
has  material  or  not.  Nor  can  we  give  a  better  rule  for  de- 
iiding  the  question  than  this:  if  the  fraud  be  such  that  had 
tjDotbeen  practiced  the  contract  would  not  have  been  made 
(T  the  transaction  completed,  then  it  is  material  to  it;  but 
(it  be  shown  or  made  probable  that  the  same  thing  would 
iaT6  been  done  by  the  parties  in  the  same  way  if  the  fraud 
ttd  not  been  practiced,  it  cannot  be  deemed  material."  (2 
?«w.  Con.  267.) 

The  law  as  established  by  the  cases  upon  this  subject 
i^ljr  be  briefly  summed  up  in  this  manner:  First.  That  the 
^  insolvency  of  the  purchaser,  if  no  false  representations 
^  made  and  no  artifice  is  employed,  will  not  avoid  the 
^o;  Second.  Any^false  representations  made  by  the  pur- 
iQser  to  the  vendor  by  means  of  which  the  latter  is  induced 
part  with  property,  which  were  it  not  for  such  represen- 
'^ons  he  would  not  have  done,  will  avoid  the  sale,  whether 
^  purchaser  be  solvent  or  insolvent;  Third.  The  sale  will 
Q*voided  when  a  purchaser,  knowing  himself  insolvent, 
^ohases  goods  with  the  intention  of  not  paying  for  them, 
^«ngh  no  false  representations  are  made  by  him.  (Fer- 
*oii  V.  Cari'ington^  9  Barn.  C.  C.  59;  Ash  v.  Putnam^  1 
U,  302.) 

Vssumiug  that  the  insolvency  of  a  purchaser  will  not  in 
^If  invalidate  a  sale,  two  questions  only  then  remain  to 
answered  in  this  case:  First.  Were  the  plaintiffs  in- 
duced in  the  sale  of  the  goods  in  question  by  the  false 
[presentations  made  by  Grange;  and.  Second.  Was  it  the 
tention  of  Grange  not  to  pay  for  them  at  the  time  of 
iTchase? 

*If  the  testimony  of  the  plaintiff  Joseph  Elopen-  [^302] 
(An  is  taken  as  the  full  and  correct  version  of  the 
mveraation  which  took  place  between  himself  and  Grange, 
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.'it  the  lime  of  the  first  sale  of  goods,  there  could  bo  no  pos- 
sible hesitation  iu  concluding  that  the  plaiutifiSs  were  vnck 
induced  to  sell  goods  to  Grange  by  any  misrepresentatioM 
as  to  his  financial  condition.  According  to  this  testimony 
the  only  misstatement  made  by  Grange  was  in  answer  to 
the  question  as  to  how  much  he  owed  Peake  &  Co.,  his  an- 
swer being  ''a  little  less  than  $4,000,"  when  in  fact  he  then 
owed  that  firm  $4,300.  But  can  it  be  believed  thstihe 
plaintiffs  would  not  have  dealt  with  him  precisely  as  tk<]f 
did  had  they  been  correctly  informed  that  the  debt  to  Peab 
&  Go.  was  $4,300;  certainly  not,  for  there  seems  to  hm 
been  no  disposition  on  the  part  of  Joseph  Ellopensteb  to 
ascertain  accurately  the  amount  of  Grange's  liabilitin. 
Judging  from  his  own  testimony,  the  purpose  seems  to  hnt 
been  only  to  get  a  very  general  idea  of  his  financial  coodi* 
tion.  Indeed,  Klopenstein  appears  to  have  been  indifferent 
even  as  to  the  exact  number  of  thousands  in  which  his  co^ 
tomer  was  indebted.  The  statement  by  Grange  that  ke 
owed  Booth  &  Co.  a  balance  of  a  ''few  thousand  doUan,' 
although  as  indefinite  as  it  possibly  could  be,  seems  to  Iiitb 
been  satisfactory.  With  this  apparent  indifference  as  to 
the  exact  amount  of  indebtedness  it  is  impossible  to  belief* 
that  $300  more  or  less  would  have  influenced  the  plaintift 
action.  Nor  indeed  do  they  intimate  that  had  they  known 
the  exact  sum  due  to  Peake  &  Co.  it  would  have  impairei 
Grange's  credit  with  them  in  the  slightest  degree.  If  bjtb 
equivocation  or  misstatement  of  Grange  the  plaintiffs  «a0 
not  deceived  or  misled  to  their  injury,  the  sale  is  not  ioTil' 
idated,  for,  as  we  have  before  stated,  it  must  be  shown  iU 
the  artifice  employed,  or  false  representations  made,  in- 
fluenced the  vendor  s  action,  before  the  sale  can  be  b^ 
void.  The  testimony  of  Klopenstein  then  makes  out  do 
such  case  of  fraud  as  will  avoid  the  sales;  but  on  the  eoo- 
trary,  it  shows  affirmatively  that  the  underestimate  of  tbe 
debt  to  Feako  &  Co.  did  not  in  anywise  influence  theeredtt 
given  to  Grange.     It  is  true  the  version  given  by  Grange  o^ 

the  conversation  between  himself  and  Joseph  Elop- 
[^303]  enstein  differs  materially  from  Klopenstein's  *^Bteio- 

ment  of  it,  but  the  jury  were  instructed  that  *'if  ^ 
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when  Estrom  &  Grange  made  the  first  pureliase  of 
tiff  the  firm  was  insolvent,  and  Grange  on  its  be- 
lly misrepresented  to  plaintiffs  that  the  firm  was 
Q  the  manner  stated  in  the  deposition  of  Grange, 
testimony  of  Klopenstein,  and  upon  the  faith  of 
(6  statement  the  plaintiffs  subsequently  sold  the 
led  for,  or  any  portion  thereof,  then  such  facts  are 
e  evidence  of  fraud,  and  plaintiffs  are  entitled  to 
And  thus  the  question  whether  the  plaintiffs 
need  by  any  false  statements  of  Grange  to  part  with 
3ds  was  fairly  left  to  the  jury;  and  their  verdict 
iiinst  the  plaintiffs  it  negatives  the  assumption  that 
a  influenced  in  their  sale  of  the  goods  by  any  false 
ts,  and  that  verdict  is  not  so  clearly  against  the 
[  evidence  as  to  authorise  this  court  to  set  it  aside. 
'  seem  to  have  taken  £lopenstein's  version  of  the 
tiou  in  preference  to  that  of  Grange — and  we  are 
eured  to  say  that  they  did  not  do  right.  But  it  is 
on  behalf  of  appellants  that  the  letters  written  by 
o  the  plaintiffs,  at  various  times  after  the^  first  pur- 
3eptember,  were  of  a  character  calculated  to  deceive 
to  the  amount  of  business  done  by  him.  The  jury, 
do  not  seem  to  have  placed  the  same  interpreta- 
ti  those  letters  which  counsel  placed  upon  them, 
e  find  anything  in  them  which  would  be  likely  to 
he  plaintiffs  as  to  Grange's  iiecuniary  condition, 
lention  of  the  amount  of  sales  by  him  upon  some 
T  days  was  evidently  not  done  for  the  purpose 
eing  the  plaintiffs,  for  he  adds:  "Of  course  we 
this  day's  sales  as  extraordinary  for  us.  Let  us  do 
business  regularly  and  everything  will  be  all  right." 
ler  letter  he  mentions  one  day's  sales  which  was 
an  the  average,  but  there  is  nothing  in  it  to  induce 
itiffs  to  believe  that  such  was  the  usual  amount  of 
r  day.  It  is  not  claimed  that  the  amount  of  sales 
were  overestimated,  nor  does  it  seem  at  all  proba- 
the  plaintiffs  were  deceived  as  to  the  amount  of 
which  Grange  was  doing  by  the  mention  of  the 
of  sales  upon  two  different  days,  when  it  is  ex- 


762  Quint  v.  Ophib  Mining  Co.         [Sin>.Ct 

Points  decided. 

presslj  stated  that  the  sales  upon  one  of  these  dap 
[*304]  was  extraordinary,  and  it  is  evident,  from  the*con- 
text  of  the  letter,  that  the  amount  upon  the  othar 
day  was  given  as  unusual.  As  the  case  was  fully  and  iaiilj 
submitted  to  the  jury  we  do  not  feel  warranted  in  seidDg 
aside  their  verdict  upon  the  evidence  as  it  is  presented 
to  us. 

Upon  the  second  point  it  is  only  necessary  to  say  &( 
there  is  no  evidence  whatever  in  the  record  tending  to  shot 
that  Grange  did  not  intend  to  pay  for  the  goods  at  the  tiiDO 
of  the  purchases;  but,  on  the  contrary,  it  is  very  dear  thai 
he  did,  for  it  is  shown  that  he  fully  paid  for  his  first  pnr- 
chases,  and  paid  a  thousand  dollars  or  more  upon  the  pur- 
chases made  afterwards.  And  he  testifies  himself,  thai  be 
honestly  intended  to  pay,  And  believed  at  the  time  he  ob- 
tained tlie  goods  that  he  would  be  able  to  do  so.  Afl  ibe 
instructions  given  by  the  court  were  in  aocordanoe  withtte 
law  as  we  have  stated  it,  any  special  discussion  of  then  is 
rendered  unnecessary. 

Judgment  affirmed. 


L.  QUINT  AND  JAMES  H.  HABDT,  Respondents,  t?.THB 
OPHER  SILVER  MINING  CO.,  Appellant. 

[4NXTAD^,  301] 

^  Conflict  of  Eyidkncb. — A  verdict  will  not  be  set  aside  by  an  ftpfc^ 
court  on  the  ground  of  insufficiency  of  evidence,  where  there  ttMB* 
evidence  to  Bupport  it,  unless  there  be  such  a  decided  prepondeffM^" 
evidence  agiiinst  it  as  to  create  a  conviction  that  it  was  the  resnUof  "^ 
take  or  misconduct  on  the  part  of  the  jury. 

CoNTiNOENT  COUNSEL  Fekh — AVhkn  S(7it  Compbomxsbd. — An  initroetioBii* 
suit  on  a  quantum  meruit  to  recover  counsel  fees,  that,  "If  plaintifii'i' 
was  to  be  contingent  on  success,  and  defendant  settled  the  suit  vSk^ 
plaintiffs*  consent,  plaintiffs  could  recover  what  their  wenkm  ^ 
worth,"  is  not  correct, 

'Ebbob  to  JusnFY  Bkvebsal  must  be  Matkkxal. — A  judgment  viBut' 
reversed  on  account  of  error  in  the  proceedings,  unless  sndi  eoorv 
material  or  calculated  to  mislead  the  jury  or  produce  an  enoMtWi^ 

Instbuction  on   Abstractt  Points  of  Law.  —  An  instmctioii  to  tki  JT 

(1)  4"S©V.  \S6-gav»  lS'Sl«N.«»V-il5;  6  Nev.  203-215;  8  N«v.  121. 
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vpon  the  law  governing  a  Rtate  of  facts  not  developed  iu  the  evidence, 
is  not  an  error  antliorizing  a  new  trial,  nnless  it  is  probablu  sach  instruc- 
tion resulted  prejudiciiilly  to  the  party  complainiug  of  it 
MEL  Fxxs,  Tbavklino  l^PBNSXs  AND  TiMK  L06T. — Au  iustmction  to  the 
jwy  in  a  sait  to  recover  counsel  fees,  that  *'  if  plaiDtiffs  were  employed 
1^  defendant  to  oome  from  San  Francisco  to  Virginia  city,  or  from  Vir- 
ginia city  to  Aurora,  and  there  was  no  special  agreement  as  to  the 
amcmnt  to  be  paid,  they  can  only  recovt^r  the  value  of  the  services 
rendered  at  the  place  where  they  *were  rendered,  with  the  adili-  [*305] 
lion  of  reasonable  traveling  expenses;  and  if  the  traveling  ex- 
pttiBes  were  paid  by  defendant,  then  they  cannot  be  recovered  by  plaint- 
ifla:"    JBdd,  clearly  erroneous,  and  properly  refused. 
WSEts  Fiuk- What  to  bs  taken  into  Acooumt.— To  ascertain  what  may 
be  m  reasonable  compensation  for  services  rendered  b}'  an  attorney,  the 
anuNint  involved,  and  the  character  of  the  business  transacted  by  him 
most  be  taken  into  account,  and  the  time  em[iloyed;  not  the  time  im- 
mediately devoted  to  thp  business  alone,  but  the  time  which  he  must 
loae  from  other  business  in  attending  to  it. 

IlFFKAL  from  the  District  Ooort  of  the  First  Judicial  Dis- 

ttf  Storey  County. 

Che  facts  are  stated  in  the  opinion. 

HUlyer  dt  TVhUman,  for  Appellant. 

Mdrich  &  De  Long  and  Quint  dk  Hardy ^  for  Bespondents. 

*By  the  Court,  Lewis,  J. :  [*306] 

The  plaintiff  bring  this  action  to  recover  the  sum  of 
0,000  claimed  to  be  due  for  legal  services  rendered  for 
e  defendant  at  various  times  during  the  year  1866.  The 
ition  was  tried  by  a  jury,  who  rendered  a  verdict  in  favor 
the  plaintiffs  for  the  sum  of  $5,000.  Judgment  being 
ttered  for  that  sum  by  the  court,  a  motion  for  new  trial 
^  regularly  made  and  overruled.  An  appeal  is  now  taken 
>Ui  from  the  judgment  and  the  order  denying  the  new 
U,  counsel  for  appellant  contending:  First.  That  the  evi- 
nce is  insufficient  to  sustain  the  verdict;  and.  Second. 
'at  the  court  erred  in  giving  a  certain  instruction 
>  the  jury  at  the  request  of  plaintiffs,  and  in  re-  [^307] 
dng  to  give  a  certain  other  asked  by  defendant. 
there  is  a  conflict  in  the  testimony  as  to  what  would  be 
oasonable  compensation  for  the  services  rendered  b^  Wi^ 
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plaintiffs,  and  although  the  preponderance  of  erid 
not  be  in  favor  of  the  verdict,  there  is  at.  least  su 
support  it.     The  law  is  now  thoroughly  settled  t 
diet  will  not  be  set  aside  by  an  appellate  court 
ground  when  the  lower  court  has  refused  to  do 
there  be  such  a  decided  preponderance  of  eviden 
it  as  to  create  a  conviction  that  it  was  the  resu 
take  or  misconduct  on  the  part  of  the  jury.     (3  ( 
New  Trials,  12,  13;  Cohn  v.  Dupont,  3  Sand.  262; 
mibeck,  17  Barb.  388;   5  Sandf.  180;   1  Whitb 
745;   3IaQCWcll  v.  JUcllvoy,  2  Bibb,  211;  Dodge  r.  j 
Meigs,  84;  SeUms  v.  Davis,  4  Yerg.  503;   Hall 
Geo.  428;    Lochoood  v.  Sleioari,  12  Wis.  628;  . 
Lucas,  13  Wis.  617;   Lleioellen  v.   WiUiams,  14 
Cook  v.  Helmes,  5  Wis.  107;  Barnes  v.  itenid^  I 
11  Minn.  296;  Whiimy  v.  Bhmt,  15  Iowa,  283;  5i 
Beiiijhill,  16  Iowa,  183;  Kile  v.  Tttbbs,  32  Cal.  33S 
Lubeckx.  Bullock,  24  Cal.  338.)     Upon  this  grou 
fore,  the  verdict  cannot  be  set  aside. 

The  instruction  which  it  is  claimed  by  counsel 
lant  should  not  have  been  given  to  the  jury  rea 
manner:  **If  phiiu tiffs'  fee  was  to  be  contingent  o 
and  the  Opliir  company  settled  the  suits  without 
consent,  plaintiffs  could  recover  what  their  ser 
worth."  Wo  are  not  informed  as  to  what  particn 
of  this  instruction  is  deemed  exceptionable,  ali 
giving  of  it  by  the  court  below  is  treated  as  an 
titling  the  ai)pellant  to  a  new  trial.  Had  counsel 
trouble  to  state  specially  why  this  instruction  t 
have  been  given,  we  could  discuss  the  matter  m 
standingly;  as  it  is,  we  are  unable  to  discovei 
error  which  seems  so  apparent  to  them.  Certaii 
the  instruction  correctly  states  an  abstract  proj 
law.  (2  Pars.  Cont.  35;  Baldwin  v.  BunieU,  4 
And  the  only  objection  which  it  seems  possible  1 

it  is,  that  it  is  predicated  upon  the  possi 
[*308]  by  *the  jury  that  the  defendant  settled  th 

without  the  plaintiffs*  consent,  when  tin 
evidence  to  support  such  finding. 
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Some  of  the  witnesses  on  behalf  of  the  defendant  testi- 
fied that  the  phiintiffs  were  employed  to  attend  to  the  trial 
of  aeanse  for  the  defendant  in  the  county  of  Esmeralda,  for 
vhick,  if  saccessful,  they  were  to  receive  a  liberal  fee,  but 
if  not,  they  were  only  to  have  their  expenses  paid.  The 
pliintiff  Hardy  testifies  positively  that  no  such  conditions 
over  existed,  but;  that  they  were  to  be  paid  in  any  event. 
It  is,  however,  admitted  that  one  of  the  plaintiffs  went  from 
San  Francisco  to  Esmeralda  to  attend  to  the  action  then 
pending,  and  performed  some  service  about  the  matter;  but 
1K>  trial  on  the  merits  being  had,  the  controversy  was  sub- 
Beqaeutly  settled  by  the  defendant,  the  plaintiffs  being  con- 
salted  about  it  and  making  no  objection.  It  is  to  this  state 
of  hcts  that  the  instruction  was  directed. 

Perhaps  u  court  should  never  assume  the  possibility  of 
ike  jury  finding  any  material  fact,  when  there  is  no  evi- 
dence tending  to  establish  it;  but  if  it  does,  it  is  not  neces- 
sarily such  error  as  will  entitle  a  party  to  a  new  trial.  Er- 
^f  is  not  avoidable  unless  it  be  material,  or  is  calculated 
to  mislead  the  jury,  or  to  produce  a  wrong  result.  To  in- 
Btrnct  tbem,  therefore,  upon  the  law  governing  a  state  of 
l^ts  not  developed  in  the  evidence,  is  not  an  error  autlior- 
^g  a  new  trial,  unless  it  is  probable  that  such  instruction 
*^nlted  prejudicially  to  the  party  complaining. 

In  this  case  the  question  of  consent  to  the  settlement  was 
^t  entirely  to  the  jury,  where  it  rightly  belonged.  They 
^ere  bound  to  find  the  fact  according  to  the  evidence,  and 
bere  is  no  intimation  in  the  instruction  that  they  should 
Jid  the  Bettlement  was  entered  into  without  the  consent  of 
he  plaintiffs.  The  responsibility  of  finding  that  fact  in  ac- 
ordance  with  the  evidence  was  as  completely  left  with  them 
9  if  the  instruction  had  not  been  given.  Hence,  wo  are 
ot  able  to  see  how  the  mere  assumption  that  they  might 
OBsibly  find  otherwise  could  have  misled  them.  If  there 
ere  evidence  showing  that  the  settlement  took  place  with- 
al plaintiffs'  consent,  the  instruction  would  have  been  per- 
ictlj  proper;  there  being  none  whatever,  the  instruction, 
ihough  irrelevant,  could  not  have  induced  the  jury  to  find 
I  if  there  were  such  evidence. 
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[*309]  *It  may  be  conceded  that  the  evidence  w 
have  justified  a  conclusion  that  tiie  detaM 
tered  into  the  settlement  without  the  consent  of  th 
iffs;  nor  is  it  probable  the  jury  so  found,  for  thel 
could  very  properly  have  been  based  upon  the  eri 
the  plaintiff  Hardy,  who  testified  that  the  contract 
him  and  the  defendant  was  unconditional.  If  bo, 
settlement,  with  or  without  the  plaintiff's  eonsei 
not  affect  their  right  to  recover  what  their  services, 
rendered,  were  reasonably  worth.  There  was,  11 
no  such  error  in  giving  this  instruction  as  will  en 
defendant  to  a  new  trial. 

It  is  also  contended  that  the  court  below  erred  : 
ing  to  give  the  following  instruction:  ''If  plainti 
employed  by  defendants  to  come  from  San  Fm 
Virginia  city,  or  from  San  Francisco  to  Anrom,  m 
was  no  special  agreement  as  to  the  amount  to  be  pi 
can  only  recover  the  value  of  the  services  rendere 
place  where  they  were  rendered,  with  the  additioi] 
sonable  traveling  expenses;  and  if  the  traveling  < 
were  paid  by  defendant,  then  they  cannot  be  recoi 
plaintiffs."  Counsel  inform  us  this  sentence  is  the 
ment  of  the  law  governing  the  value  of  the  seFTicc 
case,  and  that  it  should  have  been  given. 

Beason,  says  Coke,  is  the  soul  of  the  law;  and  i 
law  is  perfect  equity;  but  if  we  could  be  persna 
this  instruction  embodied  any  legal  principle  whal 
should  very  seriously  doubt  whether  reason  or  eqt 
in  any  manner  an  ingredient  of  the  law.  When  » 
labor  is  performed  by  one  man  for  another,  and  tfa 
agreement  as  to  compensation,  the  law  presumes  a 
to  pay  what  such  service  or  labor  is  reasonaU} 
justly  and  equitably)  worth.  The  just  and  eqnita 
pensation  which  the  law  thus  awards,  is  determinei 
character  of  the  services  rendered,  the  time  empk 
the  responsibility  imposed  upon  him  who  ped 
Neither  one  of  these  circumstances  is  alone  to  dete 
but  all  must  be  taken  into  consideration. 

To  ascertain  what  may  be  a  reasonable  eompeni 
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Bflnices  rendered  by  an  attorney,  the  amount  involved  and 

the  character  of  tbe  business  transacted  by  him 

Met  be  taken  into  account^  ^because  as  Le  is  liable  [^310] 

it  damages  for  any  negligence,  the  law  gives  him  a 

conpensation  proportionate  to  the  responsibility  imposed 

ipoo  him.    And  the  time  employed  is  always  one  of  the 

tnxoomstances  to  be  considered.    Nor  should  the  time  im- 

Bediately  devoted  to  the  trial  of  a  cause  or  the  transaction 

of  the  business  be  alone  considered,  for  it  is  not  unfre- 

qvently  the  case  that  an  attorney  who  is  employed  at  a  dis- 

Ittice  from  his  usual  place  of  business,  is  compelled  to 

Mglect  his  ordinary  business  for  days  or  weeks,  whilst  the 

time  immediately  devoted  to  the  cause  is  but  a  few  hours. 

Alia  this  very  case,  one  of  the  plaintiffs  was  kept  from  his 

vnal  place  of  business  for  a  month  or  more,  whilst  the 

fine  immediately  devoted  to  the  trial  of  the  cause  was,  per- 

^vg%t  altogether,  not  more  than  three  or  four  days.    Al- 

^Qgh  nci4  immediately  engaged  in  the  cause,  the  attorney 

^ho,  in  attending  to  it,  is  necessarily  kept  from  his  ordi- 

^^  business,  and  compelled  to  be  absent  from  his  usual 

place  of  business,  is  as  much  engaged  for  his  client  whilst 

^  kept  from  his  other  business,  as  he  is  while  actually  eu- 

Boged  in  a  trial. 

It  would  be  absurd  to  say  that  counsel  may  be  called 
^pon  to  attend  to  litigation  in  some  distant  part  of  the 
ioontry,  where  days,  weeks,  or  even  months  aro  employed 
n  reaching  and  returning  from  such  place;  and  yet  that 
le  shall  only  be  allowed  such  compensation  as  would  be 
eaaonable  to  one  located  at  the  place  of  litigation.  If 
be  law  allows  the  attorney  a  larger  fee  for  the  trial  of  a 
aiiae  which  occupies  a  week  than  one  which  is  disposed  of 
J  an  hour,  that  is,  if  time  be  taken  into  consideration  at 
Uy  tbe  time  which  he  is  necessarily  kept  from  other  busi- 
ess  should  upon  every  principle  of  right  be  taken  into  ac- 
Dont  as  much  as  that  immediately  devoted  to  business. 
Vheace  there  is  no  express  contract,  the  law  implies  a  prom- 
le  to  pay  a  reasonable  compensation.  Would  it  be  reason- 
ble  to  pay  an  attorney  who  devotes  a  week  of  time  to  cer- 
lin  business  only,  as  much  as  would  be  a  reasonable  fee 
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for  one  \\'Iio  is  occupied  for  a  few  hours?  Certainly  not 
And  yet  in  this  ca»e  it  is  shown  that  one  of  the  plaintifi 
was  kept  away  from  the  city  of  San  Francisco,  where  be  wis 
located,  for  a  month  at  a  time  in  traveling  from  that  citjto 
different  parts  of  this  State,  in  attending  to  business  for tbe 
defendant;  and  it  is  claimed  by  counsel  tliat  lie 
|"*311]  should  only  recover  *8uch  fee  as  would  be  reason- 
able for  an  attorney  located  at  the  point  of  bnsiDess, 
and  who  in  attending  to  it  would  be  com^yelled  to  negleci 
his  ordinary  and  usual  business  perhaps  but  a  few  houi. 
We  see  neither  reason  nor  justice  in  such  a  proposition. 

As  the  employment  of  the  plaintiffs  to  attend  to  htigatioa 
in  this  State  necessarily  took  them  from  their  usual  business 
for  a  much  greater  length  of  time  than  it  would  had  tliej 
been  located  at  the  place  where  the  business  wastnui&* 
acted,  it  is  but  just  that  the  time  thus  employed  should  be 
taken  into  consideration  in  estimating  the  compensation 
which  they  should  recover. 

The  instruction  was  very  properly  refused. 

Judgment  affirmed. 

By  Beatty,  C.  J.,  concurring: 

The  verdict  in  this  case  seems  to  be  sustained  bjtk0 
weight  of  evidence.  I  fully  concur  with  Justice  Lewis  ift 
his  views  as  to  the  correctness  of  the  legal  principle  con- 
tained in  the  instruction  given  at  the  request  of  the  plaintilb- 

The  legal  principle  contained  in  the  instruction  being 
correctly  stated,  an  appellate  court  ought  not  to  reverse  tto 
judgment  because  of  the  giving  of  such  instruction,  nnlesi 
it  appears  from  the  whole  case  that  it  probably  misled  tto 
jury  and  produced  the  verdict  that  could  not  otherwise  hai^ 
been  given.  The  instruction  was  hardly  applicable  to  ths 
state  of  facts  developed  by  the  testimony,  yet  I  cannot  see 
how  it  could  really  have  affected  the  verdict.  The  testimonj 
shows  that  there  was  an  understanding  to  the  effect  that,  i( 
plaintiffs  succeeded  in  obtaining  a  favorable  result  in  aee^ 
tain  suit  then  pending  against  the  present  defendant,  they 
were  to  be  paid  a  much  more  liberal  fee  than  if  the  soii  ter- 
minated unfavorably.     Before  the  termination  of  the  oon- 
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hoTersf  the  cose  was  compromised,  with  the  advice  aud 
OODsent  of  the  present  plain  tiffs.  This,  I  think,  entitled 
tbun  to  a  reasonable  compensation  for  their  services.  In 
liid  hypothetical  case  in  the  instruction,  the  jury  are  told,  in 
cfeott  that  they  were  entitled  to  reasonable  compensation 
bt  their  services. 

The  instruction  being  theoretically  correct  and  not  calcu- 
lated to  produce  any  injury  to  the  defendant,  I  see 
no  reason  why  the  *judgment  should  be  reversed.  f*312]\ 
I  ooncnr  in  the  views  of  Justice  Lewis  in  regard  to 
ike  instruction  refused,  and  think  the  judgment  of  the  court 
1>dow  should  be  affirmed. 

JomraoNy  J.,  concurring: 

I  concur  in  affirming  the  judgment 


THE  STATE  OF  NEVADA  ex  rel.  OSOAK  GREEN- 

BAUM  V.  E.  RHODES. 

[4  Nbvada,  312.] 

°*XjB  OF  PuBLio  Landr  OF  Statk. — Scction  17  of  the  act  of  April  2,  1867, 
for  the  selection  and  sale  of  lands  granted  by  the  United  States  to  the 
State  of  Nevada,  (Stat.  18(i7.  165,)  in  constitntional. 

'^  OF  Fbockeds  of  School  Lakds. — Section  3  of  article  XI  of  the  consti- 
tution prohibits  the  IcgiKbiture  from  using  the  fuuds  arising  from  the 
nle  of  the  pnblic  landn,  which  were  panted  for  educational  purposes, 
for  any  other  branch  of  State  expenditure  except  that  immediately  con- 
nected with  the  educational  Kystem;  but  it  does  not  prohibit  the  use  of 
a  part  of  the  trust  estite  fur  the  purpose  of  making  the  rest  available. 

Application  for  mandamus. 

Thomas  Wells,  for  Respondent: 

Argned  in  favor  of  tbe  constitutionality  of  the  law,  and 
[ted  the  various  sections  of  the  statute  and  constitution 
lat  are  referred  to  in  the  opinion. 

(1)  As  to  eoBStmetion  of  aectioa  3,  art  XI  of  the  constttntioo:  10  Nev.  291. 
Kkt.  DTC.-49 
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[*314]      *By  the  Court,  Beatty,  C.  J. : 

This  case  was  brought  before  us  by  petition  for 
mandamus  to  compel  the  treasurer  of  State  to  pay  a 
warrant  drawn  on  and  payable  out  of  the  school  fane 
State.  The  only  question  raised  is,  whether  the  seve 
section  of  the  act  of  18G7,  entitled  *^  An  act  to  pra 
the  selection  and  sale  of  land  granted  by  the  Umte< 
to  the  State  of  Nevada,"  is  coubtitutional.  The  ; 
long  one,  providing  the  mode  and  manner  of  sell 
lands  granted  to  this  State  hy  the  general  governm 
method  of  investing  the  proceeds,  etc.  Section  9 
other  things,  ])rovides  that  on  each  sale  made  the 
of  the  land-office  shall  collect  a  fee  of  one  per  cei 
the  amount  of  sale,  to  bo  used  in  defraying  the  exp 
be  incurred  under  the  act,  and  requires  the  registe; 
this  fee  into  the  State  treasury,  to  the  credit  of  the 
school  fund.  Section  17  provides  for  drawing  war 
the  general  school  fund  for  the  expenses  of  carrying 
into  operation.  If  these  warrants  were  not  to  ex( 
one  per  cent,  collected  by  the  register,  there  woi 
haps,  no  question  arise  as  to  the  constitutionalitj 
seventeenth  section.  But  there  is  no  doubt  but 
one  per  cent,  will  fall  far  short  of  paying  all 
penses  of  carrying  this  act  into  effect;  and  the  < 
ai'ises  whether  any  part  of  the  proceeds  of  the  sale 
can  be  diverted  for  that  purpose,  or  whether  the 
bound  to  pay  all  these  expenses  out  of  its  ordina 
nues,  leaving  the  proceeds  of  the  lauds  an  inviolal 
not  to  be  reduced  by  expenses  of  conversion  or  ot 
To  determine  this  question  we  must  look  into  th 
congress  in  relation  to  this  matter,  as  well  as  our  ( 
stitution.  In  1841  congress  passed  a  law  granting  to< 
State  five  hundred  thousand  acres  of  land,  to  be 
purposes  of  internal  improvements.  This  law  wai 
effect  in  each  new  State  as  it  was  admitted  into  th( 

and  of  course  affected  this  State.     In  1862 
[*315j  passed  a  law  granting  to  each  of  the  Statei 

Union  (excluding  those  States  at  that  time 
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hirty  thousand  acres  of  laud  for  each  senator  and 
)utatiye  such  States  might  have  in  congress,  to  be 
nd  the  proceeds  held  in  trust  for  the  establishment  of 
cultural  or  mechanic  arts  college.  This  act  expressly 
es,  and  makes  it  a  condition  of  the  grant,  that  any 
icceptiug  thereof  shall  pay  out  of  its  ordinary  reve- 
le  expenses  of  selliug  the  land,  converting  it  into 
t-bearing  bonds,  etc.  This  act,  as  it  was  passed, 
)  provision  extending  its  benefits  to  States  thereafter 
dmitted.  In  1864  an  act  was  passed  enabling  Nevada 
ome  a  State.  In  this  enabling  act  there  was  a  grant 
sixteenth  and  thirty-sixth  sections  of  the  public  lands 
the  State  for  common  school  purposes.  In  the  same 
"ty  sections  of  land  are  given  to  aid  in  building  a 
lOuse  and  penitentiary.  In  this  act  nothing  is  said 
the  State  bearing  any  expenses  of  the  sale,  etc.,  of 
Ands  granted.  In  1866  the  benefit  of  the  act  of  1862, 
aglands  for  agricultural  colleges,  etc.,  is  extended  to 
a,  and  this  State  is  authorized  to  apply  the  proceeds 
ninety  thousand  acres  of  land  to  the  establishment  of 
iDg  college  instead  of  an  agricultural  college.  In 
respects  Nevada  would  seem  to  be  bound  by  the  same 
ions  in  regard  to  the  expenses  of  sale,  etc.,  as  the 
States.  In  this  same  act  of  1866  there  is  granted  to 
lie  of  Nevada  sevent}'  sections  for  the  establishment 
tate  University.  In  this  grant  there  is  no  condition 
3d  in  regard  to  the  expense  of  sale,  and  conversion 
ceeds  into  interest-bearing  bonds, 
og,  then,  all  the  acts  of  congress  into  consideration. 
Id  seem  that  the  State  stands  in  the  situation  of  an 
ry  trustee  as  io  all  these  lands,  except  the  ninety 
nd  acres  granted  for  the  puri)ose  of  establishing  an 
itural  or  mining  college.  In  regard  to  this  particular 
the  State  has  assumed  not  only  the  burdens  of  an  or- 
trustee,  but  has  also  undertaken  to  bear  the  expense 
verting  the  trust  land  into  interest-bearing  bonds, 
i  calling  on  the  trust  fund  for  reimbursement.  In 
iases,  where  the  State  stands  in  the  place  of  an  ordi- 
ugtee,  there  could  bo  but  little  doubt  that  she  would 
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have  the  right  to  make  the  trust  land  bear  the  ex] 
couversion  into  stocks  or  other  interest 
[^310]  funds,  unless  there  is  something  in  our  own 
tution  requiring  the  legislature  to  pay  the  < 
of  this  conversion  out  of  other  funds.  The  third  8 
article  XI  of  the  State  constitution  reads  as  folio 
lands,  including  the  sixteenth  and  thirty-sixth  sei 
every  township,  donated  for  the  benefit  of  public  » 
the  act  of  the  thirty-eightli  congress,  to  enable  tli 
of  Nevada  territory  to  form  a  State  government^  t 
thousand  acres  of  public  lands  granted  by  an  ae( 
gress,  approved  July  2,  a.  d.  1862,  for  each  sen 
representative  in  congress,  and  all  proceeds  of  h 
have  been,  or  may  hereafter  be  granted  or  approp: 
the  United  States  to  this  State,  and  also  the  five 
thousand  acres  of  land  granted  to  the  new  States  i 
act  of  congress  distributing  the  proceeds  of  ill 
lands  among  the  several  States  of  the  Union,  appn 
1811;  pivvided,  that  congress  makes  provisions  fo 
thorizes  such  diversion  to  be  made  for  the  purpof 
contained,  all  estates  that  may  escheat  to  the  Sta 
such  per  cent,  as  may  be  granted  congress  on  tb 
land,  all  fines  collected  under  the  penal  hiws  of  tl 
all  property  given  or  bequeathed  to  the  Stiite  f< 
tional  pui*poses,  and  all  proceeds  derived  from  any 
said  sources,  shall  be,  and  the  same  are  hereby 
pledged  for  educational  ])urpo8es,  and  shall  not  1 
f erred  to  any  other  fund  for  other  uses;  and  tin 
thereon  shall  from  time  to  time  be  apportioned  *ai 
several  counties  iu  proportion  to  the  ascertained  nn 
persons  between  the  ages  of  six  and  eighteen  yea 
the  different  counties,  and  the  legislature  shall  pr 
the  sale  of  floating  land  Avorrants  to  cover  the 
lands,  and  for  the  investment  of  all  proceeds  deri 
any  of  the  above-mentioned  sources,  iu  United  Stat 
or  the  bonds  of  this  State;  provided^  that  the  intc 
of  the  aforesaid  proceeds  shiUi  be  used  for  ednoati< 
poses,  and  any  surplus  interest  shall  be  added  to 
cipal  sum;  and  j/i^vided  farUiei\  that  such  pGartioE 
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iDterest  as  may  be  necessary,  may  be  appropriated  for  tbe 
Bopport  of  tbe  State  uuivcrsity." 

li  is  conteuded  by  respondent  tbat  tbis  section ,  wbicb 
pledges  tbe  several  classes  of  land  tberein  men- 
tioned and  all  proceeds  *tbereof  for  educational  [*317] 
pai-poses,  and  declares  that  sucb  proceeds  sliull  not 
be  transferred  to  any  otber  fund  for  otber  uses,  does  in 
effect  prohibit  tbe  legislature  from  nsing  any  portion  of  tbe 
proceeds  of  sale  of  these  lands  to  sell  other  land,  and 
thereby  make  tbe  trust  estate  which  it  holds  available  for  its 
proper  and  legitimate  uses.  Possibly  sncli  may  have  been 
tbeiuteDtion  of  tbe  framers  of  our  constitution,  for  the  in- 
tent in  not  very  clear.  Wo  are,  however,  inclined  to  think 
tlie  convention  did  not  intend  to  go  so  far.  Probably  the 
'  iulant  was  only  to  prohibit  tbe  legislature  from  using  tho 
foncU  arising  from  tbe  sale  of  these  lands  for  internal  im- 
provements or  any  other  brancb  of  State  expenditure  except 
tliat  immediately  connected  with  our  educational  system. 
They  probably  bad  no  intention  of  prohibiting  the  State 
ln>m  using  a  part  of  tbe  trust  estate  to  make  the  rest  avail- 
able; but  if  their  attention  bad  been  called  to  the  subject, 
would  have  left  tbe  State  just  where  the  act  of  congress 
placed  it,  in  tbe  room  of  an  ordinary  trustee  with  tho  legal 
'igkt  to  use  a  part  of  the  trust  esttito  to  make  the  ])alance 
available. 

lu  any  event  the  point  is  too  doubtful  and  uncertain  to 

***Uiorize  tbis  court  to  pronounce  the  act  of  tho  legislature 

^''Oonstitutional.     In  holding  that  the  legislature  may  use 

*  part  of  tbe  proceeds  of  tho  land  granted  to  tliis  State  to 

'^^e  the  remainder  available,  wo  refer  to  otber  lands  than 

^^  ninety  tbousand  acres  granted  to  establish  an  agricul- 

**Utll  or  mining  college.     So  far  as  these  ninety  thousand 

*^^«8  are  concerned,  tbe  legislature,  by  the  terms  of  its  com- 

^*^t  witli  the  general  government,  must  provide  the  means 

^m  its  ordinary  sources  of  revenue  to  pay  tbe  expenses  of 

*^^ling  the  same  and  investing  the  proceeds  in  bonds.     In 

*^Q  meantime  tlio  State  may  select  all  its  other  lands,  and 

^e  cost  of  selecting  and  selling  those  lauds,  the  proceeds 

^f  wbicb,  when  sold,  go  into  tbe  school  fund,  may  be  paid 
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by  warrants  drawn  on  and  payable  out  of  the  common  school 
fund. 
A  peremptory  writ  of  mandamus  will  issue 

Johnson,  J.,  did  not  participate  in  tlie  foregoing  decision. 


THE  STATE  OF  NEVADA,  Respondent,  v.  THE  MAN- 
HATTAN SILVER  MINING  COMPANY,  Appellast. 

ti  Nkvada.  318.J 

Umauthobized  Alteration  in  AflSEssMENT  lioLii. — The  assessor  basoos^ 
thority  to  make  any  a)teraHoD  after  the  roll  has  passed  out  of  hu  haa<U 
as  such  asseKsor;  and  where  such  an  alteratiou  was  made  to  correct  i 
mistake:  Held,  that  the  roll  in  its  original  state  was  the  proper  osMiS' 
ment  roll ;  that  as  it  remained  legible,  as  originally  made,  the  nnaotlMV- 
ized  alteration  did  not  avoid  it;  and  that  it  was  competent  eviddsee  oo 
the  alteration  being  accounted  for. 

Altebations  and  Ebabubkh. — No  one  can  be  deprived  of  the  benefit  of  ft 
deed,  instrument,  contract,  or  written  evidence,  on  account  of  an iKff' 
ation  or  erasure,  provided  it  appear  that  such  erasure  or  at:entioiffii 
made  without  the  knowledge  or  consent  of  the  party  wishing  to  use  tb0 
same,  and  it  can  be  aKcertaiued  by  any  legal  method  of  arriving  »i  ih9 
knowledge  of  that  fact  how  the  instrument  originally  read. 

Assessment  Roll  in  Hands  op  Collkctob  cannot  be  Altered.  —  Kdtber' 
an  assessor  nor  a  district  attorney  can  alter  an  atisessment  roll  iftertk^ 
same  has  been  turned  over  to  the  collector  of  taxes. 

TBANScitiPT  MUST  SHOW  Facts  Dibkcxly.— To  establish  a  fact  so  thit  th^ 
supremo  court  can  act  upon  it,  a  transcript  must  show  evidence  iutnh" 
duced  in  relation  to  it,  or  an  admission  of  it  by  opposite  counsel,  or  ^^ 
certificate  of  the  judge  who  tried  the  case  to  that  effect,  or  a 
statement  of  the  circumstance  as  having  in  some  way  been  shown  on 
trial. 

State  Taxes  nekd  not  be  Levied  by  County  Commissionebs.  —  The  le 
of  State  taxes  by  the  commissioners,  though  provided  for  in  therereni 
laws,  is  an  idle  ceremony,  for  the  reason  that  the  levy  is  made  bj 
legislature. 

County  Taxes  must  be  LKvrED  by  County  Commissiokebs.— TW-** 

[*319']  amount  of  taxes  *for  county  purposes  must  be  fixed  and  len*-*--" 

by  the  commissioners. 

No  Equalization  op  Taxes  Necessaby  where  no  Injustice  CompuB*^ 
OP. — There  is  no  necessity  of  an  equalization  of  any  assessment  roll,  in>* 
less  some  one  complnins  of  injustice  in  the  Assessment. 

Complaints  as  to  Akhkssmenth  on  Pboceeds  op  Mines.  —  A  iaxpi)V  00 
the  proceeds  of  mines  may  complain  of  inequality  of 
him  at  any  time  before  the  taxes  are  oolleded  or  sued  lor. 
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SJOUBKMENTS  OF  MkKTZNGB  OF  COUNTT   CoHMISSIONKBH. — TllO  judgeS  dis- 

cnsH  the  question  as  to  the  time  when  the  meeting  shonld  bo  held,  and 
the  power  of  the  commissioners  after  adjournment  to  revoke  the  order 
and  meet  at  an  eiirlierr  day. 

OsJicnoNB  TO  Findings. — Objections  that  findings  are  not  sufficiently 
Epecific»  and  that  some  of  them  are  conclusions  of  law  instead  of  find- 
ings of  fact,  cannot  be  made  available  on  appeal,  unless  application  to 
correct  or  amend  them  is  shown  to  have  been  made  in  the  court  below. 

Iatob,  kto.  v.  Choliar-Potosi  Co.,  2  Nev.  8<5;  State  v.  Estabbooe,  3  Nkv. 
173,  AND  Statk  v.  Kruttschni'it,  4  Nkv.,  as  to  constitutionality  of  act 
of  April  2,  18G7,  imposing  quarterly  tax  upon  proceeds  of  mines,  ap- 
ptoved. 

*Appeal  from   the  District  Court  of  the  Sixtli  [*320] 
Judicial  District,  Lander  County. 
The  facts  are  stated  in  the  opinion. 

J).  Cooper  and  Wren  dc  Croyland^  for  Appellant : 

The  court  erred  in  admitting  in  evidence  the  assessment 
Holland  delinquent  list,  because  the  same  had  been  altered, 
^uged  and  erased  in  material  points,  and  the  alterations 
were  unaccounted  for.  (1  Greenl.  Ev.,  g§  483,  564,  505, 
^•)  As  the  act  of  April  2,  1867,  repealed  the  law  under 
•^hich  the  commissioners  made  the  levy,  their  acts  were 
''oid.  {BuUer  v.  Paliner,  1  Hill,  324  et  seq.;  Billings  v.  Har- 
*y»  6  Gal.  383;  Bowers  v.  Beck,  2  Nev.  158.)  The  meeting 
'^ -April  13^  not  being  properly  called,  was  illegal,  and  all 
''<H5e©diugs  had  thereat  were  void.  (El  Dorado  County  v. 
•W,  11  Cal.  130.)  The  act  of  April  2,  1867,  is  not  and 
^**  Hot  intended  to  be  retrospective  and  retroactive  in  its 

P^J^ation.  ( V.  Van  Fleck,  7  Johns.,  499;  Smith's  Com., 

i  l49,  759;  Jackson  v.  Van  Zandl,  12  Johns.,, 174;  Hackle y 

"   Sprnfjne,    10   Wend.,    114;  People  v.  Columbia   Co.,  10 

'^lid.,  365;  Ferric  v.  Public  Adminislrator,  3  Bradf.  263; 

^Irner  v.  Conly,  4  Denio,  376;  Say  re  v.  JVisner,  8  Wend., 

Robert  M,  Clarkci  Attorney' General,  for  Respondent,  con- 
"^uded  that  the  legislative  power  of  taxation  was  unre- 
stricted except  as  to  **  uniformity  and  equality,"  and  that 

•liis  limitation  had  no  reference  to  the  time  or  manner  of 

*-     — .  I  — ■ • — — ^— 

(1)  ObjectiQBt  ibat  muti  be  bumU  in  court  below:  3  Nev.  47;  3  Ker.  380;  9  Nov.  359. 
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taxation,  but  simply  required  tbat  all  property  shoald  be 
taxed  (except  as  reserved  iu  tbe  constitation)  at  a  nnifoim 
rate.  (People  ex  rtl,  Blandingv.  Biirr^  13  Cal.  350;  Peofky, 
Seymour,  16  Cal.  341 ;  Alayoi',  etc.  v.  CholUn'^PoUm  S.  M.  Co., 
2  Nev.  86.)  That  tbe  act  of  April  2,  1867,  was  retrospect- 
ive, as  to  waut  of  findings  and  exceptions.  (James  y.  M- 
Hams,  31  Cal.  211;  Green  v.  Clark,  31  Cal.  591.) 

H.  ilayeiibaum,  District  Attoriiey  of  Lander  County,  also 
for  Bespondeut: 

Tbe  alteration  of  an  instrument  by  a  stranger,  withooi 
tbe  privity  or  consent  of  tbe  party  interested,  does  soi 
affect  tbe  original  if  tbe  terms  of  tbe  original  can  be  aseer- 
tained.  (Piggott's  case,  11  Coke,  27;  lien  free  v.  Brmief, 
6  East.,  309;  Masiei^  v.  MUler,  4  T.  R.,  339;  3  T.  R,  151; 
lieeae  v.  Overbaughy  6  Cow.,  746;  2 Pars.  Cent.,  223;  8  Gov., 
71;  11  Mass.  413,  477;  Pr.  Act,  sec.  395.) 

Tbe  levy  under  tbe  old  law  of  an  annual  tax  bad  beenmadi 
in  Marcb,  1867,  and  afterwards,  on  tbe  passage  of  the  act 
of  April  2,  18G7,  a  quarterly  levy  was  made,  taking  tbe  place 
pro  tanio  of  tbe  former  levy.  Tbis  was  not  improper.  (State 
V.  JEastabrook,  3  Nev.  173;  JVan-en  v.  Cliarleston,  2  Graj,85; 
Com.  V.  Kimball,  24  Pick.  359;  Finlier  v.  McGirr,  1  G»y. 
21;  Dank  oj  Uamilton  v.  Dudley's  Lessees,  2  Pet  626;  8e^ 
wick's  Stat.  Law,  595;  People  v.  McCreery^  34  Cal.  43i) 
All  remedial  laws  are  retroactive  unless  tbe  statute  is  «i- 
pressly  limited  to  future  operation.  (Virginia  y.  Chdkt' 
Potosi,  2  Nev.  92;  1  Hill,  327;  Moi-se  v.  Gould,  11  N.I 
281;  Barllett  v.  Lang,  Ad.,  2  Al.  401;  Gordon  v.  S.f*C* 
Co.,  1  McAll.  513.) 

[*326]      *By  tbe  Court,  Beatty,  C.  J. : 

Tbis  was  an  action  brougbk  to  recover  certain  taxes  al- 
leged to  be  due  tbe  State  and  tbe  county  of  Lander,  fff^ 

tbe  defendant,  on  tbe  products  of  mines  for  tiiefiist 
[*327]  quarter  of  tbe  year  1867.   *0n  tbe  trial  of  thecaoBe, 

plaintiff  offered  to  introduce  in  evidence  tbeddia" 
quent  list  of  tbe  taxes  on  proceeds  of  mines  of  liuider 
county  for  tbe  first  quarter  of  1867.    Defendant  objaetai 
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to  the  iDtFOclnctioB  of  this  list  on  rarions  grounds;  among 
olherB,  that  it  showed  on  its  face  that  it  had  been  altered, 
msed,  eto.y  in  many  respects,  and  was  not,  therefore,  ad- 
niianble  in  evidence.  This  objection  was  reserved  for 
ugunent.  The  assessment  I'oll  of  the  taxes  on  the  proceeds 
of  the  mines  for  the  same  period  was  also  offered,  and  tho 
Btme  objections  urged  to  its  admission. 

It  appeared  in  evidence  that  one  Allen  A.  Curtis,  agent 
of  defendant,  had  made  to  the  assessor  the  following  report: 
"Statement  of  the  amount  of  ores  obtained  from  the  mines 
of  the  Manhattan  S.  M.  Co.,  of  Nevada,  and  the  net  pro- 
^tof  the  same  for  the  quarter  ending  March  31,  1867. 
Korth  Star  Mine,  three  hundred  and  seventy-four  and 
MwJialf  tons,  average  net  product  per  ton  ($136.37)  one 
In&dred  thirty-six  and  thirty-seven  one  hundredth  dollars." 
fhig  report  is  accompanied  with  an  af&davit  in  tho  neces- 
luyand  prescribed  form.  The  assessor  in  making  his  as- 
Munent  or  entry  on  the  assessment  roll  from  this  report, 
>tde  several  mistakes  or  blunders.  The  most  mtiterial  one 
ns,  that  he  made  tho  entries  so  as  to  deduct  forty  dollars 
?w  ton  from  the  reported  yield  of  the  ore,  although  that 
inaction  had  already  been  made  by  tho  agent  of  the  min- 
og company.  So  that  in  reality,  $80  per  ton  was  deducted 
'^  the  gross  yield  of  each  ton  of  ore,  thus  diminishing 
he  apparent  amount  due  the  State  to  the  extent  of  nearly 

m. 

After  the  assessment  roll  had  been  sworn  to  as  tho  law 
Quires,  and  turned  over  to  the  auditor,  and  by  the  auditor 
!^in  returned  to  the  county  assessor  for  collection,  this 
l*or  was  discovered,  and  the  assessor,  having  first  asked 
^  advice  of  the  district  attorney,  drew  his  pen  across  the 
^©ssment  he  had  made  to  tho  defendant,  wrote  tho  word 
^or"  on  the  margin  of  the  assessment  roll,  and  on  an- 
ther line  made  a  new  assessment  to  the  defendant,  in  which 

"Was  ati^empted  to  make  the  assessment  conform  to  the 
^tement  made  by  the  agent  of  defendant.    The  original  as- 
Bsment,  however,  remained  entirely  legible,  notwithstand- 
g  the  erasure  marks  drawn  upon  it.     It  may  be 
oper  to  remark  here,  that  ^the  district  attorney  [*328] 
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re  is  fiDj  such  defect;  *for  the  list  itself  is  not  [*329] 
itained  iu  the  i-ecord,  nor  any  statement  showing 
t  there  was  a  want  of  certificate,  or  that  it  was  defective 
my  respect.  The  mere  fact  (and  this  is  all  the  statement 
m)  that  appellant  objected  to  the  list  because  of  its  not 
ng  '^properly  authenticated,  in  that  no  certificate  is  en- 
Bd  therein,  or  attached  thereto,"  etc.,  does  not  prove 
I  want  of  certificate.  Counsel  frequently  object  to  a 
3er  because  of  some  alleged  defect  which  only  exists  in 
)ii  imagination.  A  lawyer  may  assign  any  reason  he 
ases  for  objecting  to  the  introduction  of  a  paper.  The 
irt  in  settling  a  statement  could  not  say  such  reason  had 
t  been  assigned,  although  it  might  be  convinced  it  was 
t  founded  on  any  existing  facts.  If  counsel  wish  to  es- 
^lishafact  on  which  this  court  can  act,  they  must  do  it 
the  introduction  of  evidence,  the  admission  of  the  oppo- 
Booausel,  a  certificate  of  the  judge  who  tried  the  case, 
a  positive  statement  of  the  circumstances  as  having  in 
ne  Vay  been  shown  on  the  trial.  Had  there  been  a  direct 
^tion  in  the  statement  of  facts  in  this  case  that  when 
>  delinquent  list  was  oftered,  it  had  (as  appeared  by  in- 
^tion)  no  certificate  of  the  auditor  attached  to  it,  this 
iiM  have  been  a  snfiicient  showing  on  this  point,  for  if 
1%  had  been  such  certificate  the  respondent  could  have 
^uded  the  statement  in  this  particular  before  the  same 
^  settled.  But  respondent  cannot  ask  the  court  bolow  to 
1:  the  reasons  assigned  for  a  motion  or  objection  by  the 
reliant,  although  statements  not  founded  in  fact  may  bo 
^«d  up  with  these  assignments  of  grounds  for  a  motion, 
the  facts  on  which  this  oVgectiou  are  based  are  not  before 
we  have  not  entered  into  any  consideration  of  the  ques- 
)  whether  it  would  have  been  a  valid  objection  if  founded 
Sact. 

?he  law  of  18G7  amending  the  revenue  law  requires  the 
ird  of  county  commissioners  to  levy  the  annual  taxes  be- 
0  the  third  Monday  in  April  of  each  year.  That  act  was 
)  passed  until  the  second  of  April,  18G7;  the  third  Mon- 
f  of  April  of  that  year  came  on  the  fifteenth  of  the  > 
ath.     So  that  the  last  secular  day  on  which  the  levy  could       i 
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be  made  was  on  Saturday,  the  thirteenth.  Theh 
county  commissioners  of  Lander   county  had  met 

transaction  of  business  at  a  time  prescribed 
[*330]  to  wit:  *Monday  the  first  day  of  April.    T 

they  adjourn'ed  to  Saturday,  the  sixth  of  Ap 
again  on  Saturday,  the  sixth  of  April,  adjourned  to  ] 
sixth.  On  Monday,  the  eighth  of  April,  the  persoi 
posing  that  board  met  and  entered  an  order  direetiii 
eial  meeting  of  the  board  to  be  held  on  Satnrdayy  t 
teenth  of  April,  to  levy  the  county  and  State  taxee 
order  was  advertised  from  that  day  until  the  thirtee 
newspaper,  but  of  course  this  was  less  than  one  w< 
is  now  claimed  that  the  levy  of  taxes  was  illegal, 
reason  that  less  than  one  week's  notice  was  given  of  I 
of  this  special  meeting  of  the  commissioners.  In  1 
place,  as  it  regards  State  taxes,  it  appears  to  us  ihc 
them  by  the  county  commissioners  is  a  perfectly  id 
mony.  It  is  true  the  le^slature  requires  it  to  be  d< 
affixes  no  penalty  to  a  failure  to  perform  the  dut 
levy  is  made  by  the  legislature,  and  what  good  can  ; 
the  county  commissionera  to  remake  the  levy,  or  wh 
would  it  do  to  omit  to  make  it,  we  are  at  a  loss  U 
stand.  The  constitution  has  required  the  legislature 
vide  for  a  uniform  rate  of  taxation  throughout  th 
When  tho  legislature  has  done  its  duty  we  feel  very 
that  the  tax  could  not  be  defeated,  either  in  any  ps 
county  or  throughout  the  State,  by  the  delinquenc} 
board  of  county  commissioners.  In  regard  to  coun 
the  case  is  somewhat  different.  The  legislature  onl; 
maximum  beyond  which  the  county  commissioners  s 
go.  Within  these  bounds  they  are  supreme,  and  i 
the  amount  of  taxes  for  county  purposes.  Probab 
out  the  proper  action  of  the  commissioners  no  ooi 
could  be  collected.  But  have  not  the  county  commii 
acted,  and  acted  properly,  in  that  respect?  The  I 
they  shall  levy  the  tax  prior  to  a  certain  date,  and  t 
levy  it  prior  to  that  date.  But,  says  appellant,  thd 
in  this  respect  was  a  nullity,  because  the  meeting 
board  at  which  the  levy  was  made  was  a  nullity;    T 
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noanihority  under  the  law  to  meet  at  that  time.     Section  3 
of  the  act  of  1864-5,  in  relation  to  the  coanty  commission- 
€1%  requires  tbem  to  meet  on  tbe  first  Mondays  of 
Jtnnazy,  *April,  July,  and  October  of  each  year,  [*331] 
and  continue  [adjourn]  from  time  to  time  until  all 
the  business  before  them  is  disposed  of. 

Section  i  provides  for  calling  a  special  meeting  at  any 
time  after  a  final  adjournment  of  a  regular  meeting.   Among 
other  things  necessary  to  make  such  special  meeting  regu- 
lar, the  clerk  must  advertise  or  post  notice  of  such  meeting 
for  at  least  one  week  previous  to  the  time  of  meeting.     This 
flection  4,  it  will  be  observed,  refers  to  special  meetings  to 
he  called  after  a  final  adjournment  for  the  term.     When 
ihifi  law  was  passed  the  board  of  commissioners  of  Lander 
ooonty  had  not  adjourned  for  the  term,  and  therefore  sec- 
tion 4  does  not  have  any  application  to  the  case.     But  it 
>Bay  be  claimed  that  if  the  meeting  could  not  be  called  under 
■Botion  4  of  the  commissioner  s  act,  then  there  was  no  law 
*tall  under  which  the  board  could  meet.     We  think  differ- 
tatly.    This  act  was  passed  on  Tuesday,   the  second  of 
Aptil.    This  was  the  day  after  the  regular  quai'terly  meet- 
ing of  the  board  of  commissioners  in  the  several  counties  of 
the  State.     These  boards  are  required  to  make  their  assess- 
ments before  the  fifteenth  of  April — practically  on  or  before 
Jie  thirteenth  of  the  month.     In  the  regular  course  of  travel 
>y  stages  and  express  the  act  could  not  reach  the  more  dis- 
aat  counties  before,  say,  from  the  seventh  to  the  tenth  of 
he  month.     There  was  then  no  opportunity  of  advertising 
or  one  week  before  the  meeting  of  the  boards  in  such  coun- 
ies.     Yet  they  are  positively  required  to  meet  and  make 
Iiese  assessments.     We  think  this  is  clearly  a  legislative 
lispenaation  with  act  of  advertising.     The  board  needed  no 
»tlier  authority  for  its  meeting  at  the  time  it  did  meet  than 
he  legislature  requirement  that  it  should  perform  this  duty 
before  a  certain  day.     Again,  whilst  a  board  of  this  kind 
iter  final  adjournment  is  powerless  to  meet  or  transact  any 
loainess  until  the  next  regular  term,  unless  the  meeting  is 
ailed  under  some  special  grant  of  power,  wo  are  by  no 
leans  satisfied  that  the  same  rule  exists  where  there  has 
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only  been  an  adjournment  for  a  limited  {>eriod  v 
term.     We  are  not  satisfied  but  tbat  in  sucb  cose  tl 
has  it  in  its  power  to  set  aside  or  alter  the  day  of 
ment  so  as  to  make  the  next  meeting  of  the  board 
ferent  day. 

Another  point  made  by  appellant  in  ihi 
[*332]  that  the  board  of  ^connty  commissioners, 
a  board  of  equalization,  had  never  equalizf 
sessment  of  taxes  on  mines  for  the  first  quarter  of  '. 
that  those  against  Avhom  such  taxes  had  been  levied 
no  opportunity  of  having  the  same  equalized,  be 
board  had  never  been  in  session  from  the  time  tl 
ment  roll  \vns  delivered  to  the  auditor  until  it  was 
to  the  assessor  or  ex  officio  collector.  The  law  doc 
quire  the  assessment  roll  to  be  equalized  unless  i 
complains  of  injustice  to  himself  in  the  assessment 
the  assessor.  We  see  no  constitutional  requirei 
the  board  of  equalization  should  act  on  such  roll 
ij  no  reason  why  an  assessor  should  not  make  tl 
ment  for  taxes  as  regular  and  equal  as  it  can  be  ma 
board  of  county  commissioners.  In  regard  to  ase 
for  taxes  on  mines  it  is  a  mere  privilege  on  the  pi 
taxpayer,  of  which  he  may  avail  himself  at  any  tii 
the  taxes  are  collected  or  sued  for.  The  law  does 
limit  the  time.  It  would  doubtless  be  more  convc 
all  parties  to  have  equalization  made,  if  any  is  askc 
the  list  is  iu  the  hands  of  the  auditor.  But  a  pa 
by  law  limited  to  such  time.  (Stat.  1867,  sec.  4,  1 
presume  the  application  might  be  made  within  n 
time.  If  made  before  suit  is  brought  it  would  not 
be  held  that  the  petitioner  had  lost  his  right  to  hai 
sessment  equalized  by  undue  laches.  In  this  case  i 
no  application  for  any  equalization.  There  is,  th 
ing  iu  the  point  that  the  assessment  roll  was  not  e 
It  is  urged  that  this  tax  is  unconstitutional  be4 
legislature  is  restricted  for  a  period,  not  }'et  expi 
this  act  was  passed,  to  an  ad  valorem  tax  of  one 
quarter  per  cent,  per  annum  for  State  purposes,  aA< 
is  five  per  cent,  per  annum  on  the  proceeds  of  thorn 
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sui  liaxdlj  consider  sacli  a  proposition  as  this  seriously 
Bade.  We  held  in  the  case  of  the  Skiie  y.  EaHtahroolc  (3 
Ser.  173),  first,  that  all  qd  valm^m  taxes  must  bo  of  a  uni- 
lOna  rate  or  per  centage.  Second,  that  the  constitution 
ubjected  the  proceeds  of  mines,  in  lieu  of  the  body  of  the 
nbes,  especially  to  an  ad  valorem  taxation,  and  that  it 
neani  not  a  part,  but  the  entire  proceeds  of  such  mines. 
Now,  if  the  entire  proceeds  of  the  mines  for  each 
ileal  year  are  to  pay  an  *arf  valorem  tax  of  one  and  [*333] 
)iie-qaarter  per  cent.,  we  cannot  see  how  it  can  pos- 
liUy  increase  the  per  centage  paid,  to  require  this  sum  to 
M  paid  by  the  owner  of  the  mine  in  four  quarterly  install- 
NDts  instead  of  being  paid  all  at  one  time.  The  amount 
0  be  paid  to  the  State  would  not  vary  by  the  fraction  of  a 
aill  whether  it  were  paid  in  one  payment  or  in  four  install- 
aents.  How,  then,  can  it  be  said  that  paying  it  one  way 
voold  be  an  annual  burden  of  one  and  one-quarter  per 
»nt  on  property,  and  the  other  way  of  five  per  cent.?  Let 
Billnstrate.  The  state  levies,  we  will  say,  an  ad  vtdorvm 
tt  of  one  per  cent,  on  all  real  estate  within  its  jurisdic- 
■on.  The  levy  is  made  in  August,  and  the  law  requires 
ho  taxpayer  to  pay  what  is  assessed  in  four  monthly  in- 
Ulments,  say  in  September,  October,  November,  and  De- 
fimber.  A  citizen  has  a  house  and  lot  which  is  worth 
1,000.  Tlie  one  per  cent,  on  this  proi)erty  amounts  to  $10, 
ad  this  is  all  he  has  to  pay.  If  he  pays  this  at  one  time 
9  only  pays  one  per  cent,  annual  tax.  But  if  ho  pays  it  in 
iQr  monthly  installments  of  $2.60  each,  according  to  the 
gament  in  this  case,  he  pays  an  annual  (fd  valorem  tiix  of 
or  per  cent.  Stated  in  this  way  the  proposition  is  simplj" 
licalons.  Between  this  latter  proposition  and  the  one 
lied  by  counsel  there  may  be  a  difiference  in  form,  but 
ne  in  substance. 

The  last  proposition  of  appellant  is,  that  the  law  is  not 
brospectiTe  in  its  terms,  and  cannot  have  a  retroactive 
eration.  The  proceeds  of  the  mines  for  the  first  quarter 
tbe  year  18G7  having  been  ali*eady  extracted,  and  a  part 
them  realized  and  transported  from  the  State  before  the 
r  was  passed,  it  cannot  be  held  to  operate  on  those  pro 
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ceeds.  The  constitution,  as  we  have  heretofore  inte 
it,  requires  the  legislature  to  have  assessed  And  c< 
an  annual  ad  valorem  tax  (equal  to  the  annual  ad 
tax  on  other  property)  on  the  entire  proceeds  of  th( 
The  law  of  1864-5  imposed  an  ad  vuloi'em  tax  of  < 
one-quarter  per  cent,  for- State  purposes  on  all  taxal 
erty  in  the  State,  and  also  allowed  the  county  comi 
ers  to  levy  a  tax  not  to  exceed  one  and  one-half  ] 
for  county  purposes.  This  section  was  amended 
and  again  in  1867,  but  the  amendments  do  not 

way  alter  the  burden  or  amount  of  taxatio 
[^334]  old  ^law  and  the  new  law  alike  require  and  a 

the  collection  of  the  same  amount  of  tax< 
amendments  of  1867  only  provided  more  specific  di 
for  the  mode  of  assessing  and  collecting  these  taxes, 
islature  could  not,  if  it  would,  exempt  any  part  of  the 
of  the  mines  for  the  fiscal  year  1867  from  taxation, 
a  palpable  violation  of  the  constitution.  In  the  ame 
made  to  the  revenue  law  in  1867,  it  directs  certain  1 
h&  done  for  the  purposes  of  ascertaining  the  vain 
taxable  property  in  the  State  during  that  fiscal  yei 
law,  it  is  true,'was  passed,  or  amended,  after  the  coi 
ment  of  the  year,  but  the  whole  object  of  the  law  in 
the  mode  of  assessment  for  that  and  future  years, 
not  assess  part  of  the  property  liable  to  taxation 
without  assessing  all.  It  was  clearly  and  nnmistali 
intention  to  assess  all.  That  intention  is  sufficiently 
from  the  language  of  the  amendments,  and  must  b 
out,  even  though  the  act  wepe  to  some  extent  ret 
But,  according  to  our  views,  the  act  does  not  con 
the  class  of  acts  commonly  called  retroactive.  I 
act  to  affect  the  mode  of  collecting  taxes  for  ^e  ye 
which  it  was  passed.  It  did  not  provide  for  the  c 
of  any  taxes  which  would  have  been  payable  Ix 
passage  of  the  amendments — it  did  not  provide  fo 
iug  of  any  act  which  would  otherwise  have  been  doi 
the  amendments  were  adopted,  except  the  maki 
assessment  V>^  1\\q  board  of  county  commissionarsy 
assessmeul  *\V»  lec^vt^^  \a^  \^^  tcl%&.^  ^^^s&  nsider  tki 
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miL  It  undid  nothing;  it  annulled  no  former  act  except 
le  county  assessment;  it  only  required  that  the  assess- 
MitB  thereafter  to  be  made  should  be  made  in  a  different 
tanner  from  what  they  had  heretofore  been  made.  The 
lies  thereafter  to  fall  due  were  to  be  collected  in  a  some- 
hat  different  manner.  The  mere  fact  that  some  of  the 
roperty  on  which  these  taxes  were  to  be  collected  had  been 
moved  from  the  State  before  the  passage  of  the  amend- 
tmts  could  not  give  a  retroactive  character  to  the  act.  The 
roperty,  whether  removed  or  not  removed  before  the 
hinge  in  the  revenue  law,  was  subject  to  its  annual  tax. 
his  amended  law  neither  takes  away  nor  impairs  any 

vested  right;  it  creates  no  new  liability  or  obliga- 
^335]  tion  on  the  taxpayer,  and  does  not  come  *withiu 

the  definition  of  a  retroactive  law.  (Sedg.  Stat.  & 
QBst.  Law,  188  el  seq. 
Judgment  affirmed. 

Johnson,  J.,  concurring: 

I  ooDour  in  both  the  reasoning  and  conchisions  contained 
i  the  foregoing  opinion,  respecting  the  State  tax,  thus  far, 
kat  the  validity  of  such  tax  does  not  depend  on  the  action 
!  the  board  of  commissioners  in  making  a  levy,  as  the  law 
Mlf  makes  the  levy.  The  board  may  or  may  not  do  it 
■ftoQt  impairing  in  the  slightest  degree  the  right  to  en- 
►»e  the  tax.  (People  v.  McCreerT/,  34  Col.  432.)  But  the 
^ty  tax  stands  on  a  different  footing  entirely.  As  to  it, 
^  action  of  the  board  is  indispensably  necessary  in  fixing 
^^ateand  making  the  levy,  and  unless  these  steps  are 
■"ned,  it  is  conclusive  to  my  mind  that  the  payment  of 
^  <N)anty  tax  cannot  be  compelled.  As  to  the  question 
hother  the  board  of  county  commissioners  of  Lander 
''Uity  properly  levied  the  county  tax  in  the  case  at  bar,  I 
^  agree  with  my  associates  in  their  conclusions,  but  upon 
Oonds  somewhat  different  from  those  stated  in  the  opin- 
tl  of  the  chief  justice.  ''An  adjournment,"  as  he  holds, 
0  a  given  day  in  the  term,  is  not  the  final  adjournment 
itemplated  in  the  act;"  so  that,  whereas  in  this  case  the 
ird  stood  adjourned  to  a  future  day  withm  lUe  k^xW 
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term,  there  Avas  no  authority  to  call  a  meetiDg  at 
day  within  the  adjourned  period  under  the  stat 
vision  requiring  a  published  notice  for  one  wee 
cannot  permit  to  pass  with  approval  the  other  pi 
that  this  board,  when  adjourned  to  a  given  day,  n 
such  order  and  convene  at  an  earlier  day.  I  coi 
the  members  of  such  a  board  have  no  such  aati 
its  acts,  under  these  circumstances,  can  have  n 
effect.  Indeed,  it  is  questionable  whether  our  < 
after  an  adjournment  to  a  given  time,  set  aside  tl 
adjournment,  and  meet  at  an  earlier  day,  thooi 
aware  that  this  court  has  done  so  repeatedly,  a  p 
augurated  before  I  became  a  member  of  it,  to  wl 
since  tacitly  assented,  although  entertaining  gra 

of  its  correctness.     However,  wfaeUier 
[*336]  proper  practice,  leaving  the  ^question  i 

sidered  at  the  proper  time,  I  am  unwilling 
the  rule  any  further,  except  where  the  law  direc 
izes  it.  Assuming,  therefore,  that  this  is  the  p 
to  be  taken  of  the  matter,  we  must  look  to  thesu] 
act  of  April  2,  1867,  solely,  for  the  authority  of 
to  make  the  levy  on  the  thirteenth  of  the  month, 
law  is  general  in  its  terms,  it  is  not  a  question  w 
county  be  near  to  or  remote  from  the  seat  of  gc 
so  that  it  is  perhaps  not  strictly  correct  to  say  t 
legislative  dispensation  with  tho  necessity  of  t 
notice  of  the  meeting  in  this  case,  but  to  place  tl 
tion  on  the  distinct  ground  that  the  supplemec 
April  2,  1867,  in  requiring  the  board  of  commit 
tho  several  counties  of  the  State  to  do  certain  thi] 
a  specified  time,  necessarily  authorizes  them  to  n 
time  within  the  limitation,  to  the  end  that  the  di 
performed,  irrespective  of  former  provisions  of  tl 
ulating  tho  meetings  of  such  board.  Therefi»re, 
that  the  levy  made  by  such  board  on  the  thirteen 
was  valid. 

The  alterations  and  changes  made  by  the  asset 
assessment  roll,  after  he  had  turned  it  over  to  tl 
e  "wVkoWy  xm^AxWioxYLfe^^   "^^V*  'CviSs^  vk\A  not  vitii 
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usessment  as  it  camo  to  the  hanils  of  the  auditor.  This 
Mold  be  reacjilj  aseertaiDed  by  an  inspection  of  the  roll  it- 
idf,  conpled  with  the  other  proofs  adduced  at  the  trial. 
Dio  eradares  and  changes  having  been  fully  explained,  in 
Mrsoance  of  section  895  of  the  civil  practice  act,  the  court 
xoperly  admitted  the  roll  in  evidence. 

I  agree  with  the  learned  counsel  for  appellant,  that  in 
lome  respects  the  court  below  was  not  sufficiently  specific 
ioiisfiiidiDgs;  indeed,  that  a  part  of  the  series  are  conclu- 
noiis  of  law  rather  than  findings  of  fact.  But  to  make  this 
)bjeetioD  available  on  appeal,  application  should  have  been 
wide  in  the  district  court,  to  correct  or  amend  its  findings. 
Sothing  in  the  reconl  appears  showing  that  this  was  done. 
[be  point  of  objection  cannot  be  raised  for  the  first  time  in 
ie  appellate  court.  (Sec.  2,  Stat.  1864-5,  394;  JFIiiUemore 
h  Shivetide^  3  Nev.  312;  IVai^ier  v.  Holmayi,  24  Cal. 
SB;  Cook  V.  *De  La  Guei^ra,  Id.  241;  Bryan  v.  [*337J 
Verne,  28  Cal.  238;  Lyons  v.  Lembnch,  29  Cal.  139.) 

Concerning  the  matter  of  the  equalization  of  this  assess- 
Mnt,  whether  the  board  acted  or  not,  does  not  appear;  aud 
Jwbaps,  in  the  absence  of  a  contrary  showing,  the  legal  pre- 
wunptioii  would  be,  as  counsel  for  the  respondent,  on  the 
uignment,  insists  was  the  fact,  that  the  board  did  make  such 
^oalization.  Yet  if  the  board  did  not  do  so  in  this  in- 
•teice,  the  plaintiff  was  the  only  sufferer  from  such  neglect, 
••^ing  that  the  assessment,  within  the  limitation  of  the  law, 
^•8  based  on  a  valuation  of  $40  per  ton  less  than  was  shown 
^y  the  verified  statement  of  the  mining  superintendent. 
■^0  other  questions  are  presented,  which  I  shall  briefly  no- 
*^'  These  are:  First.  That  a  quarterly  assessment  and 
'pUection  of  taxes  on  the  proceeds  of  mines  is  uuconstitu- 
*^al;  and.  Second.  That  the  act  of  April  2,  18G7,  is  not 
'^oapectivo  in  its  terms,  and  cannot  have  a  retroactive 
*P®ration.  The  point  involved  in  the  first  of  these  inquiries 
"^  presented  to  this  court  prior  to  my  becoming  a  member 
**  it,  in  the  case  of  TJie  Mayor,  etc,  v.  Tlie  Chollar-Polosi 
y  Nev.  86)  in  which  the  principle  was  upheld  by  the  uuau- 
^oas  opinion  of  the  three  judges,  that  such  a  law  was  con- 
'titationol.    The  question  was  again  presented  ^mce  ixi^  ^<^- 


'tr  3f^UI*.  t:  TjULLXU  HjEBBr'SELflX  HblCL 
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THE  STATE  OF  ^^TADA,  Eispoxdett.  r.  THE  VKI- 
EIlN  UNION  TELEGRAPH  COilPAXT,  Afkhasi 

[4  Kktaj>a,  338.] 

OKnnuAh  J)KniAh  in  Kwobn  Anhwes  Ixopekatitx. — A.  geneni  dAlil  i>^ 
nnnwcr  which  in  roqnired  to  l>e  verified  is  insaffident. 

WnKN  Amhkmmmknt  IIoll  to  bk  Madk.— The  time  prescribed  by  the  R^cb* 
law  (Hiiit.  IHGG,  10!)),  within  which  the  assessor  is  to  complete  liii|' 
noHHUumi  roll,  in  only  for  tbu  convenience  of  other  officers;  hisdflftttf^ 
iiMM  fnrniiiheM  uo  mutter  of  which  a  taxpayer  can  comt4aiB,oraBi^ 
oonnt  of  which  ho  oiiu  defeat  the  tax. 

NOTTCK  OF   AhMRHSICKNT    KoLL    BKFOBE    CoCKTT    Ck»nnBSIOKBil8w/M  tW 

if  a  party  apv*\vr\MAot<i  W^Vwivctii^V*  ^axlw^cA  complain  of  the  wmtrf 
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B  OF  Assessor  to   Ahsessmknt  Bolzi. —There  is  no  particular 

squired  for  the  certificate  of  the  assessmeut  roll,  nor  does  it  haye 

sworn  certificate. 

FOB  SwoB^  Statements  not  Indispensable. — An  assessment  for 

y  the  assessor  is  not  vitiated  by  the  fact  that  he  omitted  to  de- 

i  sworn  statement. 

(LIGATION  OF  Tazpateb  BECOMES   FiXED. — When  on  assessment 

68  is  made,  and  the  board  of  equalizati6n  has  acted  thereon,  an 

ion  immediately  arises  to  pay  the  State  the  amount  of  taxes  fixed; 

19  idle  to  inquire  into  irregularities  in  the  conduct  of  ofiQoers  after 

t>ility  of  the  taxpayer  is  thus  determined. 

F  Pboof  in  Tax  Sons. — In  a  suit  for  delinquent  taxes,  it  is  suffi- 

n  the  part  of  the  State  to  show  a  regular  assessment,  without 

equired  to  provo  a  delinquency. 

XPATKn  IS  IN  Default.— A  taxpayer  is  not  in  default  [*339] 

e  has  had  an  opportunity  to  pay  the  taxes  assessed  against 

'  OF  Tax  Suits. — The  strict  compliance  with  all  the  provisions  of 
ktute  required  to  be  shown  in  cases  where  property  is  sold  for 
dthout  a  judgment,  is  not  applicable  to  cases  of  suits  for  delin- 
toxea  in  the  district  courts  where  jurisdiction  has  once  been  ac- 


L  from  tbe  District  Court  of  tbe  Seyenth  Judicial 
Churchill  County, 
.cts  are  stated  in  the  opinion. 

yper  and  J.  C.  Foster,  for  Appellant: 

;atute  requiring  a  delinquent  list  to  bo  made  out  is 
ve.  (Stat.  1866,  171,  sec.  6;  Black.  Tax  T.  214; 
215,  625;  Moore  v.  Patvh,  12  Cal.  270;  State  v. 
?,  16  Cal.  523.)  The  certificate  to  the  assessment 
isufficient.  (Black.  Tax  T.  144,  214.)  The  listing 
ation  of  the  property  in  the  manner  prescribed  by 
isential  to  the  validity  of  the  tax.  (Black.  Tax  T. 
,  183.) 

:  M.  Clarke,  Attorney-General,  for  Bespondent: 

nswer  of  the  defendant  below  does  not  set  forth  any 
authorized  by  law.     (Stat.  1864-5,  287,  sec.  32.) 

(1)  4  Key.  178-261 ;  10  Her.  49.  (2)  0  Mey.  00. 

(3)  10  Ver.  48. 
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[*342]      *Bj  the  Court,  Beatty,  C.  J.  : 

Tliis  was  an  action  bronght  bj  the  State  to  recoTor  $5U, 
alleged  to  be  due  from  the  defendant,  a  coqioratioDjor 
taxes  levied  for  the  fiscal  year  18G7.     A  judgment  wasre&- 
dered  for  tlie  plaintiff  and  defendant  appeals.    The  eom- 
plaint  is  all  in  due  form,  and  there  is  no  objection  tbtiii 
does  not  st^vte  the  facts  necessary  to  sustain  a  judgment  br 
the  plaintiff.     Section  32  of  the  revenue  act  requires  tbeie- 
swer  to  be  verified  in  all  suits  for  taxes.     In  this  caeetk 
answer  was  verified,  and  commences  by  a  general  denial  of 
all  allegations  of  the  complaint.     Nothing  can  be  betler 
settled  than  that  a  general  denial  in  an  answer  which  is  in- 
quired to  be  verified,  is  inoperative.     The  very  object  of 
putting  the  defendant  on  his  oath  is  to  have  a  specific  answer 
on  his  conscience  to  each  separate  allegation  of  the  con- 
plaint.     The  general  denial,  then,  amounts  to  nothing.   Be- 
yond the  general  denial,  the  answer  contains  substantially 
the  denials  and  averments  of  new  matter.     The  l^alilrof 
the  assessment  is  denied,  but  in  general  terms.     It  is  deined 
that  the  assessor  assessed,  or  put  on  the  assessment  roll,  all 
the  property  in  the  county,  but  on  the  contrary,  uulawfallj 
omitted  some  portion  thereof.     Denies  that  thess- 
[*343]  sessmeut  roll  was  ^submitted  to  the  board  of  equali- 
zation.    Denies  that  the  real  estate  or  improvements 
described  in  the  complaint  was  assessed  to  defendant,  and 
denies  that  a  tax  of  $541.o0  was  ever  legally  assessed  thezeon. 
Denies  that  there  was  a  separate  valuation  of  the  real  estala 
and  improvements  and   i>ersonal  property  of  defendants 
Avers  that  the  assessment  was  fraudulent  and  void,  and  not 
made  according  to  the  statute.     That  the  assessment  wwat 
a  rate  greatly  exceeding  the  value  of  the  property,  and  foid. 
That  the  assessments  made  by  the  assessor  in  the  county  ai« 
unequal,  fraudulent  and  void.     That  no  demand  was  made 
on  defendants   for  a  sworn   statement  of  their  properlf. 
That  no  demand  was  made  for  the  taxes  before  suit  was 
brought.     This    was   the   substance   of    the   first  answer. 
There  is  a  &\x\>p\emQutal  answer,  which  adds  nothing  aob- 
stantially  to  ftiva,  e^Qie\v\,  V\i^  ^sS^^^Nassisl  Niwif^.  IIia  defondaai 


1868.]  State  of  Nevada  v.  Western  Union  Tel.  Co.  791 

Opinion  of  the  Court — Beutty,  O.J. 

wn  in  September,  1867,  the  property  described  iu  the 
laint. 

on  ibis  complaint  and  answer  the  parties  went  to  trial, 
olaintiff  introduced  the  assessment  roll,  and  also  the 
»8  of  the  proceedings  of  the  board  of  supervisors, 
Dg  that  the  defendant  had  gone  before  that  board 
)g  to  have  the  assessment  lowered,  and  the  board  re- 
to  lower  the  assessment,  because  there  was  no  satis- 

7  evidence  offered  to  show  the  valuation  was  too  high. 
\  was  oral  testimony  to  show  that  the  book  offei^d  by 
laintiff  as  the  assessment  roll  of  1867,  was  in  fact^  the 
tment  roll  made  out  by  the  assessor,  and  handed  by 
0  the  auditor.  There  was  also  oral  testimony  that  the 
of  defendant  went  before  the  board  of  equalization 
3aght  to  have  the  assessment  lowered,  but  the  board 
id  to  lower  it.  The  assessment  roll  was  objected  to 
se  of  the^want  of  a  proper  affidavit  or  certificate 
0.    The  only  affidavit  or  certificate  is  in  the  following 

or  Ketada,  County  of  Chorobill: 

do  solemnly  swear  the  foregoing  is  a  full  and  true 

lent  of  the  property  in  Churchill  county,  to  the  best 

knowledge  and  belief. 

"J.  B.  Welsh,  Assessor." 

e  auditor  swears  that  he  took  the  oath  of  the  [*344] 

or  to  this  affidavit  on  the  seventeenth  of  Sep- 

r,  but  failed  to  add  the  jurat  or  his  certificate  to  the 

3n  the  plaintiff  rested,  the  defendant  moved  for  a 
it.     This  being  refused,  the  defendant  introduced  a 

8  who  proved  that  he  was  the  agent  of  the  telegraphy 
nyin  Churchill  county;  that  the  assessor  had  never 
on  him  for  a  sworn  statement  as  to  value  of  property; 
e  had  gone  before  the  board  to  get  a  reduction  of  the 
etc.  This  was  all  the  material  testimony  in  the  case, 
lent  was  rendered  for  the  plaintiff.  The  defendant 
[  for  a  new  trial,  and  that  motion  having  been  denied, 
ppeals  to  ihis  court. 
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The  first  ground  ou  which  appellant  relies  is,  that  tlie 
assessor  failed  to  complete  his  assessmedt  and  hand  it  to 
the  clerk  of  the  board  of  county  commissioners  before  ike 
second  Monday  of  September.  The  time  prescribed  vitluii 
which  the  list  shall  be  completed,  is  only  for  the  conm- 
ience  of  the  other  officers,  who  have  their  dnties  to  per- 
form. If  the  assessor  is  dilatory  in  making  his  retnifi)  hi 
may  derange  the  action  of  other  officers,  and  render  hiou 
self  liable  ou  his  bond  for  any  damage  the  State  may  raiar; 
but  this  is  no  matter  of  which  the  taxpayer  can  complain;  it 
does  not  injure  him. 

It  is  also  objected  that  no  notice  of  the  facts  that  the  hii 
was  in  the  hands  of  the  clerk  of  the  board  of  conntjr  com- 
missioners, or  of  the  time  of  the  meeting  of  the  board,  hb 
shown  to  have  been  given.  Those  notices  are  only  to 
enable  parties  to  appear  before  the  board  and  contest  the 
accuracy  of  the  assessments.  The  defendant  did  appear 
by  its  agent,  and  cannot,  therefore,  complain  it  didnothiw 
notice. 

The  next  objection  is,  that  there  was  no  certificate  at* 
tached  to  the  assessment  roll  by  the  assessor.    The  la^ 
does  not  prescribe  any  form  for  such  certificate.    Itisjtrt 
as  good  a  certificate  to  write  on  a  book  or  paper,  I  swear 
that  I  have  done  a  certain  thing,  as  to  writ-e  I  certify  I  bare 
done  the  same  thing.     We  see  no  defect  in  the  certifieata 
The  swearing  the  assessor  to  his  return  did  no  good  and  it 
did  no  harm.     It  is  claimed  tliat  the  assessment  is  Toil 
because  the  assessor  failed  to  demand  a  writtoi 
[*345]  statement  of  the  ^taxable  property  of  the  defendants 
'before  he  made  the  assessment.     In  answer  to  Att 
proposition  we  may  say:    First.  The  sworn  statement  rf 
parties  is  simply  required  for  the  protection  of  tbe  State, 
and  not  for  the  protection  of  the  taxpayers.     It  is  to  pre- 
vent property  being  concealed,  and  thereby  escaping  taxa- 
tion.    It  is  not  for  the  purpose  of  enabling  parties  to  fix 
a  value  on  their  own  property.     Where  property  is  visible 
and  open  to  inspection,  the  assessor  should  exercise  his  own 
judgment  in  the  valuation,  and  not  be  governed  bj  the 
opinion  of  the  taxpayer.     Some  articles  of  taxatioB^  audi 
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Ml  choses  in  action  and  some  other  things,  are  not  subject 

0  .ihd  inspection  of  the  assessor,  and  doubtless  he  has  in 
weh  cases  to  be  governed,  in  a  great  measure,  by  the  oath 
if  llie  taxpayer.  But  in  regard  to  real  estate  and  other  tangi- 
lie  property  it  can  be  no  detriment  to  the  taxpayer  that  he 
lib  to  call  for  a  sworn  statement.  That  failure  may  injure 
lie  State  in  failing  to  bring  hidden  property  to  the  notice 
if  the  assessor,  but  cannot  injure  the  taxpayer.  Besides, 
B  this  case  it  is  not  shown  that  defendant  had  any  officer 
n  the  connty,  or  any  agent  authorized  to  make  a  list  of  its 
Msessable  property,  or  if  the  agent  at  West  Gate  had  sucli 
mihority  it  is  not  shown  that  the  assessor  knew  it.  Clearly, 
i&der  the  reading  of  the  sixth  section,  the  officer  must,  if 
laknew  of  no  owner  in  the  county,  or  no  properly  author- 
BBd  agent,  proceed  to  make  the  assessment  on  his  own 
mowledge,  without  the  sworn  statement. 

'■  These  are  all  the  objections  which  go  to  the  regularity  of 
Ik)  assessment.  When  the  assessment  was  made,  and  the 
>Ottd  of  equalization  had  acted  thereon,  then  an  obligation 
■Mediately  arose  to  pay  the  State  the  amount  of  tax  thus 
'^.  This  obligation  having  arisen,  it  can  only  be  dis- 
Wged  by  the  payment  of  the  money.  It  is  perfectly  idle 
*  inquire  what  irregularities  may  have  occurred  in  the 
oodact  of  officers  after  the  liabilities  of  the  defendant  were 
^  and  determined.  No  act  of  theirs  could  release  tlio 
Bfeodaut  from  its  obligation  to  pay  so  much  money  to  the 
tatie.  Even  if  the  tax  collector  had  given  his  receipt  for 
le  taxes,  and  marked  them  paid  on  the  assessment  roll,  it 
>nld  not  have  been  conclusive  on  the  State.  It  would  be 
ima  facie  evidence  that  the  taxes  had  been  paid,  but  cer- 
inly  not  conclusive.  The  State  would  be  allowed 
show  that  the  receipt  was  given  by  mistake,  *ob-  [*346] 
ned  by  fraud  on  the  part  of  the  defendant,  or 
kadalently  and  collusively  issued  by  the  tax  collector, 
here  a  party  once  owes  a  debt,  or  incurs  pecuniary  liability, 

1  know  of  but  five  ways  he  can  get  rid  of  the  liability: 
rst.  payment;  Second.  Accord  and  satisfaction ;  Third. 
lease;  Fourth.  By  lapse  of  time  until  the  statute  of 
lifcaiionB  runs;  Fifth.  By  discharge  in  bankruptcy.    Here 
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the  debt  or  liability  is  established  clearly,  and  the  debtor 
Las  not  shown  itself  discharged  in  any  of  these  ways.  Thm 
defenses  are  all  affirmative,  and  must  be  set  np  and  proved 
by  the  defendant.  The  only  defense  really  set  up  by  the  de- 
fendant is  the  illegality  of  the  assessment,  and  on  that  point 
it  utterly  fails  to  introduce  any  pertinent  evidence. 

The  failure  of  the  plaintiff  to  introduce  the  delinquent 
list  could  certainly  do  no  more  than  throw  on  it  the  neces- 
sity of  proving  a  regular  assessment.     There  was  no  neoee* 
sity  of  proving  a  delinquency.     When  the  assessment  is 
once  properly  made  it  then  becomes  the  duty  of  the  lix- 
payer  to  seek  the  proper  officer  and  pay  Lis  taxes.   IDid 
officer  is  not  required  to  make  any  demand  of  the  taxes.  If 
the  payment  has  not  been  made  within  a  given  time  tho 
State  has  a  right  of  action.     If  the  payment  Las  been  mada 
it  must  be  pleaded  when  the  suit  is  brought. 

The  foi*egoing  principles,  we  think,  are  founded  opov- 
reason  and  common  sense.  When  a  debt  l^ally  created  i^ 
once  shown  to  be  due  to  an  individual,. the  debtor  can  otljr 
be  discharged  in  one  of  the  five  ways  we  Lave  mentioned^ 
No  misconduct  of  tho  creditor,  no  irregularity  on  liispaife^ 
can  release  the  debtor  from  his  obligation.  Why,  then, 
should  an  irregularity  on  the  part  of  a  State  officer,  wbicli 
in  no  way  injures  the  taxpayer,  relieve  liim  from  his  jos^  . 
obligation  to  pay  his  pro  rata  of  the  State  expenses?  fiat 
we  are  not  left  to  common  law  principles  alone  to  setth 
this  question:  the  statute  itself,  in  express  terms,  discloess 
'*that  the  acts  herein  required  between  the  assessment  and 
commencement  of  suit  shall  be  deemed  directory  mecelj.' 
(Sec.  32  of  Ilev.  Act.) 

If  these  intermediate  acts  are  merely  directory,  certaiolf 
an  omission  of  any  or  all  of  them  will  not  release  the  tax- 
payer from  his  obligation  to  the  State.  If  there  ^ti 
[^3471  a  failure  to  place  tho  assessment  roll  in  the  handed 
the  tax  collector,  or  if  there  was  a  vacancy  in  tbd 
office,  so  that  a  taxpayer  had  no  opportunify  of  paying  ha 
taxes  between  the  time  of  his  assessment  and  the  timevben 
the  delinquent  list  came  into  the  hanfls  of  the  district  at- 
torney, and  the  district  attorney,  without  noiioe  eiiber  pe^ 


July,  1868.]  Statjb  of  Nevada  v.  Western  Union  Tel.  Co.  795 

Opinion  of  tho  Coart— Bentty,  G.J. 


sonally  or  by  pablication  to  taxpayer,  were  to  bring  suit  for 
delinquent  taxes,  we  bavo  no  doubt  the  defendaut  might, 
<m  being  sued,  teuder  his  taxes  to  the  district  attorney,  or 
might  bring  them  into  court  with  his  answer,  and  claim  to 
be  relieved  from  the  costs  of  tho  action  and  the  ten  per  cent, 
damages. 

On  eveiy  principle  of  justice  he  would  be  entitled  to  this 

relief.    The  amount  of  tax  is  fixed  by  the  assessment  and 

equalization  of  the  \alue  of  this  property,  but  the  damage 

for  non-payment  can  only  be  legally  incurred  where  the 

party  has  had  an  opportunity  to  pay.     If  there  has  been  no 

person  legally  authorized  to  receive  the  taxes,  there  has 

l>eenno  default  in  not  paying;  but  when  one  is  legally  au- 

^rized  to  receive  (as  is  the  casewhero  the  district  attorney 

''Bceives  tlie  delinquent  list),  and  the   taxpayer  receives 

notice  of  the  fact,  then  a  failure  to  pay  will  put  him  in  de- 

^Qlt.    If  he  wishes  to  escape  the  ten  per  cent,  penalty  and 

^'^ts,  he  must  pay  when  ho  does  iiave  the  opportunity. 

-^e  suit  is  notice  that  the  district  attorney  had  authority  to 

^Uect  the  taxes.     Defendant's  duty,  then,  is  plain.     Ho 

^^Bt  tender  the  tax,  and  plead  the  facts  by  way  of  defense, 

^Itich  excuses  him  from  the  penalty. 

The  citations  from  Blackwell  on  Tax  Titles  have  no  rele- 
^^ncy  to  a  case  of  this  kind.  When  property  is  sold  for 
^xes  without  a  judgment,  any  failure  of  tho  officer  in  tho 
l^I^liminary  steps  preceding  tho  sale  makes  it  void,  for  the 
tery  good  reason  that  that  is  an  ex  parte,  extra  judicial  pro- 
ceeding, and  the  officer  can  only  act  strictly  according  to 
Ihe  provisions  of  the  statute.  If  he  fails  to  do  so,  his  au- 
iliority  or  jurisdiction  is  gone.  But  here  there  is  no  ques- 
ion  about  authority,  jurisdiction,  on  anything  of  the  kind. 
Nobody  disputes  the  jurisdiction  of  the  district  court 
kver  the  subject-matter,  nor  over  the  parties,  where  tho 
.nmmons  has  been  regularly  served.  The  simple  question 
b:  Does  the  defendant  owe  bo  much  money  to  tho  State? 
Judgment  affirmed. 

IjEWIS,  J.,  specially  concurred. 
Johnson,  J.,  diaaeuted. 


796     State  op  Nevada  v.  Bake  of  Neyada.  [Sup.  Ct 

Argument  for  BespoudeDt. 


THE  STATE  OF  NEVADA,  Appellant,  v.  THE  FHtST 
NATIONAL  BANK  OF  NEVADA,  Respondest.- 
Case  No.  1. 

14  Nev.  348.1 

Notes  and  County  Wabhants  Taxablk. — Notes  and  county  wamnti  ue 
property  subject  to  taxation  under  the  revenue  laws  of  the  State. 

Money  at  Intbrkst,  eto..  Taxable. — ^All  money  at  interest  secured  by  noil- 
gage  or  otherwise,  is  subject  to  taxation  without  regard  to  the  sitoitioft 
of  the  mortgagee,  whether  he  be  solvent  or  otherwise,  in  debt  or  oat 
of  debt. 

Power  of  State  to  tax  National  Banks. — The  State  may  impose  a  ttzupon 
the  real  estate  and  shares  of  national  banks  within  its  limits;  bnkMO- 
gress  has  reserved  to  itself  the  exclusive  power  over  the  taxatioD  of  tba 
bankH  and  bank  property  of  other  descriptions. 

Idem. — Ordinarily  the  State  has  the  right  to  tax  all  property  situate  witloa 
its  territorial  limits;  but  it  has  no  power,  by  taxutiou  or  othenriae;  to 
retard,  impede,  burden,  or  in  any  manner  control  the  operation  of  O0»- 
stitutional  laws  enacted  by  congress.  • 

Idem. — Congress  having  pointed  out  a  method  by  which  the  real  estate  of  tb* 
national  banks  within  any  State  may  be  taxed,  and  also  the  method  oi 
taxing  their  stock,  the  States  are  excluded  from  all  other  methodi  oC 
taxation  on  the  bank  property. 

National  Bank  Notes,  etc.,  not  Taxable  by  States  .—The  noteift  1iUa» 
bonds,  etc.,  of  the  national  banks  are  the  commodity  in  which  thoB0 
banks  deal  in  the  ordinary  course  of  their  business.  State  taxes  upon 
them  are  State  tuxes  upon  the  business  of  the  banks,  and  such  tamtb^ 
State  cannot  impose. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  Dis- 
trict, Lander  County. 
The  facts  are  stated  in  the  opinion. 

BobeH  M.  Clarke,  AUorney-General,  for  Appellant: 

The  action  of  the  board  of  equalization  was  final.  (StoL 
18C4-5,  279,  sees.  15,  32.)  The  notes  of  the  bank  aie  moiKJ 
and  as  such  are  liable  to  taxation,  (Stat.  1861~6»  ooust  Aii 
YUI,  Seo.  C.)  Could  not  be  deducted  from  indebtodii«s> 
(Stat.  61-5,  274,  sec.  C.)  Indebtedness  most  be  of  8ftIDacha^ 
acter.    (Id.  sec.  6.) 

George  S.  IIiipp,  for  Bespondent: 

The  tax  upon  the  notes  was  uncoustitutional.     {ATChUoA 
v.  Stale  of  Maryland,  4  Wheat.  316;  Bank  of  Oammem  v* 
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N.  7.  6%,  2  Black,  620;  BanJc  Tax  Case,  2  Wiillaco,  •  206. 
Btat.  64-5y  274,  sec.  5,  act  of  congress  Juue  3,  1861.) 

[*350J      *By  the  Court,  Beatty,  C.  J. : 

This  was  an  action  brought  by  tho  State  of  Nevada  to 
recover  from  the  defendant  a  certain  amonnt  alleged  to  bo 
doe  under  tho  state  and  county  assessment  for  taxes  in  tho 
Tear  1866.  There  was  assessed  to  the  defendant  for  that  j^ear 
for  possessory  claim  to  real  estato  and  improvcmeuts  there- 
on, 99,000;  for  furniture  and  assaying  apparatus,  $3,000;  for 
promissory  notes  bearing  interest  and  secured  by  mortgage 
and  otherwise,  $75,000;  county  warrants,  or  scrip,  83,5000. 

The  court  below  held  that  the  bank  was  liable  for  taxes 

0 

on  the  first  two  items,  and  gave  judgment  accordingly.  As 
to  the  remaining  items  it  was  held  that  tlie  defendant  was 
i^ot  liable  to  the  payment  of  taxes.  From  this  judgment  tho 
Btate  appeals.  It  is  claimed  that  the  defendant  is  exempt 
^m  taxation  on  these  items  on  two  distinct  grounds, 
^int,  that  the  outstanding  notes  of  circulation  of  the  bank 
AK  liabilities  which  should  be  deducted  from  the  notes  and 
mortgages  due  to  the  bank;  and  only  the  difference  (if  these 
■hould  be  a  balance  in  favor  of  the  bank)  subjected  to  taxa- 
tion. Second,  that  a  tax  on  these  choses  in  action  would 
^  a  tax  on  the  business  of  the  bank,  and  is  thereforo  in  cou- 
^ct  with  the  act  of  congress  granting  the  charter. 

The  constitution  provides  for  the  passage  of  laws  which 

*hall  secure  a  just  "valuation  for  taxation  of  all  property, 

*^1,  personal,  or  possessory,  except,"  etc.    The  revenue  law 

Passed  under  that  constitution,  in  defining  personal 

Property,  says  it  should  ^include  among  other  things,  [^351] 

**all  money  at  interest  secured  by  mortgage  or  other- 

^ige."    And  so,  "all  capital  loaned,  invested,  or  employed  in 

%DJ  trade,  commerce,  or  business  whatsoever."    Notes  and 

Qoanty  warrants  are  certainly  property,  and  both  certainly  in- 

Qlnded  within  thedefinitions  justquoted  from  the  revenue  law. 

^at  there  is  in  the  same  section  of  the  revenue  law  also  this 

description  of  another  species  of  property:  "Solvent  debts, 

other   than  those  mentioned   in   this  section,   where  the 

amount  exceeds  the  same  character  of  indebtedness  of  the 
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party  assessed."  It  is  claimed  by  the  respondent  tb 
lust  clause  somehow  or  other  connects  itself  with  tl 
quoted,  and  if  a  party  loaning  money  at  interest,  seen 
mortgage  or  otherwise,  owes  an  amount  of  debts  ec 
the  mortgage  debt  due  to  himself,  he  may  offset  t 
against  the  other,  and  thus  escape  taxation. 

We  do  not  so  read  or  understand  the  law.  AH  m< 
interest,  secured  by  mortgage  or  otherwise,  is  -sub 
taxation,  without  regard  to  the  situation  of  the  mori 
Whether  he  be  solvent  or  insolvent,  in  debt  or  out  0: 
the  money  so  secured  is  subject  to  taxation.  It  : 
debts  other  than  those  mentioned  in  the  section  refei 
which  are  subject  to  be  balanced  by  debts  on  the  otiu 
The  language  of  the  act  is  very  plain.  Nor  is  the 
thing  unreasonable  in  the  distinction.  A  man  who 
house  on  credit  has  to  pay  taxes  on  it,  just  as  he  wh 
a  house  and  is  out  of  debt.  Whilst  the  law  justly  d 
that  notes  of  the  character  described  shall  be  he 
treated  as  property,  perhaps  there  is  no  impropriety  i 
ing  unliquidated  debts  and  balances  as  too  unsubsta: 
be  so  held  or  treated.  The  question,  however,  whet 
legislature  has  the  power  to  say  that  unliquidated  de 
balances  shall  be  exempt  from  taxation,  where  the  j 
whom  they  are  due  owes  an  equal  or  greater  amoontj 
now  before  us,  and  need  not  be  decided.  That  the  L 
provide  for  taxing  notes,  bonds,  or  other  evidences  < 
regardless  of  the  pecuniary  liability  of  the  holder  of  £ 
struments,  we  have  no  doubt. 

The  other  question  is  a  grave  one,  and  requiring  d 
sideration.     In  the  case  of  M'Culloch  v.  StaU^  (4 

316)  Chief  Justice  Marshall,  in  an  opinion  coi 
[*352]  in  *by  the  entire  supreme  court,  held  that  tl 

could  not  impose  a  stamp  tax  on  the  notes 
United  States  Bank,  issued  by  a  branch  looated  ii 
land.  Whilst  the  points  involved  are  argued  at  lenj 
with  an  ability  which  perhaps  no  other  man  in  the 
could  have  displayed,  the  result  is  summed  up  in  a  & 
paragraphs.  *'The  court  has  bestowed  on  this  sat 
most  deliberate  consideration.     The  resalt  is  a  eoi 
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that  the  States  have  no  power,  bj  taxation  or  otherwise,  to 
rotardy  impede,  burden,  or  in  any  manner  control  the  oper- 
atioDB  of  the  constitutional  laws  enacted  by  congress  to 
cany  into  execution  the  powers  vested  in  the  general  gov- 
ttsment.  This  is,  we  think,  the  unavoidable  consequence 
of  that  supremacy  which  the  constitution  has  declared.  We 
tre  unanimously  of  opinion  that  the  law  passed  by  the  leg- 
idatare  of  Maryland,  imposing  a  tax  on  the  bank  of  the 
United  States,  is  unconstitutional  and  void.  This  opinion 
does  not  deprive  the  States  of  any  resources  which  they 
onginally  possessed.  It  does  not  extend  to  u  tax  paid  by 
^®  real  property  of  the  bank,  in  common  with  the  other 
1^  property  within  the  State,  nor  to  a  tax  im])08ed  on  the 
^terest  which  the  citizens  of  Maryland  may  hold  in  this  iu- 
^(ation  in  common  with  other  property  of  the  same  do- 
^ption  throughout  the  State.  But  this  is  a  tax  on  the 
P6i^tions  of  the  bank,  and  is  consequently  a  tax  on  the 
^^Mion  of  an  instrument  employed  by  the  government  of 
®  tJnion  to  carry  its  powers  into  execution.  Such  a  tax 
**'  be  unconstitutional." 

f*^  the  case  of  Osborn  v.  U.  S.  Baiik  (9  Wheat.  738)  the 
1^^  court  decided  that  the  State  of  Ohio  could  not  impose 
^^^nse  tax  on  the  business  of  a  branch  of  the  bank  sit- 
"^O.  in  that  State.  In  the  opinion  in  this  latter  case  ap- 
*^  the  following  paragraph:  "It  will  not  be  contended 
'**  Ihe  directors  or  other  oiEcers  of  the  bank  are  officers  of 
'  government.  But  it  is  contended  that,  were  their  re- 
^  V^lunce  to  contractors  more  perfect  than  it  is,  the  right 
^^«  State  to  control  its  operations,  if  those  operations  be 
'^^^sary  to  its  character,  as  a  machine  employed  by  the 
^^xnmenty  cannot  be  maintained.  Can  a  contractor 

Supplying  a  ^military  post  with  provisions  be  re-  [*353] 
^^ned  from  making  purchases  within  any  State, 

^lom  transporting  the  provisions  to  the  place  at  which 
^  troops  were  stationed?  Or  can  he  be  fined  or  taxed  for 
^^Xig  so?  We  have  not  yet  heard  these  questions  answered 
^  the  affirmative.  It  is  true  that  the  property  of  the  con- 
'^tor  may  be  taxed,  as  the  property  of  other  citizens;  and 
io  may  the  local  pvpeiiy  of  the  bank.    We  do  not  admit 
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that  the  act  of  purcliosing,  or  of  conveyiug  the  articles  por- 
chased,  can  be  under  State  control."  Wo  have  itaUcizedt 
few  words  iu  this  latter  paragraph  to  call  attention  to  ibe 
particular  point  stated. 

In  the  first  case,  then,  it  is  expressly  stated  that  the  ml 
estate  of  a  United  States  bank,  situate  within  one  of  tbe 
States,  may  be  taxed  as  other  real  estate.  So  in  thehttn 
case,  the  local  property  of  the  bank  is  held  to  be  subjeetto 
taxation.  Now  I  apprehend  that  local  property  includes  not 
only  real  estate,  but  all  tangible,  visible  property,  Trbetber 
movable  or  immovable.  For  whilst  real  estate  is  the  obIj 
species  of  property  which  is  immovable,  yet  personal  prop* 
erty  htis  a  location  for  the  time  being  wherever  it  happ^ 
to  be.  It  can  hardly  be  questioned  that  a  State  Las  tke 
same  right  to  tax  a  house  or  flock  of  sheep  within  its  jorii- 
diction  that  it  would  have  to  tax  a  piece  of  land.  Althoo^ 
in  the  first  case  the  learned  judge  only  speaks  of  the  rigU 
of  a  State  to  tax  the  real  estate  of  the  bank  within  its  jo* 
risdiction,  and  the  shares  or  interest  held  by  citizens  of  tte 
.State  in  the  bank,  we  cannot  conceive  that  he  meant  ioeoo- 
vey  the  idea  that  any  species  of  personalty  owned  by  Ik* 
bank,  and  within  the  limits  of  the  State,  would  not  be  sob* 
ject  to  taxation. 

We  can  see  no  possible  distinction  between  the  two.  Aw 
the  language  used  iu  the  case  of  Osborn  v.  Tke  Bank,  wosU 
strongly  indicate  that  the  court  did  not  intend  to  make  tDT' 
The  declarations,  however,  of  the  court  in  regard  to  bo4 
real  estate  and  local  property  are  mere  dicia.  The  covrt 
was  not  deciding  on  the  legality  of  a  tax  on  either.  W 
notwithstanding  these  were  only  dictay  still  they  were  soifr 
timately  connected  with  the  subject  under  cousideratioDi 
and  must  of  necessity  have  received  such  deliberate  consi^ 
oration  of  the  court,  that  we  might  almost  consider  theffltf 

the  settled  law  at  that  time. 
[*351]  *If  the  States,  then,  had  the  right  to  tax  the  local 
property  of  the  United  States  bank  and  its  branches 
it  was  either  an  absolute  right  or  it  was  one  determinable  at 
the  will  of  congress.  If  that  right  was  absolute,  then  the 
some  right  exists  now  to  tax  the  local  property  of  nitioBsl 
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okSy  for  there  has  been  no  constitutional  amendments  to 
Bct  this  question,  and  we  can  see  no  difference  in  this 
qpect  between  the  present  national  banks  and  the  old 
uted  States  bank.  If  such  power  did  exist,  but  subject 
be  abrogated  by  act  of  congress,  the  question  arises,  has 
QgresB  deprived  the  States  of  the  power  to  exercise  this 
;ht? 

U  is  claimed  that  three  provisos  attached  to  the  forty-first 
rtion  of  the  act  of  congress,  approved  June  3,  1864,  in 
jard  to  national  currency,  etc.,  do  abrogate  this  power  in 
d  States  if  it  ever  existed.  Those  provisos  are  as  fol- 
ire:  ** Provided,  that  nothing  in  this  act  shall  be  construed 
prevent  all  the  shares  in  any  of  the  said  associations, 
Id  by  any  person  or  body  corporate,  from  being  included 

the  valuation  of  the  personal  property  of  such  person 
'  corporation  id  the  assessment  of  taxes  imposed  by  or 
kder  State  authoiity  at  the  place  where  such  bank  is 
cated,  and  not  elsewhere,  but  not  at  a  greater  rate  than  is 
tessed  upon  other  moneyed  capital  in  the  hands  of  indi- 
dual  citizens  of  such  State.  Provided  further^  that  tho 
K  80  imposed  under  the  laws  of  any  State  upon  the  shares 

any  of  tlie  associations  authorized  by  this  act,  shall  not 
ceed  the  rate  imposed  upon  the  shares  in  any  of  tho  banks 
ganized  under  authority  of  the  State  where  such  associa- 
te is  located.  Provided  also,  that  nothing  in  this  act  shall 
empt  the  real  estate  of  associations  from  either  State, 
onty,  or  municipal  taxes  to  the  same  extent,  according  to 

value,  as  other  real  estate  is  taxed." 
By  the  laws  of  congress  as  existing  when  this  act  was 
ised^  all  United  States  bonds  and  other  securities  for 
oey  raised  by  the  government  were  exempt  from  taxation. 
3  capital  of  the  banks  which  were  being  authorized  by 
3  act  was  to  bo  composed  mostly  of  United  States  bonds, 
isequently,  without  some  special  legislation  on  the  part 
congress,  the  banks  would  be  free  from  taxation  to  the 
9Dt  of  that  part  of  their  capital  thus  invested. 
%nk  of  Cwnmerce  v.  N.  Y.  CUy,  2  Black,  *620,  [*355] 
i  Bank  Tax  case,  2  Wall.  206.)     So,  too,  as  the 

of  the  stockholders  only  represented  the  aggregate 
Kkv.  Dk.— 61 
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property  of  the  bank,  if  an  attempt  were  made  to  tax  the 
shares,  each  stockholder  might  claim  that  his  shares  veie 
free  from  taxation  in  proi)ortion  to  the  amount  of  bank  cap- 
ital invested   in   United   States   bonds.     To  illustrate:  If 
ninety  per  cent,  of  the  bank  capital  was  composed  of  bonds, 
then  one  holding  a  $100  share  in  the  bank  would  only  be 
liable  to  pny  taxes  on  $10  of  this  share,  the  other  $90  being 
exempt  on  the  ground  that  it  was  merely  the  representative 
of  or  substitute  for  $90  of  United  States  securities.    (See 
minority  opinion  in  Van  Allmx,  The  Assessor,  3  Wall.  588.) 
To  avoid  any  question  as  to  the  power  of  the  States  to 
tax  these  shares,  and  to  confer  that  authority  on  the  States 
as  far  as  practicable,  was  the  object  of  the  first  proviso. 
The  second  proviso  is  a  mere  limitation  on  the  extent  of 
power  conferred  in  the  first.     The  majority  of  the  court  in 
the  case  of  Van  Allen  v.  2  he  Assessor,  just  referred  to,  bold 
that  under  this  act  of  congress  the  States  have  a  right  to  tax 
the  shares  of  the  bank,  and  seem  clearly  enough  to  intimate 
that  without  it  no  such   right  would  have  existed.    They 
admit  that  the  United  States  cannot  confer  on  the  States 
authority  which  docs  not  belong  to  them  as  such.    Bat  in 
some  cases  the  State  and  general  governments  have  concnr- 
rent  power  over  the  same  subject,  and  where  the  two  juris- 
dictions come  in  conflict,  the  general  government,  as  tba 
paramount  authority,  must  prevail.     But  they  hold  in  sndi 
cases,  that  whilst  congress  passes  laws  upon   any  subject 
over  which  it  has  concurrent  power  with  the  States,  it  may 
at  the  same  time  refrain  from  exercising  exclusive  [wwer 
over  the  subject,  and  expressly  allow  the  States  to  act  ccjb- 
currently  with  the  general  government.     In  this  case,  they 
hold  congress  has  expressly  indicated  its  will  not  to  exer- 
cise exclusive  jurisdiction  so  far  as  a  certain  mode  of  taxa- 
tion is  concerned.     Therefore  the  States  may  exercise  their 
original   power  of  taxation  in   this  particular.     Congress 
having  declared  that  the  States  may  exercise  concurrent 
jurisdiction   with   the   United  States  over    those  national 
banks,  so  far  as  to  collect  a  certain  character  and  omonnt 
of  taxes  on  the  shares  and  the  real  estate  of  the  banbi 
would    seem    by  strong    inference    to    Lave  intended  to 
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raserve  to  itself  exdlusive  *powor  over  the  taxation  [*356] 
of  banks  and  bank  property  of  other  descriptions. 

Bnt  this  does  not  dispose  of  the  question,  whether  the 
States  have  an  independent  right  to  tax  all  property  situate 
within  their  territorial  limits.     We  think  it  was  so  held  in 
the  case  of  irCulloch  v.  State^  and  Osbcmi  v.  The  Bank,     In 
these  cases  there  was  no  intimation  that  the  State  held  such 
power  at  sufferance  of  congress,  or  that  they  could  be  de- 
prived of  their  right  to  tax  property  within  thei^  limits  by 
uyactof  the  United  States  government,  but  it  seemed  to 
be  placed  upon  the  inalienable  power  of  the  States.     The 
distinction  taken  is,  that  the  States  have  no  power  by  taxa- 
tion or  otherwise  to  retard,  impede,  burden,  or  in  any  man- 
Mr  control  the  operations  of  constitutional  laws  enacted  by 
•ongreas."    But,  according  to  the  views  there  expressed, 
to  levy  the  ordinary  property  tax  of  a  State  on  the  local 
property  of  an  institution  chartered  to  aid  the  government  in 
^ndncting  ite  financial  affairs,  cannot  be  considered  a  law 
Phased  for  the  purpose  of  retarding,  impeding,  or  burden- 
^g  the  operations  of  the  act  of  congress  under  which  it 
^^Ids  its  charter.   That  such  taxation  may  incidentally  afl^ect 
tuo  operations  of  such  institution  there  can  be  no  doubt. 
^^  in  those  States  where  the  State  constitutions  fail  to 
provide  for  equal  rate,  or  percentage  of  ad  valorem  taxes,  a 
*^  might  be  so  framed  as  to  cripple  very  much  the  opera- 
•lons  of  banks,  and  still  be  only  a  tax  on  the  local  property 
^  the  State.     For  instance:   Suppose  a  law  were  passed 
'Qqniring  a  tax  of  fifty  per  cent,  per  month  on  its  assessed 
alae  to  be  collected  on  all  houses  and  lots  used  for  bauk- 
Cig  purposes.   This,  if  constitutional,  (and  certainly  a  State 
onstitution  might  be  so  framed  as  to  admit  of  this  species 
f  taxation)  would  prevent  the  establishment  of  a  national 
auk  in  any  State  where  such  law    existed.     The  bank, 
iUi  such  an  enactment  on  the  statute-book  of  the  State, 
>uld  not  get  a  house  within  which  to  transact  its  business. 
It  is  true  that  Marshall  is  careful  to  speak  of  taxing  the 
roperty  of  the  bank  **  as  the  property  of  other  citizens  "  is 
jced.     Probably  if  a  law  had  been  passed  by  any  State  of 
le    character   we   have    suggested^    Marshalli    witn   his 
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[*357]  accustomed  good  sense  and  *disregard  for  mew 
technicalities,  which  interfered  with  Bobstantbl 
justice,  would  have  said  that  this  law  shows,  by  its  tenns,  it 
was  not  enacted  in  good  faith  to  collect  revenue  from  looil 
property,  but  to  prevent  banks  from  getting  houses  in  wliidi 
to  transact  their  business,  and  we  will  hold  it  unconstito- 
tional  and  void.  It  is,  however,  always  a  delicate  task  for 
a  court  to  look  beyond  the  plain  letter  of  a  law,  and  discm 
the  intention  of  the  legislature  which  passed  it,  in  ordwto 
find  some  ground  on  which  to  declare  it  invalid. 
^^iBelieving,  then,  that  a  State  may,  by  a  tax  on  the  local 
property  of  a  government  bank,  **  retard,  impede,  burden," 
and  in  some  manner  ''control"  its  operations,  we  come, not 
without  hesitation,  to  the  conclusion,  that  where  the  gOTen- 
ment  has  pointed  out  a  method  by  which  the  real  estate  of 
the  bank,  within  any  State,  may  be  taxed,  and  also  tbe 
metliod  of  taxing  the  stock  of  the  same  bank,  within  ib 
State  where  it  is  located,  the  State  should  be,  and  is  ex- 
eluded  from  all  other  methods  of  taxation  on  the  bank 
property.  This  conclusion  is,  we  think,  hardly  in  conso- 
nance with  the  opinion  of  Marshall  in  the  two  cases  cited 
from  4  and  9  Wheaton.  But  we  think  it  is  in  harmony  witk 
the  views  of  the  present  supreme  court  of  the  United  States 
as  expressed  in  the  case  of  Van  Allen  v.  lite  Assessor. 

Besides  the  notes  and  bonds  in  this  case,  although  ns* 
doubtedly  property,  and  perhaps  such  as  may  be  treated n 
having  a  locality  in  the  State,  are  such  property  as  thebii 
must  deal  in,  in  the  ordinary  course  of  its  business.  Bj* 
sufficient  tax  on  that  commodity,  in  which  the  bank  mo8t« 
necessity  deal,  you  may  entirely  destroy  the  businessof  tb 
bank.  This,  then,  partakes  somewhat  of  the  nature  (^> 
tax  on  the  business  of  the  bank,  although  ostensibly  a  t*^ 
on  local  property. 

Judgment  of  the  court  below  affirmed.  ' 

Johnson,  J.,  did  not  participate  in  the  foregoing deeiflOB* 
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E  STATE  OF  NEVADA,  Appellant,  v.  THE  FIRST 
NATIONAL  BANK  OF  NEVADA,  Respondent.— 
Case  No.  2. 

[4  Nevada,  358.] 

moxioir  oviB  Jcnxnnnrr  after  Expibatxon  of  Term.— Dnring  the 
ienn  at  which  a  judgment  is  rendered,  a  district  court  miiy,  upon  motion 
if  a  party  injured,  amend  or  set  aside  an  erroneous  judgment;  but  to 
»ntinae  full  and  complete  jurisdiction  in  the  court  over  the  case  beyond 
he  term,  some  order  must  be  made  or  proceeding  taken  in  accordance 
fith  statute. 

UP  V.  ExpiiUB  Mill  Company,  2  Key.  84,  as  to  the  necessity  of  both 
lotice  and  statement  on  motion  for  new  trial  within  due  time,  to  continue 
urisdictiou  in  the  court  beyond  the  term,  approved.    Johnson,  «/.,  dis- 

FPEAL  from  the  District  Coart  of  the  Sixth  Judicial  Dis- 

i.  Lander  County. 

he  facts  are  stated  in  the  opinion. 

tobert  M,  Clarke^  Attojmei/'Oeneral,  for  Appellanj 

Itorge  S.  Uupp,  for  Respondent. 

3y  the  Court,  Beatty,  C.  J. : 

^n  action  was  brought  by  the  i)laintiflf  against  the  defond- 
t,  a  coq)oration,  for  certain  taxes  alleged  to  be  duo  for 
30ol  purposes  in  one  of  the  school  districts  of  Lander 
anty.  The  summons  was  served  on  the  defendant,  which 
led  to  appear.  Default  was  taken,  the  j)roper  proof  in- 
educed,  and  judgment  for  the  plaintiff.  This  judgment 
«  Tendered  on  the  twenty-fourth  of  February,  18G8.  On 
>  twenty-sixth  of  February  a  notice  was  served  by  the  de- 
dant  on  the  plaintiff  that  it  would  move  for  a  new  trial, 
^  statement  thereafter  to  be  served.  This  statement  w^as 
'Br  served.  At  the  next  term  of  the  court  a  new  trial 
^  granted,  and  plaintiff  appeals, 
during  the  term  at  which  a  judgment  is  rendered, 
*liaps  the  *court  may,  even  without  a  statement  or  [*359] 
davits,  upon  motion  of  the  party  injured,  amend 
Bet  aside  a  judgment  which  is  erroneous  on  its  face,  or 

(1)  llNeT.76. 
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not  fonndecl  on  a  complaint  showing  a  caase  of  action.  Bnt 
to  contiuuo  the  full  and  complete  jurisdiction  of  the  district 
court  over  a  case  beyond  the  term  at  which  judgment  is 
rendered,  some  order  must  bo  made  or  some  proceeding 
taken  in  accordance  with  the  statute.     A  party  moving  for 
a  new  trial  may  continue  the  jurisdiction  of  the  court  OYer 
the  case  by  giving  a  notice  of  intention  to  move  for  a  new 
trial  in  duo  time,  and  following  up  that  notice  by  a  state- 
ment or  affidavit  made  in  due  time. 

But  if  the  notice  and  statement  are  not  made  within  the 
statutory  time,  the  court,  for  most  purposes,  loses  jurisdic- 
tion of  the  case  at  the  end  of  the  term,  and  thereafter  can- 
not set  aside  a  judgment,  be  it  ever  so  erroneous.  (ffi//^>v. 
Empire  3L  Co.,  2  Nev.  34.)     In  this  case,  as  there  was  no 
statement,  the  court  had  no  jurisdiction  to  grant  a  nev 
trial.     The  order  granting  a  new  trial  must  be  reversedand 
set  aside.     The   appellant  will  recover  his  costs  in  this 
court. 

Johnson,  J.,  dissenting: 

The  rule  laid  down  m  Klllip  \,  Empire  M.  Co.  (2N0T. 
34), has  never  received  my  full  approval,  but  even  conced- 
ing lliQt  such  has  become  the  established  rule  of  thisconrt, 
yet  I  cannot  perceive  that  it  reaches  the  ease  in  hand.  Tbfl 
notice  of  the  motion  was  to  set  aside  the  judgment,  and  for 
a  new  trial — was  served  on  the  advei-se  party,  and  filed  with 
the  clerk  within  two  days — near  the  close  of  the  term.  Tl»^ 
notice  reads  thus:  That  the  defendant  will  move  the coort 
to  sot  aside  the  judgment  rendered  herein  on  the  twenty- 
fourth  of  February,  a.  d.  18G8,  and  for  a  new  trial  of  tl* 
issues  in  said  cause;  and  that  said  motion  will  be  based 
upon  a  statement  to  be  filed  herein,  and  upon  the  compW 
summons,  and  judgment  herein.     The  motion  came  on  to')* 
heard  the  following  week,  but  as  it  haj^pened,  in  the  arrange- 
ment of  the  term  of  the   court,   was  in   the  term  follow- 
ing the  rendition  of  the  judgment  and  the  giving  of  sncb 
notice.     It  appears  that  defendant,   relying  on  the  objec- 
tion  to    the   proceedings   had    in   the    case,    that  an  ac- 
tion to  enforce  the  collection  of  special  taxes  for  school 
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rarposes  could  not  be  ^maintained  in  the  name  of  [*360] 
lie  State,  deemed  it  unnecessary  to  file  any  state- 
Mnt,  but  presented  the  motion  upon  the  matters  ap- 
muring  from  the  complaint,  summons,  and  judgment,  as 
he  notice  had  already  indicated.  The  objections  being 
>f  tlie  character  stated,  it  will  be  difficult,  I  apprehend, 
0  point  out  any  needed  purpose  a  statement  of  the 
Me  could  supply,  beyond  such  as  was  contained  in  the 
*per8  and  records  of  the  case.  It  would  be  a  vain  and 
eedless  thing  to  require  a  party  to  furnish  a  statement 
f  the  case  when  by  no  possibility  could  it  embrace  any- 
iuig  bearing  upon  the  question  beyond  that  which  the 
>urt  records  already  had  supplied.  The  motion,  it  is 
QG,  is  in  part  denominated  a  motion  for  a  new  trial,  and 
e  proceedings  had  in  the  court  below  partake  some- 
^t  of  that  character,  as  defined  in  the  code.  Yet  look- 
i  at  the  matter  in  its  real  and  not  mere  technical  sense, 
is  apparent  that  the  district  court,  in  setting  aside  this 
Igment,  acted  in  pursuance  of  its  general  common  law 
Wers  in  cases  of  erroneous  judgment.  At  least  the 
tion  of  the  court  is  defensible  on  this  ground,  and  as  I 
lieTo  it  was  correct  in  the  view  taken  of  the  main  ques- 
*Q,  that  the  action  should  have  been  brought  in  the  name 
tlie  board  of  school  trustees,  and  not  by  the  State,  I  can 
3  no  objection  to  the  course  pursued  in  sotting  aside  the 
Igment,  rather  than  to  compel  the  aggrieved  party  to  pur- 
Q  the  more  vexatious  and  expensive  method  of  appealing 
^m  the  judgment.  Entei-taining  these  views,  I  am  com- 
'Hed  to  dissent  from  the  conclusion  reached  in  the  pre- 
^Dg  opinion. 
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FOUNTAIN  LAWRENCE,   Respondext,  v.  HEXRT  P. 

BUKNHAM,  Appellant. 

[4  Nevada,  361.] 

New  TniAL,  when  Improper. — When  a  jadgmeDt  and  Terdict  are  in  aerard- 
ance  with  the  evidence,  and  there  is  no  nnbHtantial  conflict  in  it  upon 
any  material  isRae,  and  no  error  has  intervened,  the  court  has  no  right 
to  grant  a  new  trial. 

Dklivrrt  of  Goods  under  Statute  ofFbaudb. — Upon  the  facts  of  thii  cue, 
as  stated  in  the  opinion :  7/dJ,  that  there  was  no  sach  delivery  of  thegna 
as  to  take  tho  sale  ont  of  the  statnte  of  fniuds,  or  protect  the  propertj 
as  that  of  Lawrence  from  attaching  creditors  of  Itobinsou. 

Levy  upon  Inteukst  of  Owner  in  Cohmon  of  Chattels. — Where  tio 
parties  were  owners  in  common  of  certain  hay,  and  a  writ  of  atUchnuat 
against  one  of  them  was  placed  in  the  sheriff's  hands,  with  iostmdiaBi 
to  levy  on  the  hay:  Held,  that  it  was  the  sheriff's  right  and  duty  to  tab 
the  entire  property  into  his  possession,  though  he  could  not  sell  men 
than  the  interest  of  the  attachment  debtor;  and  that  the  other ovneria 
common  could  not  maintain  replevin  against  the  sheriff,  befonaaki 
for  his  share. 

1  Want  of  Dklivert,  when  Conclusive  Etidenoe  of  Fraud.— Under  ik 
statute  of  frauds  the  want  of  an  immediate  delivery,  and  an  actotlnd 
continued  change  of  possession,  in  case  of  a  sale  of  x>cr8onal  propert^i 
is  conclusive  evidence  of  fraud  as  against  the  creditors  of  the  Tenkr. 
and  it  makes  no  difference,  so  far  as  that  question  is  concerned,  vbetker 
such  creditors  had  notice  of  an  attempted  sale  or  not. 

Appeal  from  tbo  District  Court  of  the  SecoDd  Jadidil 
District,  Douglas  County. 

The  facts  are  stated  iu  the  opinion. 

D.  W,  Virgin,  George  A,  Nourse,  and  S,  C,  Denson,bi 
Appellant. 

Clayton  &  Davies,  for  Ilespondent: 

The  plaintiff  was  ipse  facto  in  possession  of  the  personil 
property.  {JHontgomeri/  v.  Hunt,  5  Cal.  368 ;  Caltoon  t. 
Marshall,  25  Cal.  197.)  The  delivery  was  complete,  and 
plaintiff  was  not  bound  to  abandon  his  premises,  or  canjtk® 
grain  beyond  them,  in  order  to  perfect  his  title,  (/'octe^^ 
V.  Uimsacker,  U  Cal.  120;  Welch  v.  Sullivan,  8  Cal.  18?; 
Chujln  V.  Daub,  14  Cal.  384.)  The  mere  fact  of  the  vea- 
dor's  remaining  on  the  premises  does  not  vitiate  the  y^' 

(1)  1  Nev.  218;  2  Nev.  243;  6  Nev.  216-385;  10  Nev.418. 
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3.  {Fischer  v.  JVebstery  13  Cal.  58;  Bemaly,  Hovimis, 
541;  Eodgins  v.  Book,  23  Cal.  581.)  The  sheriff 
K)n  and  sold  the  whole  of  the  hay,  when  he  should 
3  sold  the  interest  of  Bobinson.  (Benial  v.  Hovioua, 
►47.)  The  burden  of  showing  error  is  upon  the 
9ging  it.  {Brown  v.  TolleSy  7  Cal.  398;  Clarke  v. 
5  Cid.  598.)  A  motion  for  new  trial  is  addressed 
und  discretion  of  the  court.  (Peters  v.  Foss,  16  Cal. 
Cal.  26;  16  Cal.  80;  10  Cal.  301;  17  Cal.  92;  22 
I  When  there  is  conflict  in  the  testimony,  the  ap- 
ourt  will  not  reverse  an  order  gi*anting  a  new  trial. 
r.  Siewaii,  29  Cal.  615;  Grant  v.  Moore,  29  Cal.  644; 
.  Marks,  29  Cal.  673;  OuUahan  v.  Starbucfc,  21  Cal. 

le  Court,  Lewis,  J. :  [*364] 

I  month  of  April,  a.d.  1867,  the  plaintiff,  who  is  the 
I  a  ranch  in  the  county  of  Douglas,  entered  into  an 
ut  with  one  Anderson  Bobinson,  by  the  terms  of 
le  latter  was  to  take  possession  of,  and  cultivate  the 
iring  that  season,  and  have  the  use  of  the  buildings 
including  the  dwelling-house,   one  room  therein 
ng  reserved  by  the  plaintiff.     In  consideration  for 
lawrence  was  to  have  one-half  of  the  products;  his 
:)f  the  grain  to  be  delivered  to  him  when  threshed, 
hay  when  baled.     This  agreement  was  treated  by 
ies  as  a  lease,  and  was  to  continue  until  the  first 
)ctober,  a.d.  1867,  at  which  time  it  appears  to  have 
derstood  that  Bobinson  would  surrender  the  pos- ' 
of  the  premises  to  the  plaintiff.     On  that  day  Law- 
laims  to  have  taken  possession,  but  beyond  the 
aking  possession  of  one  room  in  the  house,  and  col- 
pay  for  the  pasturing  of  cattle  on  the  ranch,  nothing 
le  by  him.     He  continued  to  live  in  the  building 
lie  had  occupied  during  the  w^hole  season,  whilst 
m  and  his  family  remained  in  the  dwelling-house, 
ng  it  as  they  had  done  prior  to  the  first  of  October, 
parently  no  change  in  their  right  to  remain  upon 
auses,  and  such  was  the  position  of  matters  when 
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.lieriff  levied  upon  the  property  now  in  q 

Bars  tbat  tbo  grain  was  not  threshed  unti 

nty-third  day  of  October,  at  which  time  it  ^ 

accordance  with  the  contract,  the  parties  p 

q>cctivo  portions  in  different  bins,  but  in  the 

obinson  kept  a  key  which  would  admit  him  t 

ut  whether  it  was  the  only  one  belonging  to  t 

>r  not  does  not  appear.    The  hay  was  kept  in  ai 

and  althotigh  Bobinson  had  sold  a  portion  of  il 

had  not  been  done,  and  consequently  no  divisio 

place  when  it  was  seized  by  the  sheriff. 

On  the   t\vent3'-fifth  day  of  Octobei 
[*365]  sold  his  portion  of  *the  grain  to  the  plai 
that  day  or  the  next  sought  to  mako  a  d< 
but  nothing  was  done,  except  that  the  parties 
barn,  and  in  the  presence  of  witness  Bobinson  f 
rence;  **Here  is  the  grain  which  I  have  sold  yo 
it  out  at  the  same  time.     Its  position  was,  ho' 
wise  changed,  but  it  remained  in  the  same  b 
had  previously  boon  kept.     This  was  the  cond 
tors  on  tho  twenty-sixth  day  of  October,  whe 
ant,  who  is  tho  sheriff  of  the  county  of  Douf 
of  a  writ  of  attachment  issued  against  Bo 
upon  his  portion  of  tho  grain,  and  all  the  haj 
at  onco  instituted  this  action  to  recover  po 
grain,  together  with  about  fourteen  tons  c 
is  chiimed,  was  the  just  proportion  belong] 
The  action  was  tried   without  a  jury, 
finding  the  facts  substantially  as  we  have 
also  holding  that  there  was  no  such  actu 
grain  to  tho  j)laintiff  as  to  make  the  sal 
claims  of  the  creditors  of  Robinson,  and 
mon  property  at  the  time  of  tho  levy, 
right  to  take  the  whole  into  his  possess! 
ment,  although  under  the  execution  on) 
could  bo  sold.     Jnd*^mcnt  was  render 
fondant.     A  motion  for  now  trial  beij 
and  granted,  tho  defendant  appeals  f 
what  ground  tho  now  trial  was  gra 
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rrcan  we  find  anything  in  the  statement  upon  which  such 
tion  of  the  lower  court  can  be  maintained. 
When  a  verdict  and  judgment  are  in  accordance  with  the 
idence,  and  there  is  no  substantial  conflict  in  it  upon  any 
iterial  issue,  and  no  error  has  intervened,  the  lower  court 
A  no  right  to  disturb  such  verdict  and  judgment.    If  there 
)  a  conflict  in  the  evidence  upon  some  material  issue,  or 
Any  substantial  error  is  shown  to  have  been  committed, 
e  appellate  com t  will  not  disturb  the  order  of  the  court 
low  if  it  set  aside  the  ver^ct  and  judgment;    but  when 
»thiDg  of  the  kind  appears  in  the  record  to  warrant  such 
tion,  its  order  will  be  set  aside  as  unauthorized. 
In  support  of  the  order  granting  a  new  trial  in 
ia  case,  it  is  *argued  on  behalf  of  respondent:  [*366] 
iBt.   That  the  evidence  showed  a  sufficient  de- 
scry of  the  grain  to  the  plaintiff  to  make  his  title  good  as 
{ainst  the  creditors  of  Bobinson;  and.  Second.    That  as 
a  attaching  creditors  of  Bobinson  knew  of  the  sale  to 
^wrence  prior  to  their  attachment,  the  sale  was  good  as 
JWnst  them.     These  being  the  only  propositions  discussed 
the  court,  our  considerations  will  be  confined  to  them. 
"Every  sale  made  by  a  vender  of  goods  and  chattels  in 
I  possession  or  under  his  control,  and  every  assignment 
S^ds  and  chattels,  unless  the  same  be  accompanied  by 
immediate  delivery  followed  by  an  actual  and  continued 
^i^ge  of  possession  of  the  things  sold  or  assigned,  shall  be 
elusive  evidence  of  fraud  as  against  the  creditors  of  the 
^or,  or  the  creditors  of  the  person  making  such  assign- 
^te,  or  subsequent  purchasersdn  good  faith."   (Stat.  1861, 
«*ec.  64.) 

^18  being  the  law,  it  becomes  necessary  to  ascertain 
^Uxer  there  was  *'an  immediate  delivery  of  the  grain  in 
^tion,  followed  by  an  actual  and  continued  change  of 
^ssion.  We  think  there  was  not.  The  testimony  of 
plaintiff  even  does  not  in  any  material  respect  conflict 
•h  the  facts  as  they  have  been  stated,  but  rather  supports 
^m.  How,  then,  was  the  delivery  made?  There  was  cer- 
^y  no  tradition  of  the  property;  no  change  was  made 
>m  one  bin  to  another  or  from  one  barn  to  another,  but  it 


812  Lawrence  t;.  Burnham.  [Sap.  Gt 

Opinion  of  the  Court — Lewis,  J. 

remaiued  precisely  as  it  was  wben  belonging  to  BobinsoD. 
There  was  no  visible  cbange — nothing  in  its  position  orcon- 
dition  to  indicate  to  the  world  that  a  change  had  taken  place 
in  the  title  or  right  to  it;  no  act  of  ownership  had  been  ex- 
ercised over  it  by  the  plaintiff.     Had  the  grain  been  mored 
from  the  barn  where  it  had  been  kept  to  some  other  exclu- 
sively occupied  by  the  plaintiff,  or  had  it  been  put  with  the 
defendant's  own  grain,  or  had  Bobinson  surrendered  lU 
control  and  possession  to  the  bam  where  it  was  kept,  tod 
delivered  up  his  key  to  it,  perhaps  the  delivery  might  be 
deemed  sufficient;  but  nothing  of  the  kind  was  done.  Every- 
thing continued  after  the  sale  as  it  was  before.    The  grain 
remained  in  the  same  bins.     Bobinson  kept  a  key  to  the 
barn,  and  his  horses  remained  in  a  division  of  it,  where  they 

had  always  been  kept.  Indeed,  nothing  was  done  to 
[^3G7]  consummate  a  delivery  except  that  ^the  parties  went 

to  the  barn,  and  Bobinson  stated  to  a  third  person 
that  ho  had  sold  the  grain  to  the  plaintiff.  Thatconstiinted 
no  delivery  of  the  property.  (Doake  v.  Bruhaker,  1  Ner. 
218.) 

But,  it  is  argued,  the  possession  and  ownership  of  lh« 
premises  upon  which  the  grain  Avas  kept  ma«le  a  further  de- 
liver of  the  grain  unnecessary.  If  the  plaintiff  had  the  ex- 
clusive possession  of  the  real  estate,  or  even  the  barn  w 
which  the  grain  Avaskept,  perhaps  no  further  delivery  would 
have  been  necessary.  He,  however,  had  neither.  Robin- 
son appears  to  have  been  as  much  in  possession  of  the  prem- 
ises at  the  time  of  the  levj'  by  the  sheriff  as  he  had  ever  been 
prior  thereto.  He  continued  to  occupy  the  house  as  he  had 
done  before,  except  one  room,  and  had  a  key  to  the  very 
barn  in  which  this  property  Avas  kept.  Indeed,  there  ftp" 
pears  to  have  been  no  change  in  the  relation  of  things  ^^ 
the  time  the  property  was  seized;  and  the  only  act  of  own- 
ership which  the  plaintiff  is  shown  to  have  exercised  over 
the  premises,  was  to  collect  the  charge  for  the  pasturage  o* 
cattle  upon  the  ranch.  It  is  true  the  agreement  bywhic'' 
Bobinson  took  possession  of  the  premises  appears  to  hftvo 
expired  on  the  first  day  of  October,  but  he  contuiued  i^ 
possession,  and  that,  too,  by  the  permission  of  the  phiinii^ 
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and  80  became  a  tenant  at  sufferance,  as  he  was  before  that 
ft  tenant  for  a  term.     Ho  appears  to  have  had  as  complete 
control  of  the  barn  in  which  this  grain  was  kept  as  he  ever 
luid.    How,  then,  can  it  be  claimed  that  Lawrence  had  such 
posseasion  of  the  premises  as  to  make  any  further  act  of  de- 
livery of  the  grain  unnecessary?    It  must  be  conceded  that 
A^binsoj  had  control  of  the  bins  in  which  his  grain  was 
«pt  before  he  sold  it  to  the  plaintiiT.     Is  there  anything  to 
'^^licate  that  he  had  not  the  same  control  afterwards — that 
le  could  not  have  removed  the  grain,  sold  and  used  the  bins 
for  tig  own  purposes?    Certainly  not.     We  conclude  that 
™®*^  was  no  such  delivery  or  change  of  possession  as  to 
ttftke  the  sale  valid  as  against  the  claims  of  attaching  cred- 
itors, and  hence  that  the  grain  was  properly  taken  as  the 
P'*>p©rty  of  Bobinson. 

'^B  to  the  hay  there  is  no  doubt  whatever  but  it  was  the 
■horiffs  duty  to  take  it  into  his  possession.     As  the  agree- 
^'W^it  between  Bobinson  and  Lawrence  is  not  fully  given  in 
™  record,  we  are  not  able  to  determine  whether  the 
^y%  before  the  division,  was  common  *property,  or  [*368] 
wether  it  should  be  treated  as  the  exclusive  prop- 
^*ty  of  Bobinson.     TVe  are  inclined,  however,   to  believe 
from  what  we  can  gather  of  the  nature  of  that  agreement, 
^at  the  parties  were  tenants  in  common  of  the  products  bo- 
'ore  the  division.    {Putnam  v.  WisCy  1  Hill,  234.)     In  either 
^Uue  the  sheriff  had  a  right  to  take  the  entire  property  into 
*^  possession,  although  if  it  were  common  property  he  had 
^  right  to  sell  anything  but  the  interest  of  the  person 
Against  whom  the  writ  was  issued.     {Walsh  v.  Jdains,  3 
I)enio,  125;  WaddeU  v.  Cook,  2  Hill.  47.)     There  is  evi- 
dence in  the  record  in  this  case  from  which  it  appears  that 
the  sheriff  sold  the  interest  of  both  parties  in  the  hay  upon 
the  execution  which  subsequently  issued  against  Bobinson. 
That,  however,  was  done  long  after  this  action  was  brought, 
and  hence  it  is  a  matter  which  cannot  enter  into  the  con- 
sideration of  this  case.     The  only  question  which  can  bo 
determined  here  is  whether  he  had  the  right  to  seize  and  take 
into  his  possession  all  of  the  hay.     As  Bobinson  had  an  in- 
terest in  it  until  the  division,  and  the  sheriff  had  no  right 
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to  divide  it,  he  was  compelled  to  take  the  whole  into  hfc 
possession.  Replevin  cannot  therefore  be  maintained 
against  him  by  the  plaintiff.  If  the  plaintiff  had  an  interest 
in  the  hay,  and  the  sheriff  sold  it,  he  has  bis  remedy;  bnt 
not  in  this  action,  for  it  was  brought  before  the  sale  took 
place,  and  furthermore,  the  pleading  would  not  admit  of  a 
recovery  for  any  such,  act  done  by  the  oflScer. 

Upon  the  second  proposition  argued  by  counsel  wo  only 
deem  it  necessary  to  say  that  the  statute  makes  the  want  of 
delivery  "conclusive  evidence  of  fraud."  No  court  lias  ibe 
right  to  say  that  the  want  of  delivery  shall  not  be  so  where 
the  creditor  has  knowledge  that  a  sale  has  been  attempted 
by  the  debtor.  Whether  the  attaching  creditor  knew  tie 
fact  or  not  is  a  matter  of  no  consequence.  The  law  onlj re- 
quires him  to  show  that  no  delivery  accompanied  the  sale. 
When  that  is  done  his  proof  is  conclusive  that  the  sale  was 
fraudulent  as  to  him,  and  no  evidence  of  an  honest  purpose 
or  fair  intention  upon  the  part  of  the  vendor  and  vendee,  or 
the  knowledge  by  the  creditor  of  the  fact  that  a  sale  W 
taken  place,  can  overcome  the  conclusive  evidence  of  fnaJ 
which  the  want  of  delivery  establishes. 

The  order  granting  a  new  trial  must  be  set  aside,  and  it 
so  ordered. 
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DSTUS  COUKCHAINE,  Eespondent,  v.  THE  BUL- 
LION MINING  COMPANY,  Appellant. 

[4  Nevada,  369.] 

SON  TO   MaNTAIN  TbKSPASS  —  KlOHT  OF  Po8»ER8ION  IN  DEFENDANT. — 

toal  poBseBsion  of  real  estate,  even  thongb  wrongfnl,  is  Hufficient  to 
>port  an  action  of  trespasH  quare  daunum /regit  against  a  mere  stran- 
'  or  intruder,  bnt  not  against  the  rightful  owner. 
BiOBT  OF  Pbk-emptor  TO  GOVERNMENT  Lands. — Where  a  person  in 
oal  possession  of  government  land  has  filed  his  declaratory  statement, 
I  the  local  land-office  has  decided  in  his  favor,  accepted  the  goveru- 
nt  price,  and  given  the  usual  receipt,  he  becomes  entitled  to  the  pos- 
sion  thereof,  and  may  maintain  trespass  quare  clausum  fregit  in  re- 
on  thereto,  even  agaiust  a  prior  settler. 

OF  Land-offick  Decisions  on  Pbe-kmption  Claimb. — The  decision 
the  register  and  receiver  of  the  United  States  land-office  in  favor  of 

applicant  for  pre-emption  of  public  land  is  evidence  not  only  that 
ih  person  is  entitled  to  a  patent,  bnt  also  that  he  has  settled  upon 
1  improved  the  land,  and  is  an  acknowledgment  that  his  settlemrmt 
1  possession  are  lawful,  and  in  accordance  with  the  will  of  the  gov- 
iment. 

PTION  Eights  Belate  back  to  First  Steps. — The  decision  of  the 
al  land-office  in  favor  of  a  pre-emption  right,  is  a  confirmation  by  the 
remment  of  all  acts  done  by  the  pre-emptor  towards  acquiring  title. 
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and  n  recop^nition  thnt  his  possesRion,  from  the  time  he  took  tbe  lint 
steps  to  obbiin  title,  woh  rightful;  nml  in  snch  case  the  pK^onptoriBiB 
action  for  trespass  q^iart  dausum  /regit  npon  the  land,  may  abov  tlttt 

ho  paid  fur  the  land  after  the  treupass  complained  of. 
[•370]  *MiNEBs'  Rights  to  Neoessary  Lots— QaicffnoN  of  Fact.— Whe(iH 

A  town  lot  located  by  a  miner,  for  mining  parposeR,  issoBem- 
sary  for  his  use  to  cn.iblG  him  to  work  his  mine  as  to  make  ht  li^t 
snperior  to  that  of  a  pre-omptor,  in  accordance  with  the  act  of  ooo^ 
of  July  1,  18C4,  in  relation  to  town  lots,  etc.,  is  a  question  of  fact  for  (be 
jury. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, Storey  County. 

The  facta  are  stated  in  the  opinion. 

The  original  judgment  was  rendered  T^hile  the  Hod. 
Caleb  Burbank  was  the  judge  of  tlie  court,  and  the  ner 
trial  granted  by  his  successor. 

Williams  &  liixlcr,  for  Appellant: 

The  certificate  of  the  ofiicer  that  declaratory  stateawt 
had  been  filed  is  not  sufficient.    {SlcFarland  v.  CulberlKMt 
2  Nev.  285.)     Land  was  subject  to  the  possession  nndDM' 
essary  use  of  the  land  by  mind's  in  possession  at  the  tin^ 
of  pre-emption.     (13  U.  S.  Stat.  530,  sec.  2.)    ThepUrati^ 
must  show  title  or  right  of  possession  at  the  beginning  of  fi^ 
suit.  {Yount  V.  HaiveU,  U  Cal.  466;  Stark  v.  BaireU,  15 B- 
361;  Moore  v.  Tice,  22  Id.  515.)   The  facts  show  tbatiuste*^ 
of  acquiescing  in  any  supposed  claim  of  right  in  thephuntiiV 
the   tnistees  and  j^roper  officers  of  the  corporation  hw^ 
always  asserted  its  right  to  the  premises.   (Davis  t.  Dosifs 
26  Cal.  23;  Bowman  v.  Cudicorih,  31  Id.  153.) 

Aldrich  &  DeLomj,  for  Kespondent: 

Evidence  of  the  purchase  by  the  plaintiff  from  the  gorera- 
ment  should  have  been  allowed.  (1  Wash.  Real  Pr.  626, 
533;  Phtlpa  v.  Kelloijg,  15  III  131;  23  Id.  528;  23  U.  & 
Dig.  492,  sees.  9,  14;  6  Minn.  128;  13  U.  8.  Stat.  343,69; 
People  V.  Shearer,  30  Cal.  617;  2  Nev,  285;  4  Kent's  Com. 
498;  1  Id.  276.  1  Greenl.  Ev.  sec.  305;  2  Id.  sec.  618.)  In 
an  action  for  nuisance  or  trespass,  the  defendant  his  no 
right  to  inquire  into  the  good  faith  of  the  plaintiff's 
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{Eberhard  v.  Taolnmne  M.  Co.,  4  Cal.  308.)  A  title 
ig  upon  mining  rules  and  regulations  cannot  prevail 
8t  the  paramount  proprietorship  of  the  United  States, 
lon^v.  SecdcSf  18  Cal.  433.)  An  equitable  title,  accom- 
d  by  actual  possession,  is  sufficient  to  give  a  right  of 
gaion.  {Ortman  v.  Dixon,  13  Cal.  37;  Morrison  v.  Wil- 
.3  Id.  497.)  Possession  in  the  plaintiff  is  sufficient  to 
e  him  to  maintain  trespass.  (Stat.  1861,  358;  Carron 
Jonnell,  7  Cal.  153.)  Persons  settled  in  good  faith  upon 
n  mining  towns,  and  carrying  on  business,  should  be 
cted.  (Fitzgerald  Y.  TJrion,  5  Cal.  310.) 

jr  the  Court,  Lewis,  J. :  [*372] 

3  plaintiff,  who  is  an  occupant  of  certain  lots  in  the 
»f  Gold  Hill,  brings  this  action  against  the  defendant 
tover  $500,  in  which  sum  he  claims  to  have  been  dam- 
by  reason  of  the  deposit  upon  his  premises  of 

quantities  of  rock,  *dirt,  and  refuse  ore.  [*373] 
lomplaint  also  contains  allegations,  upon  which 
junctipu  is  sought,  to  restrain  the  defendant,  its  agents, 
nts,  and  employees  from  repeating  or  continuing  the 
&88  complained  of.  It  is  admitted  by  the  defendant 
the  plaintiff  was  in  the  actual  possession  of  the  two 
ing-honses  on  the  premises  in  question  at  the  time  of 
Ueged  trespass;  but  it  justifies  the  acts  complained  of 
claim  of  superior  title  and  right  of  possession  in  itself, 
evidence  adduced  at  the  trial  developed  the  fact  that 
lefendant's  grantors  located  a  certain  ledge,  together 
the  land  occupied  by  the  plaintiff,  some  time  in  the 
1859,  and  that  the  plaintiff  made  no  location  until  some 
jrears  later.  Courchaine  had  taken  steps  to  acquire 
from  the  general  government,  and  at  the  trial  offered  to 
\  that  he  had  filed  his  declaratory  statement,  giving  no- 
i  his  intention  to  pre-empt  the  premises;  that  the  reg- 
and  receiver  had  rendered  a  decision  in  favor  of  his 
y  accepted  of  him  the  government  price  for  the  same, 
^veii  the  ordinary  receipt  therefor.  The  court  below 
ed  to  admit  this  evidence,  and  the  usual  exception  was 

I  by  counsel  for  the  plaintiff.  The  verdict  resulted  in 
Nsv.  Dml— 52 
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favor  of  the  defendant,  but  believing  that  he  had  erred  in 
rejecting  proof  of  the  decision  of  tho  local  land  oflScers,  tbe 
judge  below  set  aside  the  judgment,  and  directed  a  new 
trial.  From  this  decision  of  the  court  the  defendant  ap- 
peals. 

If  it  were  error  to  rule  out  the  decision  of  the  land  offi- 
cers, or  if  any  other  material  error  were  committed  at  tbe 
trial  prejudicial  to  the  i^laintiff,  it  was  clearly  the  duty  of 
the  court  to  set  aside  the  verdict.  Whether  that  decision 
should  have  been  admitted  is  tho  principal  question  dis- 
cussed by  counsel,  and  the  only  one  which  it  is  necessut 
for  this  court  to  consider. 

To  maintain  an  action  of  trespass  qttare  clmisum  f regit,  ii 
was  formerly  necessary  for  the  plaintiff  to  establish  anfl^ 
tual  possession  of  the  Iwus  in  quo  in  himself,  but  under  the 
more  modern  holding,  is  seems  that  a  constructive  posses- 
sion is  sufficient.     But  a  possession,  whether  actual  oreoe- 
stioictive,  which  is  not  rightful  as  against  the  defendant,  is 
not  available   to  the  plaintiff,    hence  a  superior  right  of 
possession  in  tho  defendant  is  always  a  sufficient  answer  to 
any  action  of  trespass  brought  against  him.    Actual 
[*374]  possession,  ^although  it  be  wrongful,  is  sufficientto 
support  the  action  against  a  mere  stranger  or  ifi- 
truder,  who  has  not  the  right  of  possession  in  himselM  ^^ 
authority  from  the  rightful  owner.    In  such  case  the  plaint- 
ifTs  actual  possession  is  rightful  as  against  all  mere  intrnd- 
era  who  have  no  color  of  right.     His  possession  gives  liia 
as  good  right  to  maintain  trespass  against  such,  as  the  abso- 
lute title  of  property,  coupled  with  the  possession,  cooU 
give  him.    But  when  the  defendant  shows  that  he  is  entitled 
to  the  possession  of  the  premises  by  reason  of  a  sai)eTior 
title,  he  shows  that  the  plaiutid*  has  no  right  of  action.    It  i^ 
the  refold  neeessiiry  for  the  plaintiff  not  only  to  show  jwsses- 
siou  in  himself,  but  it  is  indispensable  that  such  possessiou 
be  rightful  as  against  the  defendant. 

lu  this  ease,  tho  plaintiff,  after  showing  he  was  in  the 

actual  possession  of  the  premises  at  the  time  of  the  trespass, 

otYered  in  evidence  the  decision  of  the  local  laud«offieen, 

'  for  the  purpose  of  showing  that  his  right  to  the  posBOsioo 
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I  Bnperior  to  that  of  llio  defendant,  which  claimed  title 
ipljr  through  priority  of  location.  If  that  decision  confers 
ight  of  possession  upon  the  plaiutifF,  the  proof  offered 
mid  have  been  admitted.  Our  conclusion  is  that  it  does, 
e  public  land  is  absolutely  at  the  disposal  of  the  federal 
remment.  Although  individuals  may  settle  upon  and 
Qpy  portions  of  it,  no  title  is  acquired  thereby  which 
I  be  available  against  the  primary  right  of  the  govern- 
Qt.  As  between  each  other,  settlers  may  acquire  riglits, 
ich  the  courts  will  maintain  and  enforce.  Thus  the  first 
isessor  is  always  deemed  to  have  the  best  right,  and  by 
iblishiug  priority  of  possession,  he  is  allowed  to  recover 
ijectmenty  and  in  fact  he  is  treated  as  the  absolute  owner 
'he  land  occupied  by  him.  But  all  rights  so  acquired 
Bnhject  to  the  paramount  title  of  the  government.  Oc- 
ittion  and  priority  of  possession  are  utterly  worthless 
>ii  opposed  to  a  title,  or  right  of  possession  expressly 
Eerred  by  the  proper  federal  authorities.  As  between 
Sons  none  of  whom  claim  title  from  the  government,  nor 
bIiow  a  right  of  i^ossession  recpgnized  by  it,  priority  of 
session  must  prevail.  Wken,  however,  the  government 
declared,  or  by  its  proper  tribunals  decided,  that  a  par- 
ilar  person  is  entitled  to  the  possession,  such  declaration 
leoisiou,  in  the  absence  of  fniud,  is  high  evi- 
ce  of  hib  *right  to  such  possession ;  certainly  su-  [*375] 
ior  to  that  which  is  acquired  simply  by  priority 
lossession,  unaccompanied  with  any  recognition  from  the 
smmeut. 

he  paramount  proprietor  of  the  soil  having  an  unre- 
sted  right  of  disposition,  has  established  corUiin  regula- 
Sy  by  which  ]>ersous  producing  the  requisite  proof  are 
tied  to  pui*chase  a  limited  amount,  ut  a  given  price  i^er 
).  Officers  are  apix>iuted  to  take  that  proof,  to  determine 
1  it  whether  the  applicant  is  entitled  to  purchase,  or, 
re  there  is  a  contest,  to  decide  which  h.'is  the  better 
if  And  to  receive  the  purchase-money  from  him  who  in 
V  judgment  is  entitled  to  tlie  patent.  Nor  can  such  de- 
m  be  legally  rendered  in  favor  of  any  peraon  who  does 
bIiow  himself  entitled  to  the  possession  at  the  time  he 
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makes  application  to  pro-empt,  for  ouly  those  vbo  areocco- 
pants  of  and  Lave  made  improvements  upon  public  laudlmvo 
the  right  to  purchase  the  same  as  pre-emptorg.  The  de- 
cision of  the  proper  oiBcera  is  therefore  evidence  not  odW 
of  the  fact  that  he  in  whose  favor  it  is  rendered  is  entitled 
to  the  patent,  but  also  that  he  has  settled  u^wn  and  im- 
proved the  premises  claimed  by  him,  and  is  certainly » 
direct  acknowledgment  that  such  settlement  and  possesuon 
is  lawful  and  in  accordance  with  the  will  of  the  genenl 
government.  The  register  and  receiver  of  the  IdcuI  UikI 
office  are  the  officers  appointed  by  the  govcmroentto  t«kc 
the  proof,  decide  upon  the  merits  of  all  applications,  and  to 
receive  the  purchase-money  from  the  successful  party.  Tbe 
law  requires  the  proof  in  all  cases  to  be  made  to  their  satis- 
faction. Where  the  proof  is  so  made,  their  decision  reo- 
dered,  and  the  purchase*money  paid,  how  can  it  bettiJ 
that  such  decision  is  not  evidence  of  right  of  possessioaii 
him  in  whoso  favor  it  is  given?  It  is  a  decision  madebr 
officers  appointed  by  the  government  to  determine  sock 
rights.  Their  decision  is  the  decision  of  the  govemneut 
itself,  and  should,  thei'efore,  be  accepteil  as  evidence  of 
superior  right.  The  conclusion  arrived  at  by  tbe  Uml 
officers,  althougli  not  strictly  a  judicial  decision,  bean 
nevertheless  a  strong  aiuilogy  to  it,  and  it  seems  to  ^ 
should  be  received  as  evidence  of  the  right  to  tbe  fOOKf^ 
siou,  and  indeed  of  all  the  facts  whidi  it  is  necessary  for  the 
pre-cmptor  to  prove  before  tlie  land  officers. 

It  is  true,  the  commissioner  of  tho  general  lani- 
[*376]  office  has  a  ^supervisory  control  over  tho  action  o( 
the  local  officers,  and  the  power  to  reverse  tlieir 
decisions,  but  the  bare  possibility  of  a  reversal  shonkl  not 
destroy  its  eflfect  as  evidence  until  so  reversed;  therefore  it 
ought  to  bo  received  as  proof  of  the  right  of  possession. 

But  it  is  claimed,  because  the  purchase-money  was  not 
paid  until  .some  time  after  the  commission  of  the  treftpaa^ 
complained  of,  the  title  or  right  of  possession  acquired  by 
the  proceedings  in  tho  land-office  is  not  available  to  tba 
plaintiir  in  this  action.  If,  as  argued  by  counsel,  the  rigbt 
of  the  pre-emptor  dates  only  from  the  time  the  receiverri 
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«ipt  for  the  pnrcLase-moDey  is  issued,  tlio  decision  of 
I  bnd  officers  would  in  tiiis  case  be  inadmissible,  for  that 
6or  right  of  possession  only  is  available  which  existed 
the  time  of  the  trespass.     But  in  our  judgment  the  de- 
km  of  that  officer  is  a  confirmation  by  the  goverument  of 
acts  done  by  the  pre«empjtor  towards  acquiring  title,  and 
eeognition  that  his  possession  from  the  time  he  took  the 
^4itep  to  obtain  title  was  rightful  and  agreeable  to  the 
m  enacted  by  congress.     It  has  been  held  that  the  legal 
6  acquired  by  the  patent  relates  back  to  the  time  when 
'  declaratory  statement  was  filed.     Why  should  not  the 
lits  conferred  by  the  decision  also  relate  back  to  the 
le  time?    A  person  can  only  be  permitted  to  pre-empt 
»  shows  that  he  was  an  occupant  at  the  time  he  filed  his 
laratory  statement;   the  decision  of  the  officers  in  his 
^r  is  evidence  of  his  occupation  at  that  time,  and  also 
•  he  had  the  best  right  to  the  possession,  otherwise  it  is 
^e  presumed  the  decision  would  bo  adverse  to  his  right 
»ire*6mpt.     The  decision  of  the  local  officers,  it  seems  to 
Eihould  be  evidence  of  all  the  facts  necessary  to  support 
^  decision.     Possession,  or  a  superior  right  of  posses- 
&  at  the  time  of  filing  the  declaratory  statement,  is  the 
©ssary  result  of  the  facts  required  to  be  proved;  the  de- 
ou  should,  therefoi-e,  bo  evidence  of  such  possession, 
fc  could  readily  agieo  with  counsel  for  appellant  that  the 
te  certificate  of  the  register,  and  receivers  receipt,  would 
d  to  establish  nothing  but  the  facts,  that  a  declaratory 
tement  had  been  filed  by  the  plaintiff,  and  that  ho  had 
d  a  certain  sum  of  money  for  tlie  premises  to  the  person 
:uowledging  its  receipt;  and  so  without  the  dc- 
ton  of  the  land  ^officers,  these  papora  would  in  [*377] 
wise  tend  to  establish  title  or  right  of  possession, 
t  it  appears  by  the  record  that  the  plaintiff  offered  to 
►w  that  the  laud  officers  had  rendered  a  decision  in  favor 
xis  right  to  pre-empt  the  lots  in  question,  and  that  the 
ney  paid  by  him  and  evidenced  by  the  receipt  was  the 
'chase-money  paid  to  the  government  through  the  re- 
arer.    Indeed,  it  appears  that  the  entire  proceedings  had 
iie  laud-office  were  offered  in  evidence  and  rejected. 
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Nor  are  we  able  to  see  how  the  act  of  congress  referred 
to  can  help  the  defendant,  that  act  declaring  ''that  where 
mineral  veins  are  possessed,  which  possession  is  recognized 
by  local  authority,  and  to  the  extent  so  possessed  and  rec- 
ognized, the  title  to  town  lots  to  be  acquired  shall  be  sub- 
ject to  such  recognized  2:)ossession,  and  a  necessary  use 
thereof." 

Although  this  law  seems  to  make  the  lot  owner's  title 
subordinate  to  the  miner's  right,  whenever  the  use  of  thelot 
becomes  necessary  to  enable  the  latter  to  work  the  mioe, 
still  the  question  as  to  whether  such  necessity  exists  or  not 
in  any  particular  case  is  to  be  determined  by  the  jury.  II 
it  be  found  that  the  necessity  does  not  exist,  then  the  claim- 
ant of  the  lot  will  be  entitled  to  recover  for  any  injury  suf- 
fered by  him,  if  he  has  the  better  title.     But  if  Lebenot 
allowed  to  establish  his  title  or  right  of  possession  iu  an  ac- 
tion .igainst  a  miner  who  trespasses  upon  his  premises,  h^ 
would  generally  have  no  remedy,  although  he  might  haie^ 
perfect  title,  and  no  necessity  such  as  that  mentioned  in  llw^ 
law  exists  in  favor  of  the  trespasser.     It  is  necessary,  there — 
fore,  in  cases  of  this  kind,  where  the  defendant  seeks  to  de — 
feat  the  plaintiff's  action  by  a  claim  of  superior  title  ancW 
right  of  possession,  that  the  plaintiff  bo  allowed  to  fortify^ 
his  possession  by  proof  of  any  title  or  right  which  rnayin^ 
anywise  tend  to  show  that  his  possession  is  rightful  «^ 
against   the   defendant.     Wo  conclude   that  the  evidence 
offered  should  have  been  admitted.     As  it  was  ruled  oatrf 
the  new  trial  was  properly  granted. 

The  order  must  be  affirmed. 

Beatty,  G.  J.,  did  not  participate  in  the  foregoing 
cision. 
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•EKDINAND  DUNKER,  Respondent,  v.  GEORGE  W, 

CHEDIC  ET  AL.,  Appellants. 

[4  Netada,  378.] 

totioAGB  or  HoMKSTK^D  BT  IIcsBAND  AND  WiPB. — The  act  of  MclFCh  6,  18C5, 
(Stat.  18C4-4,  224)  to  exempt  th«  homeHtead  nml  other  property  from 
forced  sal*?  in  cerbdn  cases,  in  so  fur  us  it  ])r()vi(los  that  no  valid  mort- 
gage, for  the  purpose  of  securing  a  loan  or  indebtedness,  can  bo  made 
by  husband  and  wife  upon  their  homestead,  is  nncoustitutioiiul. 

QinrmrnoNAL  Constbuction  as  to  Homkstkad  Mortuaoks. — The  constitu- 
tion, article  IV,  section  30,  expressly  prohibits  the  legislature  from  ex- 
empting the  homestead  from  forced  sale  upon  a  lien  created  by  husband 
and  wife  for  a  loan  or  indebtedness. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
istrict,  Ormsby  County. 

Robert  M.  Clarke,  for  Appellants: 

TJuless  inhibited  by  the  constitution,  the  legislature  had 
©  power  to  enact  the  law  in  question.  (Stat.  186i-5,  224, 
c.  2;  17  Cal.  23,  547;  13  Id.  159;  13  Id.  378;  22  Id. 
>3;  26  Id.  ICl;  29  Id.  403.)  Section  30,  article  IV,  of 
©  constitution  does  not  prohibit  the  passage  of  such  a  law. 
•niith's  Com.  711,  712,  sees.  576-78.)  Every  doubt  must 
'  i-esolved  in  favor  of  the  law.  (26  Cal.  183;  Gill.  &  John. 
3;   Sedg.  Stat.  Law,  592.) 

^   D.  Edwcnxk  and  W.  S.  Wood,  for  liespondent: 

ft  is  not  allowable  to  interpret  what  has  no  need  of  intor- 
-tu.tioii.  (Vattell,  b.  2,  Ch.  17,  sec.  263.)  The  statute 
-*5M*es  that  the  lien  shall  be  exempt,  and  therefore  is  repug- 
^t  to  the  constitution,  and  should  bo  set  aside.  (Smith's 
"-^^it.  Const.,  sec.  399.)  If  there  should  be  any  doubt 
^Vit  the  meaning  of  the  proviso  of  section  30,  article  IV, 
^lie  constitution,  we  refer  them  to  the  constitutional  de- 
*^8  of  the  State  of  Nevada,  (page  310). 

^Uy  the  Court,  Whitman,  J. :  [*381] 

^11  March,  1865,  the  legislature  of  the  State  of  Nevada 
^^ed  an  act  entitled  ''An  act  to  exempt  the  homestead, 
^d  other  property,  from  forced  sale  in  certain  cases.'' 
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SectioQ  2  of  the  act  contains  among  other  matter  the 

3wing  hinguage :    ^    *     ''But  no  mortjgage  or  alienatii 

kuy  kind,  made  for  the  purpose  of  securing  a  loan  c 

lebteduess  upon  the  homestead  property,  shalf  be  Tali 

any  purpose  whatsoever.     *    ♦     " 

The  State  constitution,  in  section  30  of  article  lY,  Im 
''legislative  department,"  reads  thus:  ^'A  homesteai 
provided  by  law,  shall  be  exempt  from  forced  sale  i 
any  process  of  law,  and  shall  not  be  alienated  withoti 
joint  consent  of  husband  and  wife,  when  that  relation  e 
but  no  property  shall  bo  exempted  from  sale  for  taxes,  < 
the  payment  of  obligations  contracted  for  the  parch( 
said  premises,  or  for  the  erection  of  improvements  the 
])rovided,  the  provisions  of  this  section  shall  not  ap| 
any  process  of  la\v  obtained  by  virtue  of  a  lien  given  I 
consent  of  both  husband  and  wife;  and  laws  shall  I 
acted  providing  for  the  recording  of  such  homestead  i 
the  county  in  which  the  siime  shall  be  situated.** 

The  only  question  presented  by  the  record  in  this  < 
as  to  the  power  of  the  legislature,  under  the  constitn^ 
exempt  the  homestead  from  forced  sale  upon  a  lieu 

by  husband  and  wife  for  a  loan  or  other  indeb' 
[*382]       *Save  that  the  legislature  must  obey  tb 

commands  of  the  constitution,  and  submit ' 
press  or  necessarily  implied  prohibitions,  it  has  i 
law-making  power,  and  would,  unless  otherwise  cle 
manded,  or  prohibited,  have  the  right  to  enact  the 
review;  and  while  on  the  one  hand  courts  slionh 
preserve  intact  the  landmarks  of  the  constitut? 
other,  they  should  be  cliai-y  of  interference  witl 
power.     The  section  of  the  constitution  cited 
the  proposition  that  the  homestead  **  shall  be  i 
forced  sale  under  any  process  of  law."     This 
clear,  and  distinct,  and  were  there  no  exceptio 
law  must  stand.     Next  follows  the  declaration 
not  be  alienated  without  the  joint  consent  of 
wife,  when  that  relation  exists."     It  might 
seem   that  the  idea  necessarily  conveyed  by 
would  have  been  more  forcibly  expressed  I 
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kid:  husband  and  wife  may  by  joint  consent  alienate  tbo 
Mieatead;  but  not  so,  the  language  used  expresses  the  pre- 
iae  weaning  desired.  Of  coarse,  no  constitutional  pro- 
ifiioa  or  statute  to  the  contrary,  every  possible  interest  in 
le homestead  could  be  alienated  by  joint  consent.  To  say 
lis  was  to  pronounce  a  truism;  but  to  say  it  '*  shall  not  be 
iienated  without  the  joint  consent  of  husband  and  wife, 
hen  that  relation  exists,"  was  to  prevent  any  legislative 
usillatiou,  and  to  settle  not  only  what  a  temporary  enact- 
laut  might  pi-ovide,  but  what  the  law  should  be  while  that 
ttuititution  lasted. 

Here,  then,  the  double  general  proposition  of  exemption; 
[>  forced  sale  under  any  process  of  law,  and  no  alienation 
kVB  by  joint  consent  of  husband  and  wife.  Then  follow 
to  exceptions,  which  it  is  unnecessary  to  notice  here.  If 
to  word  "alienation"  includes  within  its  meaning  a  mort- 
^ge^  there  can  be  no  doubt  as  to  the  express  mandate  of 
>o  constitution;  and  it  follows  that  husband  and  wife  may 
ortgage,  and  that  no  legislation  can  prevent  them.  I'ho 
Sislature  understood  that  a  mortgage  was  an  alienation  of 
iQe  kind;  for  the  language  of  the  shitute  is,  '*  no  mortgage 
alienation  of  any  kind;"  but  it  is  unnecess^iry  to  accept 
Onstruction  upon  which  the  slightest  doubt  could  rest; 

as  if,  after  providing  generally  for  exemptions, 
L  specially  for  exceptions,  it  had  been  Suggested  ["^SSS] 
t;  the  word  "alienation"  might  not  cover  a  **mort- 
£«,"  which  might  be  considered  only  a  lien  created;  or 
t  there  might  be  failure  of  remedy  because  the  words 
Process  of  law"  had  been  used  in  the  fii-st  general  exemp- 
ts, and  there  was  no  exception  thereto;  in  fullness  of  cau- 
H  this  language  is  added,  to  meet  either  or  both  antici- 
•ed  objections:  ** Provided  the  provisions  of  this  section 
%11  not  apply  to  any  process  of  law  obtained  by  virtue  of 
ien  given  by  the  consent  of  both  husband  and  wife." 
What  are  the  "provisions  of  this  section?"  They  are: 
rst.  "A  homestead,  as  provided  by  law,  shall  bo  exempt 
>m  forced  sale  under  any  i)rocess  of  law;"  Second.  The 
•mestead  "shall  not  be  alienated  without  the  joint  consent 
husband  and  wife,  when  that  relation  exists."    These  are 


826  Weil  v,  Howabd.  [Sup.  Ct 


Points  decided. 


the  ouly  provisious  preceding  the  proviso,  and  to  which  it 
can  refer;  the  other  language  containing  ouly  exceptions  to 
the  provisions.  This  perhaps  was  not  so  elegant  a  mode 
of  expression  as  might  have  been  selected,  but  it  possesses 
the  merit  of  force;  better  a  little  repetition  than  adbance 
for  doubt.  Is  there  such  chance  here?  Tho^  language  is 
found  in  a  section  of  an  article,  the  whole  object  of  wliiel 
is  to  direct,  command,  or  prohibit  certain  legislative  acts. 
It  attempts  to  express  some  idea;  thus  found,  and  Uios at- 
tempting, the  natural  conclusion  is,  that  it  means  tliattlie 
general  provisions  of  exemption  of  homestead  property  slisll 
not  apply  to  such  lien  as  is  mentioned,  uor  to  forced  sale 
under  any  process  of  law  for  the  enforcements  thereof.  If 
these  provisions  may  not  apply,  then  no  legislatiTO  8Gtio& 
can  make  application. 

The  legislature  exceeded  its  powers  in  passing  the  law  in 
question,  for  it  has  said  therein  that  these  provisions  d 
exemption  should  apply  to  a  lien  created  by  hnsbaDdaiKl 
wife,  which  the  constitution  has  expressly  said  shall  not 

The  district  court,  therefore,  properly  ordered  a  decree 
for  plaintiff.     Its  judgment  is  affirmed. 


Lewis,  J.,  dissented. 


SOLOMON  WEIL,  Respondent,  v.  THOS.  B.  HOWABD. 

Appellant. 

[4  Netada,  384.] 

Common  Law  Judgmkkt  in  FoiiKGLOsnRK  AcnoN. — lu  a  suit  tofomloaea 
ii)oTt^a<][(>  there  mtiy  be  u  good  comiuou  law  judgmeut  forthedobCvhich 
cnnuut  be  enforced  until  the  equitable  remedy  against  the  mortgi}^ 
property  is  exhausted. 

DOGKKTINO   PkUSONAL  JCDOMKNT    IN    FOBKCLOSUDE     ACIION. — UodeT  tfOtioB 

201  of  the  practice  act,  every  money  judgment  may  be  immeJiitfe^ 
docketed  and  thereby  become  a  lien;  but  such  is  not  the  effect  of  tbe 
docketing  of  a  personal  judgment  in  a  foreclosure  cose. 

ExKcuTioN  FOR  Dkficikncy  IN  FoBKCLosuBE  ACTION. — Under  oiir«y«i«B*^ 
practice,  if  a  plaintiff  in  a  foreclosure  suit  takes  simply  a  decree  iuefoityi 
without  a  common  law  judgment,  and  the  mortgaged  property  fal^ 
short  of  paying  the  entire  debt,  he  may  take  out  an  execution  fm  ^ 
balance. 

LiKN  or  FoBECLOBUiufi  JuDOMjcMT. — Sectios  246  of  the  prftotiM  act  liaili  1^ 
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6kr  of  a  foreclpsare  jndgment  or  decree,  whateyer  its  form,  to  tho  mort- 
iged  property  until  il  is  exbaiufted;  and  there  can  be  no  judgment  lien 
pon  other  property  until  a  deficiency  is  duly  ascertained  and  docketed. 
kTxniK  Entuikh  in  Judgmknt  Docket. — Ueld,  that  the  docketing  of 
[ie  Stem  and  Weil  judgment  at  the  time  of  its  rendition  was  iaopera- 
ve,  and  of  no  effect  so  far  as  the  creation  of  any  lieu  upon  Gaines's 
(bcr  real  estate  was  concerned;  bat  that  the  docketing  took  effect  and 
ecame  valid,  so  as  to  create  a  lien  upon  such  other  real  estate,  at  and 
■cm  the  time  of  the  sheriff's  return . 

—Where  the  proper  entries  for  the  docketing  of  a  judgment  are  pre- 
iBtorely  made,  it  is  unnecessary  for  tho  clerk  to  make  them  over  again; 
hen  the  proper  time  arrives  at  which  they  bhoold  be  made,  they  be- 
)aie  operative  and  effectual. 

KK  IN  Hkadino  of  Column  in  Judgment  Docket. — AVhere  tho  "judg- 
leut  docket  was  headed  *' When  Docketed"  instead  of  "Time  of  Entry" 
W(f,  that  the  mistake  did  not  affect  the  lien. 

auXiAm  Judgment  fob  Gou>  Com  Nor  Void.— Whore  a  judgment  [  *3S5] 
iierwise  proper  was  irregularly  made  payable  in  gold  coin,  and 
sale  of  property  was  made  under  it  for  gold  coin:  XTe/d,  that  though  the 
Idgment  was  erroneous,  it  was  not  void. 

TEAL  from  the  District  Court  of  the  First  Judicial  Dis- 
,  Storey  County. 

rnry  K.  MUchdly  for  Appellant : 

judgment  does  not  become  a  lien  upon  real  property 
the  same  is  docketed  in  the  manner  required  by  law. 
etice  Act,  sees.  204,  205.)  No  lien  can  be  created  in 
I  of  the  foreclosure  of  mortgages,  until  the  deficiency  is 
.'tained  and  judgment  docketed  therefor.  (Practice 
sec.  246;  Chapin  v.  BrodeVy  16  Cal.  421;  Cobb  v.  ^liorti- 
3  How.  Pr.  66;  Coi-merais  v.  Genella,  22  Cal.  125;  28 
>20.)  As  to  levy  upon  real  property  under  execution. 
;.  1861,  350,  sec.  217,  and  104,  sec.  8.)  The  jndgment 
r  which  plaintiff  claims  title  is  void.  It  requires  the 
lent  of  plaintiff's  demand  in  gold  coin.  {Ilaslhiys  v. 
Hvg  M.  Co.,  2  Nev.  100.) 

wid  JBixler,  for  Bespondent: 

le  judgment  of  Weil  against  Gaines  is  not  void  by  rea- 
of  its  containing  a  clause  making  the  same  payable 
ad  coin.  (2  Nev.  105;  Id.  96-99;  1  Nev.  584;  2  Id. 
I    The  jadgment  being  merely  voidabloi  cannot  be  im- 
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peached  collaterally.  {Whitivell  v.  liarl/bier,  7  Cal.  64;  J- 
derffon  v.  Dell,  9  Id.  315;  liowletj  v.  Howard,  23  Id.  401; 
Reynolds  v.  Harris^  1*1  Id.  678.)  lu  a  foreclosura  etee 
judgment  may  be  rendered  for  the  amoout  foand  doeonfte 
pei*sonul  obligation,  to  secure  which  the  mortgage  is  exe- 
cuted. (Rollins  V.  F&i-bes,  10  Oal.  800;  Rotoev,  ThbUiimt' 
tdn  COf.  Id.  444;  lioioland  v.  Lieby,  14  Cal.  156;  Chapini, 
Brmler,  16  Cal.  422;  England  y.  Lewis,  25  Cal.  348;  Coraw- 
I'aia  V.  Genella,  22  Cal.  126;  Nosier  v.  Haynes,  2  Ker.  53.) 
Where  such  a  judgment  is  rendered,  when  docketed,  it  be- 
comes a  lien,  in  accordance  with  the  statute.  {Enrjlmdv 
Lewis,  25  Cal.  349;  Chnpin  v.  Broder,  16  Cal.  404;  De  Af 
rvda  V.  Mantel,  1  Abb.  P.  E.  135;  Totoushevtd  v.  Wtno\},i 
Dner,  353.)  The  sale  being  under  a  voidable  and  not  a  void 
judgment,  is  valid.  (Gray  v.  llatoes,  8  Cal.  662;  2  Ifer. 
105.)  As  to  the  time  when  docketing  of  jndgmeut  beeaiM 
operative.  (JVardell  v.  Mason,  10  Wend.  575;  France^' 
HamiUon,  26  How.  P.  E.  180;  Scribay.  Deaues,  1  Brock.  IW; 
Dank  of  U.  S.  Winslons  Ex.,  2  Bixxsk.  252.) 

[*383]     *By  the  Court,  Beatty,  C.  J. : 

Some  time  prior  to  the  year  1865,  one  Richard  Gaineseie- 
cuted  two  mortgages  on  tho  sarao  property,  one  to  Thomas 
B.  aud  Marv  J.  Howard,  and  the  other  to  Stern  &  Weil. 
Thomas  B.  and  Mary  J.  Howard  commenced  suit  in  the 
district  court  of  the  iii-st  judicial  district.  Storey  coantr,  to 
foreclose  their  mortgage,  making  Stem  &  Weil,  the  jauior 
mortgagees,  parties  defendant.  Stern  &  Weil  filed  their  an- 
swer in  the  nature  of  a  cross-bill,  asking  a  foreclosure  of  tbeir 
junior  mortgage.  In  due  time  a  judgment  and  decree  were 
rendered  in  the  case — a  judgment  in  favor  of  Howard  and 
wife,  and  also  a  judgment  in  favor  of  Stern  &  Weil  against 
the  defendant  for  the  respective  amounts  found  due  to  each. 
Then  follows  a  decree  in  equity,  directing  tho  sale  of  the 
mortgaged  property  and  tho  application  of  the  proceeds, 
followed  by  an  order  to  the  sheriflF  to  report  any  deficiency 
of  the  proceeds  of  sale  to  satisfy  either  or  both  judgments. 
This  double  judgment  and  decree  were  rendered  June  ft 
1865,  and  on  tho  same  day  the  clerk  docketed  the  jndgiB^ 
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or  of  Stem  &  Weil.  lu  due  time  the  order  of  sale  vrns 
\,  .and  on  the  twentieth  of  July,  1865,  T.  B.  Ilowai-d 
le  ihe  purcbaser  of  the  mortgaged  property  at  tlio 
at  of  tbe  mortgage  debt  and  costs  due  to  himself  and 
thus  exhausting  the  property  without  leaving  Auythin<^ 
credited  on  the  debt  due  to  Stem  &  Weil.  The  date 
I  return  of  the  sheriff  is  not  giveu,  but  this  was  pix)ba- 
X}n  after  the  sale  was  made,  say  about  tbe  latter  part 
ly,  1865.  In  November,  1865,  the  defendant  Gaines 
k1  to  T.  B.  Howard  a  piece  of  real  estate  in  Storey 
J  which  had  not  been  included  ill  the  mortgage.  In 
laber  of  the  same  year,  Stern  &  Weil  caused  an  exe- 
3  to  be  issued  on  their  judgment,  and  levied  on 
kDne  ^real  estate  which  had  been  deeded  the  pro*  [^389] 
month  to  T.  B.  Howard.  The  sale  was  made 
r  the  Stem  &  Weil  execution,  and  Weil  became  the 
laser.  In  due  time  he  got  his  deed,  and  this  suit  was 
;ht  against  Miller,  the  tenant  of  Howard,  to  obtain 
ossession  of  the  land.  Both  parties  deraign  title  from 
ird  Gaines,  one  by  voluntary  deed,  and  the  other  by  the 
7's  deed.  The  main  question  in  the  case  is,  whether, 
*  the  circumstances.  Stern  &  Weil  had  a  judgment  lien 
is  property  in  November  and  December,  1865.  It  may 
•served  that  the  judgment  of  Stern  &  Weil  was  for  gold 
and  that  it  is  claimed  by  appellant  that  this  rendered 
arly  void  and  prevented  any  lien  attaching. 
\  borrowed  our  practice  act  almost  exclusively  from 
if  the  State  of  California,  hence  the  propriety  of  look- 
» the  decisions  of  that  State  upon  matters  of  practice, 
e  law  of  California'Stood  prior  to  1860,  it  was  thegen- 
)iactice  of  courts  tliere  to  enter  a  sort  of  double  judg- 
in  foreclosure  suits.  The  first  part  thereof  being  in 
)nn  of  a  common  law  judgment,  and  this  followed  by 
mal  decree  in  equity  for  the  sale  of  the  mortgaged 
irty,  and  winding  up  with  an  order,  in  the  event  the 
was  not  satisfied  by  the  sale  under  the  equity  decree, 
an  execution  should  issue  for  the  unpaid  balance. 
a  this  practice  was  adopted  the  two  hundred  and  forty- 
section  of  the  practice  act  read  as  follows:  ''In  an 
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action  for  the  foi^eclosuro  or  satisfaction  of  a  mortgage  uf 
real  property,  or  tko  satisfaction  of  a  lien  or  incumbrance 
iipou  property,  real  or  personal,  the  court  eliall  have  pover 
by  its  juilguient  to  direct  a  sale  of  the  property,  or  any  part 
of  it;  the  application  of  the  proceeds  to  the  payment  of  tin 
amount  due  on  the  mortgage,  lien  or  incumbrance,  with 
costs,  and  execution  for  the  balance.*' 

This  practice  of  thus  entering  up  a  double  judgment  was 
appi*oved  by  the  supreme  court  of  the  State  in  a  number  of 
casfis.  {Chapin  v.  JJrmler  16  Cal.  142,  and  cases  tbcw 
cited.)  It  was  also  held  that  under  the  law  as  it  then  stood, 
when  such  personal  judgment  was  docketed  it  became  n lien 
on  other  property  than  that  mortgaged.  {fJnf/Iahd  \,  Leica, 
25  Cal.  357-8.)  In  18G0  and  18(U  the  two  hundred  ami 
forty-sixth  section  of  the  practice  act  was  amended  in  Cali- 
fornia so  as  to  read  as  follows: 
[*390]  *** There  shall  bo  but  one  action  for  the  recoTerr 
of  an}'  debt,  or  the  enforcement  of  any  right,  B^ 
cured  by  mortgage  or  lien  upon  real  estate  or  personal  prop- 
erty, which  action  sliall  be  in  iiccordance  with  the  provisiona 
of  this  chapter.  In  such  action  the  court  shall  have  power, 
by  its  ducroo  or  judgment,  to  direct  a  sale  of  the  incom- 
borcnl  property  (or  such  part  thereof  as  shall  be  necessarj') 
and  the  applicuition  of  the  proceeils  of  the  sale  to  the  pay- 
ment of  the  costs  and  exi)ense3  of  the  sale,  the  costs  of 
the  suit,  and  the  amount  duo  to  the  plaintiff.  If  it  sliall 
appear  from  the  sheritl'-s  return  that  there  is  a  deficiency  of 
such  proceeds  and  a  balance  still  due  to  the  plaintiff,  the 
judgment  shall  thou  be  docketed  for  such  balance  against 
the  ilefendant,  or  defendants,  personally  liable  for  tbetlebl, 
and  sliall,  from  the  lime  of  such  docketing,  be  a  lieu  upon 
the  real  estate  of  the  judgment  debtor,  and  an  esecntion 
may  thereupon  be  issued  by  the  clerk  of  the  court  in  liko 
manner  ami  form  as  uix>n  other  judgments  to  collect  sncli 
balauee  or  deliciency  from  the  proi>erty  of  the  jadgnent 
dt'btor." 

The  two  hundred  and  forty-sixth  section  of  our  practice  act 
is  very  similar  in  language  to  the  amended  sectiuu  of  tlio 
I'alifornia  act. 
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iter  the  final  amendment  to  this  section  in  18G1,  the 
8tion  came  up  in  CuUfornia  whether  the  old  practice  of 
Bring  a  personal  judgment  in  a  foreclosure  suit  was  a 
per  practice.  The  tfupreme  court  of  that  State,  in  the 
eof  Cormeiais  v.  GeneUa  (22  Cal.  125>6-7),  held  that  the 
Dndment  of  the  practice  act  in  1860-61  did  not  deprive 

oonrt  of  the  power  to  enter  the  old-fashioned  common 
^  personal  judgment,  but  did  prohibit  the  docketing  of 
t  judgment — the  creation  of  a  lien  or  tbo  issuance  of  an 
lOation  thereon  until  the  deficiency,  if  any,  was  ascer- 
led  by  the  sale  of  the  mortgageil  property  under  the 
litable  decree,  and  the  return  of  the  sherifi^,  showing  the 
ict  amount  of  such  deficiency.  The  question  whether 
ler  the  amended  law  the  rendition  of  a  personal  judg- 
Qt  iu  a  foreclosure  suit  and  the  docketing  of  that  judgment 
lid  create  a  lieu  on  i-eal  estate  not  included  in  tbe  mort- 
^  before  there  had  been  a  sale  of  the  mortgaged  pi*em- 
i^  aud  a  return  of  tbe  sherifi*  showing  the  deficiency, 
le  directly  before  the  supremo  court  of  California,  in  tbo 
8  of  Culver  v.  liorja-a  (28  Cal.  520).  Tbe  court  then  held 
t  no  lien  arose  until  the  deficiency  was  reported. 
The  respondent,  however,  contends  that  the  de-  [^391] 
on  iu  cases  of  Coi^meraia  v.  Geitellu  (22  Cal.),  and 
W  V.  liogtrs  (28  Id.),  are  irreconcilable  witli  tbo  views 
>Ye8sed  by  the  same  court,  in  England  v.  Leivia  (25  Id.)f 
L  that  the  latter  case  is  tbe  better  authority  and  should 
vail.  We  are  free  to  admit  that  wo  cannot  reconcile  the 
ee  caseSy.or  at  least  tbe  reasoning  in  the  case  of  Englnud 
X^ewU  with  the  decisions  in  22  and  28  Cal.  That  portion 
ihair  opinion  in  England  \\  Leicia  which  asserts  that  *'a 
gment  which  cannot  bo  enforced  is  no  judgment  at  all,*' 
ertainly  calculated  to  mislead.  There  may  bo  a  perfectly 
>d  judgment,  which,  for  the  time  being  at  least,  cannot 

enforced.  A  valid  judgment,  free  from  all  errors,  is 
quently  suspended  as  to  enforcement,  by  appeal,  by  in- 
ction,  by  order  of  tbo  court  which  rendered  it,  etc.  In 
gland  v.  Letvis  there  was  a  judgment  in  common  law,  fol- 
ded by  a  decree  in  the  usual  form  for  the  foreclosure  of  a 
I,  the  sale  of  the  property,  etc.,  and  winding  up  with  an 
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order  that  execution  migbt  issue  for  the  balance  not  mMk 
by  the  sale  of  the  property  on  which  the  lien  was  decreed 
to  exist.  This,  it  appears  to  us,  shows  a  good  commoQ 
hiw  judgment,  and  at  the  same  time  shows  that  the  judg- 
ment was  in  effect  suspended,  and  not  to  be  enforced  bjexe- 
cution  until  the  equity  remedy  was  exhausted.  But  tb 
court  in  that  case  held  that  the  remedy  at  law  was  noim- 

ft' 

pended.  That  if  the  court  had  the  power  to  enter  a  com* 
mon  law  judgment,  the  right  must  exist  in  the  plaintiff  to 
enforce  that  judgment,  before  exhausting  or  resortii^  to 
his  equitable  remedy.  That  an  appeal  which  suspended 
proceedings  on  the  equitable  part  of  the  decree,  did  not 
interfere  with  the  plaintiff*s  right  to  proceed  at  lav.  U 
this  doctrine  is  correct,  and  it  is  also  ti*ue  that  as  the  pn^ 
tice  act  now  stands,  a  common  law  judgment  may  lairfdl; 
be  entered  against  the  defendant  in  a  foreclosure  salt,  it 
follows,  as  a  matter  of  course,  that  the  common  law  jndg* 
ment  being  docketed  may  be  enforced  against  the  real  estate 
of  the  mortgagor  which  is  not  included  in  the  mortgige- 
But  we  can  assent  to  no  such  doctrine.  There  majbei 
good  common  law  judgment  which  cannot  be  enforeed 
until  an  equitable  remedy  in  favor  of  the  plaintiff  is  ei- 
haustod.     And  this  suspension  of  the  vitality  of  thejadf 

ment  may  arise  either  from  statutory  enactment,  o: 
[*392]  from  an  order  *of  the  court  in  which  the  judgmen 

is  rendered.  The  question  here  is,  whether  od 
statute  docs  suspend  the  common  law  remedy  until  th 
equitable  remedy  has  been  exhausted. 

Section  204  provides  for  docketing  judgments  imnw 
diately  after  rendition,  and  declares  that  from  the  time< 
docketing  they  shall  be  a  lien  on  all  real  estate.  Here  tbei 
is  no  exception.  If  we  were  governed  by  this  section  onl; 
there  could  be  no  doubt  but  that  in  all  cases  where  theie 
a  money  judgment  it  should  be  immediately  followed  bj 
docketing,  and  that  docketing  would  create  a  lien.  Seeiic 
24G,  after  prescribing  the  manner  of  proceeding,  form  d  A 
cree,  etc.,  in  foreclosure  cases,  winds  up  as  follows:  "M 
shall  ai)pcar,  from  the  sheriff  *s  returns,  that  there  is  add 
ciency  of  such  proceeds,  and  a  balance  still  due  to  tl 
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jduutifif,  the  judgment  sbuU  bo  docketed  for  such  balance, 
aad  shall,  from  the  time  of  such  docketing,  be  a  lien  upon 
the  real  estate  of  the  judgment  debtor,  and  an  execution 
nay  be  issued  by  the  clerk  of  the  court,  as  on  other  judg- 
Bients  against  the  pro])ertj  of  the  judgment  debtor,  to  col- 
kct  SQch  balance  or  deficiency."  This  does  not,  in  express 
terms,  declare  that  a  personal  judgment  in  a  foreclosure 
Bait  shall  not  be  a  lien  from  the  time  of  its  rendition. 
The  respondent,  with  much  ingenuity,  argues  that  this  sec- 
tion only  provides  for  creating  a  lien  where  there  is  a  sim- 
ple decree  in  chancery,  and  no  judgment  at  law  to  which  a 
Mort  may  be  had  for  a  deficiency.  Under  the  chancery 
pnotice  in  many  States,  and  now  by  rule  of  the  supreme 
^nrt  of  the  United  States  in  the  federal  courts,  where  a 
^ree  has  been  rendered  in  chancery,  and  the  mortgaged 
Property  does  not  pay  the  debt,  an  execution  issues  for  the 
iMdance.  So,  too,  under  our  practice  act,  where  the  com- 
llKon  law  and  equity  systems  are  combined,  if  the  plaintiff 
iftkes  simply  a  decree  in  equity,  without  the  pommon  law 
udgment,  (as  he  may  do  at  his  option)  and  the  mortgaged 
Ux)perty  falls  short  of  paying  the  entire  debt,  then  he  may 
ibtaiu  his  execution  for  the  balance.  And  he  might  at  the 
ame  time  have  an  entry  made  on  the  judgment  docket, 
bowing  this  balance,  thereby  creating  a  lien  on  the  real  es- 
ite  of  the  defendant.  But  we  cannot  agree  with  the  respon- 
ant  that  this  is  the  only  effect  of  the  two  hundred  and 
irty-sixth  section.  We  think  the  intention  of  the  Califor- 
ia  legislature  in  framing  that  section  as  it  now 
Ands,  was  *to  limit  the  lien  of  a  foreclosure  judg-  [*393] 
ient  or  decree,  whatever  the  form,  to  the  mortgaged 
roperty  until  that  was  exhausted.  The  direction  that  the 
idgment  shall  be  docketed  for  the  balance  found  duo,  and 
dcome  a  lien  from  that  time,  raises  the  strongest  possible 
resumption  that  the  legislature  did  not  intend  it  to  be  a 
en  before  that  balance  should  be  ascertained.  The  right 
I  attaching  a  debtor's  goods  was,  under  the  same  practice 
3t,  denied  to  one  holding  a  mortgage.  It  was  then  but 
atoral,  just  and  consistent  to  put  the  mortgagee  having  the 
idgment  on  the  same  footing  with  the  attaching  creditor. 
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Both  wero,  by  ibis  amendment,  intended  to  be  confined  to 
ilie'iv  mortgages  until  oxbaasted.  Our  legisbitare  borrowed 
tbeir  practice  act  from  that  of  California,  and  we  tliink 
meant  the  same  thing.  The  court  in  California  in  thec&se 
of  Culver  v.  Rogers  (28  Cal.)  have  fully  decided  this  poiBl, 
and  wo  think  the  decision  right. 

The  entry  of  Stern  and  Weil's  judgment  in  the  docket  on 
the  niuth  of  June  was  then  but  an  idle  ceremony.  It  created 
at  that  time  no  lieu,  and  put  them  in  no  better  position  than 
if  no  such  entry  had  been  made.  But  after  theretamof 
the  oPiicer  in  July,  it  became  the  duty  of  the  clei^  to 
make  an  entry  in  the  docket  of  the  amount  of  the  judg- 
ment remaining  due,  and  from  that  time  forward  Stern 
and  Weil  would  have  had  a  lien  for  the  period  of  two  years, 
or  until  the  debt  was  satisfied.  Here  the  clerk  has  done  a 
thing  which  at  the  time  done  was  idle  and  useless;  hat  tbe 
samo  thing,  if  done  at  a  later  date,  would  have  been  per- 
fectly proper  and  effectual.  Now,  this  being  the  case,  did 
not  this  entry  take  effect  on  the  day  of  the  oflScer's  retoni, 
just  tlio  samo  way  as  if  it  had  been  made  on  that  day?  The 
day  of  the  return  on  the  order  of  sale  it  is  the  duty  of  tbe 
clerk  to  make  a  certain  entry  on  his  docket.  He  loob  at 
tho  docket  and  there  finds  the  entiy  made.  Would  it  iw 
necessary  to  make  tho  same  entry  over  again?  It  seems  to 
us  not.  The  proper  entry  was  made;  it  was  made  prema- 
turely, and  for  a  time  it  was  inoperative  and  of  no  effect. 
When  the  time  arrived  at  which  it  should  have  been  mode, 
then  it  bocame  operative  and  effectual. 

It  is   admitted  this  entry  on  the  docket  was  made  tbe 

ninth  day  of  June;  but  if  it  had  been  made  tbo 
[*394]  day  the  officer  made  his  return,    *say  the  last  of 

July,  would  it  havo  varied  in  a  single  word  or 
figure  from  what  it  was  as  made  in  June?  Section  205,  in 
regard  to  the  clerk's  docket,  reads  as  follows  :  "The 
docket  mentioned  in  the  last  section  is  a  book  which  tbe 
clerk  shall  keep  in  his  office,  with  each  page  divided  into 
eight  columns,  and  headed  as  follows:  Judgment  debtors; 
judgment  creditors;  judgment;  time  of  entry;  where  entered 
in  jadgmenl  \)Ook\  tv^\>^\3\a^  \i\i«ii  V^<wi\Yidgment  of  app^* 


J8.]  Weil  v.  Howabd.  835 

Opinion  of  the  Court — Beatty,  C.  J. 

ri;  satisfaction  of  judgment,  when  entered.  If  jadg- 
I  for  the  recovery  of  money  or  damages,  the  amonnt 
^stated  in  the  docket  under  the  head  of  judgment; 
tdgment  be  for  any  other  relief,  a  memorandum  of 
eral  character  of  the  relief  granted  shall  be  stated. 
nes  of  the  defendants  shall  be  entered  in  the  docket 
ibetical  order." 

let  us  see  what  the  proper  entries  would  have  been 
locket  if  made  in  July  instead  of  June.     In  the  first 

the  entry  made  was  "Gaines  Kiehard;'*  this  was 
riate,  whether  made  in  June  or  July.  The  entry  in 
>nd  column  was  "Stem  and  Weil."  This  would  be 
hether  made  at  one  time  or  the  other.  The  entries 
I  third  column;'  that  is,  under  the  general  heading 
int  of  judgment,  are  as  follows:  Principal,  $1,518.06; 
5.  Under  this  third  heading  there  might  have  been 
lemorandum  in  July  showing  that  the  judgment  was 
d  in  a  foreclosure  suit,  and  that  the  mortgaged  prop- 
s  exhausted  by  a  prior  mortgage,  and  nothing  left  to 
ied  on  this.  But  the  law  does  not  require  any  such 
nJ  we  apprehend  the  entry  as  made  would  have  been 
antial  compliance  with  the  statute  if  made  in  July. 
try  in  the  fourth  column  is  **B,  443;"  this  would  re- 
o  change.  The  entry  in  the  fifth  column  is  "June 
.'*  This  column  is  headed  "when  docketed."  This 
^rrect.  The  heading  of  this  column  of  the  docket 
be  "time  of  entry,"  or  "time  of  entry  of  judgment." 
ktute  intended  evidently  that  this  column  should  show 
be  judgment  was  entered. 

stake  in  the  heading  of  this  column  could  not  affect 
lintiff's  lien.     This  entry,  then,  referring  to 
te  of  the  *judgment,  would  not  have  been  [*395] 
it  if  made  in  July.     The  other  entries  about 
.  judgment  of  appellate  court,  satisfaction,  etc.,  could 
iidSected  by  the  fact  that  the  entry  was  prematurely 

We  hold  then  that  these  entries  being  precisely 
ley  would  have  been  if  made  the  day  the  officer  made 
arn,  must  be  held  to  have  taken  effect  from  and  after 
kte  OS  a  valid  docketing  of  the  judgment  of  Stern  and 
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Weil;  tbat  there  was  from  the  day  of  the  officer's  return  a 
lien  on  this  property,  and  that  Weil,  by  his  purchase,  ob- 
tained a  title  good  against  Gaines  and  those  holding  under 
him. 

Judgment  being  entered  in  gold  coin  made  it  erroneons, 
.bat  not  void.  This  would  have  been  good  ground  forget- 
ting aside  the  sale  if  application  had  been  made  for  that 
purpose  at  the  proper  time.  But  the  sale  under  such  a 
judgment  is  not  void. 

Judgment  affirmed. 

Johnson,  J.,  did  not  join  in  the  foregoing  deciidon. 


HAEBEET  P.  BEED,  Appellant,  v.  JOHN  SEES),  Bi- 

SPONDENT. 
[^NsYAOA,  895.] 

1  CoNFLioT  or  ErtDKNCis. — Neither  the  findings  of  fact  by  a  Judge  wx  ^ 
verdict  of  a  jury  will  be  disturbbd  on  the  groand  of  ingnftciency  d  tes* 
timony,  in  case  of  a  conflict  of  testimony,  unless  the  prepondiinDoe  d 
evidence  against  it  be  great  and  decided. 

KxTBEMK  Crukltt.— The  nets  or  character  of  treatment  which  will  amoonl 
to  extreme  cruelty  sufficient  to  constitute  a  ground  of  divofoe,  most  in 
a  great  measure  depend  on  the  character  of  the  reepective  parties,  tttl 
the  peculiar  circumstances  of  each  case. 

Idem — Without  PsusoNAii  Violence. — There  may  be  extreme  cruelty  with- 
out the  slightest  violence;  if  it  appear  probable  that  the  life  of  one  of 
the  parties  will  be  rendered  miserable  by  any  character  of  miieoodiMt 
on  the  part  of  the  other,  although  no  personal  violence  be  appreheoded, 
a  separation  should  be  decreed. 

Idem — Single  Acts  of  Violknce. — A  mere  act  of  violence,  where  there  ii 
no  apprehension  of  its  repetition,  and  which  is  the  result  of  rashoea 
rather  than  malignity,  does  not  furnish  a  groand  of  divorce  oa  the 
ground  of  extreme  cruelty. 

[•396]  Provocation  of  Violknce. — A  divorce  will  not  be  granted  on  ti» 
ground  of  extreme  cruelty  where  it  appears  that  the  complAin- 
ing   party  has    willfully  provoked  the  violence  or  misconduct  ooni- 
plained  of,  anlesa  such  violence  greatly  exceeds  the  pioTOoatioiL 

Appeal  from  the  District  Court  of  the  Third  Judicial 
District,  Washoe  County. 

(1)  4  Kbt.  156,  a04;  6  Nov.  281-415;  6  Nev.  i(»-315;  8  Kttv.  19T;  9  Nev.  C7;  U  V«T.  ti 
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r  diTorce.  ^rom  the  findiogs  of  the  court  below 
hskt  the  parties  were  married  on  February  19th, 
ved  and  cohabited  together  as  husband  and  wife 
16,  1867;  that  on  December  23, 1866,  defend- 
.tely  corrected  the  child  of  plaintiff  by  a  former 
r  tying  it,  not  to  exceed  five  minutes,  to  a  post 
*.hof  their  house,  and  upon  the  interference  of 
sated  her  person  with  some  violence,  but  did  her 
physical  injury;  that  on  March  6,  1867,  he 
intiff  with  considerable  yiolenoe  by  beating  and 
r,  so  that  her  face  and  throat  were  discolored  and 
d  on  the  same  occasion  she  accidently  received 
b  upon  the  head  from  a  spade  which  both  of  the 
I  hold  of  and  were  struggling  for,  the  result  of 
confinement  to  her  bed  for  ten  days,  but  no  per- 
nry;  and  that  after  the  last  named  day  the  par- 
to  cohabit,  but  lived  together  in  the  same  house, 
le  same  table,  frequently  at  the  same  time,  and 
rovisions  belonging  to  the  common  stock. 
i  further  found  that  on  the  occasion  of  the  first 
tt  December  1866,  the  plaintiff  provoked  the  de- 
persistently  endeavoring  to  interfere  and  prevent 
)hysical  force  and  dictatorial  language,  from  cor- 
child,  so  that  she  was  not  in  that  matter  blame- 
hat  on  the  occasion  of  the  second  difficulty  she 
and  with  force  and  provokingly  committed  sev- 
l  interference  against  him  while  he  was  neither 
her  with  abusive  language  or  offering  her  per- 
nce,  which  provocation  he  at  first  resisted  with 
)ut  vigorously  opposed  force  to  force  during  the 
d  blows  that  ensued,  she  having  first  seized  the 
menaced  defendant  with  it.  As  a  conclusion  of 
irt  found  that  the  defendant  had  not  treated  the 
th  extreme  cruelty,  such  as  the  statute  con- 
sa  ground  for  divorce,  and  that  the*plaint-  [*397] 
shown  that  blamelessuess  which  was  the 
ite  on  the  part  of  one  seeking  a  divorce  from  the 
atrimony. 

Webster,  for  Appellant. 
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Wallace  and  Flacky  for  Eespondent. 

By  the  Court,  Lewis,  J. : 

The  plaintiff,  upon  the  allegations  of  ill-treatment  and  ei- 
treme  cruelty,  asks  a  decree  dissolving  the  bonds  of  matri- 
mony existing  between  herself  and  the  defendant.  Afters 
full  iiearing  of  the  evidence  on  both  sides,  the  judge  belov 
refused  the  relief  prayed  for.  From  this  ruling  an  appeal  is 
taken,  the  plaintiff  assigning  as  errors;  First.  That  the  find- 
ings of  fact  are  not  supported  by  the  evidence;  and,  Second. 
That  the  facts  as  found  entitle  the  plaintiff  to  a  decree.  Upon 
both  of  these  propositions  our  conclusion  is  adverse  to 
plaintiff.  Her  testimony,  if  it  stood  unexplained  and  on- 
contradicted,  would  perhaps  have  authorized  findings  in  her 
favor,  and  entitled  her  to  a  judgment,  but  the  material 
parts  of  it  are  contradicted  and  explained  away  by  the  de- 
fendant; and  it  must  be  admitted  that  his  evidence  folly 
supports  the  findings.  As  the  testimony  is  thus  couflicting 
and  rather  equally  balanced,  the  findings  cannot  be  set 
aside.  For,  as  we  have  frequently  held,  neither  the  find- 
ings of  fact  by  a  judge  in  an  action  at  law,  nor  the  verdict 
of  a  jury  will  be  disturbed  upon  the  ground  here  taken,  on- 
less  the  preponderance  of  evidence  against  it  be  very  great 
and  decided.  (Stale  v.  Yellow  Jacket  S.  M,  Co.  5  Sev. 
415.) 

The  findings  reported  by  the  judge  below  must  therefore 
be  received  by  this  court  as  the  established  facts  of  thecise. 
But  do  the  facts  thus  found  authorize  a  judgment  in  favor 
of  plaintiff?  We  think  not.  The  application  for  the  di- 
vorce beiug  founded  upon  the  statutory  ground  of  extreme 
cruelty,  it  becomes  necessary  to  determine  what  acts  or 
character  of  treatment  will  in  the  eye  of  the  law  amount  to 
such  cruelty.  This  is  a  question  which  has  often  received 
the  consideration  of  courts,  but  as  it  is  a  matter 
[*398]  which  must  in  a  great  ^measure  be  determined  bj 
the  character  of  the  respective  parties,  and  the  pecul- 
iar circumstances  of  each  case,  no  general  rule  sufficient!/ 
comprehensive  to  embrace  all  cases  can  well  be  established. 
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3  case  of  Morris  v,  Alonia  (14  Cal.  76),  this  language  is 
>ye(l  by  the  court:  **  We  construe  the  expression  *ex- 
•  cruelty/  as  used  in  our  statute,  to  mean  the  same 
as  the  scevitiaf  or  cruelty  of  the  English  ecclesiastical 
i,  and  the  offence  may  be  defined  in  general  terms  to 
ly  conduct  in  one  of  the  married  parties  ^vliich  fur- 
3  reasonable  apprehension  that  the  continuauco  of  the 
Station  would  be  attended  with  bodily  harm  to  the 
Courts  do  not  interfere  in  these  cases  so  much  to 
U  the  ofiiense  already  committed  as  to  relieve  the  com- 
ng  party  from  an  apprehended  danger." 
s  is  the  general  language  of  the  books,  and  it  will  be 
ved  that  physical  injury  alone  seems  to  merit  cousid- 
n,  whilst  the  subtle  torture  of  mental  anguish,  unless 
loned  by  personal  violence  done  or  apprehended,  is 
tly  overlooked.  There  may  be  extreme  cruelty  without 
lightest  violence;  the  happiness  of  a  life  may  be  de- 
sd  by  a  course  of  conduct  which  could  furnish  no 
id  for  apprehending  bodily  harm  or  injury.  The  rule 
nnciated  in  MoiTxa  v.  Alon'is  furnished  no  redress  for 
Qore  refined  brutality  which  inflicts  its  violence  upon 
ind.  In  our  judgment  it  is  the  eff^ect  and  probable 
queuce  of  the  misconduct  complained  of  which  should 
d1  the  action  of  the  courts  more  than  anything  else, 
e^  if  it  appear  probable  that  the  life  of  one  of  the  par- 
s  rendered  miserable  by  any  character  of  misconduct 
e  part  of  the  other,  although  no  personal  violence  be 
•bended,  or  if  there  bo  reason  to  apprehend  bodily 
,  if  the  marriage  relation  be  continued,  the  separation 
d  be  decreed.  It  is  evident  that  much  must  be  left  to 
iscretion  of  the  court  and  jury  in  determining  whether 
u  acts,  or  course  of  conduct,  amount  to  extreme 
:»y,  for  it  is  manifest  from  the  nature  of  things  that  acts 
i  would  be  extreme  cruelty  under  some  circumstances, 
I  not  be  so  imder  others;  and  so,  too,  a  course  of  con- 
towards  one  pei*son  might  be  deemed  extreme  cruelty, 
L  towards  another  would  not  be  so  considered  by  any 

t   in    case  of   an    act  of    violence,   where  there    is 
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[*399]  no  apprehension  *of  its  repetition,  \rhen  it  is  the 
result  of  rashness  rather  than  malignity,  orTrken 
the  miscoudiict  comphuned  of  is  temporary  and  not  likdj 
to  occasion  continued  suffering,  the  divorce  should  he  de- 
nied; because  this  relief  is  not  granted  to  punish  the  partj 
guilty  of  the  misconduct,  but  to  relieve  the  other  party  from 
future  suffering  or  violence.  The  language  of  Potliier  is 
very  appropriate  even  under  the  statute  of  this  State.  He 
says,  in  substance,  a  blow,  or  stroke  of  the  hand,  would  not 
be  a  cause  of  separation  under  all  circumstances,  unless  \i 
was  often  repeated.  The  judge,  he  says,  ought  to  consider 
if  it  was  for  no  cause,  or  for  a  trivial  one,  that  the  husbaud 
was  led  to  this  excess,  or  if  it  was  the  result  of  provoking 
language  on  the  part  of  the  wife,  pushing  his  patience  to 
extremity.  He  ought  also  to  consider  whether  the  violence 
was  a  solitary  instance,  and  the  parties  had  previously  lived 
in  harmony.  {TraUe  da  control  de  mai-iage^  509.) 

Nor  is  a  divorce  ever  granted  where  it  appears  that  the 
jmrty  complaining  willfully  provoked  the  violence  or  mis- 
conduct complained  of,  unless  such  violence  be  extremely 
out  of  proportion  to  the  provoc^^tion.  {Poor  v.  Poor,  8  N. 
H.  1508;  14  Cid.  76.)  Such  is  certainly  a  just  and  proper 
rule,  for  it  would  be  revolting  to  every  sense  of  right  to 
award  a  divorce  to  a  person  founded  upon  the  consequence 
of  his  or  her  own  misconduct. 

In  this  case,  if  it  were  conceded  that  the  acts  of  violence 
found  by  the  judge  below  were,  if  unprovoked,  sufficient  to 
authorize  a  decree  in  favor  of  the  plaintiff,  the  further  find- 
ing that  she  provoked  the  ill-treatment  upon  both  occasions 
deprives  her  of  the  right  to  relief.  At  the  first  difficulty  it 
is  stated  that  the  plaintiff,  with  physical  force,  persistently 
interfered  with  the  defendant  whilst  he  was  moderately  cor- 
n^ctiug  their  child,  a\nd  so  provoked  him  to  the  violence  then 
couunitied.  Itapi)ears  that  this  time  the  defendant  treated 
tlie  plaintiff  with  some  violence,  but  did  no  serious  physicAl 
injury.  With  res}>ect  to  the  second  difficulty  it  is  found 
that  the  plaintiff  was  severely  injured,  but  that  '^sheneed- 
h^y  and  with  force'*  provoked  the  defendant  to  the  acts  of 
violeuce  commiUeOL  \>\  YLvm,  ^Ais^Xi  \i<^^^ra&  neither  addre^ 
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dressdng  her  with  abusive  lanp^age  nor  offering  her  any  per- 
sonal violence. 

Such  being  the  case,  the  plaintiff  is  not  entitled 
to  a  decree.  *Por,  as  we  have  before  said,  a  per-  [*400] 
son  is  not  entitled  to  a  divorce  for  violence  occa- 
sioned by  his  or  her  own  misconduct.  One  who  asks  snch 
a  decree  should  come  into  court  blameless,  or  at  least  should 
show  that  the  violence  employed  was  out  of  proportion  to 
the  provocation  offered. 

The  judgment  below  must  be  affirmed. 


THE  STATE  OF  NEVADA  ex  rel.  n.  H.  PLAGO  v. 
BOAKD  OF  TBUSTEES  OF  THE  LADY  BRYAN 
MINING  COMPANY. 

[4  NBTAPJk,  400.] 

^<ttK  OF  Fn»T  BoABD  OF  TBUBTEEii  OP  MiKiNo  CoBPosATioNs.— Section  2  of 
the  act  of  March  10,  1865,  for  the  formation  of  corporationn,  (Stats,  of 
18G4-5,  359,)  clearly  limits  the  term  of  the  trasteeH  selected  and  named 
in  the  certificate  of  incorporation  to  six  mouths  from  the  time  of  incor- 
poration; and  at  the  expiration  of  that  period  an  election  for  anew 
board  of  trustees  should  be  held. 

^^CB  or  Eleotioh  of  Tbustkks  of  Minino  CoBPOBATioirs. — ^Thongh  under 
section  5  of  the  act  of  March  10,  18G5,  for  the  formation  of  corporations 
the  time  for  holding  the  election  of  a  board  of  trustees  to  succeed  the 
first  board  should  be  designated  in  a  bylaw,  yet  the  time  to  be  fixed  in 
that  way  must  accord  with  the  letter  and  spirit  of  the  statute,  whi(h 
limits  the  term  of  the  first  board  to  six  mouths. 

^lacBCTioN  OF  Tbustebs  as  to  I'lMK  OF  ELECTION. — Under  section  2, 4,  and  5, 
of  the  act  of  March  10,  18C5,  the  diHcretion  of  the  trustees  must  be  rea- 
sonable, and  exercised  in  good  faith,  aud  the  time  of  clectiou  fixed  at 
the  expiration  of  the  first  six  months,  or  as  soon  thereafter  as  practic- 
able. 

^Iakdamus  to  Ck>MPBL  Tbcstees  to  Gall  Elbction. — A  failure  on  the  part 
of  the  first  board  of  trustees  of  a  mining  corporation  for  a  period  of 
nearly  two  months,  after  the  expiration  of  the  first  six  mouths  of  the  ex- 
istence of  the  corporation  to  call  an  election  of  their  successors,  makes 
out  u  case  of  neglect  and  failure  on  their  part  to  perform  their  duty;  and 
in  such  case  they  may  be  compelled  by  mandamus  to  call  an  election  at 
the  earliest  practicable  day. 

^lOLKCT  OF  ONE  Dim  NO  Excusx  FOB  Nkolkct  OF  Anotheb.— Though  the  act 
of  March  10, 1865,  for  the  furmution  of  corporations  requires  the  first 
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board  of  tnistees»  vhose  term  is  fixed  at  six  months,  to  fix  tbetimeof 
election  of  their  saccessors  by  a  by-law,  the  omission  to  adopt  KQchabj- 
law  is  no  excuse  for  their  failure  to  call  the  election,  or  any  reason  vbj 
a  mandamus  should  not  issue  compelling  them  to  call  it 

[  *401]      *£xTKNT  OF  Bkqctirkmknts  of  Wbit  of  Mandamus. — A  writ  of  mn- 
damns,  requiring  a  board  of  trustees  of  a  mining  corporation  to 
call  an  election,  obliges  them  to  take  the  proper  steps  for  sucb  eleetion 
in  tho  manner  provided  by  law. 

I  GoNKTitncTioN  OF  Plbadino. — A  petition  in  mandamus  is  to  be  gotenedby 
the  rules  controlling  the  pleadings  in  an  ordinary  aetion« 

loKM. — Tho  petition  ii)  this  case  construed:  Held,  that  tbou^^  as  a  pleading 
the  petition  might  have  been  more  explicit  on  the  point  that  no  election 
had  been  held,  it  was  not  so  defective  as  to  warrant  a  refusal  of  the  writ 
on  tho  grouud  of  a  want  of  a  showing  of  that  fact. 

t  Annual  Elkction  of  Tsustbbs  Must  be  Hbld. — If  nndor  section  5,  all  the 
trustees  be  ex{)elled  from  office  only  a  day  preceding  the  auQQal  election: 
Held,  no  answer  to  the  petition  for  mandamus,  for  the  reason  that  if 
such  action  was  illegal,  as  claimed,  it  was  yoid  and  of  no  efiTect,  and  if 
not  illegal  and  void,  it  did  not  obviate  the  necessity  of  an  election. 

SuBSTiTUTKD  Tbdstbes  DO  NOT  Makx  Nkw  Boabd. — Thoogh  all  llie  members 
of  a  board  of  trustees  of  a  mining  corporation  be  expelled,  and  otben 
appointed  iu  their  places,  tho  board  still  remains  the  old  board,  and  the 
annual  election  for  a  new  board  must  be  held  as  provided  by  Uv,  the 
same  as  if  there  had  been  no  changes. 

Application  to  the  Supreme  Court  for  mandamus.  The 
notice  of  motion  for  the  suit  was  addressed  both  to  the 
''board  of  trustees,  etc./'  and  to  the  trustees,  named iutlie 
opinion  iudividually. 

C.  «/.  Lansing  and  JVilliams  &  Bixler,  for  Belator. 

Mesich  ct  Seeljf,  for  llespondents : 

Tho  rules  of  the  civil  practice  act  are  applicable  to  tbe 
pleadings  in  mandamus.  {People  v.  Snpei^'isors,  27  Cal. 
681;  Convnervial  Bank  v.  Canal  Com,,  10  Weud.  26.)  Tbe 
relators  pleading  is  to  be  taken  most  strongly  against Iiim- 
self .  {Giren  v.  Covilluud,  10  Cal.  322.)  The  necessary  facts 
must  ai)pear  clearly  and  affirmatively.  {Slafe  v.  Elicnod,  H 
Wis.  17;  Stale  v.  Uarvey,  Id.  33.)  The  board  is  not  liable 
to  this  proceeding,  because  no  demand  was  made  or  notice 
served  on  it.  (Aug.  &  A.  on  Cor.,  sees.,  307,  308.)  It  Joes 
not  appear  that  the  annual  election  has  not  been  held.   ^ 

(1)  3  Key.  202;  11  NaT.  223.  (3)  3  Ntr.  M3   10  ]f«v.  167, 
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iMsing  Ler  Trith  abusive  lanp^age  nor  offering  her  any  per- 
mal  violence. 

Bncli  being  the  case,  the  plaintiff  is  not  entitled 
0  a  decree.     *Por,  as  we  have  before  said,  a  per-  [*400] 
OB  is  not  entitled  to  a  divorce  for  violence  occa- 
io&ed  bj  his  or  her  own  misconduct.     One  who  asks  snch 
decree  should  come  into  court  blameless,  or  at  least  should 
liow  that  the  violence  employed  was  out  of  proportion  to 
M  provocation  offered. 
The  judgment  below  must  be  affirmed. 


IE  STATE  OF  NEVADA  ex  rel.  n.  H.  PLAGO  v. 
BOAED  OF  TBUSTEES  OF  THE  LADY  BRYAN 
MINING  COMPANY. 

[4  Nbvapjl,  400.] 

ftK  or  FiBST  BoABD  OF  Tbubteem  of  MiNi!fo  CoBPosATioNs.— Section  2  of 
the  act  of  March  10,  1865,  for  the  formation  of  corporations,  (Stats,  of 
1864-5,  359,)  clearly  limitB  tho  term  of  the  triiBteeH  selected  and  named 
in  the  certificate  of  incorporation  to  six  mouths  from  the  time  of  incor- 
poration; and  at  the  expiration  of  that  period  an  election  for  anew 
board  of  tmstees  shonld  be  held. 

OB  OF  Election  of  Tbustkes  of  Minimo  CoBPoaATioirs. — ^Thongh  under 
section  5  of  the  act  of  March  10,  18G5,  for  tho  formation  of  corporations 
tho  time  for  holding  the  election  of  a  bunrd  of  trustees  to  succeed  the 
first  board  should  be  designated  in  a  by-law,  yet  the  time  to  be  fixed  in 
that  way  must  accord  with  the  lettf  r  and  spirit  of  the  statute,  whith 
limits  the  term  of  the  first  board  to  six  months. 

iCBKTioN  OF  Tbustees  AS  TO  TiMK  OF  ELECTION. — Under  section  2, 4,  and  5, 
of  the  act  of  March  10,  18C5,  the  discretion  of  the  trustees  must  be  rea- 
sonable, and  exercised  in  gootl  faith,  and  the  time  of  election  fixed  at 
tlic  expiration  of  the  first  six  months,  or  as  soon  thereafter  as  practic- 
able. 

▲KDAMus  TO  Compel  Tbcsters  to  Gall  ELKcnov. — A  failure  on  the  part 
of  the  first  board  of  trustees  of  a  mining  corporation  for  a  period  of 
nearly  two  months,  after  tho  expiration  of  tho  first  six  months  of  tho  ex- 
istence of  the  corporation  to  call  an  election  of  their  successors,  makes 
out  u  case  of  neglect  and  failure  on  their  part  to  perform  their  duty;  and 
in  such  case  they  may  be  oomx>6lled  by  viandamua  to  call  an  election  at 
tho  earliest  practicable  day. 

u«eor  OF  ONE  Duty  no  Excuse  fob  Nrolkct  of  Another.— Though  the  act 
of  March  10, 1865,  for  the  formation  of  oor|K>mtion8  requires  the  first 
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Lady  Bryan  Mining  Co.,"  upon  each  member  of  tbe  board, 
in  which  he  reqneBted  them  to  make  provision  for  and  call 
such  meeting  at  the  earliest  practicable  day.  Bat,  it  is  al- 
leged, /'notwithstanding  the  demand  contained  in  said 
notice,  the  said  acting  board  of  trustees  have  refused  to 
call  a  stockholders'  meeting  as  therein  requested,  or  anj 
other  meeting  of  stockholders  for  the  purpose  of  electing 
trustees  for  the  said  corporation,  and  do  BtUl  so  refuse.** 

It  is  argued  for  the  relator  that  by  the  incorporation  law 
of  this  State,  the  first  election  of  trustees  under  this  organ* 
ization  should  have  been  held  on  or  about  the  third  daj  of 
August,  A.D.  1868,  six  months  after  the  time  the  certificate 
of  incorporation  was  filed.  This  claim  is  predicated  upon 
the  language  of  section  two  of  an  act  to  provide  for  the  for- 
mation of  corporations  for  certain  purposes  (Stat.  1865, 
359),  which  declares  that  the  certificate  of  incorporation 
shall  state  the  names  and  number  of  trustees,  who  sliall 
manage  the  concerns  of  the  company  for  the  first  six  months. 
The  certificate  whereby  this  corporation  was  incorporated 
being  filed  in  the  proper  office  on  the  third  day  of  Februair, 

it  is  argued  that  the  trustees  named  therein  conld 
[*405]  hold  their  office  only  for  six  mouths,  *and  so  that  a 

meeting  should  have  been  called  for  the  election  of 
their  successors  on  or  about  tbo  third  day  of  August.  Tbis 
section  clearly  limits  the  term  of  the  trustees  selected  and 
named  in  the  certificate  of  iucorporation  to  six  months  from 
the  time  of  incorporation,  and  clearly  at  the  expiration  of 
that  time  an  election  should  have  been  held.  But  section 
five  of  the  act  already  referred  to  declares  that  the  ''annual 
election  shall  be  held  at  such  time  and  place  within  the 
State,  and  upon  such  notice  and  in  such  manner  as  shall  be 
directed  by  the  by-laws  of  the  company."  This  language, 
it  is  urged  for  defendants,  leaves  the  time  of  holding  Boch 
elections  to  be  detenniued  by  the  board  of  trusteoH,  who 
have  the  right  to  designate  it  by  the  adoption  of  a  by-law. 
The  law  itself,  it  is  argued,  does  not  fix  the  time,  and  as  it 
is  not  alleged  in  the  petition  that  a  time  has  been  fixed  by 
by-law,  it  is  not  shown  that  the  board  of  trustees  have  neg- 
lected any  duty,  anOi  &»  \Xiv&  \{Y\\»NtSXV  ovlI^  issue  to  oonip^ 
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Boch  election  was  held,  its  validity  and  the  title  of  the  per- 
sons elected  as  trustees  cannot  be  tried  iu  this  proceeding. 
(5  Texas,  471.) 

*By  the  Court,  Lewis,  C.  J. :  [*403] 

Upon  the  proper  statutory  notice  regularly  served^the 
relator  petitions  this  court  for  a  peremptory  writ  of  man- 
damus, commanding  the  defendants,  who  are  the  trustees 
of  the  Lady  Bryan  Company,  to  call  and  make  provision 
for  a  meeting  of  the  stockholders  of  the  corporation  for  the 
purpose  of  electing  their  successors. 

The  facts  upon  which  the  writ  is  claimed  are  those  sub- 
Btautially  stated  in  the  petition.  The  Lady  Bryan  Mining 
Company  is  a  corporation,  organized  on  the  third  day  of 
February,  A.  D.  1868,  iu  accordance  with  the  laws  of  the 
State  of  Nevada,  for  the  purpose  of  mining  for  gold  and 
silver  iu  the  county  of  Storey.  The  certificate  of  its  incor- 
poration declares  that  its  capital  stock  shall  be  $1,800,000, 
divided  into  six  thousand  shares  of  the  par  value  of 
$300;  that  the  ^corporation  shall  exist  for  the  period  [^404] 
of  fifty  years;  that  the  number  of  trustees  to  manage 
its  affairs  shall  be  five,  three  of  whom  were  named  in  the 
certificate.  It  is  further  alleged  that  the  relator  is  a  stock- 
holder in  this  corporation,  owning  upwards  of  one  hundred 
shares  of  its  capital  stock;  that  John  Bule^  William  T. 
O'Neale,  A.  W.  Baldwin,  George  T.  Gillis,  and  11.  M.  Dag- 
gett  are  acting,  or  assuming  to  act,  as  its  board  of  trustees, 
and  that  they  are  the  only  persons  who  are  assuming  or 
claiming  to  act  in  that  capacity.  The  relator  then  states 
{hat  ''he  is  advised  by  his  counsel,  and  believes  the  same 
to  be  true,  that  under  the  requirements  of  the  law  of  {he 
State,  the  first  annual  meeting  for  the  election  of  a  board 
of  trustees  of  said  company  to  manage  its  concerns  for  the 
first  year  then  next  ensuing,  should  have  been  held  on  the 
third  day  of  August,  a.d.  18G8,  but  he  says  no  such  meet- 
ing was  called  or  held."  It  is  also  charged  that  the  trus- 
tees, having  so  failed  to  call  a  meeting  of  the  stockholders, 
the  petitioner  served  a  paper,  which  was  addressed  to  the 
''acting  president,  secretary,  and  board  of  trustees  of  the 
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Lady  Bryan  Mining  Co.,"  upon  each  member  of  the  board, 
in  which  he  reqaested  them  to  make  provision  for  and  call 
such  meeting  at  the  earliest  practicable  day.  Bat,  itisal- 
leged,  ''notwithstanding  the  demand  contained  in  said 
notice,  the  said  acting  board  of  trustees  have  refused  to 
call  a  stockholders'  meeting  as  therein  requested,  or  anj 
other  meeting  of  stockholders  for  the  purpose  of  electing 
trustees  for  the  said  corporation,  and  do  still  so  refuse.** 

It  is  argued  for  the  relator  that  by  the  incorporation  lav 
of  this  State,  the  first  election  of  trustees  under  this  organ- 
ization should  have  been  held  on  or  about  the  third  day  of 
August,  A.D.  1868,  six  months  after  the  time  the  certificate 
of  incorporation  was  filed.  This  claim  is  predicated  upon 
the  language  of  section  two  of  an  act  to  provide  for  the  for- 
mation of  corporations  for  certain  purposes  (Stat.  1865, 
359),  which  declares  that  the  certificate  of  inoorporation 
shall  state  the  names  and  number  of  tmsteeSy  who  sliall 
manage  the  concerns  of  the  company  for  the  first  six  months. 
The  certificate  whereby  this  corporation  was  incorporated 
being  filed  in  the  proper  oflSce  on  the  third  day  of  February, 

it  is  argued  that  the  trustees  named  therein  coold 
[^405]  hold  their  office  only  for  six  mouths,  ^and  so  that  a 

meeting  should  have  been  called  for  the  election  of 
their  successors  on  or  about  tbo  third  day  of  August  This 
section  clearly  limits  the  term  of  the  trustees  selected  and 
named  in  the  certificate  of  incorporation  to  six  months  from 
the  time  of  incorporation,  and  clearly  at  the  expiration  of 
that  time  an  election  should  have  been  held.  But  section 
five  of  the  act  already  referred  to  declares  that  the  "annual 
election  shall  be  held  at  such  time  and  place  within  tbo 
State,  and  upon  such  notice  and  in  such  manner  as  skill  bo 
directed  by  the  by-laws  of  the  company."  This  language, 
it  is  urged  for  defendants,  leaves  the  time  of  holding  such 
elections  to  be  deteimiued  by  the  board  of  trustees,  who 
have  the  right  to  designate  it  by  the  adoption  of  a  by  Jaw. 
The  law  itself,  it  is  argued,  does  not  fix  the  time,  and  as  it 
is  not  alleged  in  the  petition  that  a  time  has  been  fixed  hj 
by-hiw,  it  is  not  shown  that  the  board  of  trastees  have  nog* 
lected  any  duty,  and  as  this  writ  will  only  issue  to  oempd 
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the  performaiice  of  on  act  which  the  hiw  especially  enjoins 
as  a  ''duty  resulting  from  au  office,  trust  or  station,"  coun- 
sel conclude  that  the  petition  is  defective  in  not  alleging 
the  fact  that  a  day  had  been  fixed  by  by-law  for  holding  the 
election,  and  upon  that  ground  a  demurrer  is  interposed  to 
it.  It  is  true  that  the  time  of  holding  the  elections  should 
be  designated  in  u  by-law;  but  the  time  fixed  in  that  way 
must  accord  with  the  letter  and  spirit  of  the  act  of  the  legis- 
lature, and  the  second  section  of  that  act  unmistakably 
limits  the  term  of  the  trustees  first  selected  to  six  mouths. 
That  time  expired  in  this  case  on  the  third  day  of  August, 
hence  at  that  time  the  election  should  have  been  held.  As 
it  is  made  the  duty  of  the  trustees,  by  section  four,  to  adopt 
all  necessary  by-laws,  they  should  have  designated  that  day, 
or  the  earliest  practicable  day  thereafter,  as  the  time  for 
holding  the  election  for  their  successors. 

We  do  not  think  the  language  of  section  6  leaves  the  time 
of  holding  the  elections  absolutely  in  the  disci*etion  of  the 
trustees  as  claimed  by  the  learned  counsel  for  the  defend- 
ants. Bo  far  as  the  first  election  is  concerned,  it  certainly 
does  not.  The  time  when  that  is  to  be  held  is  fixed  in  the 
law  itself,  at  a  period  six  months  after  the  filing  of  the  cer- 
tificate of  incorporation.  This  time  is  unequivocally  spec- 
fied,  and  we  see  nothing  in  the  context  of  the  law 
*to  induce  the  belief  that  the  legislature  did  not  in-  [^406] 
tend  precisely  what  it  expressed.  But  the  period 
of  six  months  might  expire  ou  the  Sabbath  or  some  holiday 
upon  which  the  election  could  not  well  be  held — ^heuce  it 
becomes  necessary  to  designate  some  day,  and  the  time  oi 
the  day  when  it  shall  be  held.  That,  the  trustees  have  the 
right  to  do  by  law,  and  this  is  the  extent  of  the  authority 
given  them  in  section  6.  It  is  necessary  that  so  far  they 
should  be  allowed  to  exercise  their  own  discretion;  beyond 
that  they  are  controlled  by  the  law  itself.  The  act  of  the 
legislature  does  not  require  an  election  to  be  held  at  any 
time  not  practicable,  but  when  it  limits  the  term  of  the  first 
trustees  to  six  months,  the  time  of  the  election  should  be 
set  at  as  early  a  day  as  practicable  after  the  expiration  oi 
that  time.    The  law  does  not  demand  that  which  is  impos- 
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Bible,  but  it  exacts  good  faith  and  fair  dealing.    It  i?a8  tlie 
duty,  then,  of  the  trustees  to  call  an  election  upon  tbe  third 
day  of  August,  or  as  soon  thereafter  as  practicable.    It  is, 
however,  chai*ged  in  the  petition  that,  at  the  time  of  it)  fil- 
ing, which  was  on  the  twenty-fourth  day  of  September,  none 
had  been  called,  and  it  is  alleged  that  tbe  trustees  still  re- 
fused to  make  such  call.     This,  it  seems  to  us,  makesotita 
case  for  the  relator.     The  failure  for  a  period  of  nearly  two 
mouths  after  the  time  designated  in  that  law  to  call  and  pro- 
vide for  an  election,  is  at  least  a  prima  facie  showing  of  neg- 
lect and  failure  on  the  part  of  the  trustees  to  perform  tbeir 
duty.     Whether  they  had  adopted  a  by-law  regulatiug  that 
matter  or  not,  is  of  no  consequence  so  far  as  this  question 
is  concerned;  for  if  they  had  failed  for  this  length  of  time 
to  call  the  election,  it  shows  either  that  the  by-law  is  us- 
reasonable  and  not  in  accordance  with  the  provision  of  tbe 
legislative  act,  which  required  an  election  about  the  third 
day  of  August,  or  that  the  by-law  itself  had  been  disre- 
garded.    In  either  case  a  mandamus  should  issue  to  compel 
an  election  at  the  earliest  practicable  day.     Or  if  no  by-law 
had  been  adopted  fixing  a  day  of  election,  and  that  fact  were 
alleged  in  the  petition,  still  the  failure  to  call  such  election 
would  bo  no  less  a  neglect  of  duty  on  the  part  of  the  tn»- 
tees,  for  it  is  their  duty  to  adopt  such  by-law,  and  they  can- 
not avail  themselves  of  the  failure  to  do  it  as  a  reason  why 
they  should  not  do  another  act  which  the  law  imposes  upon 

them  as  a  duty.     If  the  petition  contained  such  al- 
[*407]  legation  it  *would  simply  show  a  double  neglect  of 

duty — that  is,  a  failure  to  call  an  election  and  also 
to  adopt  a  by-law,  an  act  which  should  properly  have  pre- 
ceded the  same.  Biit  such  by-law  may  be  adopted  at  any 
time.  The  want  of  it  is  therefore  no  reason  why  the  writ 
should  not  issue  commanding  the  trustees  to  call  an  eke- 
tion.  Indeed  the  by-law  is  simply  the  prescription  of  the 
time,  place,  and  manner  in  which  the  election  shall  beheld, 
while  the  ultimate  object  to  be  attained  is  the  election  it- 
self. A  writ,  therefore,  commanding  the  trustees  to  call  an 
election,  accomplishes  all  that  is  necessary,  as  tbe  law  itadf 
directs  the  manner  in  which  the  call  shall  be  made — ^tlmt  is, 
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doptioQ  of  a  by-law  designating  the  day,  place,  and 
And  the  command  to  call  an  election  necessarily 
I  the  order  to  do  it  in  the  manner  provided  by  law. 
somewhat  analogous  to  a  case  where  the  writ  is  is* 
a  judicial  tribunal,  commanding  it  to  proceed  with 

of  a  cause,  although  it  may  be  indispensably  nec- 
:>  perform  many  acts  preliminary  to  the  trial,  and 

which  no  txial  can  be  had,  such  as  the  opening  of 
:  the  issuing  of  a  venire  for  a  jury,  and  the  like.  Still 
e  matters  which  are  never  considered,  but  the  writ 
ommanding  the  court  to  proceed  with  the  trial,  and 
directs  the  manner  in  which  it  shall  be  conducted, 
ve  conclude  that  the  failure  to  allege  iha  existence 
law  does  not  render  the  petition  defective, 
ilso  suggested  that  the  petition  does  not  show  that 
ion  has  not  already  been  had.  We  think  otherwise, 
(t  alleged  that  the  first  annual  meeting  should  have 
Id  on  the  third  day  of  August;  that  no  such  meeting 
ed  or  held;  that  in  consequence  of  the  failure  of  the 

to  call  it,  the  relator  requested  the  board  in  writing 
luch  a  meeting  at  as  early  a  day  as  practicable;  that 
standing  such  request  this  board  have  refused  to 
leeting,  as  requested,  or  any  other  meeting  of  the 
Iders  for  the  purpose  of  electing  trustees,  and  do 

refuse.  Such  is  the  substance  of  the  allegations 
lis  point.  Doubtless  they  might  have  been  more 
,  but  we  think  the  fact  that  no  annual  election  had 
)ld  at  the  time  the  petition  was  filed  is  sufficiently 
under  the  liberal  rules  of  our  practice 
ction  70  of  which  declares  that  **  In  the  con-  [*408] 
»n  of  a  pleading  for  the  purpose  of  determin- 

effect,  its  allegations  shall  be  liberally  construed, 

view  to  substantial  justice  between  the  parties.* 
is  conceded  that  the  petition  in  a  proceeding  of  this 
to  be  governed  by  the  rales  controlling  the  plead- 
an  ordinary  action.  If,  tlien,  we  give  its  averments 
eral  construction,  it  can  scarcely  be  claimed  that  it 
>t  show  that  the  annual  election,  which  should  have 
3ld  on  or  about  the  third  of  August,  has  not  been 
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held.  Althongh  not  fully  explicit  upon  this  point,  we  do 
not  think  the  petition  so  defective  as  to  warrant  a  refasaloi 
the  writ  npon  that  ground,  at  least  after  the  defendants h&?e 
answered  over,  and  thereby  waived,  all  defects  in  the  man- 
ner of  stating  a  fact. 

The  only  remaining  point  presented  for  consideration  is 
raised  by  an  allegation  in  the  answer  to  this  effect,  that  on 
the  fifth  day  of  October  (which  was  some  time  after  the  in- 
stitution of  this  proceeding)  the  relator  and  other  stock- 
holders of  the  Lady  Bryan  company  assembled  at  the  office 
of  the  said  company,  and  as  such  stockholders  proceeded  to 
and  did  vote  to  expel  and  remove  the  old  ti-ustees.  Bole, 
O'Neale,  Baldwin,   Gillis,  and  Daggett,  from  office,  and 
elected  for  their  successors  the  relator  and  four  others,  to 
act  as  trustees  of  the  company.     The  defendants,  howeier, 
deny  the  right  of  the  stockholders  to  proceed  in  such  man- 
ner, and  do  not  admit  the  legality  of  the  proceeding,  or  that 
it  is  binding  upon  them.     But  this  proceeding,  in  our  opin- 
ion, constitutes  no  objection  to  the  issuance  of  the  nrrit  in 
this  case,  for  two  reasons:  First.  Because  the  defendants 
themselves  claim  that  the  action  of  the  stockholders  remov- 
ing them  was  illegal,  and  hence  that  they  are  still  the  legal 
board.     Such  being  the  case,  the  allegation  of  the  answer 
only  shows  that  the  stockholders  did  an  act  which  e£fected 
nothing,  being  entirely  nugatory  and  void.     TVe  do  not 
think  that  the  defendants  ought  to  be  allowed  to  avail  them- 
selves of  this  proceeding  by  the  stockliolders  as  a  defense 
while  they  deny  its  legality,  and  claim,  notwithstanding,  to 
1)6  the  legal  trustees;  Second.  Even  admitting  the  i*emoval 
to  be  valid,  still  that  does  not  obviate  the  necessity  for  an 
election.     This  action  of  the  stockholders  is  a  spe- 
[*409]  cial  ^proceeding,  which  is  authorized  under  certain 
circumstances  by  section  5  of  the  incorporation  lav 
of  this  State,  which  declares  that  ''it  shall  be  competent  at 
any  time  for  two*thirds  of  the  stockholders  of  any  corpon- 
tion,  organized  under  this  act,  to  expel  any  trustee  from 
office  and   to   elect   another  to   succeed   him.*^    Althongb 
under  the  authority  of  this  provision  all  the  members  of  a 
board  be  expelled  from  office,  still  that  should  not  interfere 
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nrith  the  annual  election.  If  any  one  or  all  of  the  trustees 
be  expelled  in  accordance  with  this  section  only  a  day  pre- 
ceding the  annual  election,  the  election  must  still  be  held. 
If  tbe  expulsion  be  valid,  the  individuals  only  are  changed, 
the  board  continues,  and  the  answer  in  this  case  does  not 
show  that  there  is  not  the  same  necessity  for  issuing  the 
writ  to  the  new  board  as  to  the  old,  and  without  such  show- 
ing we  are  unable  to  see  how  any  change  of  the  individuals 
composing  the  board  can  affect  the  relator's  right  in  this 
proceeding. 

Entertaining  these  views  of  this  question  it  is  unneces- 
laiy  to  decide  whether  the  expulsion  of  the  old  trustees  was 
k  legal  proceeding  or  not.  The  defendants  deny  its  legality, 
•nd  so  render  that  fact  unavailing  as  a  matter  of  defense  to 
bemselves  in  this  proceeding;  for  if  it  were  illegal  and  void 
bey  still  constitute  the  legal  board  of  trustees,  and  to  them 
he  writ  should  issue. 

The  mandamus  must  issue  commanding  the  board  forth- 
ith  to  give  notice  of  an  election  to  bo  held  upon  some  day 
iihiu  two  weeks  from  the  time  the  writ  is  issued. 

Whuman,  J.  9  did  not  participate  in  the  foregoing  decis- 


rHE  STATE  OP  NEVADA,  Respondent,  v.  GEOEGE 

NEWTON,  Appellant. 

[4  Nevada.  410.] 

TXMT  TO  MuBDEB—UsE  OF  Dkadi^y  Wkapon. — An  intent  to  murder  can- 
not be  oondasively  inferred  from  tbe  mere  nso  of  a  deadly  weapon;  and 
an  instmotion  to  the  jnry  to  tbat  effect  in  a  mnrdcr  trial,  is  error. 

UBUMFTioNS  FBOH  UsB  OF  Dkadlt  Wbapon. — Wben  a  deadly  weapon  is 
used  in  a  manner  likely  to  occaBiou  the  death  of  another,  and  death  is 
the  result,  the  presumptions  are  that  the  person  using  it  intended  to  kill 
imd  that  such  intent  is  a  malicious  one,  but  neither  presumption  is  con- 
eluidye. 

rTEMT  TO  KCLL — ^WhEN  EflBKBTIAL  TO  GoNBTITDTB  MUBDKB. — Au  iutCUt  tO 

take  life  is  an  essential  element  in  the  constitution  of  murder  in  the  first 
degree,  except  where  it  is  committed  in  the  perpetration  or  attempt  to 
perpetrate  arson,  rape,  robbery,  or  burglary. 

Appeal  from  tbe  District  Court  of  the  Fourth  Judicial 
district,  Ljon  County. 
Ket.  Deo. — 54 
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Defendant  was  indicted  for  tbe  marder  of  Charles  Watson, 
committed  on  or  about  April  9,  1868,  in  Ljon  county, bj 
stabbing  liim  witli  a  pocket  knif e,  by  means  whereof  he  thfii 
and  there  died.  The  cause  was  tried  in  May,  1868,  and  re- 
sulted in  a  conviction  for  the  crime  of  murder  inthe  fiist 
degree. 

F.  II.  Kennedy f  for  Appellant,, 

JVm.  M.  Gaies,  District  Attorney  of  Lyon  Canntji,  for 
Bespondent: 

There  was  no  error  in  giving  the  instraction  oomplaiBed 
of.  (1  Qreenl.  Ev.  sec.  13;  2  Bish.  Or.  L.  sees.  710J25; 
Whar.  Am.  Law  of  Horn.  385;  1  Ross,  on  Or.  658,  660.) 

[*411]      *By  the  Court,  Lewis,  C.  J.: 

Among  the  instructions  given  to  the  jury  in  this  ease,  i^ 
the  request  of  the  prosecution,  we  find  the  followiiig:  ''A 
man  is  presumed  to  intend  the  natui*al  and  probable  coBse- 
quences  of  his  own  acts;  so  the  intent  to  murder  isoooclo- 
sively  inferred  from  the  use  of  a  deadly  weapon."  Moitter 
is  a  word  of  technical  signification,  meaning  not  ouly  the 
killing  of  a  human  being,  but  the  i)erpetratiou  of  it  in  a  {ar- 
ticular way;  that  is,  with  malice  aforethought.  If,  therefore, 
the  intent  to  murder  be  conclusively  established  or  infeneJ 
from  the  use  of  a  deadly  weapon  by  the  person  killing,  proof 
by  the  prosecution  that  the  prisoner  took  the  life  of  bis 
victim  with  such  weapon  would,  under  almost  any  state  of 
case,  authorize  a  conviction  of  murder,  and  preclude  til 
evidence  on  the  part  of  the  defendant  to  reduce  the  cnsa 
to  manslaughter  or  to  show  a  justification;  for  if  the  killing 
be  committed  with  malice  prepense,  no  provocation  can 
reduce  the  crime  to  manslaughter.  Hence,  in  all  cases  ol 
killing  with  a  deadly  weapon,  the  prisoner  would  certainlj 
be  precluded  from  availing  himself  of  any  circumstanees 
tending  to  reduce  the  crime,  or  even  to  show  himself  justi- 
fied in  the  killing.  The  law,  it  is  true,  very  properly  pre- 
sumes that  all  rational  beings  intend  the  natural 
[^412j  and  probable  consequences  of  their  acts.  ^Hence, 
when  a  deadly  weapon  is  used  by  a  person  in  a  voBr 


.  1868.]      State  op  Nevada  v.  Newton.  851 

Opinion  of  the  Court — Lewis,  C.  J. 

likely  io  occasion  the  death  of  another,  and  death  is  in 
iihe  result,  the  presumption  is  that  the  person  so  using 
weapon  intended  to  kill;  and  the  courts  generally  hold 
t  malice  is  also  to  be  presumed  in  such  case,  but  neither 
sumption  is  by  any  means  conclusive,  and  most  assuredly 
t  not,  unless  the  weapon  be  used  in  a  manner  likely  to 
dace  death. 

Q  cases  of  homicide  per  infortnniam,  occasioned  by  a 
dly  weapon,  if  the  inference  of  an  intent  to  kill  be  con- 
uve,  the  defendant  would  not  be  allowed  to  overcome 
li  inference  by  proof  that  the  killing  wi^  accidental, 
example:  If  a  man,  in  hunting,  accidentally  kill  a  per- 
concealed,  this  is  by  the  law  deemed  excusable  homi- 
);  but  if  the  law  be  correctly  stated  in  this  instruction, 
defendant  in  such  case  would  not  be  allowed  to  show  the 
fig  to  have  been  accidental.  Happily,  however,  the 
which  is  the  embodiment  of  reason,  is  not  marred  by 
rule  so  shocking  to  every  sense  of  justice  and  propriety. 
ar  judgment,  the  mere  use  of  a  deadly  weapon  does  not 
ay  case  make  the  inference  of  an  intent  to  kill  conclu- 
The  instruction,  therefore,  misstates  the  law,  and  the 
ig  of  it  was,  under  the  circumstances  of  this  case,  cal- 
bed  to  mislead  the  jury  to  the  prejudice  of  the  de- 
ant. 

le  prisoner,  who,  by  the  law  of  this  State,  is  allowed  to 
fy  for  himself,  swore  on  the  trial  that  he  had  no  inten- 
whatever  of  taking  the  life  of  the  deceased,  and  did 
£now  until  after  the  struggle  had  ceased  that  the  de- 
ed was  seriously  wounded.  If  the  jury  believed  this 
mony  and  were  permitted  to  act  on  it,  the  conviction 
;d  certainly  not  have  been  for  murder  in  the  first  degree. 
the  intent  to  take  life  is  an  essential  element  in  theoon- 
tion  of  murder  in  that  degree,  except  when  it  is  com- 
9d  in  the  perpetration  or  attempt  to  perpetrate  arson, 
,  robbery,  or  burglary.  As,  however,  the  jury  were  in- 
sted  that  the  use  of  a  deadly  weapon  made  the  infer- 
of  an  intent  to  kill  conclusive^  the  defendant's  testimony 
1  not  be  considered  by  them, 
dgment  reversed. 
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THE  STATE  OF  NEVADA,   Bespondbnt,  v.  JOHN  E. 

DARLING,  Appellant. 

[4  Nevada,  413.] 

1  Manneb  of  Cabbtino  up  Aixbokd  Ebbobs  on  Appbax.. — Alleged  erronii 
a  cbarge  or  instrnction  can  only  be  brought  to  the  attention  of  thi 
supreme  court  in  one  of  three  ways:  either  by  being  embodied iu  a Ulltf 
exceptions,  or  in  a  settled  statement,  or  indorsed  by  the  jodgiB  m  pi^ 
Tided  by  section  426  of  the  practice  act. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, Storey  County. 

The  defendant  was  indicted  in  June,  1868,  for  the  crinie 
of  robbery  committed  against  Patrick  McCauley,  at  Vir 
ginia  city,  on  May  25,  1866;  and  upon  liis  trial  was  coin 
victed,  and  afterwards  sentenced  to  imprisonment  at  bid 
labor  in  the  State  prison  for  the  term  of  fourteen  yean. 

The  appeal  was  taken  from  the  judgment. 

Jldnch  &  DeLong  and  David  E.  JJaily,  for  Appellaai 

Robert  M.  Clarke,  Attorney-General,  for  Bespondent: 

Cited  practice  act,  section  426;  People  y.  IhamfMn^^  ^ 
Cal.  215). 

[*414]    *By  the  Court,  Lewis,  C.  J. : 

The  errors  assigned  in  this  case  are  confined  to  what  is 
claimed  to  be  the  charge  given  by  the  court  below  to  tb 
jury.  But  this  court  has  no  authentic  information  that  sndi 
charge  was  in  fact  given,  as  it  is  not  embodied  in  a  bill  ol 
exceptions,  settled  statement,  nor  indorsed  by  the  judge  as 
required  by  section  426  of  the  practice  act.  Errors  lA  ^ 
charge  or  instructions  can  only  be  brought  to  the  attenlioi 
of  the  appellate  court  in  one  of  these  ways. 

No  error  which  this  court  can  notice  appearing  in  tka 
record,  the  judgment  must  be  affirmed. 


(1)  8  NeT.  137-141;  U  N«T.  343. 
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DT  BRYAN  GOLD  AND  SILVER  MINING  COM- 
PANY, Appellant,  v.  LADY  BRYAN  MINING  COM- 
PANY ET  AL.,  Respondent. 

[4  NCTADA,   414.] 
IWUHCriON  ON  OoHPIiAINT  AIX>NK  WHKN  FOIXT  DSNIED  BT  AkSWKB. — A 8 

A  general  mle,  an  injunction  vill  not  be  granted  upon  a  pleading  alone, 

vhoee  material  averments  are  denied  by  the  pleading  of  the  opposite 

party. 

oncK  AS  TO  Injunctioms. — Under  section    111  of  the  practice  act,   as 

tmended  in  18G4,  (Stat.  18€4,  75)  an  injunction  can  only  bo  granted 

after  notice,  or  after  an  order  to  show  cause;  and  au  order  refusing  an 

injnnotion  will  not  be  disturbed  on  appeal,  if  the  record  does  not  show 

laoh  notice  or  order  to  show  cause. 

PKLI.AMT  MUST  SHOW  Ebbou  Akfibmatiyelt.  —  An  appellant,  to  entitle 

himself  to  a  reTersal  of  the  order  or  judgment  complained  of,  must  make 

BQch  an  Bf&rmative  showing  as  will  negative  at  least  the  probability  of 

the  correctness  of  such  order  or  judgment. 

icnoK  AS  TO  BicsTBAiNiMO  Obdkbh.  —  Under  section  111  of  the  [*415] 

practice  ac^  as  amended  in  1864,  a  temporary  restraining  order, 

to  continue  during  the  pendency  of  the  application  fur  an  injunction, 

may  be  granted  without  notice  or  order  to  show  cause;  but  an  appeal  is 

anthorized  only  from  an  order  granting  or  refusing  an  injunction. 

IPPEAL  from  the  District  Court  of  the  First  Judicial  Dis- 
jt.  Storey  County. 

'iuini  &  Uardy^  for  Appellant. 

Meaxck  dk  Seely^  for  Respondents. 

iy  the  Court,  Lewis,  C.  J. : 

This  is  an  appeal  from  an  order  refusing  an  injunction. 
9  record  presented  to  us  is  made  up  of  the  summons, 
aplainty  answer,  order  denying  the  injunction,  and  the 
ice  of  appeal,  and  upon  it  ouly  one  question  is  submitted 
determination,  that  is:  Whether  the  court  below  erred 
refusing  the  injunction  upon  the  bill  and  answer?  We 
iclude  unhesitatingly  that  it  did  not.  The  complaint 
»bably  makes  out  a  case  entitling  the  plaintiff  to  the  is- 
mce  of  the  writ,  but  all  its  material  allegations  are  de- 

(1)  a  Nev.  63,  371-343;  4  Nev.  71. 
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uied  bj  the  sworn  answer  of  the  defendants.    SuoL  being 
the  case  tbe  writ  was  properly  refused,  for,  as  a  general  role, 
it  is  not  granted  upon  a  pleading  alone,  whose  material  aver- 
ments are  denied  by  the  pleading  of  the  opposite  part}'. 
(Hill.  Inj.,  sec.  37;  Gardner  v.  Perkins,  9  Gal.  553.)  Thei« 
oie  exceptions  to  this  rule,  it  is  true,  but  no  special  reasoKm 
is  given  or  appears  why  an  exception  should  be  made  i 
this  case. 

There  is  also  another  reason  why  this  order  appealed  froi 
should  not  be  reversed.     Section  6,  Stat.  1864,  75,  declaioai 
that  no  injunction  shall  be  granted  unless  after  notice,  or 

after  an  order  to  show  cause.     The  record  in  tlii^ 
[^416]  case  does  not  show  that  this  *requirement  of  the  law 

was  complied  with  by  the  appellant,  nor  does  ii  ap- 
pear that  it  was  not  because  of  a  failure  in  that  respect  that 
the  writ  was  infused.     If  the  notice  was  not  given,  and  bo 
order  to  show  cause  had  been  made,  the  court  could  not 
properly  have  granted  the  relief  sought.     As  it  is  not  shown 
that  either  was  done,  the  order  denying  the  injunction  can- 
not be  disturbed,  for  it  may  have  been  upon  that  ground 
alone  that  it  was  refused.     To  entitle  himself  to  a  retersal 
of  an  order  or  judgment  of  a  lower  court,  the  appellant  most 
always  make  such  an  affirmative  showing  in  the  appellate 
court  as  will  negative  at  least  the  probability  of  the  correct- 
ness of  such  order  or  judgment,  for  that  presumption  is  in 
favor  of  its  regularity. 

The  section  of  the  act  already  referred  to  authonzes  the 
issuance  of  what  is  called  a  temporary  restraining  order,  to 
continue  during  the  pendency  of  the  application  for  tbe  in- 
junction, without  previous  notice,  or  on  order  to  show  casse, 
but  it  is  only  from  the  order  refusing  or  granting  tbe  laitier 
that  an  appeal  seems  to  be  authorized.  Such  is  the  cliar- 
acter  of  the  order  appealed  fi*om  in  this  case,  hence  tbe  oo- 
ticd  or  order  to  show  cause  should  necesBorily  have  pie- 
ceded  the  granting  of  the  writ. 
The  order  must  be  affirmed. 

Whitman,  J.,  did  not  participate  in  the  foregoing  decision. 
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Argameut  for  Appellant. 


TJiTAM  8HAK0N,  Appellant,  v.  PETEB  DAVID- 

SON,  Respondent. 

[iNjETADA,  410.] 

BDB  PonsBSXDN^-QusBTioM  OF  Fagt. — lu  ejectment  for  land,  on  the 
groand  of  prior  possession,  if  there  is  some  evidence  tending  to  prove 
meiH  of  appropriate  domain,  its  sufficiency  is  a  question  of  fact  lor  the 
iiirj»*  and  not  one  of  law  for  the  court  to  decide. 

iithiciicnct  of  Evidknce— Nonsqit. — It  is  error  to  grant  a  nonsuit  on 
the  gronud  of  iusafi^ieucy  of  the  evidence  to  show  prior  possession, 
whero  there  ia  some  evidence  tending  to  show  such  prior  posnesHion. 
ymcK — Di>:kd8  Made  Pbiob  to  Statute  of  Convktances. — A  deed  made 
prior  to  (hoaet  of  KovemberS,  1861,  concerning  conveyances,  but  ac- 
knowledged as  provided  therein,  is  admissible  in  evidence,  such  ucknowU 
edgment  being  competent  prima /aei«  proof  of  its  execution, 
s  Tenasit  xn  GoMicoN  MAT  lUcovEB  Entirk  Pbopkbtt  fbom  a  [*417] 
SnUNOEB. — A  tenant  in  common  of  real  estate  may  recover  the 
entile  common  property  in  ejectment  as  against  a  stranger. 

kppEAL  from  tbe  District  Court  of  the  Third  Judicial 
Uricty  Washoe  County. 

?•  W.  Hillyer,  for  Appelhint: 

7he  testimouy  excluded  touching  the  acts  done,  was  ma- 
ial  and  relevant.  (1  Gi-eenl.  Ev.,  sec.  51  a,  63  a;  1  Wall. 
^;  Plume  v.  Seward,  4  Cal.  94:  Mintum  v.  Burr,  IG  Cal. 
'.)  The  deeds  should  have  been  admitted.  (Brightlj's 
jest,  94,  167,  705;  Stat.  1861,  15,  16,  sees.  29,  30;  Mott 
^mUh,  16  Cal.  551;  St.  John  v.  Croel,  5  Hill,  673;  Thur^ 
n  V.  Cameron  J  24  Wend.  87;  Morris  v.  JVadsivorth,  17 
>nd.  103;  1  Greenl.  Ev.,  sec.  572;  Stevens  v.  Irwin,  12 
I.  308;  Smith  v.  Brannan,  13  Cal.  115.)  Province  of 
ge  as  to  determining  snfficiencj  of  evidence.  (1  Greenl. 
,,  sec.  49;  1  Stark.  Ev.  414  el  seq.;  Ringgold  v.  Havens, 
al.  108;  Plume  v.  Seivard,  4  Cal.  95,  97;  De  Roy.  Cordes, 
itil.  117;  Cravens  v.  Dewey,  13  Cal,  40;  Mintnrn  v.  Burr, 
Cal.  107;  Kelly  v.  Edly,  3  Barb.  419;  Lnhar  v.  Koplin, 
lonn.  547;  Schucharh  v.  Allen,  1  Wall.  359;  Siaininger  v. 
drews,  ante,  59;  Fowler  v.  Houston,  1  Nev.  469;  Payne  & 
\oey  V.   Treadwell,  16  Cal.  243;   Practice  Act,  sees.  145, 

(1)  11  Nev.  171.  (2)  11  Nev.  171-63. 
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155.)  Ouo  tenant  in  common  may  recover  the  whole  prem- 
ises. (2  Greenl.  Ev.  sec.  317;  3  Bibb,  304;  1  Bibb,  610; 
4  Bibb,  358;  2  Pick.  387;  3  Pick,  51;  9  Pick,  259;  2CaiDe8, 
169;  12  Johnson,  185;  Treed  v.  EeUlef/,  35  Cal.  129.) 

H.  li,  Cossitt  and  Wallace  &  Flack,  for  Bespondent: 

Deeds  were  properlj  ruled  out.     They  were  made  prior 
to  the  organization  of  the  State  of  Nevada.     Not  kaviog 
been  acknowledged  by  any  oflScer  recognized  by  the  ter- 
ritory  or  State  of  Nevada,  recourse  should  have  been  iiad 
to  the  common  law  mode  of  proof;  but  the  testimony  of  the 
subscribing  witnesses  was  not  produced.    The  nousail;  was 
properly  granted,  for  the  reason  that  there  was  not  sufficieat 
evidence  to  show  a  distinct  marking  of  the  boundaries  of 
the  tract,  nor  any  actual  occupation  within  the  boundaries. 
{McFarlaml  v.  Culba'taon,  2  Nev.  282.) 

[*419]      *By  the  Court,  Whetman,  J. : 

Plaiutiflf  appeals  from  a  judgment  of  nonsuit  rendered 
against  him  in  the  District  Court  of  the  Third  Judicial  Dis- 
trict. 

The  action  was  to  recover  certain  real  property  (timber 
land)  and  damages.  Peter  Davidson,  the  only  defendiint 
served,  answered,  claiming  title.  The  following  reasous 
were  assigned  for  the  judgment:  First.  *'That  the  original 
marking  of  the  lines  of  the  Chapin  tract  and  snfiScieut  de- 
fining of  the  boundaries  of  said  tract  by  the  parties  locating 
the  same,  is  not  so  shown  by  the  testimony  adduced  as  to 
make  a  prima  facie  case."  Second.  **That  it  is  not  shown 
by  the  evidence  that  the  plaintiff  is  the  owner  of  the  lefil 
title  of  the  parties  who  originally  entered  into  possession 
by  their  co-tenant  Chapin;  but  on  the  other  hand,  that  the 
proof  shows  that  the  interests  of  the  said  other  co-teuauts 
still  exist,  while  they  do  not  appear  as  parties  either  plaintiff 
or  defendant." 

There  was  evidence  tending  to  prove  a  survey,  a  marking 
of  linos  by  blazing  and  felling  trees,  building  a  mill  and 
other  houses,  cutting  timber  and  wood,  and  other  acts  of 
appropriate  dominion.    Whether  this  was  sufficient  to  estab- 
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Aigmnent  for  Appellant. 


^ish  plaintiff's  claim  was  for  the  *jury,  not  the  court,  [*420] 
ko  decide.     {Siainingtrw.  Aiidreios^  anky  59.) 

Several  deeds  purporting  to  convey  the  remainder  of  the 
[>riginal  title  to  plaintiff,  were  excluded  upon  the  ground 
iiat  there  was  no  proof  of  their  execution,  as  they  were  made 
)efore  the  passage  of  the  ''Act  concerning  conveyances,'* 
ipproTod  November  5,  1861,  but  acknowledged  as  x^rovided 
herein.  Under  a  similar  statute,  the  supreme  court  of  Cal- 
fbrnia  decided  such  acknowledgment  competent  prima  facie 
trooi  of  execution.  (ClarJc  v.  Troy,  20  Cal.  219.)  Itun- 
loubtedly  is.  The  error  of  excluding  these  deeds  probably 
treated  the  second  ground  of  nonsuit;  but  if  not,  one  ten- 
int  in  common  may  recover  the  entire  common  property  as 
igainst  a  stranger.  The  nonsuit  was  improperly  granted 
ipon  either  ground. 

The  judgment  is'reversed,  and  the  cause  remanded. 


lOILiTIO  S.  MASON  et  al.,  Hespondekts,  v.  T.  W. 

HACKETT,  Appellant. 

[4  Neroda,  420.  J 

ABTirKBflHip  LiiBiiiiTr  OF  Pkbsons  Shabiko  in  Pnoirm. — Afi  a  general  mie 
every  persou  who  t^hares  in  the  profits  of  a  trade,  in  liable  for  its  debts 
as  a  partner;  but  the  mere  receipt  by  a  person  of  a  certain  sum  of  its 
money  in  proportion  to  its  profits  as  compensation  for  his  labor  and  serv- 
ices iu  the  business,  does  not  render  him  liable  as  a  partuer. 

OF  PnoFm  AS  CoMPKKSATioN  OF  pABTNKfiSHXP  Ao£NT. — An  agent  or 
aervant  of  a  partnership  may  receive  a  simi  iu  compeusation  for  his  serv- 
iees  in  proportion  to  the  profits  of  the  concern,  without  being  liable  as 
a  partner,  so  long  as  he  is  not  held  out  to  the  world  us  a  partner,  nor 
does  any  act  sufficient  to  induce  third  persons  to  believe  him  a  pari- 


.  Ajppeal  from  the  District  Court  of  the  Second  Judicial 
>istrict,  Ormsby  County. 
The  facts  sufficiently  appear  in  the  opinion. 

A.  C.  Klis,  for  Appellant : 

There  was  no  partnership  intei'  esse  nor  as  to  third  per* 
ons.     (Stoty  on  Part.  sec.  30.)    If  Hacket  was  to  receive  a 
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sum  of  money  for  his  services  equal  to  a  given  pToporti€f& 
of  the  profits,  as  a  compensation  for  his  services,  then  the 
law  does  not  imply  a  partnership  as  to  third  persons.  {Mm- 
zfjv.  IVhilney,  10  Johns.  226;  17  Yes.  404;  Story  on  Part 
sees.  32  to  49;  18  Wend,  184;  6  Met.  82;  3  Kent's  Com.  seo. 
25  and  note;  3  Coms.  132;  17  Mass.  197;  12  Conn.  70;  20 
Wend.  702.)  If  Hacket  participated  only  in  the  gro88 
pi-ofits.  having  no  interest  in  the  capital  stock,  and  was 
not  liable  for  any  losses,  then  he  is  not  a  partner  in  tbeitet 
profits,  and  is  not  liable  to  third  parties.  (6  Pick.  335;  U 
Pick.  193;  2  Black.  235,  988;  Colly.  Part.  25  to  44.) 

Robert  M.  Clarke^  for  Bespondents: 

Hackett*s  participation  in  the  profits  of  the  bnsiiMSB 
clearly  brings  him  within  the  rale  of  liability  to  third  pu^ 
ties  dealing  with  the  concern.  His  liability  is  to  be  tested 
by  the  rule  of  the  common  law.  (Stat.  1861,  1.)  Br  tbe 
common  law  the  participant  partnership  profits  is  in  no  in- 
stance exempt  from  liability.  ( Waugh  v.  Carver^  2  H.  BL 
235 ;  Grace  v.  SmUh,  2  W.  Bl.  998;  Story  on  Part.,  sees.  67-^; 
Coll.  on  Part.  75-83;  6  Whar.  147;  6  Serg.  &  Bawle,  259; 
7  Ohio  St.  172;  Parsons  on  Part.  88;  3  N.  H.  64;  15  Com. 
67;  16  John.  39;  38  N.  H.  287;  43  Me.  264,) 

[♦424]      *By  the  Court,  Whitman,  J. : 

This  appeal  is  on  the  part  of  defendant  Hackett,  against 
whom  a  judgment  was  rendered  in  the  district  conrt  of  tlie 
second  judicial  district,  as  a  copartner  of  defendant  Peny; 
and  a  subsequent  order  made  denying  a  new  trial. 

The  only  question  presented  is  as  to  the  correctness  of 
the  findings  of  fact  by  the  court  trying  the  case,  it  being 
admitted  that  its  conclusions  of  law  are  logically  dedaced 
therefrom.  The  evidence  on  the  part  of  plain tifi's  was  tiiat 
they  and  tbeir  assignor,  J.  Bosenstock,  sold  goods  to  B. 
Perry  &  Co. ;  that  a  portion  of  such  goods  wjis  delivered 
upon  written  orders  of  appellant,  signed  B.  Perry  k  Co.; 
that  neither  plaintiff  nor  their  assignor  were  aware  at  tbe 
time  of  the  sales  who  constituted  the  firm  of  B.  Perry  i 
Co. ;  that  neither  of  them  knew  the  defendant  Hacketli  or 
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sapposed  that  he  was  a  member  of  the  firm;  that  after i7ard 
4faey»  with  tiieir  attorney,  held  conversations  with  Hackett, 
in  which  he  dechired  that  he  was  a  partner  in  the  profits, 
or  was  interested  in  the  profits,  but  in  no  manner  liable  for 
the  debts  of  the  firm. 

Hackett,  testifying  for  himself  and  on  behalf  of  plaintiffs, 
said  that  he  was  employed  as  the  general  agent  and  man- 
ager of  Perry;  that  he  was  instructed  by  Peny  to  sign  the 
name  of  B.  Perry  &  Go.  to  orders  for  goods,  checks,  etc. ; 
that  he  received  a  salary  of  $100  per  mouth,  and  oue-third 
of  the  profits  over  $300  per  month,  as  further  compensation; 
that  he  was  liable  to  discharge  at  any  time;  furnished  no 
capital;  had  no  control  over  the  business  save  as  such  agent, 
and  no  interest  in  its  profits  or  losses,  save  as  stated;  that 
his  salary  thus  derived  averaged  from  ISO  to  $50  per\nonth 
in  excess  of  the  $100,  and  was  therewith  charged  to  himself 
and  credited  to  Peny  on  the  books,  which  were  kept  in 
Perry's  name;  that  the  sign  of  B.  Perry  &  Co.  was  on  the 
store  when  he  first  went  there;  and  that  the  business  was 
conducted  in  that -firm  name  by  Perry's  direction;  that 
he  bought  no  goods,  save  in  the  absence  of  Perry. 
♦Hackett  is  corroborated  by  Perry,  except  that  the  [*425] 
amounts  drawn  in  excess  of  the  $100  were  by  him 
considered  as  donations.  Perry  further  swears,  not  only 
that  Hackett  was  not  his  partner,  but  that  he  never  had  a 
partner  in  mercantile  business  in  the  State  of  Nevada. 
There  is  no  conflict  in  this  testimony.  Hackett*s  unsworn 
statements  are  simply  amplified  in  his  evidence;  thus  the 
only  point  for  consideration  is,  whether  such  participation 
in  ibe  profits  of  Perry's  business  as  is  disclosed  by  the  evi- 
dence renders  Hackett  liable  to  plaintiffs  as  a  partner. 

The  general  rule  of  law  would  compel  eveiy  man  who  has 
a  share  in  the  profits  of  a  trade  to  bear  the  losses  as  a  part- 
ner; but  it  is  always  proper  to  look  at  the  particular  cir- 
cumstances of  the  case  to  ascertain  whether  such  participa- 
tion be  not  merely  a  compensation  for  sen'ices,  or  some- 
thing other  than  an  interest  in  the  profits  as  profits.  In 
{he  language  of  Wilde,  J.:  ''On  this  point  the  distinction 
appears  to  us  to  be  well  established,  that  a  party  who  par- 
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ticipates  in  the  profits  of  a  trade  or  business,  and  has  an 
interest  in  tlie  profits  as  profits,  is  chargeable  as  a  partner 
with  respect  to  third  persons;  but  if  he  is  only  entitled  to 
receive  a  certain  sum  of  money  in  proportion  to  a  giren 
qfiavtum  of  the  profits,  as  a  compensation  for  his  labor  and 
services,  he  is  not  thereby  liable  to  be  charged  as  a  part- 
ner." 

This  doctrine  is  sustained  by  the  weight  of  American  au- 
thority. (Denny  v.  Cabol,  6  Met.  82;  Holmes  v.  (M  Cdhny 
R.  R,  (?.,  5  Gray,  68;  Turner  v.  Blssdl,  UPick.  192;  Loom 
V.  Marshall,  12  Conn.  70;  Bnrckle  v.  Eckkaii,  8  Comst 
132:  Berlhaldw.  Goldsmilh,  24  How.  536.) 

The  curious  upon  this  and  other  questions  of  liability  as 
partner  will  find  an  able  review  of  the  same,  and  collectioa 
of  authorities,  in  the  American  Law  Beview,  October,  1867, 
and  January,  1868.  With  regard  to  taking  profits  as  com- 
pensation for  services,  the  writer  says:  "Whether  this  com- 
pensation is  fixed  as  so  much  money,  or  is  to  be  ascertaiued 
in  proportion  to  the  profits,  it  does  not  cease  to  be 
compensation  for  the  services  of  an  agent  as  ageut, 
[*426]  *at  least  so  long  as  such  agent  is  neither  held  out  to 
the  world  as  a  partner,  nor  does  any  act  snfficieut  to 
induce  third  persons  to  believe  him  an  actual  partner." 

Adoptiug  this  as  the  correct  rule  by  which  to  test  this 
case,  and  applying  it  to  the  evidence,  there  appears  no  war- 
rant for  the  findings  of  the  district  court. 

Its  order  and  judgment  are  therefore  reversed,  and  the 
cause  remanded. 


J.  B.  SCOTT,  Eespondent,  v.  J  AMES- W»  HAINES  k! 

AL.,    AtPELLANTS. 
[4  Nkvada.  420.] 

1  Nkw  Tbial  not  Authobized  kxckpt  pob  Ebbob. — A  verdict  or  otber  da* 
cisiou  cannot  be  set  aside  where  uo  irregularity  or  error  whateTer  U 
Bhowu,  and  the  verdict  or  decision  is  iu  accordance  with,  and  justified  1^ 
the  evidence. 

PowEB  OF  CouBT  ovEB  ITS  JcDOMENT. — When  A  judgment  has  onee  beiA 
rendered,  the  court  has  no  ri<,'ht  to  Ket  it  aside,  except  in  case  of  error  ift 
some  respect  or  injustice  iu  the  result. 

(I)  4  Nev.  414. 
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^o  New  Tbxal  wbebr  ko  Cauhk  of  Action. — Upon  a  review  of  the  facts 
in  this  case:  Held,  that  the  allowance  of  a  new  trial  upon  any  groand 
was  entirely  unanthorized,  beyond  the  power  of  the  court,  and  erro- 
neooB. 

nraoxo  Bkabon  docs  not  Vitiatr  Cobbxct  Judomknt. — ^A  wrong  reason  for 
a  judgment,  which  is  in  itself  correct,  will  not  yitiate  or  affect  it. 

AppkaTi  from  tbe  District  Court  of  the  Second  Judicial 
district,  Ormsby  County. 

This  action  was  brought  against  James  W.  Haines,  John 
}.  Winters,  Frederick  Shetter,  Thomas  Wells,  and  George 
?.  Jones,  who  were  doing  business  under  the  name  of  "The 
)ar8on  Flume  Company."  The  cause  was  tried  before,  and 
he  judgment  rendered  by,  the  Hon.  C.  N.  Harris,  judge  of 
be  third  judicial  district,  who  for  the  time  being  occupied 
he  bench.  The  new  trial  was  ordered  by  the  judge  of  the 
econd  judicial  district. 

*  WiUiama  &  BMer,  for  Appellants.  [*427] 

Robert  M.  Clarice^  for  Eespondent, 

By  the  Court,  Lewis,  C.  J. : 

Section  193  of  the  practice  act  provides  that  ''The  former 
erdict  or  other  decision  may  be  vacated  and  a  new  trial  or 
ehearing  granted,  on  the  application  of  the  party  ag- 
grieved, for  any  of  the  following  causes  materially  affecting 
he  substantial  rights  of  such  party:  First.  Irregularity  in 
he  proceedings  of  the  court,  jury,  or  adverse  party,  or  any 
>rder  of  the  court,  or  abuse  of  discretion,  by  which  either 
)arty  was  prevented  from  having  a  fair  trial;  Second.  Mis- 
conduct of  the  jury;  Third.  Accident  or  surprise  which  or- 
linary  prudence  could  not  have  guarded  against;  Fourth. 
Ifewly-discovered  evidence  material  for  the  party  making  the 
tpplication,  and  which  he  could  not,  with  reasonable  dili- 
gence, have  discovered  and  produced  at  the  trial;  Fifth. 
Excessive  damages,  appearing  to  have  been  given  under  the 
nfluence  of  passion  or  prejudice;  Sixth.  Insufficiency  of 
ihe  evidence  to  justify  the  verdict  or  other  decision,  or  that 
t  is  against  law;  Seventh.  Error  in  law  occurring  at  the 
;rialy  and  excepted  to  by  the  party  making  the  application." 
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Without  saying  that  this  section  embraces  all  cases  in 
"which  a  district  court  may  grant  a  new  trial,  it  may  besatelj 
said,  that  a  verdict  or  other  decision  ''cannot  be  set  aside 
where  no  irregularity  or  error  whatever  is  shown,  and  llie 
verdict  or  decision  is  in  accordance  with  and  justified  by 
the  evidence.     The  court,  in  such  case,  has  no  more  rigbl 
to  set  aside  a  verdict  or  decision  than  it  has  to  render  a 
judgment  without  pursuing  the  forms  prescribed  by 
[*428]  *law.     Error,  in  some  respects,  or  injustice  in  the 
result,  alone  authorizes  an  interference  with  a  judg- 
ment or  decree  once  rendered.     In  this  case  the  judgment, 
which  was  in  favor  of  the  defendants,  wasset  aside  by  the  court 
below,  although  the  statement  made  out  by  the  plaintiff, 
on  his  motion  for  new  trial,  shows  clearly  that  he  failed  to 
make  out  a  case  against  the  defendants,  that  the  evidence 
entitled  them  to  judgment,  and  it  was  not  claimed  thatanj 
error  or  irregularity  occurred  at  the  triaL 

The  action  was  brought  to  recover  the  sum  of  $1,241, 
alleged  to  be  due  for  services  and  labor  performed  for  de- 
fendants, by  several  persons  who  assigned  their  demands  to 
the  plaintiff.     But  if  the  statement  of  the  case,  as  made  out 
by  the  plaintiff,  be  accepted  as  full  and  correct,  (and  it  must 
be  for  the  purposes  of  this  appe^il)  he  failed  entirely  to 
prove  that  any  service  or  labor  was  performed  by  his  as- 
signors, or  that  any  sum  of  money  whatever  was  due  to 
them  or  himself.     Upon  such  a  failure  to  make  out  a  ease, 
the  defendants  were  certainly  entitled  to  the  judgment  res- 
dered  in  their  favor.     And  as  no  error  is  claimed  to  bate 
occurred  at  the  trial  prejudicial  to  the  plaintiff,  the  court 
below  had  no  authority  to  disturb  it.     The  judgment,  it  is 
true,  does  not  appear  to  have  been  based  upon  this  gronud. 
That,  however,  is  of  no  consequence,  as  the  decision  itBelf 
was  right  and  warranted  by  the  evidence,  for  a  wrong  rea- 
son will  not  vitiate  or  affect  a  correct  judgment  or  result 

The  order,  of  the  court  setting  aside  the  judgment  and 
ordering  a  new  trial  was  erroneous,  and  must  be  reversed 
as  to  the  appellants.  As  to  Wells  and  Shetter,  who  neither 
took  issue  upon  the  material  allegations  of  the  complaint, 
nor  appealed  to  this  court,  it  must  remain  undisturbed. 
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Robert  hendeeson,  appellant,  v.  charles  s. 

COOVER  ET  AL.,  Respondents. 

[4  Nev.  429.] 

^dtABQirr  or  SmtsriEa  on  Gkmebax.  Bokd  of  Guabdzah. — k  ward,  on  ob- 
taining his  majority,  brought  salt  against  his  guardian  and  the  sureties 
ou  his  general  bond,  to  recover  moneys  received  by  the  guardian  on  the 
■ale  of  the  ward's  real  estate,  and  not  accounted  for:  Held,  that  this  suit 
eoold  not  be  maintained  on  the  general  bond,  for  the  reason  that  the  sulo 
of  real  estate  was  not  one  of  the  general  duties  of  a  guardian,  and  that 
therefore  a  nonsuit  was  properly  granted. 

^EM — Gkkkbax.  and  Spkcial  Ddtiks  and  Bonds  op  Guabdians. — The  gen- 
eral duties  of  a  guardian  do  not  include  the  sale  of  the  ward's  real  estate: 
and  he  has  no  right  to  sell  such  real  estate  except  upon  special  license 
from  the  probate  court;  and  no  valid  sale  can  take  place  until  n  special 
bond  for  the  faithful  application  of  the  proceeds  is  given;  and  fur  such 
faithful  application  the  sureties  on  the  special  bond  only,  and  not  those 
on  the  general  bond,  are  bound. 

Appeal  from  the  District  Court  of  the  First  Jadicial  Dis- 
arioty  Storey  County. 
The  facts  are  stated  in  the  opinion. 

J.  S,  Pitzer  and  W.  F.  Anderson,  for  Appellant: 

The  bond  was  good  as  a  general  bond,  irrespective  of  the 
sale  and  conyeyance,  as  it  held  the  sureties  for  the  ''faithful 
3xecution  of  the  trust,"  by  the  guardian.  {Taijlar  v.  Taylor, 
i  B.  M6n.  659;  1  Met.  507;  Cook  v.  Boyd,  16  B.  Mon.  556; 
Carney  v.  Waiden,  16  B.  Mon.  896.)  If  this  be  a  good  stat- 
dtory  bond  it  is  a  good  common  law  bond.  {Cooper  y.  Hal- 
Eer,  1  J.  J.  Marsh.  359;  UaniUton  v.  Com,,  3  Mon.  213;  Sai- 
ler ¥•  Bichardson,  3  Moor.  201;  Tliompson  y.  Buckhanon,  2 
J.  J.  Marsh.  118;  Carrol  y.  Cornet,  2  J.  J.  Marsh.  199; 
Bumpas  v.  Dots&n,  7  Humph.  310;  Leggett  v.  Hunter,  19  N. 
Y.  445;  People  v.  Norton,  9  N.  T.  176.)  To  authorize  a  nou- 
Buit,  it  must  appear,  admitting  the  testimony  to  be  true,  that 
the  plaintiff  has  still  failed  to  support  his  claim  under  the 
pleadings.     {JUunsell  v.  BarUeU,  6  J.  J.  Marsh., 22.) 

Aldrich  dt  De  Long,  for  Bespondents : 

The  sureties  upon  a  general  guardian's  bond  are  not  lia- 
ble for  the  disposition  of  money  arising  from  the  sale  of  real 
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estate,  nor  can  they  be  held  to  account  therefor.  (Stat 
1861,  26,  sec.  37;  Lyman  v,  Coukey,  1  Met,  320;  Com.  t. 
GUson,  8  Watts,  214;  Beak's  Ex.  v.  Com.,  17  Serg.  AR 
892.)  There  must  first  be  an  accounting  to  the  probate 
court  before  a  suit  at  law  can  be  maintained  on  the  hood. 
(Stillivell  V.  Mills,  19  John.  304;  Scdisbwnf  v.  Van  Hoesm^  3 
HiU,  77.) 

[♦432]      *By  the  Court,  Lewis,  C.  J. : 

Coover  having  been  appointed  guardian  of  the  plaintiff^ 
gave  the  general  bond  as  required  by  the  statute,  with  ib» 
defendants  Grove  Adams  and  Louis  Feusier  as  sureties. 
Some  time  before  his  appointment,  certain  real  estate  be* 
longing  to  the  ward  had  been  sold,  in  accordance  with  ai& 
order  of  the  probate  court,  by  one  James  Henderson,  who 
was  then  the  guardian  of  the  plaintiff;  but  before  the  coii- 
veyance  was  made  or  the  purchase  money  paid,  Henderson 
resigned  his  guardianship,  and  the  defendant  Cooier 
[*433]  was  ^appointed    to   succeed  him.     The   purchase 
money  for  the  properly  so  sold,  which  amounted  to 
$5,700,  was  paid  to  Coover,  and  the  deed  of  conveyance  ex- 
ecuted by  him.     The  complaint  charges  that  only  $500  of 
the  money  thus  received  has  been  paid  to  the  phiintiff;  that 
after  attaining  his  majority  he  demanded  an  accounting  from 
his  guardian,  but  that  no  account  has  been  rendered;  and, 
it  is  alleged,  that  the  sum  of  $5,200,  the  balance  of  the 
money  received  from  the  sale  of  the  real  estate,  is  now  hdd 
by  the  defendant  Coover. 

This  action  is  brought  upon  the  guardian's  general  boodi 
and  judgment  asked  against  the  principal  and  sureties  for 
the  sum  of  $5,200,  with  costs  of  suit.  After  proving  the 
material  allegations  of  his  complaint,  the  plaintiff  was  non- 
suited by  the  court  below,  and  judgment  for  costs  rendered 
against  him,  from  which  the  appeal  is  taken.  In  our  judg- 
ment the  nonsuit  was  properly  granted.  The  action,  as  we 
have  before  mentioned,  is  upon  the  general  bond  of  the 
guardian,  and  the  only  material  facts  proven  were  the  rec^pt 
of  the  purchase  money  upon  the  sale  of  the  real  estate,  aad 
the  refusal  by  Coover  to  account  for  it.     But  the  sureties 
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:he  general  bond  of  a  guardian  are  not  under  our  law  re- 
Dsible  for  the  failure  by  the  guardian  to  account  for 
ley  received  from  the  sale  of  real  estate,  or  its  misappli- 
on  bj  him. 

'o  Bell  the  real  estate  of  wards  for  their  benefit  is  not 
uded  in  the  general  duties  of  guardians,  nor  have  they 
right  or  authority  to  do  so  except  upon  obtaining  a  license 
n  the  proper  court  authorizing  it;  and  section  32,  Stat. 
1861,  260,  declares  that  every  guardian  "authorized  to 
real  estate  *  *  *  shall,  before  the  sale  give  bond 
the  probate  judge,  with  sufficient  security,  to  be  ap- 
ved  by  such  probate  judge,  with  condition  to  sell  the 
le  in  the  manner  prescribed  by  law  for  sales  of  real 
kte  by  executors  and  administrators,  and  to  account  for 
dispose  of  the  proceeds  of  the  sale  in  the  manner  pro- 
dd  by  law."  In  no  case  whatever  can  the  real  estate  be 
I  until  this  bond  is  given.  When  given,  the  sureties 
n  it  are  very  clearly  responsible  for  any  misap- 
fttion  of  the  money  acquired  by  the  sale  of  *such  [*434] 
[lerty,  and'  for  the  refusal  by  the  guardian  to 
>nnt  for  it,  because  to  account  for  such  money  is  the 
icipal  condition  of  the  bond,  and  the  statute  does  not, 
irect  terms,  require  a  condition  in  the  general  bond  to 
mnt  for  the  proceeds  of  such  sales.  It  is  true,  one  of 
conditions  of  the  general  bond  is,  that  the  guardian 
1  *'pay  over  and  deliver  all  the  estate,  moneys,  and 
;ts  remaining  in  his  hands,  or  due  from  him,  on  his  final 
lament;"  but  as  that  bond  seems  to  be  given  only  to 
ire  the  faithful  performance  of  the  guardian's  general 
^es,  and  a  specifil  bond  is  required  to  be  given  to  secure 
accounting  for  and  proper  disposition  of  the  money 
ing  from  the  sale  of  real  estate,  it  can  hardly  be  sup- 
3d  that  it  was  intended  to  make  the  sureties  on  the  gen- 
bond  responsible  for  a  misapplication  of  the  money 
ing  from  the  sale  of  real  estate.  With  respect  to  stat- 
•y  provisions  very  similar  to  ours,  the  supreme  court  of 
ne,  in  the  case  of  IVlUiams  v.  Morion,  used  this  language : 
;  could  not  have  been  designed  by  the  legislature  that  a 
d  given  for  the  faithful  discharge  of  the  duties  of  guard- 
Kjcv.  Dso. — 55 
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ian,  which,  by  his  letters  of  guardianship  lie  is  bound  to 
perform,  should  be  the  security  for  the  observance  of  the 
provisions  of  a  sale  of  real  estate,  and  the  proper  applica- 
tion of  the  proceeds,  when  the  sale  was  under  authoritj  o( 
a  special  license  only,  and  a  speciiil  bond  is  required  tliik 
the  duties  to  be  done  under  that  license  as  the  law  pre- 
scribes, shall  be  faithfully  performed.  The  proceedings 
under  the  license,  as  required  by  the  statute,  are  not,  strietlj 
speaking,  guardian  duties,  but  as  matter  of  cooveoienoe 
the  change  of  the  real  estate  of  the  ward  into  money  is  to 
be  done  by  him  who  has  the  charge  of  the  former,  and  wlo 
is  to  see  that  the  latter  is  properly  secured  upon  intereei" 
(38  Maine,  52.)  Such,  also,  appears  to  have  been  the  view 
taken  of  like  statutory  regulations  by  the  supreme  cooriof 
Massachusetts.  {Lyman  v.  Conkey^  1  Met.  317.)  Tkestsi- 
ute  in  that  State  has  since  been  amended,  so  that  atpresoDi 
it  is  made  one  of  the  express  conditions  of  the  general  bond, 
that  [he  guardian  will  render  an  account  on  oath  of  tk 
proi)erty  in  his  hands,  including  the  proceeds  of  idl  real 
estate   sold   by  him."  (Rev.   Stat.    Mass.  545.)    Since  the 

adoption  of  this  amendment  the  courts  have  verj  ha* 
[*435]  terially  limited  the  liabilities  *of  the  suretiesupou  the 

special  bond.  {Fay  v.  laylor,  11  Met.  529;  11  Cadi. 
18.)  But  the  general  bond  required  by  the  statute  of  tliis 
State  is  substantially  like  that  required  by  the  Massachusetts 
law  prior  to  the  amendment,  hence  the  case  of  Lyman  t. 
CoiiLey  appears  to  sustain  our  views. 

Ah  it  was  shown  by  the  plaintiff 's  proof  that  the  moMJ 
for  which  Coover  has  not  accounted  was  the  price  of  letl 
estate  sold,  and  that  the  defendants  Adams  and  Feniser 
were  sureties  on  the  general  bond  only,  the  plaintiff  wis 
properly  nonsuited. 

JoHXSON,  J.,  did  not  participate  in  the  foregoing  deciaioo- 


L 1868.]  SIeyser  v.  Taylob.  867 

Opinion  of  the  Coort—  Lewis,  C.  J. 


TJJAM  D.  EEYSEB,  Appellant,  v.  ELIZA  TAYLOR 

£T  AL.,  Respondents. 

[4  Nerada,  435.] 

hTMLAS*  VBOM  OxDiB  Sdbtaxnivci  A  DsMiTBRKB. — An  appeal  does  not  lie 

from  the  action  of  a  district  court  in  simply  snataining  a  demurrer; 

there  must  be  a  final  judgment  in  such  ease  before  an  appeal  can  be 

taken. 

■BtAii  OF  AppKAZi. — Where  the  record  on  appeal  discloses  simply  the 

suBlaaniDg  of  a  demnrMr,  without  showing  a  judgment,  the  appeal  will 

be 


Appeal  from  the  District  Court  of  the  Second  Judicial 

itrict,  Douglass  County. 

TTLfe  notice  of  appeal  was  "from  the  ruling  order,  [*436] 

1  judgment^**  etc.,  "sustaining  the  demurrer/'  etc. 

e  order  and  exceptions  thereto  were  contained  in  the 

Dscript,  but  no  final  judgment,  or  anything  to  show  that 

3  had  ever  been  rendered. 

Doyle  and  HtLbs,  for  Appellant. 

Robert  M.  Clarke^  for  Bespondents. 

■ 

Jjr  the  Court  Lewis,  C.  J: 

\o  judgment^  appears  to  have  been  rtodered  by  the  court 
ow  in  this  action.  The  record  shows  that  the  demurrer 
he  complaint  was  sustained,  but  whether  judgment  was 
dered  against  the  plaintiff,  or  whether  he  was  allowed  to 
and  his  pleading  does  not  appear.  The  statute  does  not 
horize  an  appeal  from  the  action  of  the  court  simply  sus- 
ling  a  demurrer.  There  must  in  such  case  bo  a  final 
gment  before  an  appeal  can  be  taken.  (Practice  Act, 
.  286.  Houlton  v.  Ellmaka',  30  Cal.  527.) 
Lppeal  dismissed. 
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Points  decided. 


BELLE  0.  NEIL,  Eespqndent,  v.  JOHN  M.  DANIEL, 

Appellant. 

[4  Nkyada,  436.] 

Failttrr  op  Tbanscbift  to  show  DEsposrnoN  of  Motion  fob  Kit  Tmul 
Where  a  transcript  on  appeal  does  not  show  tbafc  the  motion  for  ft  new 
trial  was  OTer  submitted  to,  or  passed  upon  by,  the  conrt  below,  the  judg- 
ment roll  only  will  be  looked  into;  and  if  no  error  appears  in  it,  (he 
judgment  will  be  affirmed. 

Appeal  from  the  District  Court  of  tlie  First  Judieial  Dis- 
trict, Storey  County. 

[*437]      *J.  S.  PUsser  and  Aldrich  &  DeLong,  for  Appel- 
lant. 

Henry  K,  Mitchell,  for  Bespondent. 

By  the  Court,  "Whitman,  J. : 

The  transcript  in  this  case  does  not  show  that  the  mo^on 
for  a  new  trial  was  ever  submitted  to,  or  passed  upon  b; 
the  district  court.  The  appeal  must  therefore  be  decided 
upon  the  judgment  roll.  In  that  no  error  appears.  Upon 
the  agreed  statement  contained  in  the  transcript  we  sboold 
come  to  the  same  conclusion. 

The  judgment  of  the  district  court  is  afiKrmed. 


J.  P.  FLANNERY,  Respondent,  v.  JAMES  ANDEESOS 

ET  AL.,  Appellants. 

L4  Nevada,  437.1 

Action  Against  Joikt  Dkbtobs,  Wbkrb  onk  only  Skbtkd. — Section  3S  d 
the  practice  act  authorizes  n  judgment,  when  summons  and  compbiBt 
have  been  served  on  one  of  the  joint  debtors,  to  be  entf^red  against  aO^ 
defendants  jointly  indebted  and  to  be  enforced  against  the  joint  property 
of  both,  and  the  Heparate  property  of  the  defendant  served. 

Pleading  by  one  of  Several  Joint  Debtors. — Section  32  of  the  pnedM 
act  does  not  rer^uire,  nor  does  it  seem  to  authorize,  one  of  seven)  joial 
debtors,  upon  whom  only  service  is  made,  to  appear  or  answer  forUi 
co-defendants  who  are  not  served;  but  service  upon  anyone  akaeii 
sufficient  to  warrant  a  judgment  against  the  joint  property. 

Judgment  by  Confession  of  Joint  Dkbtob. — ^A  judgment  by  coxdMoB<^ 
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nt  debtor  will  not  reach  the  joint  property,  bat  be  effective  only 

.  bim  who  aathorizes  its  entry. 

HOT  AxLowKD  ON  AN  OpKN  AooouNT.- -The  statute  oon-  [*438] 

{  interest  (Stat.  18G1,  lOQ,  sec.  4),  does  not  allow  interest 

ley  dae  on  an  open  account;  and  a  judgment  allowing  such  iu- 

where  there  is  no  special  agreement,  is  so  far  erroneous. 

t  OP  Ebbobs  in  Jctdoment  BohL—Kidd  v.  Four  Ttoenty  Mining 

ny  (8  Nev.  381),  as  to  the  correction  of  errors  appearing  in  the 

mt  roll  by  the  supreme  court,  without  exception  in  the  court  be- 

)proved. 

/OBBECTiNo  Erbobs  IN  JUDGMENT  Roix. — Gosts  will  not  be  im- 

upon  appelhint,  when  an  error  appears  in  the  judgment  roll,  if 

have  an  opportunity  to  correct  the  error  in  the  district  court. 

HON  IN  Favob  op  Findiko  op  Distoict  Court. — Where  u  fact, 

sry  to  be  proven  to  support  a  judgment,  is  found  .by  a  district 

and  there  is  nothing  in  the  record  on  appeal  to  negative  such 

;,*it  will  be  presumed  to  have  been  established  by  competent  and 

)ut  evidence. 

L  from  tbe  District  Court  of  tbe  First  Judicial  Dis- 
>rey  County, 

ms  and  Bixter,  for  Appellants: 

udgment  allowing  interest  is  erroneous.  (Stut. 
0;  Oshorn  v.  Hendiiclcaon^  8  Cal.  31.)  One  partner 
>ind  his  copartner  by  a  submission  to  arbitration 
his  consent.  (Jones  v.  Bailef/,  6  Cal.  345.)  Nor 
*nfession  of  judgment.  (Everson  v.  Gehrman^  10 
r.  301;  Y(yrk  Baulca  Ap.  36  Penn.  St.  458;  Chapin 
pson,  20  Cul.  681;  Bimief/  v.  Le  Gat,  19  Barb.  593; 
V.  Sliernan,  19  Iowa,  535.)  It  is  only  after  the 
hip  is  shown  to  exist,  by  proof  satisfactory  to  the 
lat  the  admissions  of  one  of  the  parties  is  received 
•  to  affect  the  others.  (1  Greenl.  Ev.,  sec.  177; 
rt.  sec.  776;  IVhiling  v.  Ferris,  10  Johns.  66;  liar- 
ikon,  7  Wend.  57;  TulUe  v.  Cooper,  5  Pick.  414.) 

F.  Deal,  for  Bespondeht: 

bject  of  section  32  of  the  practice  act  was  that  a 
,  by  service  of  summons  on  one  member  of  a  copart- 
might  obtain  a  judgment  that  would  be  a  lien  upon 
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the  partnership  property.  ( IVIntmore  y.  Shiverick,  3  Sbt. 
305.)  Where  summons  is  served  on  one  of  the  defendants, 
and  proof  made  of  such  service,  one  partner  has  aathoritj 
to  confess  a  judgment  that  will  bind  the  other  partner. 
(LeaJiey  v.  Khigon,  22  How.  Pr.  209;  Pardee  v.  Haijna,  10 
Wend.  630;  Stat.  1861,  338,  sec.  150;  JSeHy  v.  VanAudia^ll 
Cal.  564.)  Bespondent  should  not  be  taxed  with  costs. 
{Tnjon  V.  Suttoii,  13  Cal.  491;  Beutf  v.  " C>itt«V  18 Cil. 
669;  Casein  v.  JUarsIudl,  18  Id.  689.) 

[*441]      *By  the  Court,  Lewis,  C.  J. : 

The  plaintiff  brings  this  action  to  recover  the  sum  of  1837, 
with  interest  thereon  at  the  rate  of  ten  per  cent,  per  aonam 
from  the  nineteenth  day  of  December,  a.d.  1864,  for  vori[ 
and  labor  performed  and  goods  sold  and  delivered  to  the 
defendants  by  the  assignors  of  the  plaintiff,  at  various  times 
between  the  first  day  of  August  and  the  nineteenth  day  of 
December,  in  the  year  1861.  It  is  alleged  in  the  complaint, 
and  so  found  by  the  court,  that  the  defendants  were  dariDg 
this  time  copartners,  and  that  these  debts  were  contracted 
in  the  prosecution  of  the  copartnership  business. 

The  summons  was  served  on  the  defendant  Scale,  vbo 
appeared  and  filed  an  answer  admitting  all  the  all^tioos 
of  the  complaint.  Upon  the  application  of  the  plaintiff,  tbe 
court  rendered  a  judgment  against  the  defendants,  in  sc- 
cordance  with  the  thirty-second  section  of  the  practice  act, 
which  provides  that  where  the  "action  is  against  defend- 
ants jointly  indebted  upon  a  contract,  the  plaintiff 
[*442]  ^may  proceed  against  the  defendant  served,  and  U 
he  recover  judgment,  it  may  be  entereil  against  sU 
the  defendants  jointly  indebted,  so  far  only  as  that  it  mj 
be  enforced  against  the  joint  property  of  the  defendints 
served."  Anderson  did  not  appear  in  the  action  until  be 
took  this  appeal,  which  is  only  from  the  judgment.  Upon 
this  state  of  facts  it  is  argued  on  behalf  of  the  appellant 
that  the  answer  of  the  defendant  Scale  authorized  no  judg- 
ment which  could  affect  Anderson's  interest  in  the  joint 
property.  But  nothing  is  clearer  than  that  the  statnte 
authorizes  a  judgment  like  that  rendered  in  this  case  lih&i 
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the  snramons  and  complaint  are  served  on  one  of  several 
joint  debtors.  Nor  does  the  law  in  any  way  regulate  the 
manner  in  which  the  person  appearing  in  the  action  shall 
mswer  or  defend.  His  rights  with  respect  to  the  character 
>f  defense  which  he  will  make,  or  whether  he  will  make  any 
ir  not,  are  as  unrestricted  as  if  he  alone  were  interested. 
[f  lie  deems  the  cause  of  action  a  just  one,  there  is  nothing 
n  the  law  to  prohibit  him  from  filing  his  answer  acknowl- 
edging such  to  be  the  case. 

The  statute  does  not  require  nor  seem  to  authorize  the 
lefendant  upon  whom  summons  is  served  to  appear  or  an- 
iwer  for  his  co-defendants  who  are  not  served.  But  it 
nakes  the  mere  service  of  summons  and  complaint  upon 
>ne  of  several  joint  debtors  si^fficient  to  anthorize  a  judg- 
nent  which  may  be  enforced  against  the  joint  property. 
rhe  defendant  Scale  in  this  case  answered  only  for  himself. 
rhe  rights  of  Anderson  were  in  no  wise  affected  by  his  an- 
iwer.  Had  he  not  answered  at  all,  but  suffered  a  default, 
ike  judgment  would  have  been  in  precisely  the  same  form, 
for  it  is  not  necessary  to  the  regularity  of  such  a  judgment 
;hat  any  of  the  joint  debtors  should  appear  in  the  action, 
3ut  only  that  summons  and  complaint  shall  have  been  served 
ipon  some  one  or  more  of  them.  Had  Scale  appeared  and 
inswered  for  both  himself  and  Anderson,  a  judgment  could 
lave  been  entered  which  would  not  only  reach  the  joint 
>ropeTty,  but  also  the  separate  property  of  both.  As,  how- 
ever, he  appeared  and  answered  only  for  himself,  the  judg- 
nent  was  rendered  only  against  the  joint  property  and  his 
>wn  separate  property.  This  was  in  strict  compliance  with 
;Le  thirty-second  section  of  the  practice  act  referred 
x>.  We  are  unable  to  see,  *therefore,  how  the  an-  [*443] 
iwer  of  Scale  prejudiced  the  appellant.  But  even 
f  it  did,  he  had  the  right  to  file  such  an  answer,  and  upon 
it  the  court  below  was  authorized  to  render  a  judgment  in 
ie  form  here  entered.  {Pardee  y.  Umjnes,  10  Wend.  631; 
Stouteiihnrfi  v.  Vandeiiburgh,  7  How.  Pr.  231.) 

A  judgment  by  confession  may  be  rendered  without 
iction,  and  it  is  correct,  as  stated  by  counsel  for  appellant, 
tLat  a  jadgment  so  obtained  upon  the  confession  of  one 
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partner  will  not  reach  the  partnership  efGacts,  but  will  be 
effective  only  against  him  who  authorized  its  entry.    \^lieii, 
however,  an  action  is  commenced,  and  the  suflimons  is 
served  on  one  or  more  of  the  partners  or  joint  debtors,  the 
defendant  so  served  may  answer,  admitting  the  plaintiffs 
right  of  action,  and  judgment  may  be  jrendered  as  provided 
by  the  practice  act.     The  statute  authorizes  ibis  mode  o£ 
proceeding,  but  it  does  not  authorize  one  partner  to  confess 
a  judgment  which  will  reach  the  partnership  effects  when^ 
no  action  has  been  commenced. 

We  are  however  of  opinion  that  the  court  improperly 
allowed  interest  in  this  case.     The  statute  of  1861,  p.  lOC^, 
sec.  4,  declai'es  that  ''where  there  is  no  express  contract  in 
writing,  fixing  a  different  rate  of  interest,  interest  bball  be 
allowed   at  the  rate  of  ten  per  cent,   per  annum  for  aO 
moneys  after  they  become  due,  on  any  bond,  bill,  or  prom- 
issory note,  or  other  instrument  of  writing;  on  any  judg- 
ment recovered  before  any  court  of  this  territory,  for  mooaf 
lent,  for  money  due  on  the  settlement  of  accounts  from  tk 
day  on  which  the  balance  is  ascertained,  and  for  money  is- 
ceived  to  the  use  of  another."    It  will  be  observed  that  tliii 
statute  does  not  allow  interest  on  money  due  on  an  open 
account;  and  it  is  a  legal  presumption  that  it  was  not  tlie 
intention  of  the  legislature  to  allow  it  in  any  cases  ssie 
those  mentioned  in  the  act.     The  account  here  sued  on  ins 
open  and  unsettled;  hence  under  this  statute  no  interest  is 
recoverable  on  it.     We  know  of  no  good  reason  why  it 
should  not  be  allowed  on  all  money  due  on  account  from  die 
time  it  becomes  payable,  except  that  the  legislature  has  pro* 
vided  otherwise.     The   supreme   court  of  IllLnois  upon  s 
similar  statute  has  held  that  interest  is  not  recoverable  in 
cases  of  this  kind.  (Sammia  v.  Clark,  13  IlL  544;  JSU  t. 
Allen,  Id.  592;  Kennedif  v.  Oihbs,  Id.  406;  JRayburw^.Dajt 

27  Id.  46.) 
[^444]      ^The  judgment  in  this  case»  ao  far  as  it  allows  in* 
terest,   is  therefore  erroneous,  and   must  to  thst 
extent  be  modified. 

It  is  argued,  however,  that  as  this  error  was  not  called  to 
the  attention  of  the  court  below,  it  should  not  be  noticed 
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We;  and  some  oases  are  referred  to  in  support  of  this 
proposition.     With  respect  to  errors  occurring  at  the  trial, 
SQck  is  generally  the  correct  rule  of  practice;  but  when  the 
omor  is  one  appearing  in  the  judgment-roll  itself,  and  in  no 
^riae  waived  by  the  party  appealing  (as  may  frequently  be 
tlie  case  in  regard  to  proceedings  in  the  trial),  we  are  un- 
able to  perceive  how  an  appellate  coui*t  can  refuse  to  correct 
^^    The  complaint  in  this  case  does  not  make  out  a  case  en- 
titling the  plaintiff  to  interest,    but  the  judgment  shows 
^pon  its  face  that  it  is  allowed  npon  the  entire  sum  claimed 
from  the  time  it  beoame  payable.     To  this  extent,  then,  it 
^  dearly  erroneous.     Why,   it  may  be  asked,   should  not 
BUch  an  error  be  corrected  by  the  appellate  court,  although 
^^  may  not  have  been  called  to  the  attention  of  tlie  lower 
J^Onrt?    Surely  no  exception  to  the  entry  or  form  of  the 
Judgment  need  be  taken.     Nor  does  the  statute  make  a  mo- 
^'on  to  correct  or  to  set  it  aside  necessary.     So  it  cannot  be 
^id  that  an  error  of  this  kind  is  waived  by  the  failure  to 
^^Hll  it  to  the  attention  of  the  nisi  prius  court,  nor  that  the 
^|)pellant  is  in  fault  in  not  doing  so,  for  it  is  seldom  that  he 
^88  the  opportunity.     Hence  we  see  no  reason  why  the  ap- 
t^ellate  court  should  not  in  a  case  of  this  kind  coiToct  the 
Qrror.      But  if  there  be  any  such  reason  this  court  has 
tiready  adopted  that  mode  of  practice,  and  wo  are  not  dis- 
posed to  overturn  it.  (Kiddv.  Four  Tweuty  M,  Co.,  3  Nev. 
881.)     When  the  error  complained  of  is  simply  a  mistake 
in  tliB  computation  of  the  amount  for  which  judgment  is 
tendered,  or  something  of  that  character,  which  it  is  per- 
fectly evident  would  have  been  corrected  if  called  to  the 
Attention  of  the  lower  court,  and  the  appellant  had  an  op- 
portunity to  do  so,  but  did  not,  it  has  been  our  practice  to 
correct  the  error,  but  to  impose  the  costs  of  the  appeal  on 
the  appellant.  {Uowanl  v.  Jticliarcky  2  Nev.  128.)    This, 
however,  is  not  such  a  case,  and  there  appears  no  good  rea- 
son why  the  respondent  should  not  pay  the  costs  of  this 
appeal. 

It  is  unnecessary  to  determine  here  whether  or 
not  the  admission  *by  Seale,  that  a  partnei-ship  [^445] 
existed  between  himself  and  Anderson,  was  admis^ 
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sible  for  the  purpose  of  establisbiug  a  joint  liability.  The 
court  found  that  such  partnership  existed  between  tbe  de- 
fendants. That  was  a  fact  necessaiy  to  be  proven;  andve 
must  presume  that  it  was  established  by  competeui  and 
sufficient  evidence,  as  there  is  nothing  in  the  record  to 
negative  it. 

As  interest  is  erroneously  allowed  in  the  judgmenii  the 
court  below  will  modify  it  in  respect  td  the  interest  prib  to 
judgment.     Appellant  to  have  his  costs  of  this  appeal. 

Whitman,  J.,  did  not  participate  in  the  foregoing  de- 
oision. 


DECISIONS 


OF 


The  Supreme  C  ourt 

OF  THK 

STATE  OF  NEVADA, 
JANUARY    TERM,    18G9. 


CHE  STATE  OP  NEVADA  ex  rel.  THE  COMBINA- 
TION SILVER  MINING  COMPANY  v.  BENJAMIN 
CURLER. 

[4  Nevada.  445.] 

Ton-Appeixatk  Obdeb. — An  order  refusing  to  transfer  a  cause  from  a  State 
district  court  to  a  United  States  court  is  not  one  of  the  orders  oontem- 
plated  by  section  285  of  the  practice  act,  and  no  direct  appeal  lies  there- 
from. 

Handakus — Its  Functioms. — "When  the  act  to  be  done  is  judicial  in  its 
character,  the  writ  of  mandamus  will  not  direct  in  what  manner  the  in- 
ferior court  shall  act.  but  oulj  direct  it  to  act. 

DKX — Obdcb  Bkfcsino  Tbanhfkb  of  Cadsk  to  Unitsd  Statks  Coubt — 
HOW  Bkyikwbd. — If  a  motion  to  transfer  a  cause  from  a  State  district 
court  to  a  United  States  court  is  refused,  the  proper  remedy  is  by  appeal 
from  the  final  judgment,  accompnnied  with  a  proper  statement  or  bill 
of  exceptions;  and  as  such  appeal  will  furnish  a  plain,  speedy,  and  ade- 
quate  remedy,  the  writ  of  mandamus  will  not  lie. 

Application  for  maDdamus  directed  to  the  Judge  of  tbe 
District  Court  of  tbe  Seveutb  Judicial  District,  Nye  County. 
Tbe  facts  are  stated  in  tbe  opinion. 

(1)  4  K«T.  U9. 
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Thomas  Fitch,  for  Relator. 
Thomas  Wdls,  for  BespoDdenL 

By  the  Court,  Johnson^  J. : 

In  this  proceeding  an  application  is  made  for  a  peremp- 
tory writ  of  mandate  to  be  directed  to  BeDJamin 
[^146]  Curler  as  judge  of  the  ^seventh  jodicial  difitrkt, 
Nje  count  J,   to  compel  the  transfer  of  a  certain 
cause  pending  in  said  court,  wherein  one  John  W.  Jones  is 
plaintiff,  aud  the  relator  herein  is  defendant,  to  the  circoit 
court  of  the- United  States  in  and  for  the  district  of  Nevadfti 
for  trial.      The  case  as   presented   to   us  is  this:  Jones 
brought  an  action  in  said  court  against  the  defendant,  the 
relator  herein,  alleged  to  be  '^ a  mining  corporation,  organ- 
ized and  exiting  under  and  by  virtue  of  the  corporate  laws 
of  the  Stato  of  New  York,  and  engaged  in  such  mining  bnsi* 
ness  in  this  State,"  to  recover,  with  damages  laid  at  $5,000, 
certain  miuing  grouud  in  said  county.     The  defendant  peti- 
tioned the  court  to  transfer  the  cause  to  the  circuit  court  of 
the  Uuited  States  in  and  for  the  district  of  Nevada,  for 
trial,  filing  with  the  petition  a  bond  conditioned  acconlisg 
to  law,  as  in  such  cases  made  and  provided.     The  motion 
was  heard  on  the  complaint,  petition,  answer  to  the  petition, 
and  affidavits  on  behalf  of  the  respective  parties  to  tbe 
action.     Upon  the  showing  made,  the  district  court  refased 
to  transfer  the  cause,  whereupon  the  defendant,  the  relator 
herein,  applied  to  this  court  for  a  mandatory  writ  for  the 
purpose  before  stated.    On  filing  the  petition,  we  permitted, 
as  is  the  usual  practice  in  such  proceedings,  the  writ  to 
issue  in  the  alternative  form,  without  passing  upon  anj 
question  arising  in  the  case,  leaving  all  such  to  be  detei^ 
mined  in  the  final  disposition  of  it.     In  obedience  to  such 
alternative  writ,  the  respondent  appeared  by  counsel  and 
moved  to  dismiss  the  writ  on  a  number  of  grounds,  one  of 
which  was  that  the  remedy  of  relator  to  correct  any  errone- 
ous ruling  of  the  court  below  in  the  matter  of  such  applica- 
tion, was  by  appeal  from  the  order  refusing  to  transfer  tbe 
cause.     We  at  once  held,  aud  have  no  reason  to  change  the 
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^ews  then  expressed  from  the  bench,  that  a  direct  appeal 
tTotn  such  order  would  not  lie.  Tbe  appeal  allowed  by  sec- 
tion 285xof  the  practice  act,  from  an  order  granting  or  re- 
fusing to  change  the  place  of  trial,  "does  not  apply  to  cases 
like  this,  where  the  application  is  to  remove  the  cause  from 
a  State  to  a  federal  court."  Under  a  like  statute  it  has 
been  bo  ruled  in  California.  {Hopper  y.  Kalman,  17  Cal. 
C17;  Brooks  r.  Calileinoood,  19  Cal.  124.) 

Bat  notwithstanding  counsel  placed  his  motion  on 
'wrong  grounds,  *we  think  it  should  prevail.  To  [*447] 
entertain  this  proceeding  would  be  in  effect  to 
review  the  action  of  the  court  below,  and  either  reverse  or 
affirm  the  order  made  in  the  same  in  a  matter  it  had  judicially 
determined.  Such  are  not  the  proper  functions  of  a  writ  of 
mandate.  When  the  act  to  be  done  is  judicial  in  its  char- 
acter, the  writ  will  not  direct  in  what  manner  the  inferior 
ootirt  shall  act,  but  only  direct  it  to  act.  {People  v.  WestaUf 
28  Cal.  640,  and  the  authorities  there  cited.) 

It  is  true  that  a  few  cases  are  found  where  mandamus  is 
held  to  be  a  proper  remedy  to  compel  the  removal  of  a  cause 
from  the  State  court,  but  the  most  general  rule,  and  the 
one  we  think  the  correct  one,  is  against  it.  Indeed,  the 
statate  governing  this  character  of  writ  in  this  State  (Prac- 
tice Act,  sec.  415),  seems  to  forbid  the  issuance  of  such  writ 
where  there  is  a  plain,  speedy,  and  adequate  remedy  in  the 
ordinaiy  course  of  law.  If  the  moving  party  in  the  court 
below  has  been  aggrieved  by  the  order  refusing  to  transfer 
the  cause,  the  remedy  for  it  is,  in  legal  contemplation, 
plain,  speedy,  and  adequate  by  appeal  from  the  final  judg- 
ment, accompanied  with  a  proper  statement  or  bill  of  ex- 
ceptions. {San  Francisco  Y.  Manhattan  Life  Ins.  Co.,  36  Cal. 
283.) 

Tbe  motion  to  dismiss  the  writ  is  sustained. 

WhitmaNi  J.  I  did  not  participate  in  the  foregoing  decision. 
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I.  J.  HARPEB,  Bespondent,    i;.  EUSHA  MALD 

^  Appellant. 

[4  Nkyazia,  447.] 

1  JuDovcMT  ST  DKrAULT— Inbzodiubli  Nkolbot. — The  faote  sat  oal 
fendant's  affidavit  reviewed  by  the  ooort:  Ildd,  a  case  of  inex 
negligence,  and  that  the  refusal  of  the  ooort  below  to  open  the 
and  judgment  was  proper.    Johnson^  Jl,  diaseniing. 

[*448]  *Idkm.— IZoioe  V.  Coldren,  ant^  171,  was  oorreoily  dedded;  1 
opinion  contains  many  dieta  on  the  snbjeoi  of  defaults  which 
applicable  to  the  facts  inyoWed  therein,  and  are  therefore  not  an 

Appeal  from  the  District  Court  of  the  Second  Jn 
District,  Douglas  County. 

H.  Doyle  aiid  R.  M.  Clarke^  for  Appellant. 

R.  N.  Alien,  for  Bespondent. 

By  the  Court,  Whitman,  J. : 

Tliis  is  an  appeal  on  the  part  of  defendant  from  an 
of  the  district  court  of  the  second  judicial  district, 
ruling  his  demurrer;  from  the  judgment  entered  again 
and  from  the  order  of  the  court  denying  his  motion  t< 
and  set  aside  his  default  and  judgment  thereon,    f 
has  been  presented  on  the  first  two  grounds  of  appc 
demurrer  was  properly  overruled.     It  was  upon  its 
delay,  aud  the  district  court,  upon  overruling  it,  wc 
been  justified  in  requiring  immediate  answer.     7 
ment  was  regularly  taken,   nothing  to  the  contr 
shown. 

In  support  of  the  motion  it  appeared  that  com 
filed  March  5,  18G8,  summons  served  on  the  ninef 
demurrer  filed   on   the  twenty-fourth  of  the  sa 
overruled  May  4,  1868;  five  days  given  to  answe 

and  judgment  entered  May  11.    On  that 
[*449]  ant  showed  by  affidavit  to  the  court,  thaf 

after  service  of  summons,  he  employee^ 
in  the  case,  who  filed  a  demurrer,  and  advisi 
the  same  was  good,  and  would  be  sustained 

(1)  11  Key.  69. 
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liat  ample  time  could  and  would  be  granted  to  answer." 
immediately  thereafter,  and  before  Le  Lad  time  to  cou- 
lis  attorney  touching  his  defense,  he  was  called  away 

Douglas  county,  his  place  of  residence  and  the  place 
a\,  to  Storey  county,  where*  he  was  nnavoidably  de- 
A  until  the  evening  of  May  10,  when  he  first  discov- 
that  the  demurrer  had  been  overiniled.  That  on  the 
ing  of  the  eleventl),  coming  to  prepare  and  file  his 
9r,  he  learned  that  default  and  judgment  had  been 
ed  against  him;  that  a  meritorious  defense  exists  to 
kction^  presented  in  the  form  of  an  answer,  and  made 
3f  his  affidavit. 

9  attorney  added,  that  during  the  week  ensuing  the 
uling  of  the  demurrer,  he  made  ''repeated  efforts  to 
Qd  advise  with  his  client,  but  to  no  purpose,  and  that 
about  seven  and  a  half  o'clock  P.  M.  Saturday,  May  9, 
.d  every  reiison  to  believe  the  time  to  answer  would  be 
ded  by  stipulation." 

is  showing  presents  a  case  of  inexcusable  negligence, 
1  does  not  come  within  the  rule  of  Hotoe  v.  Coldi-en 

171.) 

that  case  the  court  decided  that  no  such  extraordinary 

instances  appeared  as  would  warrant  its  interposition, 

sing  the  order  of  the  district  court  setting  aside  a  de- 

In  the  decision  we  concur,  but  we  do  not  indorse 

dicta  of  the  opinion  upon  the  subject  of  default,  which 
ot  applicable  to  the  facts  of  the  case,  and  which,  there- 
can  constitute  no  portion  of  the  decision.  It  is  upon 
,  and  not  on  the  decision,  this  court  would  act  should 
rerse  this  case.  If  the  default  herein  should  be  set 
,  it  would  be  difficult  to  imagine  a  case  where  one 
d  stand, 
e  o^der  of  the  district  court  is  af&rmed. 

Johnson,  J.,  dissenting: 

this  case,  with  my  views  of  the  law  bearing  upon  the 
as  they  are  presented  to  ns,  I  am  compelled  to  dissent 
the  judgment  pronounced  by  my  associates, 
ik  the  court  below  erred  ^in  its  order  refusing  [^150] 
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to  set  aside  the  judgment  and  default,  and  allow  deiend* 
ant '  to  be  heard  on  his  answer  to  the  merits  of  the  action. 
The  application  to  set  aside  such  judgment  and  defanli  was 
made  in  pursuance  of  section  68  of  the  practice  act,  vhidi 
authorizes  "  the  court,  upon  such  terms  as  may  be  just,  and 
upon  payment  of  costs,  to  relieve  a  party  or  his  legal  repn- 
sen tatives  from  a  judgment,  ordier,  or  other  proceeding  taken 
as^ainst  him  through  his  mistake,  inadvertence,  surprise,  or 
excusable  neglect";  and  the  particular  ground  which  is 
claimed  is  "excusable  neglect"  in  not  answering  the  com- 
plaint in  due  time. 

The  record' of  this  case,  and  the  admissions  of  coansel 
upon  the  hearing  of  the  appeal,  present  the  facts  we  are  to 
consider  about  as  follows:  When  the  regular  term  of  tbe 
district  court  for  Douglas  county  convened  at  Oeooa,  the 
county  seat,  on  Monday,  the  fourth  of  May,  this  case  vis 
pending  in  said  court,  on  complaint  and  defendant's  demur- 
rer thereto.  On  that  day  the  demurrer  was  overruled;  fiw 
days  were  allowed  in  which  to  answer;  the  case  was  set  for 
trial  on  the  following  Monday;  the  court  then  adjonmed 
over  until  that  day;  and  thereupon  the  presiding  judgement 
to  his  home  in  Carson,  some  fourteen  miles  distant,  where 
he  remained  during  the  week.  "The  attorneys  all  resided  at 
Genoa,  and  the  defendant  about  three  miles  frcna  there. 
The  defendant's  attorney,  immediately  upon  the  overmliBg 
of  such  demuiTcr,  wrote  to  his  client,  advising  him  of  the 
fact,  and  of  the  time  when  the  answer  should  be  made,  and 
sent  the  letter  to  the  residence  of  defendant,  whenco  he 
supposed  it  would  most  readily  reach  him.  That  defendaat 
did  not  receive  the  letter  until  he  returned  home,  on  Sud- 
day  evening,  May  10;  and  otherwise  had  no  advice  as  to 
the  proceedings  in  the  case.  On  the  next  morning,  and 
before  the  opening  of  court,  defendant  went  to  Genoa  to 
answer  the  complaint^  and  found  that  plaintiff  s  attonejs 
had  caused  default  and  judgment  to  be  entered  by  the  clerk. 
The  ^ime  day  defendant,  upon  affidavits  and  answer  to  the 
merits  of  the  action,  moved  to  set  aside  and  vacate  sach 
judgment  and  default,  and  proposed,  if  his  motion  was 
granted,  to  go  to  triul  at  once.    It  furthermore  appears  that 
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^Qfendant's  attorney  bad  no  knowledge  of  the  mat- 
ers ^liich  ^constituted  the  defense;  that  he  applied  [*461] 
to  plaintiff's  attorney,  on  Saturday  evening,  the  last 
day  given  to  answer,  for  an  extension  of  time  until  the 
morning  set  for  the  trial,  and  not  until  about  half-past 
seren  in  the  evening  did  he  ascertain  that  such  extension 
would  not  be  given,  and  the  absence  of  the  judge  of  the 
oourt  prevented  an  application  to  him  for  such  purix)se. 

Now  in  view  of  these  facts  let  us  see  what  the  practice  has 
boen  in  such  cases,  so  that,  if  possible,  whilst  administer- 
ing justice,  precedent  shall  not  be  disregarded.  With  us 
the  code  applicable  to  such  proceedings  seems  to  proceed 
on  the  same  general  principles  which  prevailed  at  common 
law,  except  that  there  is  no  discretion  left  to  the  court  as  to 
matter  of  costs.  Under  the  old  practice,  where  a  regular 
judgment  by  default  had  been  entered,  if  the  defendant  ap- 
plied promptly,  upon  sufficient  affidavits  of  merits,  to  set 
aside  the  judgment,  the  court  or  judge  would  almost  of 
course  set  aside  such  judgment,  on  payment  of  costs,  and 
pleading  an  issuable  plea,  and  agreeing  to  take  short  notice 
of  trial,  and  any  other  reasonable  teims  the  court  or  judge 
might  in  each  case  think  fit  to  impose.     (3  Ch.  Pr.  681.) 

This  general  principle- was  also  recognized  in  New  York, 
and  a  default  set  aside,  under  circumstances  far  less  excus- 
able than  are  shown  in  this  case.  In  Davenport  v.  Uerris 
(6  John.  131)  the  default  was  set  aside,  where  it  appeared 
that  the  writ  was  returnable  at  the  preceding  term,  and  the 
excuse  of  defendant  was  that  he  was  so  much  engaged  in 
other  business  that  he  omitted  to  employ  an  attorney  to  de- 
fend the  suit  until  after  default  had  been  regularly  taken; 
also  stated  that  he  had  a  good  and  substantial  defense  on 
the  merits,  as  he  was  advised,  etc.  The  court  (Thompson, 
J.)  said,  in  setting  aside  the  default,  ''we  have  relaxed  the 
practice  so  far  in  setting  aside  defaults,  that  I  am  disposed 
to  extend  it,  in  every  case,  as  far  as  we  do  in  ejectment 
suits,  and  to  set  aside  a  default,  whenever  a  party  sweara 
to  a  defense  on  the  merits,  and  no  opportunity  for  a  trial 
liaa  been  lost."    In  support  of  the  view  then  taken  by  the 

eonrt,  English  authority  was  cited  to  the  effect  that  ''the 
Nkt.  Dxo.— 66 
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(\)uri  of  King*H  Bench  will  set  aside  a  jailgment  bydefanit, 

ihougli  rognlar,  when  the  plaiatiff  Las  not  lost  a  trial,  upon 

an  affidavit  of  merits,  plead iDg  is-snable  in^uter, 

[^452]  and  ^upon  pavment  of  costs,  and  bj  instarder  is 

meant  within  twentv-foar  boars." 

By  statute  in  New  York,  also  in  Indiana,  it  is  prorided 
tliat  **  the  court  may,  in  its  diseredon.  and  upon  soch  term 
as  may  be  ju8t«  at  any  time  within  one  year  after  ootice 
thereof,  n^lieve  a  l>artT  fn>xa  a  jndgm'iit,  order,  or  oilier 
prooeeiling  taken  against  him,  thiiiras^  his  mistake,  iDnd- 
vertonce,  surprise,  or  exoosafcie  n^Jert*"'  ^  N.  T.  Pr.  Act, 
stH\  174;  2  R,  S.  Ind.  4S,  i»af-  S*-^ 

It  will  bo  observed  tiijta  The.  ^sftiaztvsc  Lnsft  cpioted  differ 
{n>m  those  of  California  asd  iad$  Sstidh^.  Lz  ihe  discretioo 
with  which  their  cocirts  mar  ts^srcasie^  is.  ^gcmaHnig  or  refus. 
ini;  such  applications. 

i^nc^rvio;^  this  iejkxore  ci  libf  S>pw  ThA  *!cA^.  Whitsker, 
in  histiVL^ii^^  on  oiyil  iTractioft.  -auyf :  "^iPifr-fiinenaive  powers 
hexv  oi>naV.TTt' \i  upon  the  (\cam  hirv^  intflt  mmc  Iiar5?Iy  mJ 
liKrfclW  t\tr^i5*f^i,  ii:  r^a^iefi  -wbflrf  *Tnctm«iir  lias  been  en- 
trixxi  i.c  ^Jtn  L'f  mi  i2»?vf«r.  or  ni,  cumcntc  ir  wiierean  in- 
qat>4  iiA>  l»:>fis  itkfi.  '•^  *"  Vliflww«:  iirr  p^iHe  basbeen 
TKias,'Yiii.U«  cuL.i&lijf  vC  tHihiir  TerintwLtu  m*^  it  riie  ftjixrcat- 
ocforjtti^  jiu/.  *j.  w:,  iL  ;.1M' twv.tini!  ii  cmfwiim.  .••-.  •i«?8e  cf 
injsiiiikT..  -:u«.int£r:tTi>f^-  surririnf..  in  trxm^aiuit  at?5*«?ct  an«l 
riir  H.«'.>.K*'Ji.i.L»i;  iijtt'  iH^fa.  msuif-  ii  irnoi  iiiiu.  r^ief  has35a 
^*iir:*>4..   vi.it    ii'.nii.   j*:v.j.v>  uftnraf.u   hi\l    ii  "n:in'^  •:?ases the 

tSoi-.  i.  T\*jLijatti:  >  I*:  T>,.  luit":  iMiter-  4iniii»iTittf»  Oiere  cited; 

li.  lookJiif  Uirniuri.  ;iit  ?st»v  TotI:  am:  Jnsiana  wport?  I 
iii\u  UiHi  rrx»on?an."^  uif"^  litinjnr'mTU.  irttn=«a  ui»nierofa 
ioxi-iVi  «-4a2r;  7«t*LMii£  jtr^njt..  :iiu;  iinv  T<?in*nfcL  '^'  -;«<  J«de.  a 
lUfiffmiiii:.:  ui«.  uu  d:s:in-.:ini  isftrtm?-  t*  »v  s»ic-.  especiallT 
II.  ^niliHiiH.  unoi.  Hit  ivdTiiin-  n-  lii^^ i«tAYaii«  tna  •'heoonrt 
wii^  n.  iN  4ihs:m\iiin    -sit-.-   asui'     r-u  "      TiT^t*"  "tiii  ^itnte. 

power  te*  vefti4-.c  n.  su    iinuruT:   r.^nr;.  tJscv^ 'smr  waplain 
AMv-  of  ilw  a^u»t  ol  uiiii  dxssraucu..  kj-^MlvrQ^  jp^iff  tiie 
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interference  of  the  appellate  court."  {Monia  v.  Groves,  2 
Ind.  354;  Detor  v.  TAe  State,  4  Id.  200;  Heberd  v.  Mijres,  6 
Id.  94;  Carlisle  v.  Wilktrsmi,  12  Id.  93.) 

In  California,  where  section  68  of  the  practice  act 

being  the  same  *as  ours,  it  has  been  passed  on  by  [*453] 

tbd  snpreme  court,  the  result  of  my  examination  of 

^  reported  cases  is  this:  that  although  frequently  general 

principles  have  been  stated,  yet  the  appeals  have  been  de- 

tertnined  on  the  facts  as  they  appeared  in  each  case.     In 

some  instancy  the  court  speaks  of  **a  legal"  or  "proper 

discretion  "  in  the  court  below,  and  manifest  some  reluctance 

• 

^^  interfering  with  the  order  of  the  lower  court,  on  the  ground 
^^c^t  it  is  more  or  less  a  matter  of  discretion  in  the  subordi- 
Ai^te  coart,  the  granting  or  refusing  such  orders,  more  es- 
pecially, however,  when  the  motion  has  been  granted  in 
setting  aside  the  judgment.  In  a  recent  case,  where  the 
^^urt  referred  to  its  previous  decisions,  involving  questions 
^f  a  like  character,  it  is  remarked  in  the  opinion,  that 
*  orders  like  the  present,  in  legal  parlance,  rest  very  much 
^U  the  discretion  of  the  court  below."  {Bailey  v.  laaffe,  29 
Oal.  422,  and  cases  cited  in  the  opinion.) 

Bat  the  learned  judge,  speaking  for  the  court,  further  on 
^ys  that  ''when  an  appellate  court  is  satisfied  beyond  a  rea- 
sonable doubt  that  the  court  below  has  come  to  an  erro- 
neous conclusion,  the  party  complaining  of  the  error  is  as 
Xnuck  entitled  to  a  i*eversal  in  a  case  like  the  present  as  in 
any  other."    (Id.) 

Clearly  it  is  the  duty  of  an  appellate  court,  as  I  view  it, 
in  all  such  cases  to  dispose  of  the  appeal  in  accordance  with 
the  same  general  principles  of  right,  as  are  applied  in  re- 
viewing other  cases  brought  before  it,  without  distinguish- 
ing at  all  between  an  order  vacating,  and  «n  order  refusing 
to  vacate  a  judgment  of  a  lower  court.  The  case  of  Howe  v. 
Coldrai,  recently  decided  by  this  court  has  been  referred  to. 
But  whether  the  views  of  the  writer  as  expressed  in  that 
opinion  upon  all  the  points  shall  be  accepted  or  not,  is  of  no 
special  moment  now,  as  I  think  the  decision,  considered 
only  with  reference  to  the  facts  in  the  case,  if  it  shall  at  all 
be  held  as  a  precedent,  requires  that  the  order  appelded 
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from  in  this  case  should  be  reversed,  for  certainly  it 
seem  to  me  that  the  showing  there  made  in  excuse  for  td 
filing  an  answer  in  time,  both  upon  the  part  of  attorney  and 
client,  is  infinitely  weaker  than  is  shown  here,  and  yetaM 
court  sustained  the  order  made  in  the  district  court  setting 
aside  the  judgment.  I  shall  not  i-ecapitnlate  aH  ibe 
[*454J  facts  in  that  case,  as  *they  will  be  seen,  by  the  ex- 
amination of  the  opinion.  It  simply  amomits  to 
this,  that  the  attorney  mistook  the  time  for  answering,  and 
a  default  and  judgment  were  regularly  entered  for  want  of 
an  answer.  At  the  next  term  of  the  court,  upon  motion  of 
defendant,  upon  affidavit,  the  judgment  and  default  were 
set  aside  and  answer  allowed,  conditioned  that  defendant 
should  pay  all  costs  to  date.  I  concurred  in  the  order  of 
affirmance.  I  then  thought  it  right,  and  have  the  same 
opinion  now.  The  facts  in  this  case  need  not  be  repeated. 
With  the  merits  or  demerits  of  plaintiff's  demand  we  hare 
nothing  to  do,  except  as  it  is  incidentally  involved  in  this 
proceeding.  We  know  that  plaintiff,  by  the  neglect  of  de- 
fendant in  answering,  has  obtained  a  judgment  by  default 
to  the  amount  of  several  hundred  dollars,  upon  certain 
money  demands  which  defendant  swears  he  justly  owes  no 
part  of.  The  attorney  for  defendant  did  all  that  coold 
be  reasonably  required  of  him,  in  his  duty  to  his  client,  in 
preventing  a  default.  He  applied  to  the  adverse  attorney 
for  time,  he  wrote  to  his  client,  urging  his  attendance,  and 
could  not  well  apply  to  the  judge  of  the  court  for  an  exten- 
sion at  the  lust  hour,  Saturday  night,  when  such  judge  was 
fourteen  miles  away. 

The  defendant  evinced  his  good  faith  and  pui*po8e  to  bare 
the  case  promptly  tried  on  the  merits,  as  he  proposed  that 
it  be  tried  on  the  same  day  it  was  originally  set  for  trial,  so 
that  no  possible  inconvenience  could  be  suffered  by  plaintiff, 
nor  his  position  different  than  if  the  answer  had  been  forth- 
coming on  Saturday  night.  A  trial  being  had  on  the  merits, 
if  his  demand  was  just,  the  court  or  jury  would  so  pro- 
nounce it,  and  defendant  be  compelled  to  pay;  but  the 
judgment  taken  by  default  leaves  defendant  no  option,  bat 
he  must  pay,  be  the  demand  right  or  wrong     Under  such 
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itcumstaoces  the  power  of  the  court  found  in  the  section 
B8)  of  the  law  referred  to,  **  should  be  freely  and  liberally 
Xercised,  bo  as  to  dispose  of  cases  upon  their  substantial 
lerita,  and  without  unreasonable  delay,  regarding  rather 
le  right,  than  the  mere  technical  advantages." 
.1  conclude  that,  under  the  circumstances  of  this  case,  it 

too  barsh  a  judgment  to  say  that  defendant  should  not 
iTe  the  opportunity  to  be  heard  upon  his  defense 
>  the  action,  and  that  the  ^order  of  the  court  should  [^455] 
ive  been  to  set  aside  default  and  judgment  upon 
jfendant's  paying  full  costs. 

For  the  reasons  here  stated  I  dissent  from  the  conclusions 
cached  by  my  associates  of  the  court. 


A.COB  n.  ROSE,  Respondent,  v.  AARON  D.  TREAD- 
WAT,  Appellant. 

[^  Nktada,  455.] 

CcumiikCT  MB  TO  Makikq  pBE-KMFTio!r  Ci^AiMS. — Where  there  was  a  con- 
traoi  between  two  perspna  that  one,  who  was  entitled  to  pre-empt  a  cer- 
tain tract  of  land»  should  make  no  pre-emption  claim,  in  conHideration 
of  which  the  other  shonld  make  a  pre-emption  claim  for  a  larger  tract 
including  the  former,  and  ufter  ohtaiuiug  th»  governmeut  title,  npon 
payment  of  a  proportional  price  for  tho  lesser  tract,  Khould  deed  it  to 
the  other:  Jltld,  a  valid  contract,  neither  in  contravention  of  the  pre- 
emption lava  nor  within  the  statute  of  frauds. 

?minrr  in  Favor  op  Settleb  Enfobckd  in  Equity. —  When,  by  an  agreo- 
'  ment  between  settlers,  each  secures  the  precise  lands  which  ho  has  oc- 
ctipied,  cultivated  and  improved,  the  object  of  the  pre-emption  laws  of 
congreaa  is  attained;  and  if,  under  such  agreement,  one  acquires  tho 
legal  title  for  another's  land,  a  trust  results,  which  a  oourt  of  equity  will 
enforce. 

>Lbax>xko  ht  Dktsndant  askxnq  AnriBMATivR  KsiiiKF. — A  defendant  claim- 
ing afBrmative  relief  must  plead'as  fully  as  if  he  were  a  plaintiff. 

Appeal  from  the  District  Court  of  the  Seoond  Judicial 
[>istrict,  Ormsbjr  County. 
The  facts  are  stated  in  the  opinions. 

(1)  8  Kev.  91 
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« 

Ellis  and Satayer,  for  Appellant: 

'  The  contract,  under  which  defendant  claims  •affiimatite 
relief,  contravenes  neither  law  nor  public  policy.  {FUumenj 
V.  SnoWy  10  Iowa,  318.)  Equity  looks  with  favor  uponsll 
contracts  and  agreements  that  have  for  their  aim  tiie  quiet- 
ing of  litigation.  (See  U.  S.  Dig.  1«61,  968.)  CoortBof 
equity  will  follow  purchase-money  into  the  land  and  decree 
the  land  to  him  who  fui'nishes  the  purchase-money.  (Ikfi 
V.  McLean^  1  John.  Ch.  582;  Bokfoiri  v.  ^urt*,  2  John.  Ck. 
408;  2  Bin.  302.) 

Clayton  and  Daviesy  for  Kespondent 

[*457]      *By  the  Court,  Whitman,  J. : 

Defendant  Treadway  appeals  from  an  order  made  in  the 
district  court  of  the  second  judicial  district,  overruling  his 
motion  for  a  new  trial,  and  from  the  judgment  of  the  conrt 
against  him. 

The  action  was  to  recover  fifteen  acres  of  land,  portion  of 
a  larger  tract,  claimed  by  plaintiff  under  a  patent  of  the 
United  States.     Defendant  in  possession  pleaded  that  be 
was  entitled  thereto,  and  to  a  deed  from  plaintiff,  by  virtne 
of  an  agreement  that  plaintiff  should  obtain  title  to  the  eu- 
tirety  from  the  government  of  the  United  States,  and  there- 
after deed  to  defendant  the  fifteem  acres  in  controversy,  in 
consideration  that  defendant  should  refrain  from  presenting 
his  rightful  claim  to  the  larger  tract,  and  should  pay  flie 
purchase-money  of  the  smaller,  which  was  within  his  in- 
closure.     The  question  of  fact  in  dispute  is,  what  was  the 
agreement?   Plain tiff'claims  that  he  <ras  not  to  deed 
[*458]  unless  defendant  first  ^obtained  for  him  the  title  to 
certain  lands  in  his  possession,  but  claimed  by  pre- 
emption by  other  parties;  and  'that  defendant  failed  so  to 
do.      The  allegations  of    defendant's  answer  are  clearlj 
proven,  unless  a  certain  paper  in  evidetice  is  to  be  taken  as 
the  real  agreement.     This  paper  is  in  the  following  words: 
"George  L.  Gibson  is  to  convey  to  Jacob  H.  Bose,  on  de- 
mand, after  pre-emption  by  warrantee  deed  (or  to  give  bood 
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r  perfect  title  in  fee  simple  upon  reception  of  patent),  all 
at  portion  of  northeast  quarter  of  southeast  quarter  of 
ction  7  of  township  15,  range  20,  which  lies  west  of  said 
wie's  east  fence.  On  demand,  after  A.  D.  Treadway  shall 
'ocare  for  Bose  a  perfect  title  in  fee  simple  to  all  that  por- 
>n  oi  west  half  of  northeast  quarter  of  said  section  7  lying 
uth  of  said  Hose's  north  fence,  and  that  portion  of  southeast 
larier  of  southeast  quarter  of  said  section  7,  lying  west  of 
,id  Hose's  east  fence,  said  Hose  is  to  convey,  by  warranty 
fed  (or  give  bond  for  deed  on  reception  of  patent)  all  that 
>rtion  of  west  half  of  southeast  quarter  of  said  section  7 
ing  south  of  Treadway's  north  fence,  marked  on  plat  *log 
nee.'  Meanwhile  all  parties  to  occupy  according  to  pres- 
it  inclosures. 

"Signed  March  2,  1865.  ''A.  D.  Treadway, 

''George  Gibson, 
"By  Chas.  E.  Flandrau,  their  attorney  in  fact. 

"Jacob  H.  Rose, 
"By  Geo.  A.  Nourse,  his  attorney  in  fact." 

Plaintiff,  defendant,  and  Gibson  all  testify  that  they  never 
nthorized  nor  were  aware  of  its  execution.  It  can,  then, 
ave  no  validity  as  an  agreement.  Defendant,  Chapman, 
ratewood,  and  Gibson  all  testify  to  the  agreement  sub- 
tan  tially  as  set  forth  in  defendant's  answer;  and  thc^only 
ontradictiou  thereof  is  on  the  part  of  plaintiff,  who  testifies 
bat  he  did  not  understand  that  he  was  to  deed  to  defendant 
i^less  defendant  obtained  for  him  his  possession  claimed 
ly  others. 

Hhe  evidence  is  conclusively  in  favor  of  defendant,  es- 
pecially when  considered  in  the  light  of  the  undis- 
puted facts:  First.  That  *he  had  the  right  of  [*459] 
»re-emption  to  the  tract,  including  the  land  in  con- 
roversy;  Second.  That  he  did  not  make  claim  to  it  by 
eason  of  some  agreement  with  plaintiff;  Third.  That  he 
laid  to  plaintiff  $400  in  settlement  of  another  controversy, 
.nd.with  the  understanding  on  the  part  of  defendant  at 
east  that  a  sufficient  portion  thereof  should  be  applied  in 
>ajment  for  the  land  in  dispute  here.    The  contract  was 
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valid,  and  neither  in  contravention  of  the  pre-emptiou  laws 
of  the  United  States,  nor  within  the  statate  of  frauds. 

The  object  of  the  laws  of  congress  is  certainly  fully  atr 
tained  when  each  settler  secures  the  precise  lands  which  he 
has  occupied,  cultivated,  and  improved;  and  when  under 
an  agreement  similar  to  that  between  plaintiff  and  defend- 
ant legal  title  has  vested  by  the  issuance  of  the  patent  ol 
the  United  States,  a  trust  results  which  courts  of  equity 
will  enforce  against  the  patentee.  (McCot/  v-  Hughes^  1  Greene 
(Iowa),  371;  Brooks  v.  Ellis,  3  Greene  (Iowa),  527;  Bryant 
v.  Hendricks,  5  Clarke  (Iowa),  258;  Snow  v.  Flannenj,  10 
Iowa,  318;  Stephenson  v.  Smith,  7  Mo.  619;  Grovels  Hdrsx. 
Fulsome,  16  Mo.  549;  Dojfle  v.  IFUey,  16  111.  576;  FmMn 
v.  McErdijre,  23  111.  91.) 

Defendant  prays  a  decree  for  a  deed  from  plaintiff.  His 
pleading  does  not  entitle  him  to  it.  He  alleges  no  demand 
for  nor  refusal  to  give  a  deed.  Under  the  practice  in  this 
State  a  defendant  claiming  affirmative  relief  must  plead  as 
fully  as  if  plaintiff. 

The  order  of  the  district  court  is  reversed,  and  the  cause 
remauded,  with  leave  to  defendant  to  amend  his  answer. 

By  Johnson,  J.,  concurring: 

This  was  an  ordinary  action  of  ejectment  for  a  certain 
parc;pl  of  laud  in  Ormsby  county.     The  defendant,  Tread- 
way,  answering  a  complaint  in  the  usual  form,  negatived 
the  averments  of   such  complaint,   and  subsequently,  by 
supplemental  answer,  set  up  an  additional  defense  of  an 
equitable  character,  that  a  contract  had  been  made  between 
him  and  plaintiff  for  the  land  in  controversy,  and  that  hav- 
iug  complied  with  the  terms  of  the  agreement  on  his  part, 
he  is  entitled  to,  and  by  way  of  cross-action  prays  a  spe- 
cific performance. 
[*460]       *The  question,  so  far  as  I  am  advised,  has  neyer 
before  been  passed  on  by  this  court;  but  in  New  York 
and  Calif  ornia,  under  a  code  of  procedure  essentially  like  oars, 
it  has  been  quite  uniformly  held  that  a  person  having  a  per- 
fect equitable   title   to   land   in   possession,   could  use  it 
effectually  in  resistance  to  an  action  ol  ejectment!,  P'^^ 
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^ated  by  one  holdiug  tlie  legal  title.  {Crmnj  v.  Goodman^ 
2  Ker.  366;  Argtidlo  v.  Edingei\  10  Cal.  157;  S/oiriHony. 
Wibon,  13  Id.  494;  Estrada  v.  Mm^ihy,  19  Id.  248;  Weber 
V.  JUarahallf  Id.  457;  Lestrado  v.  limih.  Id.  660;  Downer  v. 
Smithy  24  Id.  114;  Blum  y.  Robertson,  Id.  127.)  Moreover, 
in  such  a  case,  if  upon  hearing  the  evidence  the  court  shall 
determine  there  is  gronnd  for  relief,  it  will  enjoin  the  fur- 
ther prosecution  of  the  action  with  its  decree  for  specific 
performance.  {Weber  v.  Marsludl,  19  Cal.  447;  Lestrado  v. 
Barih^  Id.  660.)  But  to  entitle  a  defendant  to  such  relief 
tbe  answer  should  contain  all  the  essential  averments  of  a 
bill  in  equity.  (Id.) 

The  defendant  here  makes  no  allegation  of  a  demand  for 
a  deed.     As  the  case  stands,  is  such  an  allegation  neces- 
sary?   Tbe  general  rule  seems  to  be  that  a  vendee,  in  addi- 
tion to  the  payment  or  tender  of  the  purchase-money,  must 
demand  his  deed  before  he  can  maintain  an  action  for  a 
breuoh  of  the  covenant.  {Gray  v.  Dovrfherty,  25  Cal.  279, 
and  cases  there  cited.)     This  general  rule,  however,  has  its 
exceptions.     "The  chief  office  of  a  request,"  says  Sander- 
son, C.  J.  (Id.  280),  "is  to  perfect  the  breach  and  put  the 
vendor  in  default,  and  this  result  may  follow  from  other 
causes  and  circumstances  as  well  as  from  a  refusal  to  com- 
ply with  an  express  demand.   As,  for  instance,  if  the  vendor 
refuses  to  receive   the    purchase-money   when    tendered, 
thereby  repudiating  his  contract,  or  by  his  own  act  pre- 
vents the  vendee  from  performing  his  part  of  the  agree- 
ment, or  by  any  adversary  steps  makes  it  known  that  he 
does  not  intend  to  observe  and  perform  his  covenant,  ex- 
cept upon  compulsion,  thus  in  effect  refusing  in  advance  of 
a  demand,  neither  law  nor  equity  imposes  upon  the  vendee 
the  observance  of  a  ceremony  thus  made  idle  and  fruitless. 
Under  such  circumstances  a  court  of  equity  will  go  so  far 
us  to  interpose  and  compel  specific  performance  before  the 
vendee  has  complied  with  the  contract  on  his  part, 
when  it  would  be  inequitable  and  ^unconscientious  [^461] 
to  allow  the  vendor  to  evade  his  covenant,  and  will 
award  a  decree  compelling  specific  performance  within  a 
certain  time,  provided  the  vendee  shall  have  before  that 
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time  performed  on  his  part."  Accepting  this  as  a  fair  state- 
ment; of  the  law  bearing  upon  the  question  in  h&nd,  and 
within  these  rules,  if  Tread  way  bad  brought  suit  directlj 
against  Hose  to  compel  a  specific  performance,  on  the  pre- 
cise grounds  set  forth  in  his  supplemental  answer  here,  the 
want  of  a  demand  upon  Rose  for  a  deed  before  suit  would 
be  fully  compensated  in  the  pleading,  by  stating  in  effect 
that  Rose  claimed  to  be  the  owner  and  entitled  to  the  pos- 
session of  the  premises  in  controversy,  and  was  proaeouting 
an  action  to  obtain  possession  of  the  same.  But  when  the 
position  of  the  parties,  as  in  this  instance,  is  reversed, 
Rose  is  first  the  actor,  claiming  in  his  complaint  the  owoer- 
ship  and  right  of  possession  to  the  land,  and  brings  smtto 
eject  Treadway  from  the  premises,  thus  by  his  declarations 
and  acts  demonstrating  beyond  cavil  that  a  demand  upon 
him  for  a  deed  would  be  but  an  idle  ceremony,  so  thor- 
oughly supplies  the  adversary  pleading  and  proofs  npon  the 
question  of  demand  as  to  render  entirely  needless  either 
such  an  averment  in  the  answer  or  evidence  as  to  the  fa^t 
on  the  hearing  of  the  case. 

Entertaining  the  views  expressed  herein,  it  follows  that 
in  my  judgment,  in  respect  to  the  matter  of  demand,  no 
amendment  of  the  answer  is  necessary. 

Upon  the  other  questions  discussed,  I  concur  in  both  the 
reasoning  and  conclusions  attained  in  the  opiuion  of  mj  as- 
sociate. I  also  concur  in  the  order  reversing  the  judgment 
of  the  district  court. 
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J.  J.  LINN,  J^VELLAST,  V.  J,  D.  MINOE,  Kespondext. 

[4NKTADA,  462.] 

CoMOBiBB  HAS  MOT  Pbobibitkd  SPECIFIC  CoNTBACT  Lawb. — ThPTO  is  nothing 
in  tbo  laws  of  coiigress  prohibitiug  the  euforcenieut  of  contracts  for  tho 
payment  of  coin  in  nccordoncc  with  their  strict  letter  hy  judgments  for 
the  kind  of  money  agreed  to  be  paid. 

Bpmctno  Contbact  Laws. — It  is  a  matter  of  indifference  to  tho  United  States 
gixf  emment  whether  iudiyidnal  debts  be  paid  in  one  enrrency  or  another; 
nor  does  the  legislation  of  congress  make  it  the  duty  of  any  person  to 
employ  notes  in  preference  to  gold;  nor  is  it  in  contravention  of  public 
policy  or  contrary  to  good  morals  to  allow  a  persoA  to  waive  his  privi- 
lege of  paying  his  debts  in  legal  tender  notes. 

Tbb  DocrnuNB  or  Stabk  Dkoisib. — A  decision  once  made  upon  dn?  delibor- 
ation  ought  not  to  be  disturbed  by  the  same  court,  except  upon  tho 
most  cogent  reasons  and  undoubted  manifestations  of  error;  but  if  it  be 
clearly  incoiTect,  and  no  injurious  results  will  bo  likely  to  flow  from  a 
reversal,  and  especially  if  it  be  injurious  and  unjust  in  its  operation,  it 
sboald  be  reversed. 

"iXmujLitv  V.  Sloat  ( 1  Nkv.  585),  as  to  specific  contract  law  being  in  conflict 
with  the  legal  tender  law  of  congress,  overruled. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  Dis- 
trict, Humboldt  County. 

JU.  jS.  Bonnifidd,  for  Appellant. 
P.  H,  Mart'is,  for  Bespondent. 

By  the  Court,  Lewis,  C.  J. : 

Whether  a  judgment  for  coin  in  accordance  with 
section  2  of  ^an  act  of  the  legislature  of  this  State,  [^463] 
entitled  "An  act  amendatory  of  and  supplementary 
to  an  act  entitled  'An  act  to  regulate  proceedings  in  civil 
cases  in  the  courts  of  justice  of  the  territory  of  Nevada,'" 
rendered  upon  a  special  promise  to  pay  that  character  of 
money,  is  repugnant  to  the  act  of  congress  making  treasury 
notes  a  legal  tender,  and  if  not,  whether  we  are  bound  to 
follow  the  decisions  formerly  rendered  by  this  court  hold- 
ing otherwise,  are  the  only  questions  submitted  for  deter- 
mination upon  this  appeal. 

Upon  the  first  question  we  have  found  no  difficulty  in  ar- 
riving at  the  conclusion  that  there  is  nothing  in  the  laws  of 
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congress  prohibiting  the  enforcement  of  contracts  for  the 
paymeut  of  coin  in  accordance  with  their  sirict  letter,  by  a 
judgment  rendered  for  the  kind  of  money  agreed  to  be  paid. 
Although  entertainiug  the  profoundest  respect  for  th6  up- 
right and  able  judges  who  rendered  the  decision  in  MUlikn 
V.  Sloal  (1  Nev.  C86),  we  are  constrained  by  the  force  of 
unanswerable  reasoning  to  differ   from  the  conclasioD  at 
which   they  arrived.     The  ground  taken   by  the  learned 
judges  was  that  the  act  of  the  legislature  known  as  the 
specific  cpntraQt  act  is  in  conflict  with  the  act  of  congress 
making  treasury  notes  a  legal  tender,  because  it  denies  the 
right  to  the  debtor  to  discharge  those  debts  in  treasury 
notes  which  he  specifically  agreed  to  pay  in  coin.    This,  it 
is  said,  engrafts  an  exception  upon  the  act  of  congress,  or 
rather  restricts  its  terms  to  general  debts,  whilst  its  com- 
prehensive language  includes  all  characters  of  debts,  whether 
made  payable  in  coin  or  not,  save  those  expressly  excepted 
by  congress  itself.     The  fallacy  of  the  conclusion  arrived  at 
in  that  case  appears  to  have  originated  in  the  assumption 
that  the  general  government  was  directly  and  immediately 
interested  in  having  all  debts  paid  in  treasury  notes,  and 
that  the  act  of  congress  making  them  a  legal  tender  was  en- 
acted to  further  that  interest;  whereas,  as  a  matter  of  fact, 
the  acts  of  congress  indicate  nothing  of  the  kind,  but  treas- 
ury notes  and  gold  are  botb  alike  made  a  legal  tender,  the 
general  government  having  in  no  wise  expressed  or  indi- 
cated a  purpose. or  desire  to  enforce   the  use  or  circulation 
of  one  in  preference  to  the  other.     The  laws  declaring  what 
shall  be  a  legal  tender  must  be  taken  together  and  constmed 
as  one  act.     And  by  so  doing  we  find  that  gold  and  treas- 
ury notes  are  both  declared  to  be  lawful  money 
[M64]  *and  a  legal  tender,  for  the  payment  of  debts  pub- 
lic and  private  and  nothing  more.     Thus  the  infer- 
ence from  the  acts  of  congress  is  irresistible  that  it  is  a 
matter  of  indifference  to  the  government  whether  individual 
debts  be  paid  in  one  currency  or  the  other.     Kotliing  ia 
clearer  than  that  the  right  to  discharge  a  debt  in  notes  is 
simply  a  privilege  given  to  the  individual.     That  the  act  of 
congress  does  not  make  it  the  duty  of  any  person  to  emploj 
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notes  in  preference  to  gold,  or  to  pay  a  debt  contracted  by 
kixn  iu  one  rather  than  the  other,  seems  to  be  unqaestion- 
able.  Is  it  not,  then,  equally  evident  that  this  law  leaves 
it  entirely  optional  with  the  individual  which  of  the  two  he 
will  use  iu  the  transaction  of  his  business  or  the  payment 
of  a  debt?  It  undoubtedly  is.  The  right  to  pay  a  debt  in 
notes  being  a  mere  privilege  granted  to  the  person,  in  the 
exercise  of  which  the  government  has  no  interest,  may  be 
waived  by  the  individual  to  whom  it  is  granted,  as  all  mere 
personal  privileges  or  civil  rights  may  be,  where  to  do  so 
is  not  in  contravention  of  public  policy,  or  contrary  to  good 
morals.     (Broom  s  Maxims,  624--630.) 

But  there  is  nothing  in  a  contract  to  pay  a  given  sum  iu 
gold  coin  or  any  other  kind  of  money  that  is  immoral,  or 
that  in  any  respect  contravenes  public  policy.  It  has  never 
been  prohibited  "either  expressly  or  by  implication,  and 
no  policy  against  the  making  of  such  contract  has  in  any 
manner  been  indicated  on  the  part  of  the  government.  The 
government  has  created  three  kinds  of  money,  which  it  has 
provided  shall  be  legal  tender  in  the  payment  of  debts, 
gold  coin,  treasury  notes,  and  silver  in  limited  amounts; 
bat  it  has  nowhere  intimated  in  the  remotest  degree  a  ^re- 
ference  for  any  one  of  these  kinds  of  money  over  the  others." 
Such  being  the  case,  we  are  unable  to  see  how  the  specific 
enforcement  of  an  agreement  to  pay  either  kind  can  iu  any 
way  be  in  contravention  of  public  policy.  Indeed,  congress 
itself  has  set  all  doubts  upon  this  question  at  rest  by  the 
enactment  of  laws  expressly  authorizing  contracts  for  the 
delivery  of  gold  coin.  (Act  of  March  3,  a.d.  1863;  12  U.  S. 
Stat.  119;  Id:  711,  sec.  5.)  A  contract  to  pay  gold  coin  at 
a  future  day  can  certainly  be  no  more  in  contravention  of 
public  policy  than  the  contracts  thus  authorized  by  con- 
gress itself. 

♦But  we  consider  it  entirely  unnecessary  to  enter  [*465] 
at  length  into  a  discussion  of  this  question,  for 
Uttle  if  anything  can  be  added  to  the  exhaustive  and  able 
opinion  delivered  in  the  case  of  Cai-pentiei'  v.  AtJieiion  (25 
Cal.  664)  where,  upon  -what  appears  to  us  to  be  irrefragable 
reasoning,  the  conclusion  is  attained  that  a  judgment  for 
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coin  is  not  repugnant  to  tho  act  of  congress  making  twasuiy 
notes  a  legal  tender.     This  seems,  also,  to  be  the  opinion 
of  the  supreme  court  of  the  United  States.     See  Thmpmw 
V.  Biggs  (5  Wall.-,  663),  where  this  language  is  used:  "Con- 
tracts between  a  banker  and  bis  customers  are  doubtless 
required  to  be  i)erformed,  and  must  be  construed  in  tbe 
same  way  as  contracts  between  other  parties.     "Where  Ibo 
banker  especially  agrees   to  pay  in  bullion  or  in  coin,  he 
must  do  so,  or  answer  in  damages  for  'its  value;  and  so  if 
one  agrees  to  pay  in  depreciated  paper,  the  tender  of  tbat 
paper  is  a  good  tender,  and  in  default'of  payment,  thepFom- 
isee  can  recover  its  market  and  not  its  nominal  value;    Bni 
where  the  deposit  is  general,  and  there  is  no  special  agree- 
ment provided,  the  title  of  the  money  deposited,  wbaterer 
it  may  be,  passes  to  the  bank,  and  the  transaction  isnn- 
affected  by  the  character  of  the  money  in  which  the  deposit 
is  made,  and  the  bank  becomes  liable  for  the  amount  as  a 
debt,  which  can  only  be  discharged  by  such  money  as  is  by 
law  a  legal  tender."     This,  it  is  true,  has  not  the  weigbfcof 
authority,  for  tho  question  here  involved  was  not  a  point 
decided  in  that  case.     If  it  had  been,  it  would,  perbaps, 
be  decisive  of  this,  for  that  court  is  certainly  the  higbest 
authority  upon  the  question  as  to  whether  an  act  of  con- 
gress has  been  violated  or  not.     It,  however,  indicates  the 
opinion  of  that  tribunal,  and  is  entitled  to  some  considera- 
tion at  least.  The  reasoning  of  the  courts  in  tbe  cases  above 
referred  to  is  so  perfectly  satisfactory  to  us  that  we  cannot 
avoid  the  conclusion  that  the  decision  in  MiUikeii  v.  SM  is 
totally  untenable  upon  legal  principles. 

But  admitting  it  to  be  erroneous,  should  this  court  not- 
withstanding follow  it  as  the  law  of  this  State  ?  It  is  a  role 
universally  recognized  by  the  courts  that  a  decision  ouee 

made  upon  due  delibei-ation  ought  not  to  be  dis- 
[*466]  turbed  by  the  same  court,  except  *upon  the  most 

cogent  reasons  and  upon  undoubted  manifestation 
of  error.  (1  Kent's  Com.,  476.)  But  where  it  is  perfectly 
apparent  that  a  decision  is  erroneous,  or  misstates  the  lair, 
it  then  becomes  a  question  of  policy  whether  it  should  be 
followed  or  not.    If  a  manifestly  errcmeous  dedfiiou  has  be- 
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come  the  fonndation  of  title  to  property,  of  Las  entered  into 
tUc  commercial  system  of  the  couutiy,  it  would  genenilly 
operate  more  anjustly  to  overturn  than  to  recognize  it  as 
the  law.   When  such  is  the  case,  the  courts  often  feel  tliem- 
selves  bound  to  follow  even  a  flagranti v  erroneous  decision. 
Chancellor  Kent,    speaking   of  this   subject,    observes: 
•*  But  I  wish   not  to  be  understood  to  press  too  strongly 
the  doctrine  of  atare  decisis  when  I  recollect  that  there  are 
more  than  a  thousand  cases  to  be  pointed  out  in  the  English 
aod  American  books  of  reports  which  have  been  overruled, 
doubted  or  limited  in  their  application.   It  is  probable  that 
the  records  of  many  of  the  courts  in  this  country  are  replete 
-with  hasty  and  crude  decisions,  and  such  cases  ought  to  be 
examined  without  fear,  and  reversed  without  reluctance, 
rather  than  have  the  character  of  our  law  impaired,  and  the 
beauty  and  harmony  of  the  system  destroyed  by  the  i>er- 
petuity  of  error.    Even  a  series  of  decisions  are  not  always 
conclusive  evidence  of  what  is  law,  and  the  revision  of  a  do- 
oision  very  often  resolves  itself  into  a  mere  question  of  ex- 
pediency, depending  upon  the  consideration  of  the  import- 
ance of  certainty  in  the  rale,  and  the  extent  of  proi)erty  to 
be  affected  by  a  change  of  it."    In  overruling  a  former  de- 
cision of  long  standing  made  by  itself,  the  court  of  eirors  of 
the  State  of  Mississippi  (2  Sme.  &M.)  says:  "  We  are  fully 
sensible  that  the  stability  of  jurisprudence  requires  an  ad- 
herence to  the  decisions  of  courts.     If  solemn  judgments 
once  made  are  lightly  departed  from,  it  shakes  the  public 
confidence  in  the  law,  and  throws  doubt  and  distrust  on  its 
administration.     Yet  even  this  backwardness  to  interfere 
with  previous  adjudications  does  not  require  ns  to  shut  our 
eyes  upon  all  improvements  in  the  science  of  the  law,  or  re- 
quire us  to  be  stationary  while  all  around  is  in  progress. 
*'    *    *    Perhaps  no  general  rule  can  be  laid  down  on  the 
subject.     The  circumstances  of  each  particular  case,  the 
extent  of  influence  upon  contracts  and  interests  which  the 
decisions  may  have  had,  whether  it  may  only  be 
doubtful  or  clearly  ^against  principle,  whether  sus-  [^4G7] 
tained  byaome  authority  or  opposed  to  all:  these 
are  all  matters  to  be  judged  of  whenever  the  court  is  called 
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on  to  depart  from  a  prior  determination.'*    After  a  full  re- 
view of  the  authorities  upon  this  question,  the  sapreme 
court  of  California  sums  up  its  conclusion  in  this  Teiy  forci- 
ble manner:    ''Apart  from  all  express  authority,  reason 
must  convince  us  that  no  such  inexorable  rule  could  exist 
The  rule  itself,  that  the  doctrine  protected  by  start  cferwi, 
cannot  stand  by  itself.     But  it  is  a  solecism  to  saytki 
causes  should  be  tried  upon  wrong  principles — ^be  decided 
against  the  law — whether  it  be  for  the  pnrpo5?e  of  justice  or 
not,  so  to  decide  them.  The  law  is  not  so  false  to  itself  asto 
require  its  own  permanent  overthrow,  unless  the  snbversiou 
be  necessary  to  the  public  interests;  and  whether  it  be  so  nec- 
essary in  a  given  case  or  not,  is  for  the  court  to  decide  as  a 
matter  of  legal  discretion  whenever  the  rule  is  invoked. 
For,  as  tlie  rule  of  stare  decisis  is  avowedly  put  upon  (lie 
ground  of  policy,  wo  cannot  conceive  that  the  rule  could  be 
rightly  so  made  as  to  overthi-ow  the  paramount  public  policj 
of  deciding  causes  by  the  rules  of  the  law  when  these  rales 
work  justice  and  do  equity  in  the  major  part  of  the  cases  to 
which  they  apply,  and  protect  the  rights  of  the  many  against 
the  claims  of  the  few," 

We  are  inclined  to  give  to  the  doctrine  of  stare  decisis  as 
gi'eat  weight  and  consideration  as  is  given  to  it  by  any  of 
the  courts.     We  are  of  the  opinion  that  no  deliberate  de- 
cision should  be  reversed  by  the  same  court  where  it  bas 
been  generally  accepted  as  the  law,  or  whenever  a  reversal 
of  it  would  be  likely  to  disturb  any  right  of  property  or 
derange  any  general  commercial  custom.     But  if  a  decision 
be  clearly  incorrect,  and  no  injurious  results  will  be  likely 
to  flow  from  a  reversal,  and  especially  if  it  be  injurious  and 
unjust  in  its  operations,  it  is,  it  seems  to  us,  the  imperative 
duty  of  the  court  to  reverse  it.     Certainty  in  the  law  is, 
doubtless,  greatly  to  be  desired,  and  if  there  were  no  other 
consideration,  that  of  itself  is  sufficient  to  suggest  the  ne- 
cessity of  a  strict  adherence  to  decided  cases.     HoweTcr, 
notwithstanding  our  willingness  to  give  to  this  considera- 
tion the  greatest  possible  weight,  it  is  not,  we  think,  suffi- 
cient to  justify  us  in  blindly  adhering  to  a  decision  mm- 
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ifestly  erroueous,   and  which  is  productive  only  of  wrong 
and  injustice. 

*That  the  case  of  MillUcen  v.  Sloat  is  erroneous;  [*468J 
that  to  overrule  it  will  disturb  no  rights  of  property, 
nor   any  commercial   custom  we  are  thoroughly  satisfied. 
The  reasoning  in  the  case  of  Carpentier  v.  Atherton  yotj 
clearly  maintains  the  right  of  the  courts  to  render  a  judg- 
znent  for  coin  upon  an  agreement  to  pay  it,  and,  in  our  opiu- 
iooy  the  learned  judges  who  delivered,  the  'opinion  in  Milli' 
hen  V.  Sloat  entirely  failed  to  answer  it.     That  no  right  of 
property  can  be  disturbed  by  the  reversal  of  the  latter  de- 
ciaion,  is  manifest  from  the  very  nature  of  the  case;  and  as 
to  deranging  any  commercial  system,  it  is  enough  to  say 
that  the  moral  sense  of  the  community  has  repudiated  it 
from  the  moment  it  was  rendered,  and  it  has  only  been  iu- 
Toked  by  that  class  of  persons  whose  moral  obliquities  are 
Buch  that  they  can  perceive  no  wrong  in  the  violation  of  a 
deliberate  and  fair  contract  provided  the  law  gives   them 
protection,  or  fails  to  afford  a  remedy  against  them.     The 
commercial  business   of  the  State  has  been  as  generally 
transacted  on  a  coin  basis  since  the  decision  in  Mllliktn  v. 
Sloat  as  it  was  before;  the  community  relying  upon  individ- 
ual honor  and  sense  of  right  for  that  security  which  the  law 
denied  to  it.     All   the  hazards  necessarily  resulting  from 
such  a  state  of  things  have  not  been  sufficient  to  force  the  • 
people  of  this  State  to  adopt  the  paper  currency  of  the 
country  as  a  general  medium  of  commercial  transactions. 
Indeed,  beyond  giving  legal  sanction  to  the   violation  of 
contracts,  and  enabling  the  dishonest  debtor  to  defraud  his 
creditor,  the  employer  to  deprive  the  laborer  of  thirty  per 
cent,  of  the  wages  of  his  industry,  the  decision  has  been  a 
dead  letter,  virtually  overruled  by  the  moral  power  of  the 
upright  portion  of  community.     Its  effects  have  been  per- 
nicious, and  cannot  be  othenvise  in  the  future.     Can  it  be 
said,  then,  that  it  is  the  duty  of  the  court  to  follow  it?    TVe 
think  not.     The  court  below  must  therefore  be  directed  to 
render  a  judgment  for  coin,  in  accordance  with  the  terms  of 
thei  contract  sued  on. 

Bo  ordered. 
Nkt.  Dko.— 57 
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By  Johnson,  J.,  concurring: 

I  concur  with  my  iissociates  of  the  court  in  the  concln- 
sion  attained  in  the  foregoing  opinion,  upon  both  iwiots 
therein  discussed.     I  also  concur  in  the  judgmeat 


GEORGE  P.  HOWE,  Respondent,  v.  JULIA  A.  HOWE, 

Appellant. 

[4  Nkvada,  409.] 

P1BPO6IT10N  OF  Common  Pbopehtt  ox  Dxtobcb.  —  In  an  action  for  ditom 
for  extreme  cnielty,  wliere  nothing  is  aaitl  in  the  pleading  aboat  tbixU' 
position  of  the  common  property,  it  is  error  to  award  it  at  all  tooue  of 
the  ptirtieB. 

Appeal  from  the  District  Court  of  the  Foui-tk  JB<lieinl 
District,  Lyon  County. 

Henry  K,  Mitchell ^  for  Appellant: 

The  court  erred  in  divesting  defendant  of  all  right,  title, 
and  interest  in  and  to  tlie  common  property.  (Coast.,  art. 
IV,  sec. -31;  Stat.  18G4-5,  239.) 

Williams  &  BixleVy  for  Respondent: 

The  court  had  the  ])owcr  to  make  the  decree  entcml. 
(Bliller  V.  Milhr,  33  Cal.  330:  Glmmi/  v.  Gimmf/,  22  Cal.  033; 
Girnmij  v.  I)oane,  22  Cal.  C35.) 

[*472]       By  the  Court,  Whifman,  J. : 

Th  is  appeal  is  from  a  decree  made  in  the  fourth  district 
court,  in  an  action  for  divorce.  Although  the  apjwal  is 
from  the  entire  decree,  the  only  objections  ]>reseute(l  arc  to 
such  portion  as  touches  property.  It  is  claimed  lliat  tlio 
court  erred  in  awarding  the  whole  comnibn  property  to  res- 
pondent, and  in  barring  appellant  of  all  homesteail  cl.uni. 
In  a  proper  case  the  court  would  have  such  power.  (M- 
kr\.  Miller,  33  Cal.  353:  Gimmj/  v.  Gimnnj,  22  Cal.  C33; 
Gimmyy.  Doane,  22  Cal.  035.)  Here  no  such  issue  was  pre- 
sented.    The  pleadings  say  nothing  u[>on  the  qcostiou  of 
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property;  tbeappellantmiglithnve  well  believed  from  thecom- 

pliuut  that  no  bucIi  question  was  miulo.     lu  Gimmy  v.  Glm' 

^  and  Gimmyv.  Doaiic,  before  cited,  which  partially  over- 

rnle  Dye  v.  Dye,  (11  Cal.  163)  it  is  said  upon  petition  for 

f^Iiearing:  ''It  is  true  that  these  averments  are  qnite  too 

BBnoral  in  their  terms,  there  being  a  want  of  precision  and 

^^rtainty,  and  if  demurrers  had  been  filed  to  them,  on  the 

S'otind  that  they  were  ambiguous  and  uncertain,  they  would 

^iHloabtedly  have  been  sustained.     But  the  appellant  hav- 

^^S  failed  to  demur,  he  is  deemed  to  have  waived  the  same, 

(Practice  Act,  sec.  45.)    They  do  not  properly  come  within 

^ue  latter  clause  of  said  section,  because  sufficient  facts  are 

^^tedy  although  they  lack  the  requisite  precision  and  cer- 

^^nty  in  the  manner  of  their  statement." 

This  very  liberal  rule  fails  to  reach  this  case  where  there 
^  no  averment.  The  decree,  so  far  as  it  purports  to  make 
disposition  of  or  direction  concerning  property,  is  reversed, 
^nd  the  cause  remanded,  with  leave  to  both  parties  to  amend 
their  pleadings. 

JoHNSOKy  J.y  did  not  participate  in  the  foregoing  decis- 
ion. 


JOHN  SIME  ET  AL.,  Appellants,  v.  HENRY  C.  HOW- 

AliD  ET  AL.,   llESPONDENTS. 
[4  Nkyada,  473  ] 

Dkcjz«ai(Ation  or  Tbust  as  to  Land  mdht  bk  m  Wbitino. — Under  Bection 
5o  of  the  stainte  coi)coriiiii«;  conveynuccH  (Sttit.  18G1,  18)  u  derlunition 
of  trnst  ns  to  land  must  bu  by  deed  or  conveyance  in  writing,  Knbscribed 
by  the  piirty  decluriDg  the  same,  or  by  his  lawful  agent,  thereunto  un- 
thorizedJ>y  writing. 

loEX— DoiCB  HOT  Ukquibe  Stamp. — A  mere  decliuration  in  writing  that  the 
person  milking  it  holdH  laud  conveyed  to  him  in  trust  for  another  is  not 
■Qch  fi  conveyance  or  instrument  as  requires  either  a  United  States  or  a 
Btato  Tevenno  Ktimii>. 

Idem — Mat  bb  Madk  at  ant  Timk. — A  vidid  declaration  of  trust  as  to  lauds 
held  for  the  use  of  another  may  be  muilo  ut  any  timo,  and  does  not  nec- 
essarily have  to  be  nuule  at  (he  tiaiu  of  the  creation  of  the  trust. 
[ — As  EviDKNCK. — \Vhero  certadu  land,  deeded  by  one  person  to  another 
in  trost  (o  convey  biick  a  portion  of  it  on  request,  was  by  the  trustee 
mortgagMl,  uud  ufierwords,  on  a  foreclosure  suit  being  brought,  tbo 
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tmstee  executed  a  declaration  in  writing  of  (he  tmiif :  ITdd,  that  sacb 
.  declaration  was  valid  and  effectual  in  proof  of  the  tmat;  thai  it  ▼aspRf* 
erly  aduiitteii  in  evidence  as  snch;  and  that  the  tnist  took  pveeediAee 
of  tho  claims  of  al]  who  did  not  occupy  the  position  o£  Iwma  fide  poicbt- 
sers  for  value  without  notice. 
Equttiks  of  onrrni  quk  trust. — Where  there  is  a  purchase  of  real  estate  from 
the  legal  owner  and  no  consideration  is  paid,  or  where  the  propttsj 
passes  in  payment  of  or  as  a  security  for  a  pre-exiMting  debt,  the  gnotee 
takes  subject  to  all  existent  equities  against  the  grantor. 

Appeal  from  the  District  Court  of  the  First  Judicial  Kb- 
trict,  Storey  County. 
The  fucts  are  stated  in  the  opiuion. 


WiUiama  (t  JBixlei',  for  Appellants : 

Either  the  iustrument  introduced  by  the  defendant  is  not 
a  conveyance,  and  therefore  does  not  comply  ^ithsectioD  65 
of  the  act  of  conveyance,  or  is  a  conveyance  as  required  by 
that  section,  and  is  void  for  ^vant  of  a  stamp.  (Hanisou's 
Dig.  vol.  V,  sup.  1521,  title  *^ Revenue;"  Id.  vol.  VH 
sup.  vol.  Ill,  1436,  title  ''Revenue.") 

Can  it  be  said  that  plaintiffs  did  not  give  up  any  secnritv, 
or  divest  themselves  of  any  right,  or  place  themselves  in  a 
worse  situation  than  they  would  have  been  in  if  tberlia*! 
received  notice  of  tho  claimed  prior  equitable  title?  Yet  all 
that  must  be  said  to  hold  appellants  not  bonajide  purchasers 
for  a  valuable  consideration.  {Diclcerson  v.  llUinghasij  i 
Paige,  221;  Bayley  v.  Greenleaf,  7  Wheat.  51.) 

Mesick  &  Seeli/y  for  Respondents : 

Whether  tho  trustee  executes  or  only  admits  the  trust,  be 
supplies  the  defects  in  the  proof  of  the  original  equities,  and 
establishes  not  merely  that  his  title  is,  but  thai  it  always 
has  been,  subject  to  these  equities.  (Brown  Stat.  Frauds, 
sees.  498,  499,  and  cases  cited  in  notes;  Story's  Eq.  Jur., 
sees.  754-57:  SpKrrier  \.  FUzgeraldy  6  Ves.  548;  Howard'^- 
Stxfo)i,  4  Com.  157.)  The  terms  used  and  the  acts  iudi- 
cated  in  the  statute  of  frauds  have  been  assigned  a  settled 
meaning  and  office  by  tho  courts  and  understanding  of  the 
profession.  (See  various  statutes  in  appendix  to  Brown  on 
Stat.  Frauds;  Bouvier's  Law  Dictionary,   word  "declara- 
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tion";  Dart  on  Ven.  Pur.  434;  JVnght  v.  Douglas,  3  Seld. 
564;  liatrell  v.  Joy,  IG  Moss.  221.)  It  cannot  be  doubted 
that  the  office  and  effect  of  such  an  instrument,  under  the 
atatnie  of  29,  Charles  II,  and  other  statutes  of  similar  terms 
and  like  meaning,  is  to  establish  and  make  legal  evidence 
by  writing  of  pre-existing  facts,  and  agreements  and  iuter- 
ests  previonsly  resting  in  parol,  and  not  capable  of  proof 
witliout  such  writing,  in  a  court  of  justice;  and  it  is  equally 
tme  that  its  effect  is  to  relate  back  so  as  to  establish  for  all 
le|i(al  purposes  the  existence  of  those  facts,  agreements,  and 
interests  at  the  date  when  they  actually  arose  by  parol,  and 
to  f](ive  them  the  same  vitidity  and  force  as  though  their 
creation  bad  been  in  writing.  {Jenkiita  v.  Eldridge,  3  Stoiy, 
182;  Jaqnen  v.  Hall,  3  Gray,  194;  Walker  v.  Lf>dfce,  6  Gush. 
90;  2  Wash.  Beal  Pr.,  Book  2,  sec.  3;  lUid  v.  Fitch,  11 
Sarb.  399;  Wright  v.  Douglass,  3  Seld.  564;  Sieman  v.  Ahs- 

tin^  33  Barb.  9;  Hunter  v.  ,  2  W.  &  M.  168;  Neale 

^.  Cahlwtll,  3  Or.  C.  0.  312;  White  v.  Fitzgerald,  19  Wis. 
480;  Bragg  v.  PauVc,  42  Me.  510.)  The  plaintiffs  are  not 
hona  fide  purchasers  of  the  property  for  value  without 
notice.  (4  Eent*s  Com.  181;  4  Paige,  221;  3  Paige  431;  2 
Liead.  Cas.  in  Ek][.  179.)  No  amount  of  new  consideration 
was  proven  or  ascertained  to  have  passed  to  the  mortgagee, 
or  the  plaintiffs,  to  the  mortgagor,  for  the  mortgage.  This 
fiiot  divests  the  plaintiffs  of  the  character  of  houa  fide  pur- 
chasers for  value,  and  of  all  right  to  protection  as  such 
against  prior  equities.  {Dickei'son  v.  Tdliiighast,  4  Paige, 
215;  Reid  v.  Fdch,  11  Barb.  408;  Powell  v.  Jeffries,  4  Scum. 
387;  Coddington  v.  7%,  20  John.  637;  Morse  v.  G(H(/Wtf,  3 
Story,  364;  Rowan  v.  Adams,  1  Sm.  &  M.  Ch.  45;  Clark  v. 
Flitd,  22  Pick.  243;  Jackson  v.  Myers,  11  Wend.  533;  Don- 
aldson V.  Hw  Dank  of  Cape  Fear,  1  Dev.  Ch.  103;  Jeioett  v. 
Pabner,  7  John.  Ch.  65;  Story's  Eq.  Jur.,  sec.  64;  Story's 
Eq.  PI.  sec.  604.) 

*By  the  Court,  Whitman,  J. :  [*479] 

This  action  was  brought  by  John  Sime  &  Co.,  a  banking 
firm,  in  the  district  court  of  the  first  judicial  district,  to 
foreclose  a  mortgage  given  by  H.  C.  Howard — ^W.  R.  Arm- 
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strong  being  made  co-defendant,  by  reason  of  some  sop- 
lK)sed  interest  in  the  mortgaged  property.  He  and  Hovsrd 
nnite  in  an  answer,  averring  among  other  defenses  tliat 
Howard  held  one-half  of  the  premises  in  tmst  for  Arm- 
strong. The  proof  was,  that  on  the  twentj-seveoth  o! 
April,  1863,  Armstrong  and  wife  conTered  the  premises  to 
Howard,  nuder  a  verbal  contract  that  on  demand  Howard 
shonld  reconvey  one-half  thereof.  The  title  stood  iu  How- 
ard at  the  date  of  the  execution  of  the  mortgage  in  ml 
U[ion  the  trial  the  following  written  instmmeut  was  offered 
in  evidence: 

"To  all  to  whom  these  presents  shall  come,  H.  C.  How- 
ard, of  the  city  and  coanty  of  San  Francisco,  State  of  Cali- 
fornia, sends  greeting.     Whereas  William  Riley  Armstrong, 
and  his  wife  Levantia,  as  of  the  connty  of  Lyon,  and  Terri- 
tory of  Nevada,  as  parties  of  the  first  part,  on  the  twentj- 
seventh  day  of  April,  a.  d.  1863,  by  their  deed  of  that  date 
conveyed  to  me,  H.  C.  Howard,  all  the  undivided  equal  one- 
half  (.})  of  a  certain  hotel,  bar-room,  famiture,  and  fixtures 
belonging  thereto,  with  a  spring  of  water  thereto  attacbed, 
situated  at  or  near  a  place  in  said  connty  of  Lyon  called 
the  Devil's  Gate;  also  a  like  undivided  one-half  (1)  interest 
in  and  to  a  certain  toil-road,   or  turnpike,  known  as  the 
Devil's  Gate  toll-road,  lying  near  or  west  of  a  place  iu  said 
county  culled  'Chalk  Hills,' running  between  Carsou  nud 
Silver  cities,  and  extending  to  Gold  Hill  iu  Storey  conntT; 
also   an  undivided  one-half  of   the  Jolinstown   branch  of 
said  road,  leading  down  Gold  Hill  cuiion  to  Johnstown; 
also  an   undivided  one-half   of   all   franchises    belonging 
thereto;  also  an  undivided  one-half  of  all  rights  therennto 
granted   to  Wm.    Sweryhut,  and   D.   H.   Haskell,  by  the 
county  court  of  Carson  connty,  Utah  Territory,  It 
[*480]  a  charter  for  a  wagon  road  from  Dutch  Nick's  to  *Vir- 
ginia  city,  with  a  branch  from  Silver  city  throa^'h 
Johnstown  to  Chinatown;  also  an  undivided  one-half  of  all 
franchises  heretofore  gran  ted  to  Armstrong  and  Boberts,  or 
their  predecessors  in  interest,  by  any  act  or  acts  of  the  legis- 
lature of  the  State  of  Nevada,  relating  to  said  road,  or  of  any 
of  its  branches;  also  a  like  interest  in  all  the  improvement^ 
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igbte,  fnuicbises,  aud  privileges  iu  any  wise  to  said  toll- 
i>ad  and  hotel  property  belougiiig  or  iu  uuy  respect  apper- 
ainiDg,  together  with  all  aud  Biugular  tho  teuemeuts, 
lereditaments,  aud  appurteuauces  therenuto  belongiug,  or 
u  any  wise  appertaiuiug,  aud  the  reversion  aud  reversions, 
'emaiuder  and  remainilera,  rents,  issues,  aud  profits  there- 
>fv  and  all  the  estate,  right,  title,  interest,  oaseroeuts,  fran- 
chises, privileges,  property,  possession,  claim,  aud  deniiiAd, 
vbatsoever,  as  well  iu  law  as  iu  equity  of  the  said  parties 
)f  the  first  part  of,  in,  or  to  tho  above-described  premises, 
md  every  i)art  thereof,  with  appurteuauces.  Now  kuow  ye 
liat  I,  the  said  H.  0.  Howard,  do  hereby  acknowledge  and 
leclare  that  the  said  deed  and  couveyauce  were  and  are 
nade  to  me  as  to  one  moiety  of  the  estate  therein  and 
jiereby  conveyed,  that  is  to  say,  as  to  the  undivided  one- 
Epurth  of  all  the  jiroperty,  premises,  rights,  franchises,  and 
things  therein  meutioncd,  only  in  trust  and  confidence,  and 
;p  the  intent  that  I,  the  said  H.  G.  Howard,  should,  upon  tho 
request  of  the  said  W.  E.  Armstrong,  his  executors,  admin- 
strators,  or  assigns,  assign  and  convey  the  said  moiety  or  uu- 
livided  quarter  to  him,  the  said  W.  E.  Armstrong,  his  heirs, 
executors,  admiuistratoi*s,  or  assigns,  and  that  1  do  not  and 
lever  did  claim  to  have  any  right  or  interest  in  the  said 
Doiety  or  quarter,  or  any  part  thereof,  by  the  said  cpuvey- 
kDce  so  made  to  me,  or  otherwise,  to  my  own  use  or  benefit, 
>at  only  to  and  for  the  sole  use  imd  benefit  of  tho  said  W. 
!l.  Armstrong,  his  heirs,  executors,  administrators,  or 
ksuigns.  In  witness  whereof,  I,  the  said  H.  C.  Howard, 
lave  hereunto  set  my  hand  and  seal,  this  fourteenth  day  of 

day,  A.  D.  1868. 

"H.  C.  Howard."  [seal.] 

The  reception  of  this  paper  in  evidence  was  objected  to  on 
be  ground:  First.  **That  the  same  was  not  stamped  with 
Inited  States  or  State  stamps,  for  denoting  the  duty 
hereon,  as  required  *by  law;"  Second.  **That  it  [*481] 
iras  executed  subsequent  to  the  comniencemont  of 
his  suit,  aud  was  therefore  irrelevant  and  incompetent." 
These  objections  were  overruled,  the  evidence  admitted,  ex- 
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ception  taken ;  subsequently  decree  was  rendered  for  the 
foreclosure  of  the  mortgage  upon  one-half  only  of  the  piop- 
erty. 

From  til  is  decree  and  the  further  order  of  the  district 
court  denying  motion  for  new  trial,  an  appeal  is  takei. 
There  was  much  other  matter  presented  to  the  district  cooiti 
some  of  which  it  is  unnecessary  to  notice,  and  other  becomai 
material  only  after  decision  upon  the  ruling  set  fortb.    The 
paper  writing  was  offered  in  proof  of  compliance  with  the 
provisions  of  the  fifty-fifth  section  of  the  statute  of  the  Staie 
of  Nevada  adopted  from  the  territory  entitled  '*an  act  con- 
cerning conveyances,"  approveil  November  5,  1861,  as  fol- 
lows: ''No  estate  or  interest  iu  lands,  other  than  leases  for 
a  term  not  exceeding  one  year,  nor  any  trust  or  power  ovei 
or  coucenung  lauds,  or  in  any  manner  relating  thereto,  fihall 
hereafter  be  created,  granted,  assigned,  surrendered  or  de- 
clared, unless  by  act  or  operation  of  law,  or  by  a  deed  or 
conveyance  in  writing,  subscribed  by  the  party  creatiog, 
granting,  assigning,  surrendering,  or  declaring  the  same, or 
by  his  lawful  agent  thereunto  authorized  by  writing."  Uuder 
the  section  quoted,  a  declaration  of  a  trust  must  be  by 
**deed  or  conveyance  in  writing  subscribed  by  the  party  de- 
claring the  same,  or  by  his  lawful  agent  thereunto  author' 
ized  by  writing."    To  meet  such  requirement,  the  paper 
offered  must  come  within  the  definition  of  a  deed,  or  a  cod* 
veyance.     It  is  not  a  conveyance,  because  it  conveys  noth- 
ing, nor  does  it  meet  the  statutory  definition  of  a  writiiig 
''by  which  any  estate  or  interest  in  lands  is  created,  aliened, 
assigned  or  surrendered;"  but  it  is  the  deed  in  the  enlarged 
sense  of  that  word,  being  "a  writing  sealed  and  delivered 
by  the  parties,"  (2  £1.  Com.  295)  and  does  not  come  witbia 
the  designation  of  instruments  requiring  a  stamp  duty;  as 
they  are  only  any  "conveyance,  deed,  instrument  or  writ- 
ing, whereby  lands,  tenements  or  other  realty  sold,  shall  be 
conveyed,  the  actual  consideratioQ  of  which  does  not  ex- 
ceed," etc.;   "trust  deed  made  to  secure  a  debt;"  "trust 
deed  conveying  an  estate  to  uses,"   (Stat.  18Gi-5,  231-2)  or 
"conveyance,  deed,  instrument  or  writing,  whereby 

'482^  any  lands,  tenements  ^or  other  realty  b/cM^  shall  bo 
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jod,  nssigoed  or  TestecMu  tho  pui'chaser  or  pnrcbasern, 

7  other  person  or  persons,  by  his,  ber  or  tbeir  direc- 
wbere  the  consideration  or  value  does  not  exceed/'  etc. 

8  U-  S.  1867-) 

e  object  of  the  instrumeDt  in  question  is  not  to  accom- 
auy  of  the  purposes  defined  in  the  f oregoiug  citations, 

0  declare  under  the  solemnity  of  a  seal  a  pre-existing 
of  facts  which  could  not  without  the  assistance  of  such 
ill  declamtion  be  orally  proved. 

i9  first  objection  then  is  not  well  taken. 
.8  second  objection  requires  a  somewhat  extended  and 
ul  examination  of  the  fifty-fifth  section  of  the  ' 'act con- 
ng  conveyances,"  before  referred  to.  This  and  similar 
tory  provisions  of  many  of  these  United  States,  seem 
bve  been  founded  upon  and  intended  as  a  substitute  for 
eventh,  eighth  and  ninth  sections  of  29  Car.  II,  Cb.  3, 
lUows:  Section  7.  ''All  declarations  or  creations  of 
s,  or  confidences  of  any  lands,  tenements  or  heredita- 
ry shall  be  manifested  and  proved  by  some  writing 
3d  by  the  party  who  is  by  law  enabled  to  declare  such 
;,  or  by  his  last  will  in  writing,  or  else  they  shall  be 
•ly  void  and  of  none  effect."  Section  8.  "Provided,  al- 
ly that  where  any  conveyance  shall  be  made  of  any  lauds 
snements,  by  which  a  trust  or  confidence  shall  or  may 
>  or  result  by  the  implication  or  construction  of  law,  or 
ransferred  or  extinguished  by  an  act  or  operation  of  law, 
,  and  in  every  such  case,  such  trust  or  confidence  shall 
f  the  like  force  and  effect  as  the  same  would  have  been 
lis  statute  had  not  been  made;  anything  hereinbefore 
aiued  to  the  contrary  notwithstanding."     Section  9. 

1  grants  or  assignments  of  any  trust  or  confidence  Khali 
vise  be  in  writing,  signed  by  tbe  party  gmnting  or  as- 
ing  the  same,  or  by  such  lust  will  or  devise,  or  else  shall 
vise  be  utterly  void  and  of  none  effect."  Wbetber  these 
B  statutesare-substantially  tbe  same  with  (bat  of  Charles 
md,  will  be  hereafter  considered;  but  to  a  proper  con- 
ration  a  previous  understanding  of  tbe  judicial  exposi- 
of  the  English  statute  is  necessary. 

lys  Lewioy  in  his  treatise  on  the  Law  of  Trusts  and 
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Trustees  (30,  cli.  4,  sec.  2):  "The  jn-inoipal  point lo 
[*483]  be  noticed  is,  that  trustees  are  not  necessarily  *to  be 

declared  in  writing,  but  only  to  be  manifested  and 
proved  by  writing;  for,  if  there  be  written  evidence  of  lb 
existence  of  such  a  trust,  the  danger  of  parol  declaratioQ 
against  which  the  statute   was  directed,  is  effectually  re- 
moved.    It  may  bo  questioned  whether  the  act  did  uot in- 
tend that  the  declaration  itself  should  be  in  writing,  for  tlie 
ninth  section  enacts  that  'all  grants  and  assignments  of  any 
trusts  or  confidence  shall  likewise  be  in  writing  signe<lbT 
the  party  granting  or  assigning  the  same^  or  by  snehlasl; 
will  and  devise'  (he  might  have  added  and  also  provides 
''or  else  shall  likewise  be  utterly  void  and  of  none  effdti'*); 
but,  whatever  may  have  been  the  actual  intention  of  (be 
legislature,  the  construction  put  upon  the  clause  iu  practice 
is  now  firmly  established."     "The  statute  will  be  satisfied 
if  the  ti*ust  can  be  manifested  by  any  subsequent  acknowl- 
edgment of  the  trustee,  as  by  an  express  declaration  bj 
him,  or  any  memorandum  to  that  effect,  or  by  a  letter  under 
hi.s  hand,  by  his  answer  in  chancery,  or  by  a  recital  in  a 
bond,  or  deed,  etc. ;  and  the  trust,  however  late  the  proof, 
takes  efl'ect  from  the  creation  of  the  trust."   (See  also  Cruise 
Dig.  vol.  1,  p.  421;    Sander's  Uses  and  Trusts,  vol.  1,  p. 
343;  Hill  on  Trust,  p.  87;  Adams's  Eq.  side  page  23.)   To 
the  support  of  this  text  many  cases  are  cited.     American 
text  writers  adopt  the  same  interpretation.     (Rents  Com. 
vol.  4,  p.  343,  10th  ed. ;  Stoiy's  Eq.  Jur.  vol.  2,  sec.  972; 
TVilliird's  Eq.  p.  413;  Bouvier's  Inst.  Am.  Law,  vol.  2,  sec. 
1902;  Washburn  on  Real  Property,  vol.  2,  p.  191.)    Tbe 
American  decisions  follow  in  the  same  course.     (//wrreHv. 
Joy,  IG  Mass.  221;  Stcere  v.  Sleeve,  5  Johns.  Ch.  1;  Rmh- 
BiiiU  12  llich.  Eq.  R.  S.  C.  213;   Raybold  v.  IlaybM,  20 
Peun.  St.  308.)     So  that  no  doubt  remains  as  to  the  re- 
ceived construction  of  the  statute  of  Charles  Second,  eitber 
in  England  or  America.     It  will  be  seen  that  the  courts 
held  not  only  that  the  creation  or  declaration,  etc.,  of  a  trust 
need  not  be  in  writing,  but  went  very  far  in  admitting  in- 
formal wviUng?^  iu  manifestation  or  proof,  hence  the  modi- 
ficutiou  of  Ibo  3inft\\^\i  ^IwixsA^^  \ii^  '&N».\ft  V^vslation,  the  ob- 
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ject  of  wbicb  probably  was  to  provide  tbat  tbe  powers  or 
duties  meDiioueil  in  tbe  seventb  and  niutb  sections  of  29 
Car.  II»  cb.  3,  sboukl  not  only  be  exercised  by  instrument 
iu  writing,  but  tbat  sucb  writiiig  sbould  be  of  an 
esplicit*and  solemn  *cliaracter,  referring  directly  to  [*484] 
the  S[>eoial  matter  in  bund;  but  still  tbo  statute  as 
modified  remained,  as  before,  a  statute  of  proof.     So  far  as 
decisions  liave  been  made  upon  tbis  subject,  tbcy  sustain 
tbis  view,  as  will  presently  be  sbown.     Sucb  seems  to  be 
tbe  natural  conclusion.     It  can  bardly  be  said  tbat  any  of 
tbe  modified  statutes  are  more  mandatory  to  tbe  }>oint,  tbat 
tbe  instrument  toucbiug  tbe  trust  sbould  itself  be  in  writ- 
ing, tban  tbe  seventb  and  uintli  sections  29  Car.  II,  cb.  3, 
read  and  construed  togetber,  as  tbey  were  evidently  in- 
tended to  be;  yet  under  tbeso  sections  courts  bad  beld  for 
80  long  a  period  tbat  tbe  instrument  itself  need  not  be  in 
writing,  so  tbat  it  was  tbus  manifested,  or  proved,  tbat  leg- 
islation was  tbe  only  means  of  escape  from  sucb  rule  of  de- 
eisioUy  wbicb  also  allowed  tbe  admission  of  loose  proofs, 
apimreutly  not  contemplated  by  tbe  statute.     Tbis  danger 
is  obviated  by  tbe  modified  statutes;  but  it  will  be  observed 
tbat  all  sucb  statutes  make  specification  of  different  exer- 
cises of  iK>wer  or  duty  toucbing  trusts;  tbat  of  tbe  State  of 
Nevada  speaks  of  creation,  grant,  assignment,  surrender, 
and  declaration.     Tbese  words  are  not  synonymous  terms; 
kence  it  follows  tbat  tbe  object  of  tbe  statute  is  accom- 
plLsbed  if  eitber  be  in  writing  by  deed  or  conveyance,  and 
duly  signed,  according  to  tbe  particular  purpose  to  bo  at- 
tained by  tbe  individual  instrument.     To  create  a  trust,  for 
instance,  is  to  do  one  act,  and  for  one  purpose.     To  declare 
a  trust,  to  do  anotber,  and  for  auotber  puri)ose.     To  create 
is  to  call  into  existence.     To  declare  is  to  make  clear  a  pre- 
existenoe.     A  declaration  of  trust,  says  Bouvier,  is  ''tbe 
act  by  wbicb  an  individual  acknowledges  tbat  a  property, 
tbo  title  of  wbicb  be  bolds,  does  in  fact  belong  to  anotber, 
for  wbose  use  be  bolds  tbe  same.     Tbe  instrument  in  wbicb 
tbo  acknowledgment  is  made  is  also  called  a  declaration 
of  trust.'* 

Tbis  view  is  sustained  by  tbe  autborities,   botb   text 
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writers,  with  the  exception  of  Judge  Willard.  and  bytlie 
courts  without  exception  as  appears  so  far  as  in  the  consid- 
eration  of  this  case  access  could  be  had  to  the  reports; 
(Bouv.  Stat.  Frauds,  sec.  144;  Storj  Eq.  Jar.,  sec.  972; 
Wash.  Heal  Prop.,  191;  Hill  on  Ti-us.,  Am.  notes,  86,  note 
2;  Bouv.  lust.  vol.  2,  sec.  1902.)     lu  Jenkiaa  v.  ElJridge^ 

Story,  C.  C.  B.  181),  Judge  Story  uses  this  language: 
[*485]  **My  opinion  has  proceeded  upon  the  ground  *tiiat 

there  is  no  substantial  difference  between  the  sttii- 
ute  of  frauds  of  Massachusetts,  either  tinder  the  act  of  17S3, 
ch.  37,  sec.  3,  or  the  Bevised  Statutes  of  1835,  oh.  69,  sec. 
31,  and  the  statute  of  39  Car.  II,  ch.  3,  on  the  subjeet  of 
trusts;  and  such  is  the  conclusion  to  which  I  have  arrived, 
upon  the  examination  of  these  statutes*'*  So  far  as  the  pre^* 
ent  question  is  involved,   the  language  of  the  Massneija* 
setts  statute  of  1835  is  substantially  that  of  Nevada;  it  rsAfls 
thus:    Section  30.  ''No  trust  concerning  lands,  excepting 
such  as  may  arise  or  result  by  implication  of  law,  shall  be 
created  or  declared,  unless  by  instrument  in  writing,  signed 
by   the  party  creating  or  declariug  the   same,  or  by  bis 
attorney."    The  statute  of  Wisconsin  is  the  same  as  that  of 
Nevada.    (R.  S.  ch.  106,  sec.  6.)     In  While  v.  FUzgerald,  il 
^vas  sought  to  enforce  a  trust  in  favor  of  John  White,  (as 
the  suit  was  originally  brought)  as  against  the  administra* 
tor,  and  heirs  at  hiw,  of  Garet  M.  Fitzgerald,  and  one  Mol* 
len,  grantor  of  Fitzgerald,  as  to  property  purchased  in  1854, 
for  joint  account  of  White  &  Fitzgerald,  the  deed  of  whicb 
was  taken  in  the  name  of  Fitzgerald.     There  was  an  ond 
agreement  between  White  and  Fitzgerald  as  to  the  purchase, 
and  it  was  claimed  on  behulf  of  White  that  a  certain  written 
instrument,  executed  by  Fitzgerald  in  1857,  was  a  declara- 
tion of  trust.     The  circuit  judge  found  for  defendants.  On 
appeal,  counsel  distinctly  mode  the  point  that  the  statute  of 
New  York,  from  which  that  of  Wisconsin  was  taken,  wis 
intended  ''  to  abridge  and  simplify  the  language  of  29  Car. 
II,  cb.  3,  and  not  to  abridge  the  means  of  declaring  or  evi* 
dencing  the  creation  or  existence  of  a  trust.**     The  ooiui 
held  that  the  declaration  was  good,  unless  in  the  time  whidi 
hod  elapsed  before  it  was  made,  Fitzgerald  liacl  tmnsfemd 
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tbe  land  to  innocent  bona  fide  pnrchaserfl,  nnd  the  decree  of 
the  oiixsuit  court  was  reversed.  (  fVhUe  v.  Httgerahl^  19  Wis. 
489).  In  Maine,  where  the  statute  prior  to  1841  provided, 
ais  to  an  express  trust,  that  it  ''  must  be  created  and  mani- 
fested by  some  writing,  signed  by  the  party  creating  or  de- 
claring it,  or  by  his  attorney."  (R.  S.  ch.  91,  sec.  31.)  It 
was  held  in  Brown  v.  Lnnt  (37  Me.  423),  that  under  such 
section  ^*  a  parol  trust  may  exist,  and  may  be  executed  vol- 
untarily." 

*In  1841  the  statute  was  altered  to  read  thus :  ''There  [^486] 
can  be  no  trust  concerning  lands,  except  trusts  aris- 
ing or  resulting  by  implication  of  law,  unless  created  or  de- 
clared by  some  writing,  signed  by  the  party,  or  his  attor- 
ney." (B.  S.  Ch.  91,  sec.  11.)  Discussing  that  section  in 
Btxigg  v.  Pwdk^  (42  Me.  502),  Appleton,  justice,  deliver- 
ing the  opinion  of  the  court,  concurred  in  by  four  of  the  six 
other  judges,  says:  "But  it  is  entirely  immaterial  whether 
the  ti-ust  is  evidenced  by  a  writing  made,  before  or  after  the 
purchase.  The  written  declaration  of  a  trust,  parol  in  its 
origin,  is  as  valid  as  if  its  creation  had  been  by  writing." 
The  statute  in  New  York  is  verbaiim  with  that  of  Nevada. 
In  Beiil  v.  JfUchf  (33  Barb.  9)  it  was  attempted  to  enforce  a 
trust  against  a  judgment  creditor  of  the  trustee,  upon  the 
following  state  of  facts:  In  1847  the  parents  of  Mary  Siemou 
furnished  money  to  one  Youngs  to  buy  an  estate,  upon  the 
understanding  that  he  should  hold  it  for  the  benefit  of  Mary 
Yonngs  took  the  deed  in  his  own  name.  In  1849  judgment 
was  recovered  against  Youngs.  In  May,  1853,  Youngs  con- 
veyed to  Mary  the  land.  On  June  25,  1853,  the  property 
was  sold,  on  execution  against  Youngs,  and  Austin  became 
{be  purchaser.  Pronouncing  the  opinion  of  the  court,  Em- 
ott,  J.,  says:  ''There  is  no  doubt  that  Yonngs  was  morally 
bound  to  surrender  and  convey  these  premises  to  the  plaintiff; 
that  she  was  clearly  and  exclusively  entitled  to  them;  and  that 
neither  the  original  agreement  nor  its  execution,  by  placing 
the  legal  title  in  her,  was  a  fraud  upon  any  one.  If  this 
agreement  or  trust  had  been  expressed  in  writing,  it  would 
evidently  have  been  valid  and  effectual,  at  least  to  protect 
the  plaintiff  from  the  creditors  of  Youngs.    Now  if  the  statute 
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of  frauds  would  have  been  in  the  way  of  the  subjection  of 
this  property  to  the  trust,  if  Youngs  had  never  recog- 
nized or  acted  upon  it,  that  was  a  defect  in  the  evidence 
of  the  trust,  and  not  in  the  nature  of  the  trust  itaeit. 
The  hiw  refuses  its  aid  to  euforce  agreements  creating 
trusts  or  charges  upon  lands,  when  they  rest  oltogetber 
in  parol,  not  because  the  trusts  are  therefore  void,  bnt  be- 
cause it  will  not  permit  them  to  be  proved  by  such  evidence. 
When  a  person  who  has  received  the  title  to  lands  purchased 
for  the  benefit  of  another,  although  without  having  declared 

the  fact  in  writing,  recognizes  and  fulfills  the  trust 
[*487]  *it  is  not  the  duty  of  the  oourt  to  deny  it«  existence. 

The  trustee  may  admit  the  facts  in  an  action,  dis- 
pense with  proof,  and  thus  authorize  the  court  to  establish 
and  enforce  the  rights  of  the  ceattiique  U'usi.  If  he  does  not 
plead  the  statute  he  waives  its  protection.  If  he  fulfills  tbe 
trust  by  conveying  the  property  to  the  true  owner,  there  is 
no  rule  in  equity  which  will  impeach  the  title  thus  ac- 
quired." 

Whether  the  trustee  executes  or  only  admits  the  trasts, 
ho  Bupplies  the  defects  iu  the  proof  of  the  original  equities, 
and  establishes  not  mei-ely  that  his  title  is,  but  that  it  al- 
ways has  been,  subject  to  tliese  equities.     If  the  deed  from 
Youngs  to  the  plaintiff  cannot  be  upheld  against  the  ante- 
cedent judgment  against  Youngs,  it  cannot  be  upheld  against 
subsequent  judgments,  at  least  as  to  his  debts  then  exist- 
ing.    The  only  consideration  for  this  deed  is  the  original 
equity  of  the  plaintiff.     But  for  that  it  is  a  voluntary  con- 
veyance, a  gift  from  Youngs  to  plaintiff,  and  so  liable  to 
impeachment  by  the  creditors  of  the  former  whenever  their 
judgments  are  recovered.     But  if  it  bo   sustained  by  the 
equity  of  the  plaintiff,  that  was  not  created  by  the  deed,  nor 
at  the  time  of  the  deed;  it  was  simply  coufesseil  by  tbedeeil 
as  having  always  existed;  and  being  establislied  it  takes  pre- 
cedence at  once  of  all  general  legal  liens  upon  the  estate  of 
the  trustee.  The  plainlifF  had  decree,  and  upon  appeal  under 
the  title  of  Siemon  v.  Schurck,  the  case  will  be  foatul  iu  29 
N.  Y.  51)8,  \vhere  the  decree  was  afiirmed,  Justice  Hoge* 
boom  deciding  the  case  upon  other  grounds,  and  Joslioa 
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!>avis  approving  the  opinion  of  Justice  Emott  in  addition 
o  ilxe  reasons  of  Hogeboom,  J.,  tbe  other  judges  concui*- 
iug  without  special  opinion. 

lu  IVtijIU  V.  Douglass  (3  Seld.  664)  the  question  was, 
shelber  on  attaching  creditor  against  the  Towauda  Bank 
ikonld  hold  as  against  the  grantee  of  the  bank  and  one  who 
lieldy  or  appeared  to  hold,  the  title  by  deed  absolute,  from 
other  source  when  (he  attachment  was  levied. 

Juadeed  mode  to  the  defendant  by  the  Towanda  Bank, 
and  another  executed  a  month  after  the  attachment,  and  four 
years  after  the  apparent  investiture  of  title  in  the  co-grantor 
with  the  bank  was  a  recital,  claimed  by  the  attaching  cred- 
itor to  be  a  declaration  of  trust.     Delivering  the 
opinion  of  the  court,  Buggies,  0.  J.,  *though  hold-  [*488] 
ing  that  upon  the  special  finding  of  the  jury  the  pre- 
sumption must  be  that  the  trust  was  created  or  declared  by 
deed  or  conveyance  as  required  by  the  statute,  proceeds  to 
further  investigation  and  says:  ''But  if  we  are  at  liberty  to 
look  into  the  other  facts  found  by  the  jury,  for  the  purpose 
of  ascertaining  whether  Mr.  Dana  took  tbe  shei-ifiTs  certifi- 
cate and  the  deed  from  Dennis  as  a  passive  trustee  of  the 
Towanda  Bank,  we  find  what  in  my  opinion  is  abundantly 
sufficient  evidence  of  the  fact.     I  allude  to  the  deed  executed 
by  Mr.  Dana  and  the  Towanda  Bank  to  the  defendant  Doug- 
lass.    In  this  deed  it  is  distinctly  recited  that  the  premises 
in  question  had  been  conveyed  to,  and  the  title  thereof 
vested  in,  Mr.  Dana  as  the  trustee,  and  for  the  use  of  the 
Towanda  Bank.     To  my  mind  this  appeara  to  be  a  clear  and 
valid  declaration  of  trust  between  the  trustee  and  the  bene- 
ficiaiy.     Both  were  parties  to  the  deed.    This,  adcording  to 
my  understanding  of  it,  was  not  the  creation  of  a  new  trust 
at  the  date  of  the  last  mentioned  deed  in  1843,  but  a  solemn 
declaration  that  the  trust  had  in  fact  existed  from  the  time 
the  premises  were  conveyed  to  Dana.     These  parties,  Daua 
and  the  Towanda  Bank,  are  bound  by  the  declaration;  and 
so  is  Douglass  the  defendant.     They  were  all  parties  to  tlie 
dOed  containing  it.     It  showed  the  relation  in  which  in 
in  reality  Dana  and  the  Towanda  Bank  stood  to  each  other 
from  the  beginning.     It  is  of  no  importance  that  the  object 
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of  ibat  deed  was  to  convey  the  title  to  Donglass.    Nor  is  it 
(»f  auv  consequeuce  what  effect  the  declaration  had  upon  ike 
title  attempted  to  be  convejed  by  that  deed.     With  ibat 
deed  before  their  eyes,  the  jury  could  hiwe  found  no  othei 
Terdict  than  they  did  in  relation  to  the  trust  on  which  Dana 
took  the  sheriff's  certificate  and  the  deed  from  Dennis.  It 
was  a  declaration  of  trust  by  a  deed  in  writing,  signed  bj 
the  party  declaring  the  same;  and  this  is  all  the  statate  re- 
quires.    It  is  precisely  the  instmmeut  the  statate  requires 
to  show  that  the  trustee  was  not  the  owner  of  the  land  bj 
virtue  of  conveyances  to  him  absolute  on  their  face;  and 
this  was  evidently  the  reason  why  the  Towanda  Bank  joineil 
in  the  deed  to  Douglass.     The  statute  prescribes  no  {lartic- 
ular  form  by  which  the  trust  is  to  be  created  or  declared. 
Under  our  former  statute  in  relation  to  this  subject,  it  was 
only  necessary  that  the  trust  should  be  manifested  in 
[*489]  writing;  *and  therefore  letters  from  the  trustee  de- 
claring the  trust  were  sufficient.     Such  is  the  law  of 
England.     (Stat  29  Car.  II,  Ch.  3,  sec.  7;  Forster  v.  fla/f,3 
Ves.  Jan.  096.) 

'*Our  present  statute  requires  that  the  tnist  should  be 
created  or  declared  by  deed  or  conveyance  in  writing,  sub- 
scribed by  the  party  creating  or  declaring  the  trust.  But 
it  need  not  be  done  in  the  form  of  a  grant.  A  declaratiou 
of  trust  is  not  a  grant.  It  may  be  contained  in  the  reciting 
part  of  a  conveyance.  Such  a  recital  in  an  indenture  is  the 
solemn  declaration  of  the  existence  of  the  facts  recited,  and 
if  the  trustee  and  the  cestui  que  trust  are  parties  to  the  con- 
veyance, the  trust  is  as  well  and  effectually  declared  in  that 
form  as  any  other." 

Opposed  to  these  decisions  is  the  dictum  of  Judge  Wil- 
lard,  in  his  work  on  Equity  Jurisprudence,  page  414.  He 
says:  **Itwas  evidently  the  intention  of  the  legislature  to 
alter  the  former  law,  and  to  require  a  writing  in  order  to 
create,  etc.,  the  trust;  and,  to  give  more  solemnity  to  tbe 
transaction,  they  required  the  writing  to  be  subscribed  bj 
the  party  creating,  etc.,  the  trust,  or  by  his  lawful  agent,  etc. 
This  is  plain  from  a  reference  to  the  notes  of  the  revisers 
and  to  the  decision  of  the  court  of  errors  in  1841  under  a 
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corresponding  olionge  of  phraseology  in  the  second  title  of 
tbe  some  chapter.    The  section  must  then  be  understood  as 
xeqniring  the  declaration  creating  the  trust  to  be  reduced  to 
irriting  at  the  time  it  was  made,  and  to  be  subscribed  by 
tke  party  who  thus  creates  it."    As  no  authorities  are  cited, 
save  as  to  the  matter  of  subscription,  the  deduction  bears 
only  the  weight  of  the  individual  authority  of  the  writer. 
However  great  that  may  be,  it  cannot  counter  or  overbalance 
the  authorities  before  quoted.     Testing  this  case  by  them, 
it  follows  that  the  district  court  properly  admitted   the 
written  instrument  of  the  fourteenth  of  May;  that  the  sec- 
ond objection  thereto  was  not  well  taken ;  that  such  instru- 
ment was  a  valid  declaration  of  trust,  in  compliance  with 
the  statute,  and  that  a  trust  exists  as  so  declared,  which 
must  take  precedence  of  plaintiffs'  mortgage  to  the  extent 
of  one-half  the  property  described  therein,  unless  they  are 
bonujide  purchasers  for  a  valuable  consideration  without  no- 
tice.   The  question  of  notice  does  not  arise  in  the  view 
taken  by  this  court  of  this  case.     Are  they  then  bona 
fide  purchasers  for  a  *valuable  consideration?    The  [*490] 
district  court  finds  the  following  facts,  which  are 
pertinent  to  that  inquiry:  ''In  the  month  of  September,  a.d. 
1867,  the  defendant  Howard  was  authorized  by  said  firm, 
through  said  B.  F.  Hastings,  to  'overdraw'  from  the  bank 
a  certain  amount  of  money.     Howard  did  so  obtain  money 
from  the  bank,  and  within  a  very  few  days  thereafter,  to 
wit,  on  or  about  the  seventeenth  day  of  said  month  of  Sep- 
tember, 1867,  he  was  found  to  be  indebted  to  the  bank  in 
an  amount  exceeding  $14,000,  but  less  than  $15,000 — the 
precise  sum  does  not  appear — upon  the  last  mentioned  date 
or  the  day  following.     At  all  events,  upon  the  eighteenth 
day  of  September,  1867,  upon  a  conference  had  between  the 
plaintiff  John  Sime  and  the  defendant  Howard,  it  was  agreed 
between  these  two  parties  that  there  should  be  placed  upon 
the  books  of  the  bank  a  credit  in  favor  of  Howard  for  a  suffi- 
cient amount  of  money  to  make  up  with  the  existing  debt  of 
Howard  the  sum  of  $15,000,  upon  Howard  giving  to  Mr. 
Sime,  for  the  benefit  of  the  firm,  a  deed  of  conveyance,  ab- 
solute in  form,  (to  operate  as  a  mortgage)  of  the  one-half 
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interest  of  the  property  described  in  the  complaint,  for  the 
secnving  of  tho  repayment  of  said  money  so  loaned.  Tbe 
money  was  so  placed  to  the  credit  of  Howard,  and  Howard 
thereupon  made  and  executed,  and  upon  the  following  kj 
acknowledged  the  mortgage  and  delivered  the  same,  us  al- 
leged in  plaintiffs*  complaint. 

As  neither  the  district  court  nor  the  plaintiffs  have  sliown 
any  specific  sum  advanced  contemporaneouly  with  tbe  exe- 
cution of  this  mortgage,  this  court  cannot  do  so,  and  tbe 
whole  sum  mn^t  be  regarded  as  a  debt  prioedent  to  the 
mortgage.  The  rule  of  equity  is,  that  where  thero  is  ft  pur- 
chase of  real  estate  from  the  legal  owner,  and  no  considera- 
tion is  paid,  or  the  property  passes  in  payment  of  or  as  ft 
security  for  a  pre-existing  debt,  the  grantee  takes  snbjeci 
to  all  existing  equities  against  the  grantor.  {Powdly^H- 
fries,  4.  Scam.  887 ;  Dlckerson  v.  Tillinghastf  4  Paige,  215; 
Braffg  v.  Paull,  42  Me.  502;  ileiritl  v.  Northern  J2.  B.  Co^ 
12  Barb.  G09;  Jett;e^v.  Palmer,  7  Johns.  Ch.  64;  Jackaon^* 
Myers,  11  Wend.  535.) 

As  tho  declaration  is  sufficient  under  the  statute,  and 
plaintiffs  under  the  rule  quoted  cannot  be  coiisitl- 
[*491]  ered  bona  fide  purchasers  *for  a  valuable  consiJew- 
tion,  it  follows  that  the  district  court  not  only  did 
not  err,  as  objected  by  plaintiffs  in  admitting  such  declare* 
tioii,  but  also  that  its  subsequent  decree  was  correct.  It  is 
affirmed;  modified,  however,  so  as  to  be  for  "gold  coin  of 
tho  United  States  of  America." 

Johnson^  J.,  did  not  participate  in  the  foregoing  decision. 
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rm?.  STATE  OF  NEVADA,  Eespondent,  v.  THE  FIRST 
NATIONAL  BANK  et  al.,  Appellants— No.  3. 

[4  NiTADA,  491.} 

fjoexai — ^PziAXNTm  nr  Action  vob  Dklinqoeiit  School  Taxis.— The  "  StAto 
of  Nevada"  is  the  proper  party  plaintiff  ia  a  suit  for  delioqnent  school 
taxes,  under  section  33  of  the  act  of  March  20,  1865,  relating  to  schools 
(Btat.  1864-5,  419).    Johnson,  J.,  disaeTiting, 

Appeal  from  the  District  Court  of  the  Sixth  Judioial 
[>i8trict,  Lander  Goimtj. 

Thomas  Wren  and  George  S.  Supp,  for  Appellants, 

J7.  JUayerAaum,  for  Respondent. 

By  the  Court,  Whitman,  J.  ; 

Appellants  object  to  the  judgment  rendered  on  default: 
B^rst.  That  '^  the  complaiut  does  not  show  a  cause  of  ac- 
don  in  favor  of  the  plaintiff;'*  Second.  That  '^the 
real  parties  in  interest  are  the  ^inhabitants  of  Aus-  [^492] 
tin  school  district,  and  the  action  should  have  been 
prosecuted  in  the  name  of  the  trustees  of  said  district." 

The  action  is  brought  under  the  "Act  to  provide  for  the 
maintenance  and  supervision  of  public  schools,*'  approved 
Ifarch  20,  18G5,  and  the  plaintiff  is  as  prescribed  by  the 
thirty-fifth  section  thereof. 

Tho  judgment  is  affirmed. 


Johnson,  J.,  dissenting: 

Tills  appeal  is  from  a  judgment  of  the  district  court  of  the 
sixth  judicial  district  against  the  First  National  Bank  et  al., 
Bvberein  the  State  of  Nevada  was  tho  plaintiff,  to  recover  a 
sum  of  money  levied  in  pursuance  of  a  special  election  for 
the  purpose  of  building  a  school-house  in  the  Austin  city 
school  district.  Tho  prevailing  opinion  shows  the  points 
made  by  appellants,  which  present  but  a  single  question, 
(whether  the  action  was  properly  brought  in  tho  name  of  the 
State.     In  my  judgment  it  was  not. 

In  the  absence  of  statutory  law  creating  boards  of  school 
trustees  corporations^  it  has  quite  uniformly  been  held  that 
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Bach  boards  may  be  considered  quasi  corporatioDS,  with 
certain  powers  and  responeibilities,  oo-extensive  with  the 
duties  imposed  on  them,  among  which  are  that  ofsaiDgand 
being  sued,  in  respect  to  the  matters  committed  to  their 
charge.  (Ang.  Corp.,  §24;  1  Cow.,  260;  Id.,  670;  5  Cow., 
300;  13  Mass.  192.) 

But  if  even  this  were  not  the  settled  law  in  this  State,  the 
statute  has  removed  all  doubt.  **  The  district  boards  o{ 
school  trustees  shall  constitute  a  body  corporate.  *  *  * 
Said  boards  of  trustees  shall  have  further  power,  directed 
bj  a  vote  of  thei^  district,  to  purchase,  receive,  hold  and 
convey  real  or  personal  property  for  school  purposes;  to 
build,  purchase,  hire  and  repair  school-houses,  and  to  sup- 
ply the  same  with  necessary  furniture,  and  to  fix  the  loca- 
tion of  school-houses."  (Acts  1864*5,  p.  419,  sec.  25.) 

If  such  boards  in  the  absence  of  a  statute  may  be  treated 
as  corporations,  with  the  power  **  to  sue  and  be  sued,"  cer- 
tainly when,  as  shown  here,  the  statute  has  expressly dddired 
them  to  be  bodies  corporate,  they  must  possess  the  like 
power,  unless  restricted  by  provisions  of  this  or 
[^493]  some  other  act.  But  it  is  claimed  that  the  *effect 
of  section  35  of  the  school  law  is  to  authorize  suits 
of  this  character  to  be  prosecuted  in  the  name  of  the  State. 
The  part  of  the  act  thus  refeiTed  to  is  as  follows:  ''Aod 
said  tax,  if  not  paid  within  the  time  limited  in  the  next  suc- 
ceeding section  for  its  payment,  shall  be  recovered  by  suit, 
in  the  same  manner  and  with  the  same  costs  as  delinqaent 
State  and  county  taxes."  My  understanding  of  this  part 
of  the  section,  i.  e.,  ''in  the  same  manner,"  is  merelja 
general  direction  as  to  the  form  of  the  action  and  mode  of 
l)rocedure,  without  reference  to  the  question  of  parties  to 
such  action,  leaving  it  in  that  regard  controlled  by  the  gen- 
eral principles  before  stated,  and  the  further  provision  of 
our  code,  that  all  civil  actions  shall  be  prosecuted  in  the 
name  of  the  real  party  in  interest,  which  in  this  case  was 
the  board  of  trustees  in  their  corporate  capacity. 

On  a  former  occasion  this  court,  in  the  case  of  the  Stok 
v.  Yellow  Jacket  Co,  (5  Nev.  41G),  had  before  it  an  action  of 
a  similar  cbaractei,  auA.  '^xo^wiwXftiL  \\i  ike  same  way,  but 
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be  qnestion  now  made  was  expressly  waived  bj  counsel  at 
hai  limey  and  the  judgment  of  tbe  court  taken  on  other 
)ointB.  Indeed,  the  views  here  expressed  were  in  some 
neasure  sanctioned  in  that  instance,  in  permitting  the  at- 
•omej-general  to  represent  the  Yellow  Jacket  company,  the 
)arty  adverse  to  the  State;  whereas,  if  the  suit  was  properly 
siroseoaied  in  the  name  of  the  State,  this  could  not  have 
3een  allowed,  as  it  is  the  duty  of  that  officer  under  the  law 
x>  repi*eseut  the  State  in  all  cases  wherein  it  is  a  party,  in 
Ills  court.  I  did  not  conceive  then  that  it  was,  properly 
peaking,  a  State  snit^  and  hence  supposed  that  the  attorney- 
;eneral  might  appear  for  the  defendant  without  violating 
nj  official  duty. 

Bntertaining  these  views,  I  must  dissent  from  the  reason- 
Qg  and  judgment  of  my  associates  in  this  case* 


WHITMAN  GOLD  AND  SILVER  MINING  COMPANY, 
Respondent,  v.  F.  A.  TRITLE  et  al..  Appellants. 

[4  Nbvada,  494.] 

I>zjffAND,  XTB  PxrapoBB  IN  Tboykb  AND  Bkplkyin. — The  only  purpose  of  prov* 
ing  A  demand  in  the  actionn  of  trover  and  replevin,  is  to  show  the  de- 
fendant's poBsession  wrongful. 

mac — Fob  Pxbsoval  Pbopkbt¥  UNNicoi-aaABT. — Where  the  owner  of  per- 
sonal  property  does  not  part  with  it  voluntarily,  but  it  is  tortiously  taken 
from  his  possession,  or  any  act  Ia  done  which  makes  the  possession  of 
tbe  person  having  it  wrongful,  no  demand  is  necessary  to  be  shown  to 
•ntitle  the  owner  to  a  recovery  of  it. 

DBX — In  Action  to  Bkcotkb  Yaluk  of  Pkbsonal  Pbopbbtt. — If  no  de- 
mand be  necessary  in  an  action  to  recover  certain  8p«;ci&c  personal 
property,  no  demand  is  necessary  in  an  action  brought  to  recuvtr  its 
Toloo  only. 

kcmox  fob  Valub  of  Wood  Cut  and  Sold  by  Tbbspassebs. — Where  tres- 
passers cut  wood  on  lands  belonging  to  plaintiff,  and  sold  it  to  defend- 
ants, who  were  bona  fide  purchasers:  Udd,  that  no  previous  demand 
wus  requisite  to  sustain  an  action  fur  the  recovery  of  the  wood  or  its 
▼olne. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
riot.  Storey  County. 
The  facts  are  stated  iu  the  opinion. 

(1)  3  Ner.  OCT. 
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Aldnch  and  DeLong,  for  Appellants: 

As  to  necessity  of  demand.     (Greenl.  Ev.  694,  695, 6%, 
642  d  seq.) 

A.  C.  EUis,  for  Beapondent : 

No  demand  was  necessary  to  be  proved,  nor  was  it  neces- 
sary to  plead  a  demand.  (3  Nev.  557;  Chit.  PI.  155,  and 
cases  cited.) 

[*497]      *By  the  Conrt,  Lewis,  C.  J. : 

Tbis  action  is  brought  to  recover  the  snm  of  six  thonsapd 
dollars;  the  value  of  a  large  amount  of  fire>wood  belooging 
to  the  plaintiff,  which  it  is  alleged  was  wrongfully  converted 
by  the  defendants.  Issue  having  been  taken  on  all  the  ma- 
terial allegations  of  the  complaint  a  trial  was  had,  which 
resulted  in  a  verdict  in  favor  of  the  plaintiff  for  the  snm  of 
fifteen  hundred  and  eighty-one  dollars.  From  the  judgment, 
and  the  order  refusing  a  new  trial,  the  defendants  appeal. 
It  appears  from  the  record  that  the  defendants  were  bona  fide 
purchasers  of  the  wood,  having  no  notice  at  the  time  of  the 
purchase  that  their  vendors  had  cut  it  on  the  plaintiff's  prem- 
ises, or  that  they  were  not  the  rightful  owuei-s.  It  is  there- 
fore urged  that  this  is  a  case  in  which  it  is  necessary  for 
the  plaintiff  to  prove  a  demand  for  the  wood,  and  a  refusal 
of  the  defendants  to  return  it,  before  a  recovery  can  be  had. 
Assuming  that  no  sufficient  demand  was  shown  by  the  plaint- 
iff, counsel  for  defendants  contend  that  the  verdict  is  for 
that  reason  erroneous,  and  should  be  set  aside. 

As  there  is  nothing  in  the  statute  of  this  State  making  a 
demand  necessary,  either  in  an  action  to  recover  specific 
personal  property,  or  an  action  of  this  kind,  where  the  value 
only  is  sought  to  be  recovered,  we  must  look  to  the  decis- 
ions of  the  courts  in  actions  of  a  similar  character  at  com- 
mon law  for  a  solution  of  the  question,  as  to  whether  a  de- 
mand is  necessary  or  not;  and  if  it  be  found  that  it  is  not 
necessary  under  the  old  practice,  there  can  be  no  reason  or 
authority  for  requiring  it  in  this  action,  under  our  form  of 
procedure.  The  opinion  that  a  demand  is  an  essential  pre- 
requisite in  a\\  fitcWoiva  \.o  x^^ioset  personal  property  or  its 
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mine,  under  the  modern  practice,  doubtless  Las  its  founda- 
iou  in  the  mistaken  belief  that  it  was  essential  to  the  main- 
;enance  of  the  old  action  of  trover  or  replevin.  But  a 
lemond  in  neither  of  those  actions  was  ever  ^neces-  [*498] 
iSLTj,  except  for  the  purpose  of  showing  a  conversion 
:>r  an  unlawful  holding  of  the  property.  A  demand  in  cases  of 
iiiis  kind  has  never,  we  apprehend,  served  any  purpose  be* 
jTond  that.  The  old  action  of  trover  was  founded  on  a  fic- 
tion. It  was  assumed,  for  example,  by  A.  the  plaintiff,  tliat 
lie  had  lost  certain  property,  and  that  B.  had  found  and  con- 
certed it  to  his  own  use.  Such  being  the  case,  B.'s  posses- 
sion was  of  course  lawful,  until  it  was  shown  in  some  way 
that  he  converted  it  to  his  own  use,  for  it  was  not  con- 
sidered unlawful  to  take  into  possession  property  which  had 
been  found.  Hence  the  plaintiff  generally  could  only  show 
that  B.'s  possession  was  wrongful  by  proving  a  demand  upon 
bim  for  the  property,  and  a  refusal  to  return  it.  But  in 
that  action  even  a  demand  was  never  necessary,  if  it  could  be 
Bhown  in  any  other  way  that  he  had  converted  the  property. 
(1  Chit.  Fl.  157.)  So  in  trover  it  will  be  seen  a  demand 
served  no  purpose  beyond  that  of  establishing  a  conversion 
and  was  utterly  unnecessary  if  that  fact  could  be  proved  by 
any  other  means. 

By  analogy  to  this  practice  it  has  been  held  in  actions  of 
replevin  where  the  plaintiff  has  voluntarily  parted  with  his 
property  and  the  defendant  has  acquired  rightful  possession 
of  it,  that  it  is  necessary  to  make  a  demand  upon  the  defend- 
ant before  an  action  can  be  maintained  against  him.  But 
as  in  trover  so  in  replevin,  a  demand  can  answer,  no  pur- 
pose save  that  of  showing  the  defendant's  possession  to  be 
wrongful.  When,  therefore,  the  owner  does  not  voluntarily 
part  with  his  property  but  it  is  tortiously  taken  from  him, 
or  any  other  act  is  done  which  makes  the  possession  of  the 
defendant  wrongful,  no  demand  need  be  shown,  for  every 
detention  of  property  against  his  will  who  is  entitled  to  its 
possession  is  unlawful. 

'VVe  are  satisfied  that  the  authorities  fully  sustain  this 
proposition.  Such  was  the  view  taken  by  this  court  in  the 
cnse  of  Ferkina  v.  Bm-nes,  (3  Nev.  fi57)  in  which  it  was  said 
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that  in  actions  for  the  recovery  of  personal  property,  the 
plaintifT  makes  ont  Lis  case  whefi  he  shows  the  title  or  right 
of  possession  in  himself  and  an  unlawful  detention  hj  the 
defendant;  that  a  demand  is  never  necessary  in  sach  cases 
except  for  the  purpose  of  showing  the  detention  to  be 
wrongful;  and  that  when  that  fact  can  be  proven  in  any 

other  way  no  demand  need  be  shown. 
[^4993  ^he  opinion  in  that  case  is  relied  on  by  couDsel 
for  respondent  as  authority  in  his  favor  heie,  and 
he  argues  very  properly  that  if  no  demand  be  necessaiy  to 
enable  the  plaintiff  to  recover  the  property  itself,  it  is  eqiuJiy 
unnecessary  where  he  only  seeks  to  recover  its  value.  Tlisi 
case  was  decided  upon  a  philosophical  consideration  of  tlie 
question  discussed  rather  than  upon  an  examination  of  Je« 
cided  cases.  But  as  the  same  question  is  again  broo^l 
before  us  in  this  case,  we  have  taken  occasion  to  consult 
authorities,  and  after  a  thorough  investigation,  we  conclude 
that  the  opinion  expressed  by  us  in  that  case  is  fully  sus- 
tained by  the  great  weight  of  decisions,  and  certainly  seems 
to  be  grounded  upon  correct  principles. 

In  New  York,  it  is  true,  a  different  rule  has  been  adopted 
by  the  courts,  and  upon  the  authority  of  the  decisious  of 
that  State  the  same  rule  has  been  followed  in  Indiana. 

But  the  decisions  in  New  York  are  founded  ui)on  error 
and  a  misunderstanding  of  the  English  rule,  as  is  most 
clearly  shown  by  the  supreme  court  of  Massachusetts  iuthe 
case  of  Stuiilcf/  v.  Gaylord  (1  Cush.  536),  where  thisqaes- 
tion  is  elaborately  and  learnedly  reviewed,  and  the  doctrine 
of  the  New  York  cAses  entirely  repudiated;  the  court  hold- 
ing that  a  Itona  fide  purchase  from  one  who  had  the  actual 
possession  of  the  property,  but  without  any  right  to  retain 
possession  as  against  the  lawful  owner,  and  an  actual  tak- 
ing of  it  under  such  purchase  into  the  custody  of  the  pur- 
chaser would  subject  him  to  an  action  of  trespass  or  trover 
at  the  suit  of  the  lawful  owner  without  any  ]>revious  de- 
mand. And  in  the  case  of  Riky  v.  The  Boston  WaUr  P.  fa. 
(11  Cush.  11),  this  rule  is  reaffirmed  by  the  same  coori 
Such  is  also  the  view  taken  of  the  question  by  the  supreme 
court  of  Maine.    In  Galciu  v.  Smith  (2  Fair.  28),  it  appears 
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that  the  plaintiff,  being  the  owner  of  a  horse,  bailed  him  to, 
A.  to  be  used  for  a  limited  time  under  the  expectation  of  a 
purchase  by  the  hitter.  During  this  time  A.,  for  a  valuable 
cooBiderat^on  and  without  notice,  sold  the  horse  to  B.,  and 
he  in  like  manner  to  the  defendant  Smith,  and  it  was  held 
that  no  previous  demand  was  necessary  to  enable  the  owner 
to  maintain  replevin  agaiust  the  last  purchaser.  The  reas- 
oning by  which  this  last  conclusion  was  arrived  at  by  the 
court  is  thus  stated  in  the  opinion:  "It  is  assumed 
in  argument  on  the  part  of  the  ^counsel  for  the  de-  [^500] 
feudant  that  this  possession  was  lawful,  and  that 
a  demand  was  necessary  by  the  plaintiff  to  enable  him  to 
maintain  replevin,  and  if  his  premises  are  correct  he  is  sus- 
tained in  this  position  by  some  of  the  other  cases  cited. 
The  possession  of  the  defendant  did  not  subject  him  to  the 
impatation  of  anything  morally  wrong.  He  acted  in  good 
faith,  having  purchased  of  one  whom  he  supposed  to  have 
been  the  rightful  owner,  as  did  two  others  who  successively 
purchased  and  sold  the  horse  in  question.  But  their  sup- 
position did  not  accord  with  the  fact.  The  horse  was  from 
the  begiuning  the  property  of  the  plaintiff,  and  he  had 
never  authorized  either  of  these  sales.  Whoever  takes  the 
property  of  another  without  his  assent  express  or  implied, 
or  without  the  assent  of  some  one  authorized  to  act  in  his 
behalf,  takes  it  in  the  eye  of  the  law  tortiously.  His  pos- 
session is  not  lawful  against  the  true  owner.  That  is  un- 
lawful which  is  not  justified  or  warranted  by  law,  and  of 
this  character  may  be  some  acts  which  are  not  attended 
with  any  moral  turpitude.  A  party  honestly  and  fairly  and 
for  a  valuable  consideration  buys  goods  of  one  who  had 
stolen  them.  He  acquires  no  right  under  his  purchase. 
The  guilty  party  had  no  rightful  possession  against  the  ti*ue 
owner,  and  ho  could  convey  none  to  another.  The  pur- 
chaser is  not  charged  criminally,  because  innocent  of  any 
intentional  wrong;  but  the  owner  may  avail  himself  against 
him  of  all  civil  remedies  provided  by  law  for  the  protection 
of  property.  If  the  bailee  of  the  property  for  a  special 
purpose  sells  it  without  right,  the  purchaser  does  not  there- 
by acquire  a  lawful  title  or  possession.*'    This  language  is 
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adopted  by  the  supreme  court  of  Massachusetts,  in  SUxrk^ 
y.  Gaf/lord,  as  correctly  stating  the  lav. 

Such  is  also  the  rule  adopted  iu  New  Hampshire.  Hj/dt 
T.  NoUe  (13  N.  H.  494)  where  it  was  held  that  the  purchase 
of  property  from  one  wh6  had  no  power  to  sell,  when  the 
purchaser  took  a  delivery  of  it  aud  retained  possession, 
claiming  it  under  the  sale,  was  in  itself  a  conversion  bj  the 
purchfiser,  sufficient  to  enable  the  owner  to  maintain  trover 
against  him,  without  a  previous  demand.  (See  also  ION.  H.) 
So  too  in  Michigan  it  is  held  that  no  demand  is  necessiiry. 
See  li-udo  v.  Andei^son  (10  Mich.  357)  where  the  supreme 
court  discusses  this  question  in  this  manner:    ''But  tbe 

counsel  for  the  defendant  in  error  insists  this  prin- 
[*501]  ciple  *does  not  apply  to  a  purchaser  in  good  faith 

aud  without  notice;  that  to  render  the  defeDdani 
liable  to  a  suit  for  the  property,  a  previous  demand  should 
have  been  made.  This  exception  to  the  principle  just  stated 
seems  now  to  be  established  in  the  State  of  New  York,  as 
the  cases  cited  by  defendant's  counsel  sufficiently  show,  and 
the  authority  of  these  cases  has  been  recently  followed  iu  In- 
diana. So  far  as  the  New  York  rule  does  not  depeuJ  niwQ 
the  distinction  between  replevin  iu  tlie  cepit  and  deliihd  it 
seems  to  rest  iipon  tlio  principle  that  'a  man  who  innocently 
purchases  property,  supposing  he  should  acquire  a  good 
title,  ought  not  to  be  subjected  to  an  action  until  he  has  an 
opportunity  to  restore  the  goods  to  the  true  owner.'  The 
apparent  equity  of  this  rule  would  on  first  view  seem  to 
recommend  it.  But  upon  a  careful  examination  its  justice 
as  a  rule  of  law  will  be  found  to  be  more  api>arent  than  real, 
as  it  must  depend  upon  the  peculiar  circumstances  of  each 
particular  case,  and  its  injustice  would  be  manifest  if  ajv 
plied  to  a  cose  where  a  previous  demand  would  impose  a  se- 
rious inconvenience  upon  the  plaintiflF.  It  is  not  easy  to 
give  a  satisfactory  reason  why  the  true  owner,  who  has  been 
guilty  of  no  wrong  or  negligence,  should  be  prejudiceil  bja 
transaction  between  the  wrongful  tidier  of  his  property  aud 
a  third  person,  or  how  such  a  transaction  can  impose  ui)on 
him  a  new  obligation.  In  many  cases  a  previous  demand 
would  impose  upon  the  owner  a  serious  inconvenience,  and 
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in  some  cases  might  be  equivalent  to  a  denial  of  Lis  right. 
*  *  Why  should  the  right  of  the  plaintiff  to  recover  prop- 
erty be  made  to  depend  upon  the  good  faith  of  the  defend- 
ant, when  that  good  faith  is  no  defense  against  the  plaintiff's 
right  of  property  or  possession  where  a  previous  demand 
Las  been  made.  The  principle  upon  which  the  New  York 
rale  rests  might  properly  have  some  weight  with  the  court 
upon  a  question  of  costs  where  they  are  discretionary,  or 
might  justify  the  legislature  in  refusing  costs  to  the  ])laint- 
iff,  where  a  previous  demand  could  have  been  made  witliout 
Berions  risk  or  inconvenience,  and  the  suit  has  been  brought 
without  such  demand.  But  we  thiuk  the  principle  of  the 
nile  cannot  properly  be  extended  to  the  right  of  action. 
We  do  not  think  the  question  of  interest  or  good  faith  in  a 
party  receiving  possession  from  a  wrongful  taker  in 
Bnch  cases,  and  ^where  the  owner  has  been  guilty  [*502] 
*of  no  wrong  or  negligence,  can  have  any  bearing 
upon  the  right  of  recovery  in  a  civil  suit  for  the  property  or 
its  value,  and  such  is  clearly  the  weight  of  authority  both 
in  England  and  the  United  States." 

We  have  thus  quoted  at  length  from  the  opinion  of  the 
supreme  court  of  Michigan,  because  it  fully  and  exactly  ex- 
presses our  own  views  on  this  question.  And  although  the 
action  in  which  it  was  delivered  was  replevin,  still  the  views 
expressed  will  apply  with  equal  force  to  a  case  of  this  kind, 
where  it  is  sought  not  to  recover  the  property,  but  its  value; 
for  if  no  demand  be  necessary  when  it  is  sought  to  recover 
the  property  itself,  it  certainly  cannot  be  when  the  action  is 
brought  to  recover  its  value  only.  (See  also  Olestni  v.  j)/p}*- 
rOl,  20  Wis.  462.)  This  is  also  the  law  of  the  English 
oonrts.  {Soames  v.  JValls,  1  Car.  &  Payne,  400;  Yu/cs  v. 
Canisew,  3  C  &  P.  ICO),  where  Lord  Tenterdon  remarked, 
that  the  buying  of  goods  from  one  not  authorized  to  sell  was 
itself  a  conversion,  the  distinguished  chief  justice  evidently 
meaning  the  buying  and  taking  possession  under  the  pur- 
chase, for  the  purchase  alone  without  taking  possession 
would  not  perhaps  amount  to  conversion. 

The  defendants  in  this  case  purchased  from  persons  who 
were  trespaseers,  having  no  title  or  right  of  possession  to 
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the  property  sold  bj  them.  Such  beiog  the  case,  a  demand 
which  serves  uo  purpose  except  to  establish  a  conversion 
was  unnecessary,  because,  "to  employ  the  language  of  Lord 
EUenborough  in  Hurst  v.  Crwenuop  (2  Starkie  E.  806),  **the 
very  act  of  taking  the  goods  from  one  who  had  no  right  to 
dispose  of  them  was  of  itself  a  conversion.** 

Upon  principle  and  aulhority,  therefore,  we  conclude  that 
the  judgment  must  be  affirmed. 

By  Johnson,  J.,  specially  concurring: 

This  action  is  in  the  nature  of  trover  at  common  law.  As 
understood  in  modern  practice,  the  gist  of  this  action  is  the 
conversion  of  a  chattel,  the  propei*ty  of  the  plaintiff,  of 
which  he  had  or  at  least  was  entitled  to  the  possession,  at 
the  time  it  came  to  the  hands  of  the  defendant.  (9Bae. 
Abr.  629.)  The  action  being  founded  upon  a  con- 
[*503]  joint  right  of  property  and  possession,  anyact*of 
a  defendant  which  negatives  or  is  inconsistent  with 
such  right  amounts  in  law  to  a  conversion.  The  question 
is,  does  he  exercise  a  dominion  over  it  in  exclusion,  or  in 
defiance  of  plaintiff's  right?  If  he  does,  that  is  in  law  a 
conversion,  be  it  for  his  own  or  another  person's  use.  (Id. 
630;  C  Cow.  325.) 

If  a  party  have  illegally  taken  away  or  wrongfully  as- 
sumed the  right  to  goods  in  the  manner  which  in  the  very 
taking  or  mode  of  performance  constituted  a  conversion, 
then  no  further  step  is  in  general  necessarj-,  because  the 
right  to  sustain  an  action  of  trover  ^is  in  that  case  already 
complete.  But  iu  a  case  where  the  original  taking  was  law- 
ful, and  the  detention  only  illegal,  it  is  absolutely  neces- 
sary, and  it  is  iu  most  cases  advisable,  in  order  to  secure 
sufficient  evidence  of  a  tortuous  conversion  on  the  trial,  to 
give  a  formal  notice  of  the  owner's  right  to  the  proi>erty  and 
possession,  and  make  a  formal  demand  in  writing  of  tbe  de- 
livery of  such  possession  to  the  owner.  (1  Chit.  Pr.  565-6.) 
Later  authority  holds  that  the  demand  need  not  be  iu  writ- 
ing. But  where  there  has  been  an  actual  conversion  it  is 
not  necessary  to  prove  a  demand  and  refusal  (wLich  is 
merely  an  evidence  ol  et  co\i\^\^vi\i^^  \i«^  aI^  lor  instance,  a 
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person  purchase  another's  goods  from  one  having  no  right 
to  sell  them  and  takes  them  into  his  possession,  it  is  assum- 
ing upon  himself  the  property  and  right  of  disposing  of 
another's  goods,  and  amounts  to  a  conversion.  (1  Dev.  N. 
C.  R.  308.) 

This  statement  of  the  law  will  not  be  questioned.  How, 
then,  stands  this  case  upon  the  facts  about  which  there  is 
no  dispute?  Tritle,  for  himself  and  his  co-defendants,  com- 
posing ''The  Fetaluma  Mill  company,"  had  in  good  faith 
bought  the  wood  from  parties  who,  it  is  shown,  had  no  au- 
thority to  out  or  carry  it  away  from  the  possession  of  the 
plaintiiF.  Ellis,  the  attorney  of  plaintiff,  called  upon  Tritle, 
stated  his  authority,  and  the  claim  which  plaintiff  made  to 
this  wood.  In  the  conversation  that  followed,  Tritle  stated 
in  substance  that  ''he  had  bought  and  paid  for  it,  and  did 
not  intend  to  pay  for  it  again,  and  would  use  it.'*  These 
declarations  of  his  most  certainly  brings  it  within  the  rule 
stated,  which  amounts  to  an  actual  conversion,  and  no 
formal  demand  for  the  delivery  of  the  wood  was 
necessary.  Therefore,  I  do  not  ^consider  it  neces-  [*504] 
sary  to  go  into  the  further  inquiry  as  to  the  question 
of  demand,  certainly  not  for  the  purpose  of  either  attack- 
ing or  defending  views  heretofore  expressed  by  the  court 
iu  reference  to  another  and  entirely  distinct  character  of 
action,  as  to  demand  under  our  statutory  proceeding  of 
claim  and  delivery  of  personal  property,  when  it  must  be 
seen  that  the  character  of  the  actions  are  so  essentially  dif- 
ferent. If  the  questions  made  and  determined  in  the  case 
of  Ferkins  v.  Barnes,  referred  to,  are  not  already  the  settled 
law  of  this  court,  I  prefer  that  it  shall  be  done  at  some 
future  time  when  the  question  properly  arises. 

I  see  no  sufficient  ground  of  error  in  respect  to  other 
points  made  by  appellants,  and  hence  must  concur  in  the 
judgment  of  affirmance. 


926  IbrcHEix  r.  0*Xealb.  [Sop.  Ct 

Af^gVBMtit  for  Appfflut. 


K.  MITCHELL,  Appellaxt,   r.  TITLLIAXT. 
07?EALE,  BesfosiDESt. 

[4  Keyada.  SOA.] 

PuBcxFTiDS  rs  Fatob  of  Lbgai.  Tctlb  op  Jjoao  ScAXDom.  —  A  penoi 
cLamiDg  an  intefcst  in  pmpeztj,  who  has  allowed  annthrr  to  take  tht 
title  in  his  own  name  and  to  treat  it  aa  hia  own  for  jean,  niHt  Bika 
out  a  strong  and  Miufactory  caae. 

Paxxxkesbif  AoKCEMcxr  wmucr  Hetcautt  Void.  —  Aa  agicetat  d 
paztnenhip  between  two  penons*  bj  which  ooe^  without  fc"*«»***"»c  ay 
meana  or  doing  anything  to  further  the  oommon  enteipriie»  is  to  skue 
eqoallj  in  the  profits  and  pnipertj  aeqnirad,  is  withoot  nratsalitj; 
fuiindcd  on  no  eonsderation,  and  Toid. 

AocorscTCco  bctwbks  Tksasts  d  Coxmox  op  a  'M^ttj. — ^Where  the  idatioa 
of  tenants  in  common  in  a  mill  was  estaUisbcd  between  two  pcBnu^ 
and  it  appeared  that  one  had  the  eotire  management  of  the  eoneern,  oe- 
casicmallj  pajing  some  of  tb«  piocacds  to  his  co-tmant,  bat  that  do  ect* 
tlement  had  taken  place:  Hdcf,  that  thongh  than  was  no  paitntiAip 
shown,  it  was  a  proper  case  for  an  aecoontiDg  betwccm  the  partiet. 

Iddc.— 7/efJ,  that  tLe  plaintiff,  nnder  the  pleading  was  entitled  to  an  aceoBBt^ 
ing  as  to  the  milling  bosineoa*  and  that,  so  far  as  that  wasoonccimd,  it 
was  error  to  dinmian  the  bilL 

[*a05]  *Oaz>nSNO  oibkb  XLcsBEAnr  Pabxis  utid  Couxr.-^If,  in  a  jidieiil 

accooDting  between  two  of  a  larger  number  of  tenants  in  cob* 

mon  ID  a  milling  bcsinesa,  it  be  found  that  for  a  foU  adjostmeot  of  Um 

acoonnt  between  soch  two  the  other  tenants  in  common  shodd  bt 

brought  in,  the  court  may  order  them  brought  in. 

Appeal  from  tbe  District  Court  of  the  First  Jodicial  Dis- 
trict, Storey  Connty. 
TLo  material  facts  are  stated  in  the  opinion. 

jnniamg  dc  Dider  and  Aldkich  dc  Dt  hong^  for  AppeUani: 

Argued  that  Mitchell  was  a  snb-partner  irith  0*XeaIe, 
(Coll.  Part.y  sec.  184),  and  that  on  a  bill  for  settlement  of 
such  {lartuership  the  general  partners  were  not  required  to 
be  made  parties.  (Coll.  Part.,  sec.  365;  1  Dan.  Ch.  Pr. 
1865,  211.)  They  claimed  that  for  the  aboTe  reason  Hall 
and  Clark  were  not  required  to  be  made  parties;  that  more- 
oxer  they  had  been  settled  with,  (1  Dan.  Cb.  Pr.  209; 
TovcU  T.  Pitrct,  12  Met.  329),  and  that  the  plaintiff  was 
only  seeking  an  account  of  the  profits  which  the  defendaDt 
ived  out  of  the  transactions  on  joint  accoimt. 
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C.  J.  Hilhjer  &  ilesick  and  Seely,  for  Kespondent: 

This  Buit  can  settle  the  affairs  of  no  other  partnership 
than  the  one  alleged.  {Ti-yon  v.  Sutton^  13  Cal.  494.)  The 
comphiint  charges  a  partnership,  describes  its  character, 
and  sets  forth  the  terms  of  the  contract  upon  Avhich  it  is 
based.  It  was  necessary  to  do  this  distinctly  and  with 
legal  certainty,  or  the  bill  would  have  been  defective  and 
iosufficient  to  support  a  judgment.  (Story's  Eq.  PI.,  see. 
241.)  It  is  equally  clear  that  the  proofs  must  sustain  the 
contract  as  stated,  or  the  plaintiff  must  fail.  (1  Chit.  PI. 
304  tt  aeq.) 

David  Btxler,  for  Appellant,  in  reply: 

Where  a  bill  calls  for  an  account  of  partnership  transac- 
tions, and  its  whole  frame  is  adapted  and  confined  to  that 
object,  the  defendant  may  plead  in  bar  that  he  is  no  part- 
ner. (Coll.  on  Part.,  gg  368,  370.)  So  far  as  the  Crown 
Point  stock  transaction  is  concerned,  the  fact  that  no  alle- 
gation was  contained  in  the  bill  that  Hall  and  Clark  had 
been  settled  with  could  certainly  not  have  prevented  the 
plaintiff  from  obtaining  an  account  of  it.  (13  Cal.  494.) 

The  prominent  points  in  the  evidence  were  discussed  at 
great  length  by  the  respective  counsel. 

*By  the  Court,  Lewis,  C.  J. :  [*514] 

The  examination  of  this  case  has  conducted  us  to 
these  conclusions:  First.  That  the  evidence  is  not  sufficient 
to  establish  a  copartnership  between  the  plaintiff  and  de- 
fendant of  the  general  character  alleged  in  the  bill;  Second. 
"Whether  a  partnership  of  any  kind  were  proven  or  not,  the 
plaintiff  mode  out  a  case  entitling  him  to  an  accounting  with 
respect  to  the  operations  of  the  Mar}'sville  mill,  and  there- 
fore that  his  bill  should  not  have  been  dismissed. 

As  it  is  desirable  to  dispose  of  this  case  upon  its  merits, 
we  will  proceed  to  give  the  reasons  which  have  conducted 
us  to  these  conclusions.  Whether  a  general  partnership 
between  the  parties  existed  or  not  is  a  proposition  not  by 
any  means  relieved  from  doubt^  for  the  plaintiff  testifies 
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positively,  as  alleged  in  the  bill,  that  a  partnership  was 
entered  into  \vhich  was  to  extend  to  the  business  of  milling 
and  crushing  metalliferous  rock,  and  generallj  to  all  mat- 
ters and  things  which  the  said  defendant  might  see  proper 
to  engage  in;  but  the  testimony  of  the  defendant  is  direct, 
positive  and  unqualified   that   no   partnership  agreement 
of  any  kind  was  ever  entered   into  between   himself  and 
the  plaintiff.     Such  conflict  in  the  testimonj  of  two  per- 
sons of  unquestioned  veracity  must  necessarily  involve  tlte 
first  conclusion  arrived  at  in  considerable  doubt.     The  bar- 
den  of  proof,  however,  is  on  the  plaintiff,  and  in  a  case 
of  this  kind  where  it  is  sought  to   obtain  the  legal  title 
to,  and  possession   of,   a  large  amount  of  property,  both 
real  and  personal,  all  the  outward  evidence  of  right  and 
title  to  which  is  in  the  defeudant,    the   proof  should  be 
very  satisfactory  indeed  to  justify  a  decree  such  as  that 
sought  by  this  bill.     He  who  claiming  an  interest  in  prop- 
erty, yet  allows  another  to  take  the  title  in  his  own  name 
and  to  treat  it  as  his  own  for  years,  cannot  complain  if  when 
he  seeks  to  establish  his  right  to  such  property  he  is  required 
to  make  out  a  strong  and  satisfactory  ease.     The  coarts 
havD  ever  been  averse  to  disturbing  the  title  of  the  osten- 
sible owner  of  real  property,  except  upon  clear  and  weighty 
proof.     The  inclination  is  always  to  favor  the  legal  title 
and  maintain  it  in  him  who  holds  it.     But  the  testimony  on 
behalf  of  the  plaintiff  in  support  of  the  partnership  falls  far 

short  of  being  satisfactory  or  convincing.  Indeed, 
[*51o]  upon  a  candid  weighing  *of  all  the  testimony,  and 

placing  u|K>n  it  the  most  favorable  construction  pos- 
sible for  the  plaintiff,  still,  whether  such  general  partner- 
ship as  that  attempted  to  be  proven  was  in  fact  entered  into 
remains  exceedingly  donbtful.  The  very  inequality  of  tie 
original  agreement  of  partnership,  accepting  it  as  explained 
by  Mitchell,  at  once  creates  the  impression  that  he  mnst 
have  been  mistaken  as  to  its  character.  It  appears  that  all 
the  work  and  labor  were  to  be  performed  by  0*Neale,  whilst 
the  only  obligation  which  the  agreement  seems  to  haveim- 
|K>sed  upon  the  plaintiff  was  that  of  sharing  the  profits  and 
accepting  an  equal  interest  in  the  property  acquired  by  the 
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efforts  of  the  defendant.     The  latter  was  to  emigrate  to  Ne- 
vada, where  he  was  to  enter  into  any  and  all  kinds  of  spec- 
ulations and,  business  which  he  might  deem  proper,  and 
without  being  obliged  to  furnish  any  means  or  doing  any- 
thing to  further  the  common  enterprise,  the  plaintiff  was  to 
Lave  (\a  interest  in  every  transaction  entered  into,  and  all 
property  obtained  by  the   defendant.     This  copartnership 
agreement,  in  short,  appears  to  have  been  nothing  more 
than  a  promise  on  the  part  of  O'Neale  to  give  to  the  plaint- 
iff an  equal  interest  in  all  the  property  which  he  might  se- 
cure in  the  State  of  Nevada.    Upon  the  showing  thus  made 
by  the  plaintiff  himself,  the  contract  or  agreement  was  en- 
tirely without  mutuality,  founded  upon  no  consideration  and 
hence  entirely  void.     Let  it  be  supposed  that  such  a  prom- 
ise was  made,  and  the  defendant  with  the  intention  of  ful- 
fillin:^  it  came  to  Nevada  and  acquired  property,  taking  the 
title  in  his  own  name,  can  it  be  said  that  upon  such  a  prom- 
ise the  plaintiff  could  secure  a  half  interest  in  all  such  prop- 
erty?   We  think  not;  and  yet  there  is  little,  if  anything, 
else  than  such  a  promise  upon  which  the  plaintiff  can  claim 
an  interest  in  the  property  held  by  the  defendant,  except 
the  Marysville  mill  and  the  Crown  Point  stock.     He  ad- 
vanced money  for  the  purchase  of  the  mill,  and  it  is  ac- 
knowledged that  he  was  admitted  to,  or  interested  in,  the 
stock.     But  it  is  not  claimed  that  he  furnished  any  money 
whatever  for  the  purchase  or  acquisition  of  the  balance  of 
the  property  in  which  he  claims  to  be  interested,  and  hence 
his  interest  in  it  must  rest  solely  upon  the  agreement  testi- 
fied to  as  having  been  entered  into  in  the  State  of  Cali- 
fornia. 

It  seems  to  us  the  plaintiff's  own  testimony  fails 
to  make  out  his  *case,  establishing  as  it  does  only  a  [*516] 
naked  promise  by  O'Neale  founded  upon  no  consid- 
eration. As,  however,  this  point  is  not  made  by  counsel, 
we  will  not  rest  our  decision  upon  it,  but  proceed  with  the 
consideration  of  the  question  as  to  whether  any  contract  or 
agreement  of  copartnership  whatever  is  established  by  evi- 
dence sufficient  to  justify  a  recovery  by  the  plaintiff. 

Mitchell's  testimony,  as  has  already  been  stated,  is  posi- 
Nkt.  Dkc— 69 


930  Mitchell  r.  O^Neale.  [Sup.  Ct 

Opinion  of  the  Conrt — Lewia,  C.J. 

live  and  explicit  that  a  contract  of  partnership,  as  above  de- 
scribcil,  was  entered  into,  and  the  defendant  as  positivelj 
denies  it — and  so  there  is  a  direct  conflict  between  the  par- 
ties as  to  the  existence  of  any  contract  of  {Kirtnership  viiai- 
ever.  So  far  as  the  pLiintiff*8  interest  in  the  MarysTiUe 
mill  is  concerned,  there  is  no  conflict  in  the  evideuce— 
O'Neale  himself  testifying  that  he  purchased  a  quarter  in- 
terest in  the  mill,  and  aften^-ards  sold  one-half  of  sack  in- 
terest to  Mitchell  for  a  consideration,  a  part  of  which  vas 
paid  before  the  mill  was  completed.  And  this  acknovl- 
edged  interest  in  the  mill  will  serve  to  explain  many  of  tbe 
expressions  employed  by  the  defendant  in  the  letters  to 
which  reference  will  hereafter  be  made.  The  very  uatore 
of  the  contract,  as  stated  by  Mitchell  himself,  would  doubt- 
less make  the  evidence  thus  far  preponderate  in  favor  of 
the  defendant;  for  it  is  very  improbable  that  any  ]>ersoa 
would  cuter  into  a  coutract  so  burdensome  to  himself,  ami 
3'et  yielding  him  no  advantiige.  There  is,  however,  some 
other  evidence,  which  it  is  elaiimed  tends  to  establish  the 
copartuci^ship,  and  thus  to  con*oborate  the  plaintiff's  testi- 
mony. But  in  our  opinion  counsel  attach  more  weight  to 
that  evidence  than  it  is  entitled  to.  McGowan's  testiioouy 
does  not  go  beyond  showing  a  joint  interest  or  partuen>Lip 
in  ihi;  ^lurysville  mill.  So  too,  with  Barbour  a  He  states 
ex[)licilly  that  in  the  convei*sation  between  himself  iu)J 
O'Neale  the  admission  of  partnership  was  confined  to  tbe 
mill.  And  in  the  papers  and  pleadings  in  the  case  of  Uclli 
V.  O'Xmle  ami  oflufrs,  not  a  sellable  appears  indicatiug 
any  community  of  interest  beyond  that.  Hall's  testinionj 
is  coniinod  exclusively  to  the  tniusaction  of  the  purchase  of 
the  Crown  Point  stock,  and  there  is  nothing  tending  to  show 
any  partnership  connection  between  the  parties  in  any  mat- 
ter beyond  that  particular  transaction. 

In  the  letters  written  by  the  defendant  to  Mitchell 

[*"517]  there  are  some  *fugitivo  expressions  which  maybe 

construed  us  a  recognition  of  a  general  partnersbip, 

but  they  admit  of  so  many  natural  and  rational  explanations 

and  are  so  vague  in  themselves  that  they  cannot  be  accepteJ 

roof  entitled  to  much,  if  any,  weight.     In  the  letter  of 
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MarcL  28,  a.  d.  1863,  this  portion  is  referred  to  in  support 
of  the  plaintiffs  case:  "I  made  a  purchase  yesterday  of 
sixty  feet  of  Crown  Point  stock,  in  which  Joe  Clark  is 
equally  interested.  The  cost  is  $5,000,  being  about  $83 
per  foot.  It  cannot  be  had  for  anything  like  those  figures 
to-day.  I  think  it  an  admirable  investment,  and  candidly 
believe  that  in  less  than  sixty  days  we  will  be  able  to  realize 
from  onr  half  of  it  $15,000.  The  purchase  is  not  connected 
with  the  mill,  which  I  consider  at.  the  present  time  an  ad- 
yantoge.  The  ground  adjoining  it  on  the  south  (which  by 
the  way  is  known  to  bo  good)  cannot  be  had  for  less  than 
$300  per  foot.  The  same  ground  sold  one  week  ago  for  $80. 
I  am  DOW  negotiating  for  sixty  feet  more,  and  am  willing  to 
pay  $100  i>er  foot.  Will  know  to-morrow  whether  or  not  I 
oan  get  it.  None  of  the  incorporated  Crown  Point  is  for 
sale  at  any  price.  The  Yellow  Jacket  claim,  bounding  it 
on  the  south,  is  selling  now  for  $375  per  foot,  and  not  much 
in  the  market  at  that  price.  The  purchase  is  not  a  com- 
pany matter." 

That  O'Neale  would  not  write  to  the  plaintifF  so  minutely 
with  respect  to  business  matters  in  which  the  latter  had  no 
personal  interest,  is  entirely  without  weight,  when  it  is  re- 
membered that  these  parties  were,  at  the  time  this  letter 
was  wi'itten,  connected  by  the  most  intimate  and  friendly 
relations.  Tlie  employment  of  the  pronoun  '*we"and  the 
pronominal-adjective  "our"  is  referred  to  as  a  recognition 
by  the  defendant  that  Mitchell  was  interested  with  him  in 
the  stock,  counsel  arguing  that  these  words,  being  in  the 
plural  form,  could  not  possibly  refer  to  any  but  the  writer 
of  the  letter  and  the  plaintifF  to  whom  it  was  written.  If 
such  were  admitted  to  bo  the  case,  still  it  would  not,  even 
unexplained,  be  a  very  strong  circumstance  in  favor  of  a 
general  partnership  between  the  parties,  for  it  does  not  fol- 
low 'that  such  relation  existed  between  them  simply 
because  they  were  jointly  interested  in  ono  *trans-  [*518] 
action  of  this  kind.  But  the  inference  deduced  by 
counsel  from  the  letter  is  not  by  any  means  necessary  or  ex- 
clusive. In  the  first  place,  the  assumption  that  the  defend- 
ant would  not  have  used  the  words  ''wo"  and  "our"  in  the 


'^ 
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connection  in  which  thejare  employed  unless  some  one  was 
interested  with  him  in  the  stock  spoken  of,  has  biit  thebaiei^ 
probability  to  rest  npon.  Although  incorrect,  it  is  Botnn- 
frequently  the  case  that  the  plural  pronoun  is  used  for  the 
fii-st  person  singular,  and  so  with  the  pronominal-adjectiTe 
''our."  It  may  be  admitted  that  it  is  improbable  that  tbej 
were  so  used  b}'  the  defendant.  What  then?  WehaTe 
simply  a  bare  probability  that  some  one  was  interested 
with  the  defendant  in  the  Crown  Point  stock  written  about 
But  then  comes  the  inquiry:  Who  was  that  person?  What 
evidence  is  there  that  it  was  the  plaintiff?  As  a  matter  of 
fact,  the  person  actually  interested  with  the  defendant,  who- 
ever he  might  be,  was  the  person  referred  to.  Who  that 
person  was  does  not  appear  from  the  letter.  Let  it  be  sap- 
posed  that  in  this  letter  the  defendant  had  mentioned  Hall 
as  being  interested  with  him  in  the  stock,  it  would  not  here 
be  contended  that  the  expressions  referred  to  by  cooosel 
could  indicate  that  the  plaintiff  had  any  interest.  Hall  and 
the  defendant  could  alone  be  considered  as  the  persons  rep- 
resented by  the  personal  pronoun  employed.  We  do  not 
see  how  the  failure  to  state  w^ho  the  interested  person  was 
can  indicate  that  the  plaintiff  was  that  person,  anymore 
than  if  it  had  been  stated  that  Hall  was  interested.  With- 
out such  statement  or  explanation,  it  is  true,  the  letter  woald 
would  not  convey  to  the  plaintiff  the  inform'ation  who  the 
person  interested  with  the  defendant  was,  nor  the  extent  of 
O'Nealo's  personal  interest.  It  may,  however,  have  been 
deemed  unnecessaiy  to  give  that  information. 

It  is  argued  that  as  no  person  was  mentioned  in  the  letter 
by  the  defendant  as  being  interested  with  him,  and  that  as 
the  letter  was  addressed  to  the  plaintiff,  it  is  a  natural  io- 
ference  that  he  was  the  person  interested.  If  the  plaintiJ 
did  not  in  fact  know  who  was  interested  with  O'Neale,  it  is 
possible  that  such  an  inference  might  be  deduce<l  from  the 
language.  Suppose,  however,  Mitchell,  by  a  previous  let- 
ter or  in  some  other  way,  had  been  informed  that  Hall 
had  made  the  purchase  of  the  stock  with  the  de- 
*519]  fendaut,  the  *expre8sion  in  the  letter  would  not  cer- 
tainly have  authorized  any  such  inference.    Why? 
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Because  the  plural  pronoun  used  could  and  would  not  then 
hsLYe  couTejed  to  him  the  impression  that  any  one  but  Hall 
was  interested  with  the  writer  of  the  letter.     The  language, 
of  itself,  therefore,  contains  no  positive  admission  that  the 
plaintiff  was  interested  with  the  defendant.     If  it  be  an  ad- 
mission of  anything  at  all,  it  is  a   simple  admission  that 
some  one  not  mentioned  was  interested  with  him.     Who 
that  person  was  does  not  appear  from  the  letter,  but  when 
the  facts  are  brought  to  light,  it  appears  to  have  been  Hall. 
It  is  shown  that  the  defendant.  Hall,  and  Clark  purchased 
sixty  feet  of  stock;  Clark  to  have  thirty  feet,  one-half,  and 
the  defendant  and  Hall  to  be  equally  interested  in  the  other 
half.     This  fact  being  known,  it  is  seen  the  plural  pro- 
Donns  were  very  properly  employed  as  referring  to  Hidl  and 
the  ^vriter  of  the  letter;   and  the  only  thing  necessary  to 
render  the  whole  letter  perfectly  intelligible  was  the  mention 
of  the  name  of  the  persons  referred  to  by  the  words  **  we'' 
and  "our."    With  the  impressions  which  Mitchell  may  have 
Lad  about  this  matter  we  have  nothiug  to  do.     The  inquiry 
here  is  whether  O'Neale,  in  the  letter  referred  to,  admitted 
that  the  plaintiff  had  an  interest  in  the  stock.     As  the  em- 
ployment of  the  expressions  referred  to  is  explained  by  the 
fact  that  Htdl  was  interested  with  him,  to  say  that  he  did 
not  refer  to  Hall,  but  to  the  plaiptiff,  simply  because  the 
letter  was  addressed  to  the  latter,  and  no  explanation  is 
made  as  to  who  the  third  party  was,  is  the  assumption  of  a 
fact  upon  the  weakest  probability  imaginable.     An  occa- 
sional use  of  a  plural  prououn  by  the  defendant  when  writ- 
ing with  respect  to  the  mill,  the  stock  above  referred  to, 
and  the  mining  interests  iui  Humboldt  county,  is  all  that  is 
found  iu  the  many  letters  produced  by  the  plaintiff  and  in- 
troduced in  evidence  in  support  of  his  testimony  that  an 
unlimited  partnership  existed  between  himself  and  O'Neale. 
We  doubt  whether  any  persons  occupying  the  social  rela- 
tions existing  between  these  parties  could  very  well  ex- 
change the  number  of  letters  upon  business  matters  here 
introduced  and  employ  fewer  expressions  tending  to  esUib- 
lish  some  joint  interest  between  them,  than  can  be  found  ia 
those  presented  in  this  record. 
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A  paper  is  then  produced  purporting  to  Iw  a 
[^520]  statement  of  ^the  liabilities  and  assets  of  the  puri- 
nership,  furnished  by  the  defendant  to  the  plaintiff, 
the  history  of  which  is  thus,  in  substance,  related  by  tbe 
X)laintiff:  Being  somewhat  dissatisfied  with  O'Neale,  because 
of  some  business  transaction,  he  demanded  a  statement  of 
the  condition  of  their  afiEairs.  In  compliance  with  tbis  re- 
quest a  paper  was  made  out  which  contains  a  statement  of 
debts  amounting  to  about  $32,000,  and  also  of  property,  or 
assets,  the  value  of  which,  however,  is  not  mentioned. 
This,  plaintiff  testifies,  was  given  him  as  a  statement  of  the 
assets  and  liabilities  of  the  partnership.  But  the'  defendant 
testifies,  with  respect  to  it,  in  this  manner:  In  the  montli 
of  January,  a.d.  1866,  ^'Mr.  Mitchell  came  to  me,  and 
wanted  to  borrow  money.  He  had  done  so  repeatedly  be- 
fore, and  I  had  stated  to  him  my  condition  and  inability  to 
let  him  have  it.  I  thought  from  his  manner  he  doubted  the 
correctness  of  my  statement.  This  was  on  Friday  or  Satar- 
day.  I  told  him  to  come  to  the  Marysville  mill  on  the  next 
Sunday,  and  that  I  would  give  him  an  e!chibit  of  my  afiliirs, 
and  convince  him  of  the  correctness  of  what  I  had  told  him, 
and  I  gave  him  the  statement  for  that  purpose.'* 

As  a  statement  of  the  condition  of  a  partnership  it  is 
admitted  this  paper  is  deficient  and  imperfect  in  many  par- 
ticulars.    The  name  of  the  plaintiff  nowhere  appears  npon 
it,  nor  is  there  anything  in  it  indicating  that  he  was  in  anj 
wise  interested  in  the  property  described.     It  is,  however, 
argued  that  such  a  statement  could  only  have  been  intended 
as  an  exhibit  of  partnership  affairs;  that  it  is  not  probable 
the  defendant  would  have  made  out  such  an  exhibit  simply 
for  the  purpose  of  showing  that  he  was  not  able  to  loan  th^ 
plaintiff  money.     But  why  not  probable?     These  parties 
were  very  intimate  and  had  been  so  for  years.     That  tbe  de- 
fendant should  desire  to  satisfy  his  friend  that  he  was  reatij 
unable,  rather  than  unwilling,  to  accommodate  him,  snrelj 
bears  nothing  improbable  about  it.     That  is  of  daily  occur- 
rence, and  is  prompted  by  the  most  natural  fc^eliug  of  our 
nature.     Why,  it  is  asked,  should  an  exhibit  of  the  asttts 
or  property  be  made,  if  the  only  purpose  were  as  stated  by 
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the  defendant?  Sarely  that  was  necessary  even  for  that 
purpose.  An  exhibit  of  the  defendant's  indebted* 
uess  oulj,  without  ^his  assets,  would  surely  not  sat-  [^521] 
isfy  the  plaintiff  that  the  defendant  was  not  able 
to  loan  him  money.  It  will  not  be  denied,  we  presume,  that 
it  was  necessary  even  for  the  purpose  stated  by  the  defend- 
ant to  make  an  exhibit  of  his  liabilities.  Why  not  equally 
necessary  to  make  a  showing  of  his  assets  which  were  to 
meet  such  liabilities?  His  assets  might  have  greatly  ex- 
ceeded his  liabilities,  and  been  of  a  character  which  might 
be  readily  convertible  into  money.  Hence  it  was  certainly 
necessary  for  the  defendant,  if  he  wished  f nlly  to  satisfy  the 
plaintiff  that  he  was  not  in  a  condition  to  loan  money,  to 
make  an  exhibit  not  only  of  his  liabilities,  but  also  of  his 
assets.  O'Neale's  explanation  of  tliis  statement  is  not  then 
BO  improbable  as  it  appears  to  be  to  counsel  for  appellant. 
We  see  nothing  in  it  either  unreasonable  or  improbable. 

And  this  is  substantially  all  of  the  plaintiff's  testimony 
to  establish  the  contract  of  copartnership  claimed  to  have 
been  entered  into  between  himself  and  the  defendant.     The 
plaintiff,  it  must  be  admitted,  testifies  with  certainty  and 
clearness,  but  is  corroborated  only  by  the  expressions  used 
in  the  letters,  and  the  exhibit  above  referred  to.     On  the 
other  hand  the  defendant  as  distinctly  and  positively  denies 
that  any  contract  of  partnership  was  ever  entered  into  be- 
tween himself  and  the  plaintiff,  and  his  testimony  is  cor- 
roborated  by  circumstances,    not  ))erhaps  of    any  great 
weight,  yet  not  entirely  unworthy  of  consideration.     Al- 
tliongh  the  defendant  was  constantly  engaged  in  specula- 
tions and  business  transactions  of  various  kinds,  and  this 
too  with  the  knowledge  of  Mitchell,  yet  no  inquiry  seems 
to  have  been  made  as  to  the  condition  of  matters  daring  all 
that  time.     So,  too,  when  the  ))laintiff  desired  to  obtain 
money  from  the  defendant,  without  any  mention  of  other 
property,  or  inquiry  as  to  the  condition  of  affairs,  he  mort- 
gaged his  interest  in  the  Maiysville  mill  to  obt^iin  it  of  him. 
Although  it  is  conceded  there  was  no  motive  for  concealing 
the  partnership,  yet  during  the  entire  period  of  about  six 
years  the  phiintiff  has  failed  to  show  that  the  defendant 
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either  directly  admitted,  or  did  any  act  beyond  wbat  we 
Lave  referred  to,  recogniziug  ^ny  snch  partnerbbip.  And 
while  Mitchell  made  frequent  inquiries  with  i^espect  to  the 

Marysville  mill,  he  seems  never  to  haye  given  the 
[''^522]  other  business  or  transactions  in  which  he  *uow 

claims  to  have  been  interested  a  single  thought. 
Snch  circumstances,  although  not  leading  directly  to  tiie 
door  of  truth,  are  iucousisteut  with  the  existence  of  the 
general  partnership  claimed  to  be  existing  between  these 
parties.  It  is  not  natural  that  man  should  be  so  utterly  in- 
difiereut  about  matters  of  this  kind,  and  by  his  fre(]aeut 
inquiries  about  the  Muiysville  mill  property,  it  is  at  least 
rather  evident  that  such  indifference  is  not  a  characteristic 
of  the  plaintiff.  The  direct  testimony  of  the  defendaDt, 
corroborated  in  some  degree  by  these  and  many  other  cir- 
cumstances of  like  character,  which  are  found  in  the  record, 
to  say  the  least,  renders  the  existence  of  the  general  ])art- 
nership,  testified  to  by  the  plaintiff,  a  matter  of  doubt.  So 
much  so  certainly  that  it  cannot  yery  well  be  held  that  the 
plaintiff,  upon  whom  the  burden  of  proof  i-ests,  has  estab- 
lished it  by  such  a  preponderance  of  evidence  as  to  author- 
ize the  reversal  of  the  judgment  and  finding  which  were 
against  him  in  the  lower  court. 

But  notwithstanding  the  testimony  does  not  establish  the 
contract  of  partnership  which  forms  the  foundatioo  of  the 
plaintiff's  cause  of  action,  yet  the  evidence,  very  satisfac- 
torily to  our  mind,  makes  out  a  case  entitling  him  to  an 
accounting,    not   by   reason   of  any  partnership,    for  that 
could  only  be  created  as  between  the  parties  themselves  by 
an  agreement  or  understanding  to  that  effect,  (and  that  we 
conclude  is  not  suiBcieutly  shown  here)  but  by  reason  of 
their  relations  as  tenants  in  common,  and  the  necessity  of 
an  accounting  before  relief  can  be  granted.     It  ap)>ears  that 
for  a  period  of  six  or  seven  years  the  parties  have  beea 
interested  together  in  the  Marysville  mill  and  its  earnings, 
O'Neale  having  the  entire   management   of   the   concern, 
receiving  all  the  profits,  and  occasionally  paying  money  to 
the  plaintiff.     But  no  settlement  seems  ever  to  have  takeD 
place  between  them.     Under  such  circamstances  an  ao* 
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counting  will  always  be  decreed,  althongli  no  partnership 
be  proven,  for  the  establishment  of  that  relation  is  not 
always  essential  to  the  right  to  have  an  accounting.  (Post 
V.  Kimherly,  9  J.  E.  470.) 

Willard  in  his  work  on  Equity,  92,  observes:  "On  the 
whole,  it  may  be  laid  down  as  the  general  rule,  dedacible 
from  what  has  been  said,  that  equity  entertains  a 
general  jurisdiction  in  matters  *of  account  growing  [*523] 
out  of  privity  of  contract.  Where  there  are  mutual 
accounts;  where  the  accounts  are  all  on  one  side,  and  a  dis- 
covery or  a  writ  netTceat  is  prayed  and  granted;  where  the 
taking  of  an  account  of  several  estates  is  necessary;  where 
multiplicity  of  suits  renders  the  trial  difficult,  expensive 
and  unsatisfactory  at  law,"  (See  also  Id.  91;  Oun-  v.  Red- 
matit  6  Cal.  574.)  It  is  evident,  then,  that  the  existence  of 
a  partnership  was  not  essential  to  the  plaintiff's  right  to  an 
accounting.  But  it  may  be  objected  that  as  his  bill  charges 
a  partnership,  and  the  account  is  prayed  of  partnership 
transactions,  he  is  not  entitled  to  a  decree  for  an  account 
of  matters  growing  out  of  other  relations.  Perhaps,  as  a 
general  rule,  upon  a  bill  for  the  adjustment  of  copartner- 
ship affairs,  an  account  would  not  be  decreed  with  respect 
to  matters  not  connected  with  such  partnership.  Here, 
however,  the  answer  obviates  all  such  questions,  for  it  is 
distinctly,  admitted  that  the  plaintiff  had,  or  has,  an  inter- 
est in  the  Marysville  mill,  and  shows  a  state  of  affairs  cer- 
tainly entitling  the  plaintiff  to  an  account  to  that  extent, 
and  goes  on  to  state  that  the  accounts  between  ))liiintiff  and 
defendant,  relating  to  the  transactions  of  the  Marysville 
mill,  have  never  been  settled,  and  defendant  is  at  present 
unable  to  state  precisely  how  the  same  do  stand;  but  he  is 
ready  and  willing  to  have  a  fair,  full  and  just  settlement  of 
the  same,  and  of  all  other  matters  between  him  and  the 
plaintiff,  and  to  pay  him  any  and  all  sums  found  due  him 
upon  such  settlement.  Upon  this  answer  the  ])laiutiff  was 
surely  entitled  to  an  accounting  with  respect  to  the  affairs 
of  this  mill.  To  that  relief  he  was  entitled  upon  the  plead- 
ings themselves.  The  court  below,  therefore,  erred  in  dis- 
missing the  bill. 
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As  a  decree  is  sought  only  against  the  defendant,  it  is  not 
essential  to  the  plaintiff's  case  that  anj  of  the  other  teuaots 
in  common  in  the  mill,  or  the  persons  interested  with  him- 
self and  the  plaintiff  in  the  stock  enterprise,  should  he  par- 
ties to  this  bill;  if,  however,  the  court  should  find  that  full 
adjustment  cannot  be  had  without  bringinp^  them  intoeoart, 
it  may  order  them  brought  in. 

We  are  further  of  the  opinion  that  the  plaintiff,  upon  an 
amendment  of  his  bill,  showing  the  facts  respecting  tbe 
second  Crown  Point  stock  transaction,  will  be  entitled  to 

an  account  of  that  also. 
[*524]  *The  judgment  dismissing  the  bill  is  reversed, 
with  leave  granted  to  plaintiff  to  amend,  should  Le 
choose  to  do  so;  and  the  court  below  will  decree  an  accoant- 
ing  of  all  matters  touching  the  Marysville  mill;  and,  should 
the  bill  be  amended,  also  of  the  second  Crotm  Point  stock 
transaction. 

It  is  so  ordered. 

Whitman,  J.,  did  not  participate  iu  the  foregoing  de- 
cision. 


THE  STATE  OF  NEVADA  ex  uel.  D.  M.  BULL,  Be- 
spoNDENT,  V.  JOHN  SNODGRASS  et  al..  Appellants. 

[4  Nevada.  524.] 

Constitutional  Constxiuction — Office  of  Justick  of  th»  Peace.— Unte 
the  couHtitution  (art.  VI,  boo.  8),  Iho  legislutnre  alone  can  deteruiineUM 
nnml)er  of  juKtices  of  the  peace  for  each  township,  and  tho  office  mast 
be  filled  by  popnlar  election;  so'thtit  the  act  of  March  5,  1367  (Stit 
18G7,  87),  providing  for  the  appointment  of  additional  justices  of  tbe 
peace  by  tho  county  commissioners  iu  certain  coses  ia  nnoonstitatioul* 

Lkoislativk  Puwku  as  to  Offiok  of  Jostiok  of  the  Peace. — ^though 
the  power  mny  exist  ii)  the  legislature  to  provide  otherwise  than  hjtlee* 
tiou  for  the  filliug  of  the  office  of  justice  of  the  peace  in  cases  of  emerg> 
ency  or  Ki>eeial  occasion,  such  as  a  vacancy,  or  the  creation  of  a  aev 
office,  it  cannot  delegate  the  power  to  detenuine  the  nnniber  of  jwtiees 
for  the  townships,  nor  can  it  provide  that  the  office  is  to  be  filled  VD^ 
general  laws  otherwise  than  by  popular  election. 

Appeal  from  tLe  District  Court  of  the  Third  Jodidil 
District,  Washoe  County. 
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This  was  a  certiorari  sued  out  of  the  district  court  by  D. 

M.  Bull  against  Jobn  Snodgross,  A.  C.  Cleaveland,  and 

Frosti  composing  the  board  of  county  commissioners  of 
Washoe  county,  to  bring  up  their  proceedings  in  the  ap- 
pointment of  F.  M.  Willis,  as  a  justice  of  the  peace  of  said 
district,  for  review. 

^Boardman  &  Kennedy  and  William  Webster^  for  [*625] 
Appellants. 

J.  H.  Flack  and  H,  B.  Cosaeil,  for  Bespondent. 

By  the  Court,  Whitman,  J. :, 

The  defendants  appeal  from  the  judgment  of  the  district 
court,  annulling  their  action  in  appointing  an  additional 
justice  of  the  peace  for  township  eleven  in  Washoe  county, 
under  the  provisions  of  the  statute  of  the  State  of  Nevada, 
entitled ''An  act  authorizing  the  county  commissioners  of 
the  several  counties  in  this  State  to  appoint  additional 
justices  of  the  peace,"  approved  March  5,  18G7.  This  is 
the  language  of  the  act:  "Whenever  a  majority  of  the  tax- 
payers of  any  township  in  any  county  of  this  State  shall 
petition  to  the  board  of  county  commissioners  for  the  ap- 
pointment of  an  additional  justice  of  the  peace  for  such 
township,  the  commissioners  of  said  county  having  juris- 
diction of  such  township  shall,  and  they  are  hereby  author- 
ized to  make  such  appointment,  and  to  require  the  neces- 
sary bond  as  provided  by  law."  In  the  act  rehiting  to 
officers,  etc.  (Stat.  186G,  sec.  IS),  it  is  provided  that  for 
each  township  of  every  county  **oue  justice  of  the  peace 
Bhall  be  elected."  The  constitution  of  the  State  (art.  YI, 
Bee.  8),  declares  that:  *'The  legislature  shall  determine  the 
Dumber  of  justices  of  the  peace  to  be  elected  in  eacli  city 
and  township  of  the  State,  and  shall  fix  by  law  their  powers^ 
duties,  and  responsibilities.'* 

The  necessary  inference  from,  if  not  the  direct  meaning 
of,  this  language  is  that  the  ofSce  of  justice  of  the  peace  is 
elective,  and  the  legislature  is  commanded  to  determine  the 
number  of  justices  to  be  elected.     Such  determination  is 
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then  of  the  purely  law-making  power  which  cannot  be  del- 
egated. All  political  power  is  primarily  with  the  people, 
and  leaves  them  only  by  force,  fraad,  or  their  own  consent. 
In  this  State,  the  people  have  ordained  that  the  law-making 

power  be  vested  in  the  senate  and  assembly,  cbosen 
[*526]  in  manner  provided  and  under  certain  *restrictions, 

and  there  such  power  must  rest  until  removed  by 
the  same  supreme  will  which  placed  it.  This  power  can 
only  be  exercised  by  the  legislative  branch  of  the  govern- 
ment, and  when  as  in  this  case  the  constitution  has  cleiirlj 
declared  that  the  legislature  shall  do  a  certain  thing,  that 
thing  must  be  done  as  the  constitation  has  said. 

In  the  statute  under  which  appellants  acted  something 
different  is  attempted.  The  legislature  has  otherwheres 
provided  for  the  election  of  one  justice  of  the  peace  for  eacb 
township.  This  statute  empowers  a  majority  of  the  tax- 
payers of  every  township  in  the  State  to  determine  the 
number  of  justices  therein,  providing  that  upon  their  peti- 
tion an  additional  justice  may  be  appointed  by  the  county 
commissioners.  This  as  a  general  law  without  limitation 
of  the  term  of  appointment.  The  statute  is  repugnant  to 
the  constitution  on  two  grounds:  First.  The  legislature 
must  determine  the  number  of  justices  for  each  township. 
Second.  Such  justices  must  be  elected;  that  is,  while  pos- 
sibly the  power  exists,  not  being  prohibited,  to  provide 
otherwise  for  emergency  or  special  occasion,  as  in  the  case 
of  a  vacancy  or  the  creation  of  a  new  office,  the  office  is 
always  to  be  filled  under  general  laws  by  popular  election, 
all  of  which  the  statute  relied  upon  by  appellant  ignores. 

The  judgment  of  the  district  court  was  correct  and  is  af- 
firmed. 
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C.  GRELLET,  Respondent,  r.  J.  H.  HEILSHORN  et 

AL.,  Appellants. 

[4  Nevada,  D2C.] 

Hboobd  of  Debdb  Imtcnded  for  Moutoaoks  as  Notick. — The  Rtatnte  con- 
cerning couTeyances  has  no  provisions  Bimilar  to  those  of  the  New  York 
statutes,  under  which  it  is,  in  tbat  State,  held  that  the  record  of  a  deed, 
absolute  upon  its  face,  though  intended  as  a  mortgage,  gives  no  notice 
to  a  subfieqaent  mortgagee. 

Hbcobd  of  Convbtanoks  in  Gknkbal  as  Notigk. — In  this  State  both  subse- 
quent purchasers  and  mortgagees  have  constructive  notice  under  the 
statute  of  every  properly  recorded  conveyance  affecting  real  estate. 

TitKHs  OF  Deeds  Intended  as  Mortoaoes. — Where  the  owner  of  real  estate 
made  a  deed  of  the  same  absolute  upon  its  face,  but  intended  as  a 
mortgage,  and  the  same  was  recorded  as  a  deed,  and  afterwards  he 
made  a  formal  mortgage  upon  the  same  property:  Iltdd,  that  the  latter 
instrument  was  taken  with  constructive  notice  of,  and  subject  to  the  liun 
of,  the  former. 

Ccn^ferBnorivB  Notice  by  Becord  Entibblt  Statdtoby. — The  matter  of 
constructive  notice  by  the  record  of  conveyance  is  entirely  a  creature  of 
statute;  and  its  effect  is  to  be  gathered  from  construction  of  the  statute. 

HoiiDiNO  OF  Leoai«  and  Equitable  Titles  without  Mkroeb.—  Upon  the 
facti  of  this  case  as  8tate<l  in  the  opinion :  Held,  that  there  was  no  mer- 
ger of  the  equitable  title  into  the  legal  title  in  the  hands  of  Stevenot,  so 
as  to  give  the  Dohle  mortgage  priority  to  the  Grellet  mortgage. 

Meboeb  not  Favobkd  in  Eqdity.— Mergers  are  not  favored  in  equity,  and 
are  not  allowed  unless  to  promote  the  intention  either  averred  or  pre- 
sumed of  'the  party. 

Appeal  from  the  District  Court  of  the  First  Judicial 
District,  Storey  County. 

The  facts  are  stated  in  the  opinion. 

B.  n.  Taylor^  for  Appellant  Dohle : 

The  general  rule  is,  that  where  the  legal  and  equitable 
title  are  both  united  in  the  same  person,  in  the  same  right, 
the  equitable  is  merged  in  the  legal  title,  and  is  extin- 
guished by  the  unity  of  seisin.  {NiclioUon  v.  Halsey,  1 
Johns.  Ch.  417;  Gardner  v.  Aalor^  3  Id.  54;  Starry.  Ellis, 
6  Id.  393;  1  Hill.  Mort.  330,  sec.  64;  Willard  Eq.  Jur.  425; 
Eaton  V.  George,  2  N.  H.  300.)  To  prevent  a  merger  there 
must  be  a  decisive  intention  of  the  mortgagee  to  keep  the 
titles  separate;  or  it  must  appear  that  the  situation  of  the 
estate  or  the  interest  of  the  mortgagee  requires  that  the 
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legal  and  equitable  estates  should  be  kept  distinct;  or  that 
by  reason  of  infancy,  lunacy,  or  other  disability,  the  mort- 
gagee is  unable  to  make  an  election.  (James  v.  Johnson,  6 
Johns.  Ch.  417;  James  y.  More?/,  2  Cow.  246;  Duncans. 
Dvimj,  9  Barr.  332;  2  Story  Eq.  Jur.  g  1035,  6/  1  Hill. 
Mortg.  330,  sec.  64.)  The  legal  estate  having  been  ac- 
quired by  Stevenot,  and  the  equitable  estate  being  thua 
merged,  could  not  be  revived  by  his  reassignment  to 
plaintiff.  {James  v.  Morey,  2  Cow.  319;  2  Bl.  Com.  177.) 
A  subsequent  incumbrancer  is  not  bound  to  search  for 
deeds,  in  order  to  be  protected  against  the  operation  of  ft 
mortgage.  This  ground  is  tenable,  notwithstanding  the 
fact  that  our  statutes  omit  to  specify  books  which  connty 
recordei*s  shall  use,  for  it  is  not  the  book  but  the  character 
of  the  instrument  which  is  to  be  looked  to.  (Deyy.  Dan- 
ham,  2  Johns.  Ch.  189;  James  y.  Johnson,  6  Id.  422;  Dun- 
ham V.  Dey,  15  Johns.  568;  Brotony,  Dean,  3  Wend.  213; 
James  v.  Moreij,  2  Cow.  316;  IVhite  v.  Moore,  1  Paige,  651.) 

Hillyer,  Wood  &  Deal,  for  Respondent: 

Tho  deed  from  Heilshorn  and  wife  to  Grellet  and  Gagnon 
was  a  mortgage.  (Blair  v.  Bass,  4  Blackf.  539;  6  Blackf. 
113;  Ilarhison  v.  Lemon,  3  Blackf.  51;  Pierce  v.  Rohhmw, 
13  Cal.  125;  ilnrray  v.  Walker,  31  N.  Y.  399;  Chrl:  v. 
Henry,  2  Cow.  326.) 

The  equitable  title  did  not  become  merged  in  the  legal 
title  by  the  deed  from  Heilshorn  and  wife  to  Stevenot:  Be- 
cause it  was  the  intention  of  Stevenot  to  keep  the  legal  and 
equitable  estates  distinct.  (Jam£S  v.  Morey,  2  Cow.  282; 
Micktls  V.  Toicnsend,  18  N.  Y.  584.)  Courts  of  equity  Jo 
not  favor  mergers,  and  where  the  intention  of  tho  party  bene- 
ficially interested  is  to  keep  tho  two  estates  distinct,  the 
courts  will  hold  that  the  estates  do  not  merge.  (1  Co.  Litt. 
338,  f.  note  42,  Am.  ed.;  Gibson  v.  Crchore,  3  Pick.  482; 
Millspaiujh  V.  McBriik,  7  Paige,  509;  Ilunt  v.  Hunt,  14  Pick. 
383;  Champney  v.  Coope,  32  N.  Y.  549;  Cooke  v.  Bnghihj, 
46  Peun.  S.  R.  439;  Earle  v.  Washhum,  7  Allen,  95;  2 
WasG.  E.  P.  203.)  The  intention  to  keep  the  two  estates 
separate  is  presumeOL\<\i^xo  '\\.  \a  iox  Ilka  iuterest  of  the  party 
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that  they  should  be  kept  separate.  {Mallcni/  v.  Hitchcodc, 
29  Couu.  127;  2  Ves.  Jr.  262;  Lord  Compion  v.  Oxendler,  1 
Watts  &  Serg.  485;  Gibson  v.  Crdiore^  3  Pick.  482;  Forbes 
V.  UoffaU,  18  Ves.  Jr.  390.) 

f*530]      *By  the  Court,  Whitman,  J. : 

This  appeal  is  on  the  part  of  John  Dohle,  impleaded  as 
defendant  alleged  to  have  some  interest  in  certain  realty, 
subsequent  to  plaintiff's  mortgage  sought  to  be  foreclosed, 
and  for  which  decree  was  rendered  in  this  action.  The 
facts  are  as  follows:  On  the  ninth  of  September,  1863,  de- 
fendant Heilshorn  and  wife,,  for  the  consideration  of  $15,- 
000,  executed  to  the  plaintiff  and  one  J.  B.  Gagnon,  a  con- 
yeyauce,  upon  its  face  an  absolute  deed,  of  certain  real 
property,  nine-fffteenths  undivided  to  Grellet,  six  to  Gag- 
non. This  conveyance  was  duly  recorded  at  its  date.  On 
tlie  same  day  Heilshorn  executed  his  notes,  one  for  (9,000 
to  Grellett,  one  for  $6,000  to  Gagnon;  and  Grellet  and 
Gagnon  united  in  the  execution  to  Heilshorn  and  wife  of  a 
defeasance;  this  was  never  recorded.  On  the  first  of  June, 
1864,  Heilshorn  and  wife  mortgaged  a  portion  of  the  same 
property  to  defendant  Dohle  for  $1,000.  On  the  thirtieth 
of  January  previous  they  had  mortgaged  the  whole  to 
Stateler  and  Arrington  for  $1,000;  this  mortgage  was  after- 
ward assigned  to  defendant  Italston.  On  the  fifteenth  of 
June,  1864,  Grellet  assigned  the  $9,000  note  and  his  interest 
in  the  mortgage  to  one  Stevenot.  On  the  twentieth  of  the 
some  month,  Heilshorn  and  wife  conveyed  the  property  to 
Stevenot.  On  the  sixth  of  July,  1867,  Stevenot  re-assigned 
to  Grellet.  On  the  twentieth  of  the  same  month, 
be  commenced  suit  of  foreclosure  on  ^the  Grellet  [^531] 
conveyance,  which  was  dismissed  on  the  fifth  of 
August  following;  and  on  the  twenty-third  of  the  same 
month  the  present  action  was  instituted.  All  the  defendants 
Lave  suffered  default,  except  Dohle.  He  does  not  deny 
thai  the  conveyance  of  September  9,  1863,  was  a  mortgage, 
but  contends  that  its  record  imparted  no  notice  to  him,  and 
therefore  his  mortgage  is  the  prior  lien  upon  that  portion 
of  the  property  described  therein.     Again,  that  the  accept-' 
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ance  of  the  deed  of  the  twentieth  of  Jane,  1864,  by  Stevenot, 
worked  a  merger  of  the  Qrellet  mortgage. 

The  doctrine  so  f  I'equently  decided  in  New  Tork,  that  a 
recorded  deed,  absolute  on  its  face,  though  intended  as  a 
mortgage,  gives  no  notice  to  a  subsequent  mortgagee,  is  re- 
lied upon  to  sustain  Dohle's  position,  but  that  doctrine  is 
based  upon  statutory  provisions  entirely  unlike  that  of  this 
State.     These  are  the  sections  of  the  statute  of  New  York 
touching  the  matter:  Sec.  2.    ''Different  sets  of  books  shall 
be  provided  by  the  clerks  of  the  several  counties,  for  the 
recording  of  deeds  and  mortgages;  in  one  of  which  sets  all 
conveyances,  absolute  in  their  terms,  and  not  intended  as 
mortgages,  or  as  securities  in  the  nature  of  mortgages,  shall 
be  recorded;   and  in  the  other  sets  such  mortgages  aod 
securities  shall  be  recorded."    Sec.  3.    "Every  deed  con- 
veying real  estate  which  by  any  other  instrument  in  writiug 
shall  appear  to  have  been  intended  only  as  a  security  in  the 
nature  of  a  mortgage,  though  it  be  an  absolute  conveyance 
iu  terms,  shall  be  considered  as  a  mortgage;  and  the  i)erson 
for  whose  benefit  such  deed  shall  be  made  shall  not  derive 
any  advantage  from  the   recording   thereof,  unless  every 
writing  operating  as  a  defeasance  of  the  same,  or  explana- 
tory of  its  being  designed  to  have  the  effect  onlj'  of  a  mort- 
gage, or  conditional  deed,  be  also  recorded  therein,  and  at 
the  same  time/'    The  act  of  this  State  concerning  convey- 
ances has  nothing  similar;  but  has  this:    Sec.  25.  "Every 
such  conveyance,  or  instrument  of  writing,  acknowledged 
or  proved  and  certified,  and  recorded  in  the  manner  pre- 
scribed in  this  act,  shall  from  the  time  of  filing  the  same 
with  the  recorder  for  record  impart  notice  to  all  persons  of 
the  contents  thereof;  and  subsequent  purchasers  and  mort- 
gagees shall  be  deemed  to  purchase  and  take  with  notice.*^ 
That  is  both  classes  of  subsequent  claimants  have  notice  of 
every  properly   recorded   conveyance   affecting  the  prop- 
erty. 
[*o32]       *In  this  case  Dohle  had  notice  of  the  contents  of 
the  Grellet  conveyance;  he  was  not  advised  by  snch 
notice  that  it  was  a  mortgage,  but  a  deed  absolute;  then 
taking  a  mortgage  he  did  so  at  the  risk  of  no  title  in  his 
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mortgiigor,  and  lie  suffers  no  injury  when  time  proves  that 
his  security  was  better  than  he  had  a  legal  right  to  suppose. 

In  New  York  the  case  would  have  been  entirely  different; 
first,  because  each  class  of  instruments  being  recorded  in 
separate  books,  no  search  was  required  save  in  the  book 
devoted  to  mortgages;  second,  such  an  instrument  as  the 
Grellet  conveyance,  even  when  recorded  without  the  accom- 
panying defeasance,  would  impart  no  notice;  and  third,  no 
Buch  provision  as  the  one  before  cited  from  the  statutes  of 
Nevada  exists  in  New  York.  This  matter  of  constructive 
notice  is  entirely  a  creation  of  statute;  and  from  that  of 
Nevada,  the  conclusion  is  that  Dohle  had  notice  of  a  deed 
absolute,  that  he  suffers  no  injury  from  the  fact  that  it  was  a 
mortgage,  wherefore  it  would  be  wrong  to  parties  doing 
bim  no  injury  to  prefer  his  mortgage,  and  that  such  is  not 
the  meaning  of  the  statute. 

'Wtis  a  merger  of  the  legal  and  equitable  titles  worked  in 
Stevenot  by  the  deed  of  June  20,  1864?  Mr.  Washburn, 
in  his  Treatise  on  the  American  Law  of  Real  Property,  at 
page  203,  says:  "But  to  have  the  union  operate  a  merger 
the  estates  must  unite  in  one  and  the  same  person,  having 
a  commensurate  and  co-extensive  interest  in  each,  with  no 
intervening  interest  in  another.  A  legal  estate  in  fee  in 
one  who  has  only  a  partial  equitable  interest,  or  vice  versa, 
would  not  merge." 

That  is  this  case.  Mergers  are  not  favored  in  equity,  and 
are  there  never  allowed  unless  to  promote  the  intention 
either  averred  or  presumed  of  the  party.  (Cook  v.  Brightly^ 
46  Penn.  444;  Gibson  v.  CrelKyre,  3  Pick.,  482;,  Mullonj  v. 
Hitclicock,  29  Conn.  134.)  In  Ftyrhes  v.  Moffatt  (18  Ves.  Jr. 
390),  a  leading  case,  the  rule  is  thus  stated:  ''It  is  a  very 
clear  that  a  person  becoming  entitled  to  an  estate,  subject 
to  a  charge  for  his  own  benefit,  may,  if  he  choose,  at  once 
take  the  estate  and  keep  up  the  charge.  Upon  this  subject 
a  court  of  equity  is  not  guided  by  the  rules  of  law.  It 
will  sometimes  hold  a  charge  extinguished  when  it 
wonhl  *subsist  at  law,  and  sometimes  preserve  it  [*533] 
-when  at  law  it  would  be  merged.  The  question 
is  upon  the  intention,  actual  or  presumed,  of  the  person  in 
Nev.  D«c.— 60 
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whom  tbo  iuterests  are  united.  lu  most  instances  it  is  with 
reference  to  ibe  party  himself  of  no  sort  of  tjse  to  haTe  a 
charge  on  his  own  estate;  and  when  that  is  the  case  it  will 
be  held  to  sink,  unless  something  shall  have  been  done  by 
him  to  keep  it  on  foot."  Apply  the  rule  to  the  facts  of  tbe 
present  case.  Stevenot  never  surrendered  the  Grellet  note; 
commenced  suit  to  foreclose,  which  was  dismissed,  as  must 
be  inferred,  because  he  had  previously  re-assigned  to  Orel- 
let,  and  suffered  default  in  the  present  action.  A  mer^r 
rendered  the  estate  presently  liable  for  the  amount  of  the 
Stateler  and  Arrington  and  Dohle  mortgages.  It  has  been 
argued  that  by  deed  Stevenot  was  entitled  to  possession, 
and  tbat  the  rents  and  profits  consequent  thereon  would 
more  than  relieve  tbe  burden  of  tbe  two  mortgages,  and 
therefore  tbe  interest  of  Stevenot  was  to  merge.  There  is 
no  proof  tbat  the  property  produced  any  income.  From 
the  fucts  of  tbe  case,  no  actual  intent  to  merge  is  shown,  and 
none  can  properly  be  presumed. 

Tbe  decree  of  tbe  district  court  is  therefore  correct  so  far 
as  it  goes,  and  to  tbat  extent  is  affirmed.  IChe  defendant 
Dohle,  however,  if  not  paid  from  the  proceeds  of  the  sale  of 
the  nine-fifteenths  of  tbe  property,  is  entitled  unJer  the 
pleadiugs  and  proofs  to  a  sale  of  the  remaining  six-fifteenths 
of  the  premises  described  in  bis  mortgage,  subject  of  course 
to  all  prior  liens,  and  decree  must  be  so  made  if  necessary. 

Johnson,  J.,  did  not  participate  in  the  foregoing  opinion. 


THE  OPHIE  SILVER  MINING  COMPANY,  Appellakt, 
V.  C.  CAEPENTER  et  al.,  Respondents. 

[4  Nevada,  534.] 

'  Watkb  TiioHTs — Pbiomty  op  AppBOpniATioN. — Where  the  right  of  the  xm 
of  runniDg  water  in  based  upon  appropriation  and  not  ii[xm  ownenbip 
ill  tho  Boil,  priority  of  appropriation  givta  the  superior  right. 

Bkasgnablk  Timk  to  Complbtk  Appropriation. — If  any  work  is  neccssarj 
to  bo  done  to  complete  tbe  appropriation,  tbe  liiw  gi^es  a  rfasonatletiuM 
within  which  to  do  such  work  and  protects  the  rights  during  such  time 
by  relation  to  tbe  time  when  tbe  first  step  was  token. 

(1)  2  N«v.  211;  10  Not.  218. 
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Afpbopbiation  of  Watkr  whkn  DiLioKiTCE  NOT  ExRRCiRKD. — Where  tbo  work 
necessary  to  complete  au  appropriatiou  of  mimiug  water  is  not  prose- 
cuted with  diligence,  the  right  to  the  use  of  the  water  does  not  relate 
bock  to  the  time  when  the  first  step  was  taken  to  secure  it;  but  dates 
from  the  time  when  the  work  is  completed  or  the  appropriation  is  fully 
perfected. 

CourncmsQ  Watkb  Claims. — Upon  the  facts  of  this  case  as  stated  in  the 
opinion :  Jlekl,  that  Rose  had  not  prosecuted  the  work  on  his  ditch  as 
originally  intended  with  reasonable  diligence,  and  that  ho  therefore  was 
only  entitlcxl  to  the  quantity  of  water  which  ran  through  his  ditch  in 
1859  when  the  Ophir  ditch  was  constructed. 

DiLXOioiCE  IN  Pbobkcdtino  Wobx  of  Appkopbiation. — The  law  does  not  re- 
quire any  unusual  or  extraordinary  effort,  but  only  that  which  is  UHual, 
ordinary  and  reasonable. 

EzcuHEM  FOB  Delay  in  Prosecutiko  Work  of  A'^pbopriation— Illness  of  the 
Bppropriator  and  his  want  of  pecuniary  means  to  prosecute  the  work, 
being  matters  int-ideut  to  the  i>er8on  and  not  the  enterprise,  are  not  such 
circumstances  as  will  excuse  great  dehiy  in  the  work. 

»  Settino  Aside  Verdict  for  want  of  Evioenck. — The  verdict  of  a  jury 
should  not  be  vacated  by  au  ap]>e11ate  court  on  the  ground  of  iusaffi- 
eiency  of  evidence  if  there  is  any  evidence  to  support  it ;  but  if  there  bo 
no  substantial  evidence  upon  the  side  of  the  verdict,  it  is  the  undoubted 
duty  of  the  appellate  court  to  set  it  aside. 

*DuK  Diligence  as  a  Question  op  Law. — Due  diligence  is  sufficiently  [*535] 
clearly  defineil  to  enable  courts  to  determine  whether  any  given 
state  of  facts  is  sufficient  to  coostitute  it  or  not. 

Pbactioe— iNJQNcnoMs  Ancillabt  to  Controverted  Legal  Rights. — When 
an  injunction  is  a^ked  in  au  action  as  merely  ancillary  to  what  is  claimed 
to  be  a  legal  right,  the  parties  have  a  right  to  have  the  legal  issues  deter- 
mined by  a  jury  before  a  final  injunction  can  properly  Lisue. 

Appeal  from  tLe  District  Court  of  the  First  Judicial 
District,  Storey  County* 

The  facts  are  stated  in  the  opinion. 

C.  J.  HUlf/er,  for  Appellant: 

The  doctrine  of  the  courts  of  California  in  relation  to 
water  rights  has  been  sanctioned  by  this  court.  {Lobdell  v. 
Simpsou,  2  Nev.  277.)  Appropriation  consists  in  talking 
actual  possession.  It  cannot  be  constructive  or  rest  in 
intention.  (C  Cal.  108;  7  Id.  262;  12  Id.  49.).  The  diver- 
sion  must  be  made  for  the  purpose  of  application  to  some 
beneficial  purpose,  and  must  be  so  applied,  otherwise  it  is 
no  appropriation.  (7  Cal.  262;  15  Id.  275;  32  Id.  26.)    The 

(1)  fiKev.iU 
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only  qualification  of  the  rule  that  actual  possession  consti- 
tutes and  measures  appropriation  to  these  rights  is  the  doc- 
trine of  relation.  (3  Cal.  413.)  There  must  be  a  distinct 
and  definite  manifestation  of  the  extent  and  character  of 
the  privilege  to  be  secured.  (Kimball  v.  Gearheaii,  12  Cal. 
27.)  The  work  must  be  diligently  pursued.  (6  Cal.  558;  7 
Cal  262;  12  Cal.  27.)  Intention  must  be  inferred  from  acts 
and  from  acts  alone.  (8  Cal.  444;  6  Cal.  108.) 

The  term  *'  due  diligence  "  is  a  legal  term,  and  has  a  dis- 
tinct legal  signification.     It  means  the  doing  of  an  act,  or 
series  of  acts,  with  all  practicable  expedition.     It  admits  of 
no  delay   whatever,    except  such   as    is   incidental  to  the 
character  of  the  act,  or  rendered  practically  unavoidable 
by  accidental  circumstances.     The   question  of  diligence, 
when  the  facts  are  ascertained,  is  one  of  law  for  the  court, 
and  not  for  the  jury.     TVhile  it  is  the  province  of  the  jury 
to  ascertain  what  facts  exist,  it  is  the  exclusive  duty  of  the 
court  to  determine  whether  these  facts  meet  the  legal  re- 
quirement of  the  term.  (2  Black.  351;  G  Id.  537;  7  Id.  283, 
532,;  1   Pet.  582;  1  Towne,  167;  6  East.  3-16;  12  Id.  433; 
3  Hill,  520;  21  Wend.   644;  11  Johns.  187;  6  Met.  295;  3 
Litt.  (Ky.)  500;  31  Cal.  221;  23  Id.  655.) 

This  is  an  equity  case,  and,  undfer  the  rules  of  equity  ju- 
risprudence, a  verdict  of  a  jury  on  a  question  of  fact  has  uo 
such  sanctity  as  in  a  court  of  common  law.  It  will  be  freely 
reviewed  upon  the  weight  of  evidence.  (2  Dan.  Ch.  Pr. 
1307;  5  Cal.  448;  7  Cal.  426;  D  Cal.  360;  13  Cal.  85.) 

Aldrich  it  De  Lovg,  for  Respondents: 

Due  diligeuce  in  reducing  a  claim  of  water  to  possession 
and  ownership  is  a  question  dependent  on  the  facts  and  cir- 
cumstances shown  to  exist  in  each  case.  What  is  a  reason- 
able time  must  de2)eud  upon  the  circumstances  of  the  case. 
{PavTce  v.  Kilham.S  CiJ.  77;  Weaver  v.  The  Eureka  Co.,  15 
Cal.  271;  Lnckhart  v.  Ogikn,  30  Cal.  547;  Kimball  v.  Gear- 
Jiart,  12  Cal.  30;  While  v.  'Jhdd's  Valley  W.  Co,,  8  Cal.  Ul) 
Counsel  for  the  i^laintiff  concede  the  truth  of  all  the  testi- 
mony for  deiendauts  whenever  there  is  any  conflict.  Ac- 
cei)ting  this  ixJimi^'tiYOTi  \X\^  \wvi^m^\i\»  ^V  VXi^6  court  below  is 
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'ally  and  fairly  sustained  by  the  evidence;  and  if  the  jiidg- 
nent  is  right,  no  matter  what  minor  errors  occuiTed  during 
;b©  trial,  the  judgment  should  be  affirmed.  (Goode  v.  Smith 
ind  Ut/e,  13  Cal.  84.)  This  was  a  mere  action  on  the  case 
:or  damages,  with  a  bill  in  equity  ancillary  thereto,  and  the 
proceedings  to  try  the  right  to  property  before  a  permanent 
LDJunction  could  be  attained  was  proper.  (15  Cal.  118;  14 
Cal.  647-8.) 

Thomas  H.  Williams,  also  for  Appellants. 

*By  the  Court,  Lewis,  C.  J. :  [*541] 

This  action  is  founded  upon  an  alleged  unlawful  diversion 
of  water,  whereby  it  is  claimed  the  plaintiff  was  damaged  in 
the  sum  of  $3,000,  for  w^hich  judgment  is  asked  against  the 
defendants.     An   injunction  is  also  prayed  for  to 
restrain    any  future    diversion.      *The  defendants  [*542] 
claim  the  right  to  divert  the  full  quantity  of  water 
taken  by  them,  by  reason  of  an  appropriation  prior  in  point 
of  time  to  any  claim  or  appropriation  by  the  plaintiff.     And 
thus  thin  controversy  may  be  determined  upon  its  merits  by 
the  resolution  of  the  question  which  of  the  parties  made  the 
first  appropriation  of  the  water  diverted  by  the  defendants. 
"We  have  carefully  examined  the  voluminous  record  in  the 
case  for  the  ])urpose  of  determining  this  main  question,  and 
as  our  conclusions  are  in  favor  of  the  plaintiff,  the  consider- 
ation of  any  minor  questions  is  rendered  unnecessary.     We 
concede  for  the  purposes  of  the  present  discussion  (although 
it  is  a  fact  by  no  means  beyond  doubt)  that  the  grantors  of 
the  defendants  made  claim  to  and  intended  to  appropriate 
the  full  volume  of  water  now  claimed  by  them  long  prior  to 
the  time  when  the  plaintiff's  grantors  appropriated  what  is 
claimed  by  it,  and  phice  our  decision  entirely  upon  the  fail- 
ure on  the  part  of  those  from  whom  defendants  derive  their 
title  to  prosecute  their  claim  to  consummation  with  that  dil- 
igence which  is  necessary  when  it  is  attempted  to  make  the 
final  act  of  appropriation  relate  to  the  time  when  the  first 
step  was  taken  or  the  first  act  done  to  make  it.     Wc  pro- 
pose to  rely  solely  upon  the  undisputed  facts  and  uucontra- 
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(lioted  evidence  to  support  the  conclusion  at  which  we  baie 
arrived,  the  substance  of  which  may  be  thus  stated:  In  the 
spring  of  the  year  1858,  J.  H.  Bose,  the  grantor  of  defend- 
ants, desiring  to  convey  water  to  the  village  of  Dayton  from 
the  Carson  river,  constructed  for  that  pni-pose  a  ditch  about 
four  and  a  half  miles  in  length,  and  of  dimensions  varying 
at  different  points.     At  its  immediate  head  it  was  sixteen 
feet  wide.     For  a  distance  of  one-fourth  of  a  mile  below  it 
averaged  seven  and  one*half  feet  wide  on  top,  and  two  and 
one-half  feet  deep.     Its  general  size  below  that  point  was 
three  and  one-half  feet  wide  at  the  top,  two  and  cue-half 
feet  on  the  bottom,  and  two  and  one-half  feet  deep.    The 
ditch  was  thus  constructed  in  the  year  1858.    In  the  follow- 
ing year  water  was  run  through  it  to  Dayton.     And  it  re- 
mained pretty  much  in  this  condition  until  the  fall  of  the 
year  1862,  at  which  time  Bose  entered  into  a  contract  with 
Shanklin  and  McConnell  for  its  enlargement  to  its 
f*543]  present  capacity.      Work  was  ^immediately  com- 
menced under  that  contract,  and  the  present  ditch 
completed  early  in  1865.     Under  this  contract  an  entirely 
new  survey  was  made,  and  the  water  was  taken  from  the 
river  at  a  point  one-quarter  of  a  mile  above  the  head  of  the 
old  ditch,  and  on  the  opposite  side  of  the  river.     The  si» 
of  this  new  ditch,  which  is  called  the  Shanklin  and  McCon- 
nell ditch,  is  thirteen  feet  in  width  at  the  top,  nine  feet  on 
the  bottom,  and  four  feet  deep.     Its  flumes  are  six  feet  by 
three,  wuth  a  fall  of  one-fifth  of  an  inch  to   the  rod.    The 
volume  of  water  which  can  be  run  through  it  is  ten  times 
greater  than  could  have  been  run  througli  the   old  Bose 
ditch,  its  capacity  being  fifty-seven  cubic  feet  ]>er  second, 
while  the  old  ditch  was  capable  of  discharging  only  abont 
four  and  a  half  feet.     The  grantors  of  the  plaintiff  made  no 
claim  to  any  water  until  the  mouth  of  July,  a.d.  1859.    In 
that  year  they  diverted  the  water  from  the  river  at  a  point 
some  distance  below  the  head  of  the  Bose  ditch,  useil  some 
quantity  of  it  that  year,  and  in  the  fall  of  18C0  completed 
their  ditch  to  its   present  capacity;   and  have  oyer  since 
used  the  water  thus  diverted  for  motive  power.     The  de- 
fendants claim  that  the  ditch  as  constructed  or  enlarged  bj 
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Sbanldin  and  M^sConnell  is  in  accordance  with  the  original 
design  of  Bo^e,  from  whom  they  acquire  their  right;  that 
sach  design  was  manifested  bj  the  fact  that  his  first  ditch 
was  of  as  great  capacity  for  a  quarter  of  «a  mile  from  its  head 
aa  the  present  ditch,  and  hence  that  their  right  to  the  entire 
volume  of  water  which  the  present  ditch  will  carry  must  re- 
late to  the  time  when  Bose  did  the  first* act  towards  appro- 
priating it,  which  was  in  the  spring  of  the  year  1858.  The 
plaintiff  concedes  that  the  defendants,  as  the  first  appro- 
priators,  have  the  right:  First.  To  divert  through  their 
ditch  so  much  of  the  water  of  the  river  as  would  have  run 
through  the  old  ditch.  It  is  then  claimed  that  the  plaintiff 
is  entitled  to  sufficient  water  to  fill  its  ditch,  counsel  argu- 
ing on  its  behalf  that  the  grantors  of  defendants  had  no 
right  to  increase  the  capacity  of  the  old  ditch  to  its  preju- 
dice. Where  the  right  to  the  use  of  running  water  is  based 
upon  appropriation,  and  not  upon  an  ownership  in  the  soil, 
it  is  the  generally  recognized  rule  here  that  priority  of  ap- 
propriation gives  the  superior  right.  When  any 
work  is  necessary  to  be  done  to  ^complete  the  ap-  [^644] 
propriation,  the  law  gives  the  claimant  a  reasonable 
time  within  which  to  do  it,  and  although  the  appropriation 
is  not  deemed  complete  until  the  actmd  diversion  or  use  of 
the  water,  still  if  such  work  be  prosecuted  with  reasonable 
diligence,  the  right  relates  to  the  time  when  the  first  step 
was  taken  to  secure  it.  If,  however,  the  work  be  not  pros- 
ecuted with  diligence,  the  right  does  not  so  relate,  but 
generally  dates  from  the  time  w^hen  the  work  is  completed 
or  the  appropriation  is  fully  i>erfected. 

As  we  have  already  stated,  we  concede  the  fact,  for  the 
present,  that  liose  designed,  when  he  constructed  his 
ditch  iu  the  year  1858,  to  enlarge  it  to  the  capacity  of 
the  present  ditch,  and  if  he  has  shown  that  the  design  thus 
conceived  was  prosecuted  with  a  reasonable  degree  of  dili- 
gence until  its  completion,  then  the  defendant's  right  to  that 
quantity  of  water  now  claimed  by  them  will  relate  biick  to  .the 
spring  of  1858,  and  thus  antedate  the  plaintiff's  right  eigh- 
teen months  or  two  years,  thereby  giving  them  the  superior 
right.    But  in  our  opinion  the  evidence  shows  an  utter  fail- 


952  Ophib  Mm.  Co.  v.  Carpentter.       [Snp.  Ct. 

Opiuion  of  the  Conrt — Lewis,  O.  J. 

ure  on  the  part  of  Bose  to  prosecute  his  original  design  with 
that  diligence  which  the  law  requires.  The  manner  in 
which  this  work  was  prosecuted  we  gather  from  the  testi- 
mony of  Bose  himself.  In  the  jear  1853  the  ditch  was  con- 
structed, and  a  great  deal  of  work  was  necessarily  done.  In 
the  succeeding  year  also  a  considerable  amount  of  work  was 
done  in  cleaning  out  the  ditch  and  enlarging  it  in  some 
places.  Some  time  in  the  summer  of  this  year  the  ditch 
was  completed  to  such  an  extent  that  a  sniall  quantity  of 
water  was  run  through  it  to  Dayton.  It  is  Tery  donbtfnl 
whether  any  work  was  done  this  year  towanls  a  systematic 
enlargement  of  the  ditch  for  the  purpose  of  increasing  its 
general  capacity.  Bose  himself  thus  describes  the  work 
done:  **I  was  trying  to  get  more  water  through;  so  wherever 
earth  or  rock  slid  in  from  the  sides  of  the  ditch,  all  the  men 
hired  by  the  day  were  instructed  to  dig  or  throw  it  ont,  and 
to  throw  out  all  the  loose  dirt  or  gravel  that  was  not  worked 
out  by  the  water  running  through."  However  this  may  be, 
it  is  certain  that  in  the  succeeding  year,  that  is  in  1860, 
nothing  whatever  was  done  towards  eulai^emeut. .  Indeed 
the  only  thing  done  during  the  entire  year  was  the  employ- 
ment of  two  men,  who  were  engaged  for   a  few  days  in 

throwing  out  rock  from  the  ditch.  This  is  all  the 
[*545]  work  that  *was  done  between  the  fall  of  1859  and 

the  mouth  of  May,  A.  D.  1861,  a  period  of  more  than 
eighteen  months.  As  counsel  for  appellant  very  aptly  re- 
marked, **Bo8e  during  this  time  gave  to  other  pursuits  Lis 
time  and  industry,  and  to  the  vast  enterprise  of  securing  all 
the  waters  of  the  Carson  river,  only  a  diligent  contempla- 
tion." The  year  1861  is  little  less  barren  of  results.  A  few 
men  were  employed  for  a  period  of  three  months  only,  wbo, 
Bose  says,  were  engaged  in  cleaning  out  and  enlarging  the 
ditch.  From  the  fall  of  1861  to  the  summer  of  1862  nUb- 
iug  appears  to  have  been  done.  In  the  summer  from  three 
to  twenty  men  were  employed,  and  continued  work  for 
about  five  months.  But  it  is  not  pretended  that  they  were 
employed  at  enlarging,  but  only  cleaning  oat  the  ditch. 
Bose  testifies  that  he  did  not  know  that  it  was  enlarged  at 
all  that  year;  that  the  heavy  rains  daring  the  winter  had 
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illed  it  up  in  many  places;  that  Le  had  it  nil  cleaned  oat. 
Ln  September  of  this  year  the  contract  between  Hose  and 
3bauklin  and  McConuell  was  entered  iuto,  and  daring  the 
fears  1863  and  1864  the  work  progressed,  and  the  present 
ditch  of  the  defendants  was  completed.  Thus,  it  appears, 
that  from  the  fall  of  1859  to  the  summer  of  1862,  a  period 
of  over  two  years  and  a  half,  work  was  done  upon  the  ditch 
for  about  three  months  only;  that  was  daring  the  year  1861, 
when  Hose  testifies  that  from  seventeen  to  twenty  men  were 
employed.  During  this  period  of  inactivity  on  the  part  of 
Bose,  the.  grantors  of  the  plaintiff  prosecuted  their  work 
vigorously,  and  finished  their  ditch  to  its  present  capacity 
in  the  year  1860.  These  facts,  it  is  argued  on  behalf  of  de- 
fendants, show  such  diligence  on  the  part  of  their  grantor 
in  the  prosecution  of  his  origiaal  design  as  to  make  their 
right  to  the  quantity  of  water  now  diverted  by  them  relate 
to  the  time  when  Bose  in  the  year  1853  did  the  first  act 
towards  appropriation.  We  are  constrained  to  differ  from 
counsel  upon  this  proposition. 

In  our  judgment  those  facts  exhibit  an  utter  want  of  dili- 
gence in  the  prosecution  of  the  design  which  it  is  claimed 
was  undertaken  by  Bose.  If  the  labor  of  twenty  men  for 
three  or  four  months,  in  a  period  of  two  years  and  a  half, 
constitutes  diligence  in  the  prosecution  of  such  a  vast  en- 
terprise as  this,  it  is  difficult,  if  not  impossible,  to  designate 
the  entire  want  of  diligence.  The  manner  in  which 
*this  work  was  prosecuted  certainly  does  not  accord  [*546] 
with  what  is  generally  understood  to  be  reasonable 
diUgeuce.  Diligence  is  defined  to  be  the  ''steady  applica- 
tion to  business  of  any  kind,  constant  effort  to  accomplish 
any  undertaking."  The  law  does  not  require  any  unusual 
or  extraordinary  efforts,  but  only  that  which  is  usual,  ordi- 
nary, and  reasonable.  The  diligence  required  in  cases  of 
this  kind  is  that  constancy  or  steadiness  of  purpose  or  labor 
which  is  usual  with  men  engaged  in  like  enterprises,  and 
who  desire  a  speedy  accomplishment  of  their  designs.  Huch 
assiduity  in  the  prosecution  of  the  enterprise  as  will  mani- 
fest to  the  world  A-boua  fide  intention  to  complete  it  within 
a  reasonable  time.    It  is  the  doing  of  an  act,  or  series  of 
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acts,  vfitii  all  practical  espedilion,  with  no  delay,  except 
sacli  as  may  be  incident  to  the  work  itself.     The  law,  then, 
required  the  grantors  of  the  defendants  to  prosecute  tbe 
work  necessary  to  an  execution  of  the  design  with  all  prac- 
tical expedition.     Bnt  the  evidence  clearly  shows  that  tbis 
was  not  done.     The  ditch  was  of  the  same  general  size,  and 
the  flumes  cf  the  same  capacity,  at  the  timo  when  Sbanklin 
and  McConnell  commenced  work,  as  they  were  in  the  spriDg 
of  1859.    As  no  great  effort  is  made  necessary,  so  no  unrea- 
sonable dilatoriness  or  delay  is  tolerated.     Bat  it  is  unnec- 
essary for  us  to  determine  what  would  be  deemed  reason- 
able diligence  on  the  part  of  the  grantors  of  the  defendants 
in  this  case;  it  is  enough  to  say  that  the  doing  of  five  or  six 
days'  wo^k  during  a  period  of  sixteen  months,  that  is  from 
the  fall  of  1859  to  the  month  of  May,  1861,  and  only  tbree 
months'  labor  during  a  period  of  two  years  and  a  half,  does 
not  exhibit  that  diligence  which  the  law  requires.    The 
weather  would  not  have  prevented  work  npon  this  ditch  or- 
dinarily more  than  three  or  four  months  in  the  year,  hence 
labor  upon  it  could  probably  have  been  prosecuted  during 
eight  or  nine  months  out  of  every  twelve.     Here,  however, 
there  was  a  period  of  thirty  months,  when  only  about  three 
months'  work  was  done,  or  one  month  out  of  every  ten. 
Hose  during  this  time  may  have  dreamed  of  his  canal  com- 
pleted, seen  it  with  his  minu's  eye  yielding  him  a  great  rey- 
enue;  he  may  have  indulged  the  hope  of  providential  iuUr- 

position  in  his  favor;  but  this  cannot  be  called  adil- 
[*547]  igenfc  ^prosecution   of  his  enterprise.      Surely  be 

could  hardly  have  expected  to  complete  it  during  bis 
natural  life  by  such  efforts  as  were  made  through  this  pe- 
riod. 

It  is,  however,  claimed  on  behalf  of  the  defendants  that 
all  the  work  was  done  at  this  time  which  nnder  the  circum- 
stances could  be  done,  and  that  the  law  requires  no  moi'e. 
Rose's  illness  for  a  short  time  early  in  the  year  1860;  bis 
want  of  means,  and  considerations  of  economy,  are  sog- 
gested  as  circumstances  to  be  considered  in  determining 
whether  the  enterprise  was  prosecuted  with  reasonable  diU- 
gence.     Rose  testifies  that  in  the  spring  of  the  year  18G0  ha 
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was  sick.  But  it  is  uot  shown  ibat  tbat  should  necessarily 
interfere  with  the  prosecution  of  the  work.  For  aught  that 
appears  in  the  record  it  could  have  proceeded  notwithstand- 
ing his  illness.  If  it  were  admitted,  however,  that  his  ill- 
ness constituted  a  valid  excuse  for  a  want  of  diligence,  it 
would  only  excuse  it  whilst  such  illness  continued,  which 
was  only  for  a  short  time  in  the  early  part  of  1860.  But  we 
are  inclined  to  believe  that  bis  illness  is  not  a  circumstance 
which  can  be  taken  into  consideration  at  all.  Like  the  pe- 
cuniary condition  of  a  person,  it  is  not  one  of  those  matters 
incident  to  the  enterprise,  but  rather  to  the  person.  The 
only  matters  in  cases  of  this  kind  which  can  be  taken  into 
consideration  are  such  as  would  affect  any  person  who  might 
be  engaged  in  the  same  undertaking,  such  as  the  state  of 
the  weather,  the  difficulty  of  obtaining  laborers,  or  some- 
thing of  that  character.  It  would  be  a  most  dangerous  doc- 
trine to  hold  that  ill-health  or  pecuniary  iuability  of  a  claim- 
ant of  a  water  privilege  will  dispense  with  the  necessity  of 
actual  appropriation  within  a  reasonable  time  or  the  diligeuce 
which  is  usually  required  in  the  prosecution  of  the  work  nec- 
essary for  the  purpose.  We  find  no  recognition  of  such 
doctrine  in  the  law.  Nor  are  we  dis[>osed  to  adopt  it  as  the 
rule  to  govern  cases  of  this  kind.  There  is  nothing,  there- 
fore, in  the  voluminous  record  brought  before  us  which  in 
any  wise  tends  to  excuse  the  inactivity  and  want  of  effort 
displayed  during  the  two  years  and  a  half  we  have  referred 
to.  Nothing  to  show  that  the  work  of  enlarging  the  ditch 
could  not  have  been  systematically  prosecuted  during  the 
greater  part  of  every  year,  or  that  there  was  any  difficulty 
in  getting  laborers. 

*We  conclude,  therefore,  that  Rose  and  his  asso-  [*548] 
ciates  did  not  prosecute  the  work  upon  their  ditch 
with  that  diligenqe  which  the  law  required,  and  so  their 
right  to  any  quantity  of  water,  beyond  what  could  be  taken 
through  the  old  ditch,  is  subordinate  and  subject  to  the 
rights  of  the  plaintiff. 

It  is,  however,  contended  that  the  verdict  of  the  jury 
upon  this  point  is  conclusive.  And  as  it  found  that  the 
work  was  prosecuted  with  due  diligence,  the  court,  it  is 
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argued,  must  be  controlled  by  that  finding.     The  general 
power  of  an  appellate  court  to  set  aside  the  verdict  of  a 
jury  when  it  is  not  warranted  by  the  evidence,  is  not  ve 
presume,  denied  by  respondent,  but  it  is  argued  no  such 
verdict  should  be  disturbed  when  no  other  objection  is 
made  to  it,  if  upon  any  i-atioual  view  of  the  evidence  it  can 
be  supported.     To  this  qualification  we  heartily  assent, 
believing  it  to  be  the  correct  rule,  and  one  founded  upon 
most  excellent  reason.     The  jury  and  judge  at  nisi  piitu 
generally  have  better  means  of  arriving  at  correct  conelar- 
sions  upon  matters  of  fact  then  the  appellate  court  has. 
They  have  the  opportulity  of  observing  the  general  bearing 
of  the  witnesses  and  the  manner  in  which  they  testify,  and 
are  better  able  to  determine  what  degree  of  weight  shonld 
be  given  to  the  testimony  of  each  particular  witness  than 
the  appellate  court.     So,  too,  evidence  is  sometimes  of  a 
character  which  cannot  well  be  presented  in  a  record,  or  at 
best  but  imperfectly.     It  behooves  the  appellate  court,  iu 
view  of  the  disadvantages  which  it  must  necessarily  labor 
under  in  passing  upon  the  weight  of  testimony,  to  give  great 
consideration  to  the  verdict  of  the  jury  upon  it,  and  this  the 
courts  are  generally  disposed  to  do.  {State  v.  YtUow  Jackd 
Co.,  5  Nev.  415.) 

If,  therefore,  there  be  any  evidence  of  a  substantial  char- 
acter to  support  the  verdict,  the  better  opinion,  we  think,  is 
that  it  should  not  be  disturbed,  simply  because  the  weight 
of  evidence  appears  to  be  against  it.  However,  if  there  be 
no  substantial  evidence  upon  the  side  of  tho  verdict,  it  is 
the  undoubted  duty  of  the  a|)pellate  court  to  set  it  aside. 
In  our  opinion,  the  record  in  this  case  presents  just  such  a 
case.  The  testimony  on  behalf  of  the  defendants,  without 
any  weight  being  given  to  that  of  the  plaintiff,  not 
[*549]  only  fails  to  show  that  their  *grantor8  prosecuted 
the  work  on  their  ditch  with  reasonable  diligence, 
but  on  tho  contrary  shows  aflSrmatively  that  they  did  not 
There  is  no  dispute  whatever  as  to  the  amount  of  work  done 
during  tlie  time  to  which  we  have  referred.  Indeed,  the 
testimony  of  tho  defendants*  grantors  is  accepted  as  correct 
in  that  respect.     It  must  be  conceded  that  in  the  ordinary 


Jim.  18G9.]      Ophib  Min.  Co.  v.  Caupukter.  957 

Opinion  of  tho  Court — Lewis,  O.  J. 

course  of  things  work  of  the  character  required  could  have 
been  carried  on  during  the  greater  part  of  every  year.  But 
by  the  defendants*  own  evidence,  it  is  shown  that  for  one 
entire  year  nothing  of  any  consequence  was  done,  and  for  a 
period  of  two  years  and  a  half  the  work  on  this  great  pro- 
ject was  carried  on  only  for  about  three  months,  and  no  ex- 
cuse which  can  be  recognized  by  the  law  is  offered  for  this 
inactivity.  These  are  facts  which  are  not  denied  by  the 
defendants.  Such  being  the  case,  it  is  only  necessary  for 
this  court  to  decide  whether  these  undisputed  facts  show 
that  diligence  on  the  part  of  the  grantors  of  the  defendants 
iu  the  prosecution  of  the  work  on  this  old  ditch  which  the 
law  required  of  them. 

There  is  no  evidence  to  weigh.  Nothing  to  be  done  but 
to  decide  whether  all  that  isclaimed  to  have  been  done  by  the 
grantor  of  defendants  meets  the  requirements  of  the  law. 
If  it  is  perfectly  apparent  that  it  does  not,  why  should  not 
the  verdict  of  the  jury  finding  otherwise  be  set  aside,  as  a 
verdict  in  any  other  case  which  is  totally  unsupported  by 
the  evidence  ?  We  see  no  reason  why  the  verdict  of  a  jury 
Bbould  be  any  more  conclusive  upon  the  question  of  due 
diligence  than  it  is  upon  any  other  fact.  Due  diligence  is 
sufficiently  clearly  defined  to  enable  the  courts  to  determine 
whether  any  given  state  of  facts  is  sufficient  to  constitute  it 
or  not.  Whether  it  has  been  shown  or  not  is  certainly  not  a 
matter  to  be  finally  determined  by  the  arbitrary  assumption 
or  conclusion  of  a  jury  in  every  particular  case.  If  so,  and 
the  courts  have  nothing  definite  and  fixed  by  which  the  cor- 
rectness of  such  assumption  or  conclusion  may  be  tested, 
tlien  the  verdict  of  a  jury  upon  the  question  of  diligence 
must,  in  every  case  be  absolutely  final,  even  if  it  involved 
an  evident  and  bald  absurdity.  If  they  found  due  diligence 
to  have  been  exercised  when  absolutely  nothing  was  done, 
or  that  it  was  not  exercised  when  everything  possible  was 
done,  litigants  could  not  be  relieved  from  such  a 
finding.  But  as  we  have  already  stated,  we  *think  [*550] 
a  verdict  upon  the  question  of  diligence  may,  like  the 
yerdictupon  any  other  question,  be  set  aside  if  unsupported 
or  unwarranted  by  the  evidence.     The  undisputed  evidence 
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in  ibis  case  shows  an  niter  want  of  diligence  on  the  side  o( 
the  defendants.  The  finding  to  the  contrary  mnst,  there- 
fore be  set  aside. 

The  equitable  relief  sought  in  this  case  is  ancillary  to 
and  entirely  dependent  upon  the  legal  issues.  A  final  in- 
junction should  not  be  granted  until  it  is  determined  that 
the  defendants  diverted  more  water  than  they  bad  a  right 
to,  and  that  by  reason  of  such  diversion  the  plaintiff  was 
deprived  of  the  quantity  to  which  it  was  entitled.  These 
are  facts,  however,  to  determine  which  the  parties  have  a 
right  to  claim  a  jury.  As  it  was  necessary  under  the  old 
practice  to  have  the  title  or  legal  right  settled  by  the  lav 
court  before  an  injunction  would  issue,  so  here,  although 
the  entire  relief,  legal  and  equitable,  is  sought  in  one  ac- 
tion, still  the  parties  Jiave  the  right  to  claim  a  jury  to  de- 
termine all  the  legal  issues,  and  an  injunction  can  only  be 
granted  when  the  verdict  of  the  jury  is  in  Lis  favor  who 
claims  such  equitable  relief.  As  there  are  issues  involved 
in  this  case  which  must  be  passed  upon  by  a  jury  before 
the  final  injunction  can  properly  issue,  wo  cannot  direct 
the  court  below  to  issue  such  injunction,  but  must  order  a 
new  trial. 

It  is  so  ordered. 

Whitman,  J.,  did  not  participate  in  the  foregoing  de- 
cision. 


FBANCI3  MANDLEBAUM,  Appellant,  v.  J.  C.  RUS- 
SELL AND  A.  M.  CROW,  Respondents. 

[4  Nevada,  551.] 

PZiBADiNo — Demtjuiieb  instead  or  Plka  in  Abatk;«kkt. — In  a  snit  for  dam- 
ages occaHioned  by  floatiug  timber  down  a  river,  a  defense  that  the  ac« 
tion  should  not  muiiituined  for  the  reason  that  defendants  were  author- 
ized to  float  buch  timber  by  a  general  law  of  the  ^tate,  which  providtd 
thut  all  damages  occasioned  (hereby  shonld  be  determined  by  appraisers 
to  be  a]  .pointed,  and  that  no  such  oppraisers  had  been  appointed  or 
applied  fur,  should  be  talten  by  demurrer,  and  not  in  the  way  of  a  pies 
in  abatement. 

Answek  instead  of  Plea  in  Abatement. — A  defense  on  the  ground  of  a 
defect  of  parties  defendant  should  be  made  by  answer,  and  noi  in  the 
way  of  a  plea  in  abatement. 
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Action  fob  Keglioence  in  FLOAriNG  Timbkii  on  Ritkb. — Where  a  law  au- 
thorizes cert^iiu  parties  to  float  timber  down  a  river  with  provisions  for 
the  exercise  of  dne  care  for  the  protection  of  property  along  the  banks 
of  the  stream,  and  providing  that  any  difmngo  occasioned  by  parties 
iising  the  Mtnie  should  be  appraised  by  three  appraisers, etc.:  Hrld^  that 
the  law  only  contemplated  such  appraisement  for  such  injnries  as  were 
the  natural  and  necessary  consequence  of  the  floating  of  timber  in  the 
river;  but  that  an  action,  as  in  other  cases  of  trespass,  would  lie  for 
all  damages,  which  were  the  result  of  carelessness  or  negligence. 

CoKSTiiDcnoN  OF  Act  fob  lUfriNo  Timbkr  on  HiTSiiS. — The  act  regulating 
the  rafting  and  running  of  timber  and  wood  on  the  rivers  of  the  State 
(Stat,  of  1866,  198)  does  not  sanction  a  careless  or  negligent  exercise  of 
the  privilege  conferred  by  it. 

loKic — Daiiaoi>U5. — In  a  proceeding  by  appraisement  for  damages  naturally 
and  necessarily  resulting  from  the  acts  authoruoed  by  the  act,  it  is  un- 
necessary to  show  carelessness  or  negligence. 

Idem — Constitutional. — ^The  act  is  not  unconstitutional  on  account  of  pro- 
viding a  special  mode,  by  appmisement,  of  recovering  damages  for  in- 
juries and  thereby  depriving  the  injured  party  of  a  trial  by  jury. 

NoN-JoiNPKB  or  Defendants  in  Actions  kx  dkucto. — ^It  is  unnecessary  to 
join  as  defendants  in  an  action  for  damages  for  trespass  all  persons  who 
unite  in  committing  it;  all  or  any  may  be  sued. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Ormsby  County. 

The  facts  are  stated  in  the  opinion. 

George  A,  Nourae,  for  Appellant: 

The  statute  in  question  cannot  deprive  plaintiff  of  his 
right  of  action,  with  or  without  nn  appraisement  of  dam- 
ages. (Const.,  art.  I,  sec.  8.)  Cases  relating  to  eminent 
domain  are  not  applicable  to  this  case,  such  cases  are  be- 
tween the  sovereign  and  the  subject,  the  guaranty  of  a  jury 
trial  does  not  apply  to  such  case;  but  does  apply  to  every 
case  of  litigation  between  man  and  man.  (Beekman  v.  S.  r£ 
/S'.  jB.  li.  Co.f  3  Paige,  45;  Livint/ston  v.  Mayor ^  8  Wend.  85.) 
The  only  cause  of  action  stated  is  the  fault,  the  wrong,  the 
carelessness,  and  negligence  of  defendants;  not  any  breach 
of  agreement.  (2  Bouv.  Diet,  590,  word  *'tort;'*  Id.  669, 
word  ** wrong;*'  1  Bouv.  Diet.  694,  word  ** injury;"  1  Hill. 
Torts,  chap.  1,  sec.  1.)  The  action  being  founded  upon 
tort,  the  plaintiff  may  sue  any  one,  or  any  number  of  the 
joint  tort  feasors,  at  his  pleasure.     (1  Hill.  Torts,  chap.  1, 
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sec.  2;  TFles  v.  Fanning,  9  How.  Pr.  546.)  Our  system  of 
pleading  is  radically  different  from  that  at  commou  law,  iii- 
asmiicli  as  all  defenses  of  whatever  nature  are  to  be  pleaded 
by  demurrer  or  answer.  (Pr.  Act,  49:  Gardner  y.  darh^ 
21  N.  Y,  399;  Sweet  v.  Tuille,  4  Kern.  465;  Mayheww  Bub- 
inson,  10  How.  Pr.  162;  Bridge  v.  Payaon^  5  Sandf.  210;  2 
"Wliit.  Pr.  403;  Griffin  v^  Cranston^  5  Bosw.  658.) 

[*554]      *RobeH  M.  Claike,  for  Bespondents. 

By  the  Court,  Lewis,  J. : 

This  action  is  brought  to  recover  the  sum  of  $9,000,  in 
which  amount  the  plaintiff  alleges  he  has  been  dami^ed  bj 
reason  of  the  careless  and  negligent  driving  of  logs,  lum- 
ber, and  wood  down  the  Carson  river  by  the  defendants. 
It  appears  from  the  complaint  that  the  plaintiff  is  the  owner 
of  a  farm  in  the  county  of  Douglas,   through  which  the 
river  flows;  that  in  the  summer  of  the  year  1867  the  de- 
fendants were  engaged  in  driving  or  floating  timber  and  wood 
down  the  stream,  and  that  whilst  thus  engaged  it  is  charged 
that  they  **so  carelessly  and  negligently  conducted  said 
business  of  floating  and  running  said  logs,  wood,  and  other 
lumber  down  the  said  river,  above,  below,  and  througli  the 
plaintiff's  land,"  that  jams  were  formed  which  obstructed 
the  flow  of  water,  occasioned  it  to  rise  to  a  great  height,  so 
that  the  plaintiff's  land  was  overflowed,  and  large  quanti- 
ties of  chips,  bark,  mud,  sand,  and  other  sediment  were 
deposited  thereon,   whereby  the  land  was  greatly  iujureil 
and  depreciated  in  value.     It  is  also  alleged  that  in  conse- 
quenco  of  such  overflowing  the  plaintiff's  crops,  which  were 
then  growing,  were  entirely  destroyed. 

It  is  further  alleged  that  by  reason  of  such  care- 
[*555]  less  and  negligent  ^driving  of  such  wood,  timber, 
and  lumber,  a  certain  channel  of  the  river  was  filled 
up,  so  that  the  water  which  flowed  through  it,  and  which 
had  been  used  by  the  plaintiff  for  the  purpose  of  iiTigation, 
was  diverted  therefrom  entirely,  thereby  damaging  him  i^ 
the  sum  of  $1,000.  The  defendants  filed  au  answer  to  this 
complaint  in  which,  before  pleading  to  the  merits,  it  is  al- 
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legeci:  '^ That  the  plaintiff  oagbt  not  to  further  prosecute 
his  action  against  these  defendants,  because  the  Curson 
river  mentioned  in  the  complaint  \h  a  stream  of  water  within 
the  State  of  Nevada,  and  the  defendants  are  and  were  at 
the  time  of  the  alleged  commission  of  the  grievances  com- 
plained of  a  copartnership,  formed  for  the  purpose  of  run- 
ning, driving,. booming  and  rafting  logs,  lumber,  timber, 
and  wood  in  the  said  stream,  within  said  State,  under  an 
act  of  the  legislature  of  Nevada,  approved  March  3,  a.  d. 
1866.  That  under  and  by  virtue  of  the  provisions  of  said 
act,  any  damage  done  to  the  plaintiff  by  reason  of  floating 
logs,  timber,  and  wood,  in  Carson  river,  should  be  ap- 
praised by  three  appraisers,  as  provided  by  the  law,  *  which 
damage  so  appraised  and  determined  is  by  said  act  made 
final  and  binding  upon  the  parties;  that  until  such  appraise- 
ment no  action  can  be  maintained  against,  defendants."* 
This  part  of  the  answer  then  concludes  in  this  manner: 
''The  defendants  aver  that  the  plaintiff  did  not  appoint  an 
appraiser  under  said  act  or  otherwise,  and  that  no  apprais- 
ers were  appointed  or  appraisement  made  under  such  act  or 
otherwise;  and  this  the  defendants  aver  in  abatement  of 
said  action.*' 

The  second  defense  or  plea  is,  that  other  persons  who  are 
named  in  the  answer  were  connected  with  the  defendants  in 
the  doing  of  the  acts  complained  of  by  plaintiff,  in  conse- 
quence of  which  it  is  claimed  the  action  should  abate,  or 
should  not  proceed  until  they  are  made  defendant.  The 
court  below  went  into  a  trial  upon  the  defenses  thus  set  up 
in  the  answer,  and  deciding  in  favor  of  the  defendants,  re- 
fused to  try  the  cause  upon  the  merits,  but  dismissed  the 
complaint,  and  rendered  judgment  against  the  plaintiff. 
The  first  of  these  defenses  would  more  properly  have  been 
the  subject  of  demurrer;  the  second,  if  there  were  in  fact 
a  defect  of  parties,  would  properly  be  pleaded  in 
the  answer,  for  where  the  defect  of  *parties  does  not  [^556] 
appear  in  the  complaint  the  fact  may  be  pleaded  in 
the  answer.  (Practice  act,  sec.  44.) 

Without  saying  anything  as  to  the  rather  irregular  manner 

in  which  the  case  was  disposed  of  in  the  court  below,  we  will 
Nkt.  Dso.— 61 
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tarn  at  once  to  a  coDsideration  of  the  merits  of  the  gi;0QDd 
npon  wbicb  tbe  judgment  was  rendered.     It  is  claimed  on 
behalf  of  the  defendants,  that  the  hiw  referred  to  in  tiie 
answer  nathorized   the  doiug  of  the  acts   by  them  which 
occasioned  the  damage  complained  of  by  the  plaintiff,  and 
that  as  the  law  itself  has  prescribed  the  manner  in  wbicli 
damage  in  such  cases  shall  be  ascertained  and  recovered,  do 
right  of  action  accrues  until  such  remedy  is  first  soaght. 
The  assumption  that  this  action  is  brought  to  recover  dam- 
age for  an  act  authorized  by  law  was  the  foundation  (d  tbe 
errors  committed  by  the  couii;  below,  and  constitutes  ihe 
salient  point  in  the  argument  of  counsel  for  the  respondents. 
The  law  referred  to  in  the  answer,  after  having  authorized 
persons  complying  with  certain  requirements  to  mn  and 
drivo  logs,  timber,  lumber  and  wood  on  any  of  the  streams 
of  water  within  the  State,   further  authorizes  them  '4o 
make  and   construct  all  proper  and  necessary    rollwajs, 
booms,  piers,  and  other  constructions  along  the  stream  of 
water  for  running,  driving,  booming,  or  securing  said  logs, 
timber,  lumber,  and  wood,  provided  that  no  such  roUwaji 
boom,  or  pier,  or   other  construction,    shall  intermpt  or 
hinder  the  free  use  and  navigation  upon  such  streams  or 
waters;  and  provided  fnHlier,  that  nothing  contained  in  this 
act  shall  authorize  auy  corporation  formed,  under  the  same 
to  injure,  or  in  anywise  interfere  with  any  dams,  ditches,  or 
flumes  that  are  consti*ucted,  or  may  be  hereafter  constructed, 
for   milling  or  farming  purposes;  provided,   that  all  dams 
hereafter  constructed  shall,  whenever  the  same  is  required 
by  any  corporation  hereafter  formed  under  this  act,  provide 
suitable  and  necessary  chutes  and  aprons  for  the  purpose 
of  passing  over  or  through  said  dams,  logs,  or  other  timbers; 
and  provided  further,  that  the  rights  of  those  owning  lands 
upon  such  streams  and  rivers  shall  not  be  interferred  with, 
or  infringed  upon,"    And  it  is  afterwards  declared  in  tbe 
same  section  that  ''  any  damages  to  ranches,  bridges,  dams, 
or  other  property  on  auy  river  or  stream,  by  the  parties 

using  the  same  in  floating  logs  or  timber  or  other- 
[*557]  wise,  *shall  be  appraised  by  three  appraisers;  one 

to  be  chosen  by  the  party  injured,  one  by  the  super- 
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intendent  of  the  corporation  or  other  party  complained 
of,  the  other  bj  the  two  so  chosen.  The  decision  of  the  said 
appraisers  shall  be  final  and  binding  on  both  parties,  and 
the  damage  so  determined  shall  be  promptly  paid;  and  if 
the  damages  so  appraised  are  not  paid  within  one  month 
after  the  same  are  appraised,  then  the  party  liable  shall  be 
liable  in  doable  the  amonnt  of  damages  so  appraised,  and 
the  court  shall  give  judgment  in  case  of  suit  for  such  doa- 
ble damages.'*  ' 

Had  the  injury  complained  of  by  the  plaintiff  been  the 
natural  or  necessary  consequence  of  the  floating  of  timber 
or  wood  down  the  river,  and  not  the  result  of  carelessness 
or  negligence  on  the  part  of  the  defendants,  undoubtedly 
the  remedy  prescribed  by  the  statute  would  have  to  be  pur- 
sued. The  remedy  prescribed  by  the  law,  however,  is  simply 
for  damages  necessarily  or  naturally  resulting  from  the  exer- 
cise of  the  right  given  to  the  defendants.  The  law  does  not 
sanction  or  authorize  a  careless  or  negligent  exercise  of  the 
privileges  conferred  by  it,  but  as  in  the  exercise  of  all  rights 
the  defendants  were  bound  to  employ  a  reasonable  degree  of 
csaution  to  avoid  injury  to  others.  Every  act  of  the  defend- 
ants which  was  not  authorized  by  the  law  either  expressly 
or  by  necessary  implication,  and  which  resulted  in  injury 
to  the  plaintiff's  property,  was  as  mach  a  trespass  as  if 
there  had  been  no  statute  whatever  on  the  subject.  It  must 
be  admitted  that  the  injury  complained  of  would  clearly  be 
a  trespass  if  there  were  no  law  to  sanction  it;  but  no 
'  authority  can  be  found  in  the  act  referred  to  authorizing 
the  defendants  to  flood  the  plaintiff's  land  when  such  flood- 
ing does  not  naturally  or  necessarily  result  from  the  exer- 
cise of  the  right  to  float  timber  and  wood  in  the  stream. 
When  such  overflowing  is  the  natural  result  of  the  acts 
.  expressly  authorized  by  the  law,  the  presumption  is  that  it 
was  also  authorized  to  the  extent  that  it  could  not  be 
treated  as  a  trespass.  If,  however,  the  overflowing  of  the 
laud  was  not  the  natural  or  necessary  consequence  of  the 
running  of  lumber  or  wood  in  the  river,  (which  is  the  only 
right  expressly  given  to  the  defendants)  but  is  the  result  of 
wanton  carelessness,  there  is  no  law  whatever  authorizing 
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ity  and  it  then  becomes  a  mere  nake^  trespass.  Suppose, 
for  example,  the  plaintiff's  land  ^ras  deliberately 
[*558],*overliowed  from  mere  wantonness  by  the  defend- 
ants, can  it  be  said  that  they  wonld  not  be  amenable 
to  an  action  of  trespass  ?  Certainly  not,  for  it  will  not  be 
contended  for  a  moment  that  the  law  authorized  any  sncb 
act;  but  does  it  give  him  any  more  protection  who  does  the 
same  thing  from  carelessness  or  negligence  ? 

It  will  be  observed  in  all  the  cases  referred  to  by  counsel 
for  respondents  that  the  damage  was  the  probable  or  neces- 
sary result  of  the  acts  authorized  by  the  law.    In  such  coses 
trespass  could  not  be  maintained,  because  it  is  presumed 
that  the  law  sanctions  the  immediate  act  occasioning  the 
damage.      Not  so  here,  however.     The  foundation  of  the 
plaintiff's  action  is  the  negligence  of  the  defendants  in  the 
exercise  in   the   right  given  them   by  the  law.     Without 
establishing  such  negligence  and  carelessness  ho  cannot 
recover,  whilst  if  he  brought  his  action  under  the  statute, 
it  would  not  be  necessary  for  him  to  prove  either.    The 
simple  proving  of  damage,  although  resulting  iuevitably 
from  the  acts   authorized,  would  entitle   him  to  recover. 
Had  the  complaint  not  charged  negligence  and  carelessness 
upon  the  defendants,  the  position  taken  by  counsel  for  re- 
spondents would  perhaps  be  correct.     As  it  is,  however, 
the  action  is  founded  upon  acts  unauthorized  by  the  law, 
and  therefore  constituting  a  trespass.     This  being  the  case, 
the  second  ground  taken  by  defendants  also  fails,  for  the 
rule  of  law  is  well  established  that  all  the  persons  engaged 
ill  a  trespass  need  not  be  united  as  defendants.    The  plaintiff 
has  the  option  to  proceed  against  all  or  any  one,  where  tres- 
pass is  of  a  character  capable  of  being  committed  by  more 
than  one.     (Chit.  PL  87.) 

It  is  intimated  that  that  portion  of  the  statute  prescrib- 
ing the  mode  of  recovering  damages,  if  an  exclusive  remedy, 
is  unconstitutional  because  it  deprives  the  injured  party  of 
a  trial  by  jury.  Without  discussing  this  question  at  length, 
we  will  state  that  the  constitutionalitj'  of  the  act  is  sustained 
by  many  respectable  authorities,  the  correctness  of  wbich 
we  are  not  disposed  to  dispute  upon  the  mere  soggesiion  of 
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counsel,  and  withont  argument.  (Beekman  v.  Saratoga  and 
S.  li.  li.  Co.,  3  Paige  Ch.  R.  45;  1  N.  H.  339;  11  Mass. 
364;  Id.  465;  8  Obio  St.  590.) 

The  judgment  below  is  reversed,  and  the  court  directed 
to  proceed  with  the  trial  ou  its  merits. 
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ABATEMENT. 

.  Action  fob  Damaobs — Plsa  in  Abatkmknt. — When  a  second  action  for  dam- 
ages is  brought,  iuclnding  the  damages  in  a  former  action,  and  also 
damages  accrued  after  the  bringing  of  the  former  action,  the  first  suit 
cannot  be  pleaded  in  abatement  of  the  last.  A  plea  of  abatement  must 
go  to  the  entire  cause  of  action.     Wliiiman  O,  A  8.  if.  Co. r.  Baker,  351. 

See  Plbadimos  23,  24 

ACCOUNTING. 
See  TsNAins  in  Common,  2,  3. 

ACCOUNTS. 

.  ''MnrnAii,  Open  ani>  Cttbbkvt  Accounts." — A  '*mntnal,  open  and  cur- 
rent account  where  there  have  been  reciprocal  demands/*  within  the 
meaning  of  section  17  of  the  statute  of  limitations,  is  one  consisting  of 
demands  upon  which  each  party  respectively  might  maintain  an  action. 
Warren  v.  Siceeney,  597. 

.  Idem. — If  all  the  items  on  on^  side  of  an  account  were  intended  by  the 
parties  as  payments  or  credits  on  account,  it  is  not  a  mutual,  open  and 
current  account  where  there  are  reciprocal  demands.    Id, 

!.  Idrm — Personal  Pbopebty  Dklivkbed  on  Account. — If  an  article  of  per- 
sonal property  be  delivered  to  a  creditor,  with  an  understanding  be- 
tween him  and  the  debtor  that  it  shall  apply  as  payment,  the  transaction 
would  not  constitute  a  mutual  account,  consisting  of  reciprocal  demands 
between  them.  Othen»-ise,  if  delivered  without  such  understanding. 
Jd.     (BeaUy,  C\  J.,  dissenUng.) 

See  Pledge,  1. 

ACKNOWLEDGMENT. 
Qeto  Deed,  12;  Etidekce,  7. 

ACTIONS. 

.,  Actions  of  Contbact  and  Tobt.— An  express  promise  to  pay  a  certain 
snm  of  money  as  damages  for  a  tort  previously  committed  would  create 
a  contract  upon  which  an  action  wight  be  maintained,  but  the  law  does 
not  presume  a  promise  to  pay  from  the  tort  itself.  Knickerbocker  ^  N. 
S.  M.  Co,  T.  lla:i,  175. 


968  Index. 

2.  Action  for  Heooykbt  of  Monet — Vebdict  must  .State  the  Amount.— In 
oil  actions  for  the  recover}'  of  money,  the  jury  shonld  always  find  the 
amount  which  the  saccessfal  party  is  entitled  to  recover.  As  tie  vglne 
of  the  i^roperty  nt  the  time  of  the  conversion  is  not  the  true  ueasareof 
damngo,  a  geuenil  finding  of  its  valuu  is  not  a  sufficient  assessmeDt  of 
the  sum  of  money  to  be  recovered  by  the  suoceAsf  ul  party  iu  an  action 
for  the  v'rongf ul  conversion  of  such  property.    Id. 

See  Abatement,  1;  Advebsb  Cx*aim,  1;  Demand,  5;  Neoliqencs,  1;  N>tv 
Tbial,  6;  Pabtieb,  8;  Pleaoinoh,  20;  Qdietzno  Title,  1,  2;  Tbobx8,5. 

ACQUITTAL, 
See  Cbiminax.  Law,  2. 

ADMINISTRATOR. 
See  Estates  of  Deceased  Pebsome,  8. 

4 

ADMISSION. 
See  Px^EADZNos,  18,  19. 

ADVERSE  CLAIM. 

1.  Action  to  Detebmine  Advebsk  Claim  to  Land. — ^In  an  action  (o  de- 
termine an  adverse  claim  to  land  lying  on  l>oth  sides  of  a  river,  defend- 
ant asked  an  instruction  to  the  jury,  *'that  if  they  found  from  tbo  evi- 
dence thut  plaintifif  had  shown  a  right  only  to  that  portion  of  the  Uod 
on  the  north  side  of  the  river,  he  was  not  entitled  to  recover  vitli  re- 
spect to  that  located  on  the  south  side,**  which  instruction  was  refused: 
Held,  clearly  error.     Van  Vlett  v.  OUn,  592. 

ADVERSE  PARTY. 
See  Pbactick  ^ct,  2. 

ADVERSE  POSSESSION. 

3 .  Advrbse  Possession. — A  person  assumiug  to  have  the  right  of  way  and 
continuously  exercising  that  right  for  a  period  of  five  years,  witboat 
coiiKultiug  the  owner  of  the  soil  or  asking  his  permission,  must  be  con- 
sidered as  holding  adversely.  C hollar- Potosi  M,  Co,  v.  Kennedy,  328. 

AFFIDAVIT. 

See  Attachment,  1;  Continuanck,  4;  CniMiNAii  Law,  6;  Default,  3,4,5; 

Mandamus,  4;  Venue,  C,  8. 

AGENCY. 

3 .  AuTHORiTT  OF  AoENT. — No  ouc  csu  be  held  upon  a  contract  execntetl  by 
another  us  ngeut,  until  it  is  satisfactorily  shown  that  he  posnesseil  ibe 
authority  to  act  for  the  princi])ul  iu  that  particular  character  of  iransac- 
tiou.  Itankin  v.  Xew  England  dt  N.  S.  If.  Co.^  580. 

2.  EviDKNCK  OF  Agency. — The  mere  fact  that  a  person  has  held  himself  ont 
as  the  agent  of  another  and  transacts  business  in  his  name,  in  no  evi- 
dence of  luH  agency,  uuless  it  be  further  shown  that  he  does  so  with  Uio 
knowledge  of  ihe  puneV^aX.  Id« 
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PBOor  or  Agents'  Authobitt. — Where  it  is  sought  to  establish  an  agent's 
authority  to  do  a  particular  act  by  proof  of  other  acts  douo  and  rccog< 
uized  by  the  principal,  such  acts  must  either  bo  of  a  character  similar 
to  that  upon  which  it  is  sought  to  charge  the  principal  or  tend  to  estab* 
lish  a  general  power.  Id, 
Extent  of  Agents'  Powkb. — The  full  power  of  a  foreman  to  employ 
workmen  for  the  construction  of  a  mill  and  pay  them  for  their  services, 
does  not  include  or  imply  the  power  to  purchase  lumber  or  enter  into 
oontracts  respecting  it.  Id, 
,  Batifioation  of  Act  of  Unauthobized  Agent. — Where  materials  fur- 
nished under  a  contract  with  an  unauthorized  agent  are  used  in  the 
construction  of  a  building,  it  must  be  shown  that  the  owner  of  the 
building  was  cognizant  of  the  transaction,  before  he  can  be  held  to  have 
ratified  the  agent's  act  by  the  use  of  the  materials.-  Id, 

See  Contbaot,  4;  Pabthebsbip,  11. 

ALIMONY. 

.  AiiXiOWANCB  OF  AuxoNT. — ^Whcu  au  allowance  is  made  to  a  wife  for  ex- 
penses of  procuring  attendance  of  witnesses  in  one  diHtrict,  and  the 
case  is  afterwards  removed  to  another  district,  it  would  bo  proper  for 
the  judge  of  the  latter  district  to  review  the  allowance  made,  and  modify 
it  according  to  his  views  of  the  necessary  costs  in  his  district.  Sheeklea 
Y.  Sheckks,  367. 

ALTERATION. 

..  Ai«tbbatiom8  and  EBAEtTBEs. — No  one  can  be  deprived  of  the  benefit  of  a 
deed,  instrument,  contract,  or  written  evidence,  on  account  of  an  altera- 
tion or  erasure,  provided  it  appear  that  such  craMure  or  alteration  was 
made  without  the  knowledge  or  connent  of  the  party  winhiug  to  use  the 
same,  and  it  can  be  ascertained  by  any  legal  method  of  arriving  at  the 
knowledge  of  that  fact  how  the  instrument  originally  read.  State  v. 
ManJuiUan  S.JI.Co,,  774. 

See  AssEssoB,  4. 

AMENDMENTS. 
See  Daicaoes,  1;  Pabtibs,  3;  Pleadings.  14;  Pbobate  Coubt,  2. 

ANSWER. 
See  PuEADZNoe. 

APPEAL. 

•  Appeazi  fbom  JuDomnrr  bt  Defaitlt. — Appeal  is  a  proper  remedy  to  set 
aside  a  judgment  by  default  irregularly  and  erroneously  entered.  Kidd 
V.  Four-Ttoetdy  M.  Co,,  346. 

.  Who  mat  Appeal. — If  a  person  is  a  party  to  a  record  he  may  appeal,  and 
if  be  can  show  that  the  judgment  is  erron^ou^,  he  will  l>o  enti:led  to  a 
reversal,  uuless  it  appear  afSruiulively  that  the  error  &iuuot  injuriously 
afE^t  bis  interest.      Virgin  v.  Dmlxifcerf  543. 

,  AwTKJLL — CoHFZiiciiNa  Evid»:nck.  —The  supreme  court  will  n/iC  interfere 
with  the  TezUict  of  a  jury  on  the  ground  of  inHuClcieucy  of  evidence 
wheie  the  evidence  is  ooniliciin^.    Cariyon  v.  Lataton,  6^. 
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4.  APFCAI4  TBOM  Obdkb  Opkxino  Default. —  The  upreme  court  vUl  not 

reverse  an  order  setting  asixle  a  defaolt,  exoept  in  an  extreme  case.  Uom 
▼.  CMrtn,  662. 

5.  Appeal  fsom  Obdkb  BKFUHnro  to   Chaxgb  Ysvux. — ^An  appeal  is  au- 

thorized from  an  order  refusing  to  chmge  the  venne.  Tohk  ifomiaiA 
G.  A  S.  M.  Co,  y.  WaUers  Defmi  8.  AT.  Co,,  691. 

6.  Damages  fob  Unbbasonablb  Appeals. — In  cases  of  a{^»ealB  from  orden 

refusing  to  change  the  place  of  trial,  damages  for  delay  will  be  imposed, 
unless  reasonable  gronnd  for  appeal  is  shown,  id.,  and  Senhnal  t. 
McKmny,  753. 

7.  SuPBKME  Ck)C7BT  WILL  NOT  Gbaxt  Kblxkf  TO  Pkbsokb  xot  Ashbg  n.— 

As  a  general  rule,  an  appellate  court  will  not  set  aside  an  erroneoiiu 
judgment  except  it  be  prejudicial  ^o  the  party  appealing.  Smith, 
Clahnani  of  Town  SUe,  718. 

8.  Mahnkb  of  Cabbtino  up  Allkokd  Ebbobs  ov  Appeal. — Alleged  enon 

in  a  charge  or  instruction  can  ouly  be  brought  to  the  attention  of  the 
supreme  court  in  one  of  three  ways:  either  by  being  embodied  in  a  bill 
of  exceptions,  or  in  a  settled  statement,  or  indorsed  by  the  judge  ai  pro- 
yided  by  section  426  of  the  practice  act.    State  v.  Darling,  852. 

9.  No  Appeal  fbom  Oedkb  Sustainino  a  Dkxubbeb. — An  appeal  doei  Dot 

lie  from  the  action  of  a  district  court  in  simply  sustaining  a  demontr; 
there  must  be  a  final  judgment  in  such  case  before  an  appeal  can  be 
taken.    Keyser  v.  Taylor,  867. 

10.  Dismissal  of  Appeal. — Where  the  record  on  appeal  discloses  amfiy 
the  sustaining  of  a  demurrer,  without  showing  a  judgment,  the  appeal 
will  be  dismissed.    Id, 

11.  CoBBKcnoN  OF  Ebbobs  in  Judoment-Eoll. — Kiddy.  Four-Twenty  Mii^ 
ing  Company  (3  Nev.  381),  as  to  the  correction  of  exTors  Appearing  in  the 
judgment-roll  by  the  supreme  court,  without  exceptions  in  the  court  be- 
low, approved.     Flannery  v.  Andcrtfon,  868. 

12.  Kuk-Appkllatk  Obdkb. — An  order  refusing  to  transfer  a  cause  from  a 
State  district  court  to  a  Uuiteil  States  court  is  not  one  of  the  orders  con* 
templated  by  section  285  of  the  practice  act,  and  no  direct  appeal  lies 
therefrom.    iState  ex  rtl.  Combination  S,  M.  Co.  v.  Curler,  875. 

See  Costs,  1;  Ebbob,  2,  3;  £tu>knob,  5,  6,  8;  iNJUNcnoNs,  14;  JunoMnr,  5, 
9;  Mandamus,  12;  Nkw  Tbial,  7;  Pbesumptions,  6;  Statement,  3, 6, 8. 

APPELLATE  COURT. 
See  Equity,  L 

APPRAISEMENT. 
See  Damages,  4,  6. 

APPROPRIATION. 
See  Watkb  Riohts,  3,  4,  5,  G,  7» 

ASSAULT. 

1.  Fine  fob  Assault  with  Dkadly  Wkapon. — Under  ih»  statute  lektiBg 
to  the  crime  of  tissanlt  with  n  deaiily  weapon,  with  intent  to  infikt  ipos 
the  person  of  another  a  bodily  injury  (Btalnie  of  1861,  64.  see.  47),  t 
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eonrt  has  no  snthority  to  impoco  a  fine  of  any  sum  lets  than  one  thou- 
sand dollars,  though  the  sentence  may  also  he  for  imprisonment.  StaU 
T.  Lawry,  654. 

See  CniHZMAXi  Lav,  10;  Homxczdx,  4;  Ihbictmbht,  8. 

ASSESSMENT. 

1.   POSBBHOBT  BlORTB  TO  PlTBLIO  LaND  ABK   SiTBJKOT  TO  TAXATION — ASBESB- 

if  KKT  ov  Town  Lots — Fkk  Sdcplk  Titlb. — Where  an  asseKsment  is  made 
of  the  Yalne  of  a  town  lot.  it  implies  that  it  was  the  entire,  or  fee  simple, 
title,  and  not  merely  the  possessory  title  which  was  assessed.     Wrighl 
▼.  Cradkbaugh,  310. 
2.  Idxx— Void  Assxssmint.— Where  the  fee  in  United  States  land  is  as- 
sessed for  taxes,  the  assessment  is  utterly  Toid.    Id. 
8.  lone— Joint  Asskssmxnt  Valid. — Two  contiguous  lots  owned  by  the  same 
"^        indiridual  may  he  jointly  assessed,  and  only  one  valuation  fixed  for  the 
two  lots.     Id, 

4.   A8SB68MXNT  OV  ToWN   LOTB — NtTlfBKB    OV    ACBXS   NXED   NOT    BK    OITBN. — 

There  was  no  necessity  for  describing  these  lots  by  metes  and  bounds, 
nor  of  giving  the  number  of  acres,  for  several  reasons.    Id. 

5.  AuTH6BrrT  oi  Auditob  as  to  Absbssment  Boll — Asbxssmknts  or  Pbocexds 

OV  BiiNBs,  How  TO  BB  Made.— The  sections  of  the  reveuue  law  as  to  as- 
sessment roll  and  assessment  of  the  proceeds  of  mines  are  explained  in 
the  opinion  of  Beatty,  0.  J.    State  v.  Kruttsehnitt,  6C7. 

6.  Assesbmbnt  op  Valuation  vob  Beyknuk  Pubposes. — Where,  in  making  an 

assessment  on  real  estate  for  revenue  purposes,  a  dispute  brose  between 
the  assessor  and  owner  as  to  its  value,  and  the  assessor,  tukiug  away 
the  sworn  statement  of  the  owuer  with  a  blauk  left  for  the  value,  said 
he  would  submit  the  dispute  to  the  board  of  equalization,  and  after- 
wards filled  the  blank  in  the  sworn  statement  with  a  bigher  valuation 
than  was  admitted  by  the  owner,  and  the  property  was  taxe<l  at  that 
valuation,  and  the  owner  never  appeared  before  the  board  of  equaliza- 
tion: lleidt  that  the  assessment,  though  nbt  entirely  regular,  was  not 
frtiudulent,  and  that  a  judgment  for  the  tax  as  assessed  should  stand. 
State  V.  Wrigfd,  715. 

7.  AflSBssMENT  Boll  in  Hands  op  Ck>LLECTOB  oaxnot  bb  Altebed. — Neither 

an  assessor  nor  a  district  attorney  can  alter  an  assessment  roll  after  the 
same  has  been  turned  over  to  the  collector  of  taxes.  Slate  v.  Manhattan 
8,  31.  Co^  774. 

See  AasEssoB,  2, 3, 4, 5;  Auditob,  1,  2;  Minqco  Cladcs,  3;  Taxes,  6, 8, 19, 20. 

ASSESSOBS. 

1.  AssESSOBs  not  Bound  bt  Swobn  Statkkrntb.— Under  section  101  of  the 
reveuue  act  of  1865  (Stut.  1865,  SOT),  ossesHoni  mny  cull  for  Kworn  state- 
ments of  the  amount  and  vuluu  of  the  proceeds  of  mines,  but  tbey  are 
not  bound  by  such  statements  in  making  their  ussesHments.  Stale  v. 
KruttttehniU,  667. 

3.   ASSXSSOBS  MUST  BBCEIVB  SwOBN  StaTEMBNTB,  BUT  ABE  NOT  BoUKD  BT  TbRX. 

— It  is  the  duty  of  an  aassMor  to  receive  sworn  statement h  of  the  value 
ci  property  listed  lor  taxation  an  the  owners  make  them,  without  dicta- 
tkm  as  to  what  valoM  should  be  inserted;  hot  he  is  not  bound  by  such 
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Talnation,  and  if  he  thinks  it  too  low,  it  is  his  daty  to  raise  it.  StaU  t. 
Wrighi,  715. 

3.  Bemedy  fob  Exgessitb  Valuation  bt  Assessous. — If  an  owner  is  duvativ 

fied  with  the  valuation  x>laced  upon  property  by  the  assessor,  his  remedy 
is  by  an  application  for  reduction  to  the  board  of  equalization.    Id. 

4.  Unauthorized  Altebation  in  AssBijSMENT  Boll. — The  aMseissor  has  no 

authority  to  make  any  alteration  after  the  roll  has  passed  out  of  his  hiuidf 
as  such  assessor;  and  where  such  an  alteration  was  made  to  correct  a 
mistake :  Held^  that  the  roll  in  its  original  state  was  the  proper  assess- 
ment roll ;  that  as  it  remained  legible,  as  originally  made,  the  unaathor- 
ized  alteration  did  not  avoid  it;  and  that  it  was  competent  evidence  on 
the  alteration  being  accounted  for.    State  v.  McMhaUan  S.  M.  Co.^  lU. 

5.  When  Assesskknt  Boll  to  bk  Made. — The  time  prescribed  by  the  reveDue 

law  (Stat.  1866,  169),  within  which  the  assessor  is  to  complete  hisa»- 
sessment  roll,  is  only  for  the  convenience  of  other  officers;  hisdilutori- 
ness  furnishes  no  matter  of  which  a  taxpayer  can  complain,  or  oo  ac- 
count of  which  he  can  defeat  the  tax.  StaU  v.  Western  Union  Ttl.  Co., 
788. 

6.  Cebtificats  of  AsssasoB  to  Ahbesskent  Boll. — ^There  is  no  particoUr 

form  required  for  the  certificate  of  the  assessment  roll,  nor  does  it  have 
to  be  a  sworn  certificate.    Id. 

7.  Demand  fob  Sworn  Statements  not  Indispensable. — ^An  assessment  for 

taxes  by  the  assessor  is  not  vitiated  by  the  fact  that  he  omitted  to  de- 
mand a  sworn  statement.    Id, 

See  Assessments,  6,  7;  Taxes,  19. 

ASSIGNEE. 

1.  Substitution  of  Assignee  as  Plaintiff. — Where  an  assig^nee  of  a  cause 

of  actiou  is  Hubstituted  as  plaintiff,  and  a  judgment  is  rendered  in  bis 
nawe,  it  is  too  late  to  object  in  the  appellate  court  that  he  did  not  file  a 
supplemental  complaint,  showing  his  iuten  st.     Virgin  v.  Brubuker,  bio. 

2.  SuBSTiTCTioN  aftkb  l88Di':»  Madk  UP. — An  assignee  of  the  cause  of  action 

may,  under  section  16  of  the  practice  act,  be  substituted  as  plaintiff;  and 
it  is  not  necpHsary  fur  bim  to  file  a  supplemental  complaint.    /'/. 

3.  Idkm. — Usually  an  assignee  must  allege  and  prove  the  assignment  to 

sustain  an  action  in  his  own  uauie,  but  this  rule  does  not  apply  toaca&6 
where  an  assignee  of  a  cause  of  actiou,  after  the  making  up  of  the  i^ 
sues,  is  substituted  as  plaintiff,  and  the  original  plaintiff  assents  to  the 
substitution.     Id, 

4.  Estoppel  in  Cask  of  Substitution. — A  substitution  of  an  assignee  of  a 

cause  of  action  in  place  of  plaintiff  will  ordinarily  bo  granted,  if  the 
plaintiff  consents;  the  original  plaintiff  in  such  case  being  ever  after- 
wards estopped  from  denying  the  transfer,     id. 

See  Parties,  1. 

ASSIGNMENT. 
See  Sheriff,  2;  Statement,  2. 

ATTACHMENT. 
1,  Attachment— SuTYiciKucY  of  Affidavit.— Where  an  affidavit  was  made 
on  the  illWi  ot  Octobtii,  sXivWu^Witt  vkVittft-sassLT^j  \afi\!^\A  \astify  the  issoance 
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of  an  attachment,  bnt  was  not  filed  nntil  the  sixteenth,  on  which  day 
the  attachment  was  issued:  Held,  this  was  sufficient  to  justify  the  is- 
suance of  the  writ.  Leiois  J,,  disaetUing,  0*yeil  v.  New  York  <fc  Silver 
Peak  jr.  Co.,  126. 
2.  Lett  upon  Intbhest  of  Ownkb  in  Common  of  Chattels. — Where  two 
parties  were  owners  in  common  of  certain  hay,  and  a  writ  of  uttiichment 
against  one  of  them  was  placed  in  the  sherifiTs  hands,  with  iiiKtriictious 
to  levy  on  the  hay:  Held,  that  it  was  the  sherifiTs  right  and  duty  to  take 
the  entire  property  into  his  possession,  though  he  could  not  sell  more 
than  the  interest  of  the  attachment  dehtor;  and  that  the  other  owner  in 
common  could  not  maintain  replevin  against  the  sheriflf,  before  a  sale, 
for  his  share.  Lawrence  v.  Bumham,  808. 

ATTORNEY. 

1.  AxTTHOMTT  OF  Attobnist  TO  BiND  CiTT. — An  attomcy  who  is  authorized 

by  a  city  council  to  bring  a  suit  for  the  benefit  of  the  city,  has  authority 
to  direct  a  sheriff  to  serve  the  summons  in  such  case,  and  may  bind  the 
city  to  pay  for  such  service.  Feusier  v.  City  of  Virginia,  51. 

2.  Contingent  Counsel  Fees— When  Suit  Compbomiskd. — An  instruction 

in  a  suit  on  a  quantum  meruit  to  recover  counsel  fees,  that  "  if  plaintiffs* 
fee  was  to  be  contingent  on  success,  and  defendant  settled  the  suit 
without  plaintifiTs  consent,  plaintiffs  could  recover  what  their  services 
were  worth,"  is  not  correct  Quint  v.  Ophir  S,  M.  Co.,  762. 

3.  Counsel  Fees,  Tbaveling  Expenses  and  Time  Lost. — An  instruction 

to  the  jury  in  a  suit  to  recover  counsel  fees,  that  '*if  plaintiffs  were  em- 
ployed by  defendant  to  come  from  San  Francisco  to  Virginia  city,  or 
from  Virginia  city  to  Aurora,  and  there  was  no  special  agreement  as  to 
the  amount  to  be  paid,  they  can  only  recover  the  value  of  the  services 
rendered  at  the  place  where  they  were  rendered,  with  the  addition  of 
reasonable  traveling  expenses;  and  if  the  traveling  expenses  were  paid 
by  defendant,  then  they  cannot  be  recovered  by  plaintiffs:  Held,  clearly 
erroneous,  and  properly  refused.  Id. 

4.  Counsel  Fees— What  to  be  Taken  into  Account. — To  ascertain  what 

may  be  a  reasonable  compensation  for  services  rendered  by  an  attorney, 
the  amount  involved,  and  the  character  of  the  business  transacted  by 
him  must  be  taken  into  account,  and  the  time  employed;  not  the  time 
immediately  devoted  to  the  business  alone,  but  the  time  which  he  must 
lose  from  other  business  in  attending  to  it.   Id, 

ATTORNEY-GENEEAL. 
See  Office  and  Offices,  2,  3. 

AUDITOR. 

1,  Auditob  not  Liable  for  Acts  of  Boabd  of  Equalization. — Where  a 

connty  board  of  equalization  illegally  rednccd  the  assessments  for 
revenue  purx)oses  on  the  proceeds  of  mines,  and  the  county  auditor  ex- 
tended on  the  assessment  roll  the  assessments  so  reduced :  Held,  that 
he  and  the  sureties  were  not  liable  as  for  a  breach  of  his  official  duty. 
8taU  V.  Fith,  GhS. 

2.  Auditob's  DuTirs  as  to  AmEmaoam  worn  Taxxs. — If  the  county  board 
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of  equalization  make  an  illegal  order  redneing  tiie  aatemnenti,  the 
conDty  auditor  mnst  be  governed  by  it  until  it  is  set  aside  by  a  oonit  of 
competent  jurisdiction.  Id, 

See  Bktknue  Law,  3. 

AVOIDANCE. 
See  Plkaoxxos,  8. 

BANKS. 
See  Taxis,  25,  26,  27,  88. 

BILL  OF  EXCEPTIONS. 

1.  FnjNO  Bnx.  of  Excbftions  Foa  Nkw  TaiAZi. — The  fSsilme  to  file  t 
statement  or  bill  of  exceptions  on  motion  for  new  trial  in  aeriminal  ctM 
would  not  justify  a  reyersal  of  an  order  granting  a  new  trial,  the  tna- 
script  not  affirmatively  showing  that  none  was  presented  to  the  oonzt. 
StoUe  Y.  SUnUqf,  575. 

See  Appbai^  8;  Statesobnt,  8,  9. 

BILLS  AND  NOTES. 

1.  Ikdobsrb  of  PaoMianoBT  Notrs. — ^Where  a  note  is  made  by  A.  to  B.,  and 

by  B.  indorsed  to  C,  B.  is  the  regular  iudorser,  and  entitled  to  aQ 
rights,  and  only  subject  to  (he  liabilities  of  an  indorser,  although  it 
may  have  been  agreed  in  advance  of  the  execution  of  the  note,  that  A. 
was  to  make  and  B.  to  indorse  the  note  for  the  benefit  of  0.  UeitiUd' 
man  v.  L'AmorouXt  342. 

2.  Pbomissobt  Notk — Existknck  of  Pabties. — There  most  be  two  partiet 

to  every  promissory  note,  a  maker  and  a  payee;  if  the  payee  named  is 
not  in  esse,  there  is  no  note.     Wayni'in  v.  Torrtyson^  619. 

3.  Notk  Patablk  to  Ficrrrious  Patke. — The  doctrine  that  a  note  made  to 

a  fictitious  payee  or  order,  may  be  sued  on  by  the  person  to  whom  de- 
livered, OS  if  made  payable  to  bearer,  is  not  borne  out  by  authoritj  nor 
correct  in  principle.    Id, 

See  Plkadinos,  17;  Stamps,  1,  2. 

BELL  FOR  REDEMPTION. 
See  PxxDOK,  1,  2. 

BOARD  OF  EQUALIZATION. 
See  AuDiroB,  1,  2;  Countt  CosoaasioNSBs,  2;  Taxes,  18. 

BOND. 
See  AuditoBt  1;  Guaboians,  1,  2;  Jcdoxbnt,  II;  Lzmitaixoxi,  1, 2. 

BURDEN  OF  PROOF. 
See  HoxiciDiB,  3;  Taxes,  20. 

C.^SES  CITED  AS  AUTHORITT. 

Bowers  t.  Beck,  2  Nev.  130;  in  Lobilell  v.  Ha!l,  481. 
Brown  v.  Davis,  1  N^.  409;  in  State  v.  McNamAia^  80. 
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!alifomla  State  Telegraph  Co.  v.  Pattei'sou,  1  Not.  150;  in  McManns  v. 
OpUirS.^M.  Co.,  533. 

larsou  Kiyer  L.  Co.  v.  Bassett,  2  Nev.  249;  in  Enickbocker  &  N.  S.  M.  Co. 
V.  Httll,  177. 

;avnnaagh  v.  Wright,  2  NeY<  IHG;  in  State  y.  Wright,  618. 

>oake  y.  Brnbuker,  1  Nev.  218;  ^u  Lawrence  t.  Dumham,  812. 

rray  v.  Harrison,  1  Nev.  602;  in  Howard  v.  WinterH,  492. 

lale  &  Norcross  G.  &  S.  M.  Co.  v.  Storey  Connty,  1  Nev.  104;  in  Wright  v. 
Cradlebaugh,  313. 

looper  V.  Meyer,  1  Nev.  433;  in  O'Neale  v.  Cleaveland,  452. 

loward  v.  Bicbards,  2  Nev.  128;  in  Flaunery  v.  Anderson,  873. 

Lidd  V.  Four-Twepty  M.  Co.,  3  Nev.  381;  in  Flanuery  v.  Anderson,  873. 

Cillip  V.  Empire  M.  &  M.  Co.,  2  Nev.  34;  in  State  v.  National  Bank  of  Ne- 
vada, 805. 

iaynard  v.  Johnson,  2  NeT.  16;   in  Wayman  t.  Torreyson,  621. 

^eople  v.  Bonds,  1  Nev.  33;  in  State  v.  McNamara,  CO. 

^erkins  v.  Bumes,  3  Nev.  557;  in  Yiqiitman  G.  &  S.  M.  Co.  v.  Tritle,  919. 

lankey  v.  Noyes,  1  Nev.  68;  in  Stainiuger  y.  Andrews,  572. 

itaininger  v.  Andrews,  4  Nev.  59;  in  Sharon  v.  Davidson,  857. 

Hate  v.  Bonds,  2  Nev.  265;  in  Howard  v.  Winters,  492. 

itete  y.  Eastabrook,  3  Nev.  173;  in  State  v.  Rrattsohnitt,  671,  and  -Bute  v. 
Manhattan  S.  M.  Co.,  784. 

itate  y.  Kelley,  1  Nev.  224;  in  State  v.  Lawry,  654. 

;tate  v.  Erottschnitt,  4  Nev.  178;  in  State  v.  Fish,  689. 

»tate  y.  McNamara,  3  Nev.  70;  in  State  v.  Lawry,  654. 

Itate  y.  Millain,  3  Nev.  409;  in  State  v.  Lawry,  654,  and  in  State  y.  Ander- 
son, 732. 

Itate  y.  Yellow  Jacket  S.  M.  Co.,  5  Nev.  415;  in  Beed  y.  Beed,  838,  and 
Ophir  S.  M.  Co.  v.  Carpenter,  956. 

'^irginia  y.  Chollar-Potosi  M.  Co.,  2  Nev.  86;  in  State  y.  Manhattan  8.  M. 
Co.,  787. 

CASES  COMMENTED  UPON. 

lowe  y.  Coldren,  4  I^v.  171;  in  Harper  y.  Mallory,  879. 

*anl  y.  Armstrong,  1  Nev.  72;  in  Eidd  y.  Fonr-Twenty  M.  Cow  850. 

itate  Y.  Bonds,  2  Ney.  265;  in  Howard  y.  Winters,  497. 

CASE  OVEBBULED. 
Cmiken  y.  Sloat,  1  Ney.  585;  in  Linn  v.  Minor,  892. 

CEBTIFICATE. 
See  AssESsoB,  C;  Statemext,  9. 

CHALLENGE. 
See  JuBT,  4,  8,  9. 

CHANCERY. 
See  Equxtt. 

CHANGE  OF  VEJnnS, 
See  Vkxcb. 
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CHABG^. 
See  iNSTBUcnoNS. 

COMPLAINT. 

See  Pleadings.' 

COMPROMISE. 
See  Attobnkt,  2;  Coyskant,  2,  3;  Estates  of  Dbciased  Pebboks,  i 

CONSIDERATION. 

1.  Pbofessional  SKRTioBa  AB  A  CONSIDERATION. — ^The  rendition  of  profeft- 
sionnl  Bervices  is  as  safficient  a  consideration,  to  create  a  trast  ic  favor 
of  the  person  rendering  them  as  the  payment  of  money  would  be.  Wh^ 
V.  Sheldon,  739. 

See  Pleadings,  17. 

CONSTITUTION. 

1.  Act  of  Lkoislatubk — When  it  becomes  a  Law. — Without  the  eiprwa 
approval  of  the  governor,  an  act  of  the  legislature  can  only  become  a 
law  in  two  cases:  First.  When  it  is  passed  over  his  objections  by  a  two- 
third  vote  of  each  House;  Second.  When  ho  fails  to  return  a  bill  with 
his  objections  within  the  time  prescribed  by  the  Constitation.  Jilrdaali 
v.  Carricfct  138. 

2  Statute  GrpoD  in  Part,  and  Bad  in  Part. — If  a  law  be  passed  by  the 
legislature,  constitutional  in  part  but  unconstitutional  as  to  some  of  its 
provisions,  thrft  which  is  ct>n8titutioual  will  be  sustained,  unless  the 
whole  scope  and  object  of  the  law  is  defeatt:d  by  rejecting  the  obji-c- 
tional  features.  lu  this  case,  rejecting  that  part  of  the  act  wbich  is  nn- 
constitntioual,  there  still  remains  a  complete  revenue  law.  State  v.  Easta- 
broolcj  loG. 

3.  Idkm — U.vcoNSTrrcTTioNAD  Part  should  rk   Disreoardkd. — The  tax  col- 

lector and  other  revenue  officers  should  have  disregarded  the  uuconsti- 
tutional  portion  of  this  act,  and  proceeded  to  collect  the  tax  eqoally 
from  all  proj)erty  under  those  provisions  which  are  constitutional.  Any 
taxpayer,  by  a  proper  proceeding  in  court,  could  have  compelle*!  such 
a  proceeding.  Jd. 

4.  Act  1*rovidino  for  Payment  of  Salaries  in  Legal  Tent)eb  Not»5: 

Hkld,  CoNSTiTirrroNAL  — In  the  payment  of  a  debt,  legal  tender  uoivi 
are  in  contemplation  of  law  equal  to  coin;  an  act  of  the  legislntnre. 
therefore,  making  the  salary  of  a  State  officer  payable  in  legnl  tender 
notes  after  it  had  previously  made  it  payable  in  coin,  is  not  reudered 
unconstitutional  by  that  section  of  the  constitution  which  declares  that 
the  salaries  t)f  certain  officers  shall  not  be  increased  or  diminishe<l  «lQJ^* 
ing  the  term  of  office.  State  ex  rel.  Beatty  v.  Rhodes^  218. 

5.  Idkm. — This  constitutional  provision  only  prohibits  the  legislature  from 

iucreaKing  or  decreasing  the  number  of  dollars  in  lawful  money  at  whuh 
the  salary  of  an  officer  is  fixeil,  at  the  time  of  his  election.  Jd. 

6.  Section  9,  Article   IV,  Constitution,  Conhthced. — Section  9  of  miicle 

IV  of  the  eonsUtuUou  of  Nevada,  which  declares  **that  no  person  hi'I^* 
iug  any  lucraVive  oil^ce  xmOiftx  NXv^  \i'aN«tv«a«i!i.t  of  the  United  States,  or 
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any  other  power,  sbo)!  be  eligible  to  any  civil  office  of  profit  nnder  this 
State,"  is  not  confined  to  members  of  the  legislature,  bat  is  applicable 
to  all  officers  of  State.  State  ex  rel.  2^ourse  v.  Clarke^  519. 

7.  CossTiTUTioNAii  AND  Statdtoby  Constbuction. — Whenever  the  interpre- 

tation of  a  statute  or  a  constitution  in  a  certain  way  will  result  in  mani- 
fest injustice,  courts  will  always  scrutinize  the  statute  or  constitution 
closely,  to  see  if  it  will  not  a^mit  of  some  other  interpretation.  Slate  v. 
KnUtsdmUt,  C67. 

8.  Constitutional  Provision  as  to  Gharoino  Juries. — The  constitutional 

provision  that  **  judges  shall  not  charge  juries  in  respect  to  matters  of 
fact,  bat  may  state  the  testimony  and  declare  the  law,"  does  not  prevent 
them  from  charging  what  would  be  the  legal  effect  of  facts  if  found  to 
be  established.  State  v.  Anderson,  729. 

9.  Use  of  Prockbds  of  School  Lands. — Section  3  of  article  XI  of  the  consti- 

tution prohibits  the  legislature  from  using  the  funds  arising  from  the 
sale  of  the  public  lands,  which  were  granted  for  educational  purposes, 
for  any  other  branch  of  State  expenditure  except  that  immediately  con- 
nected with  the  educational  system;  but  it  does  not  prohibit  the  use  of 
a  part  of  the  trust  estate  for  the  purpose  of  making  the  rest  available. 
StaU  V.  lihodeif,  769. 

10.  Mator,  etc.  v.  Chollar-Potosi  Co.,  2  Nev.  86;  State  v.  Eastabrooe,  3 
Njev.  173,  AND  State  v.  Kruttschnitt,  4  Nkv.,  as  to  constitutionality  of 
act  of  April  2,  18G7,  imposing  quarterly  tax  upon  proceeds  of  mines, 
approved.  State  v.  Manhattan  S.  M.  Co.,  774. 

11.  Constitutional  Construction  as  to  Homestead  Mortoaors. — The  con- 
stitution, article  IV,  section  30,  expressly  prohibits  the  legislature  from 
exempting  the  homestead  from  forced  sale  upon  a  lien  created  by  hus- 
band and  wife  for  a  loan  or  indebtedness.   Dunker  v.  Chedic,  823. 

12.  Constitutional  Construction— Office  of  Justick  of  the  Peace. — 
Under  the  constitution  (art.  YI,  sec.  8),  the  legislature  alone  can  de- 
termine the  number  of  justices  of  the  peace  for  each  township,  and  the 
office  must  be  filled  by  popular  election ;  so  that  the  act  of  March  5, 
1867  (Stat.  1867,  87),  providing  for  the  appointment  of  additional 
justices  of  the  peace  by  the  county  commissioners  in  certain  cases  is 
unconstitutional.  State  ex  rel.  Bull  v.  Snodgrass,  938. 

See  Damages,  5;  Due  Process  of  Law,  1;  Homestead,  8;  Indictment,  5; 
Justice  of  the  Peace,  1;  Lands,  8;  Mandamus,  5;  Office  and  Officer, 
3;  Revenue  Law,  2;  Taxes,  7,  11,  12,  25,  26. 

PROVISIONS   CITED. 

Indictment,  392. 

Eligibility  to  office,  521. 

Homestead,  166,  824. 

Ai)proval  of  laws,  140,  211,  214. 

Eligibility  to  office,  522. 

Special  sessions  of  legislature,  212. 

Eligibility  of  Governor,  521. 

Eligibility  to  office,  522. 

Election  of  officers,  521. 

Issuance  of  writ  of  mandamus,  192. 
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Sec.    8. 

Art.  IV. 

Sec.    9. 

Art.  IV. 

Sec.  30. 

Art.  IV. 

Sec.  35. 

Art.    V. 

Sec.    3. 

Art.    V. 

Sec.    9. 

Art.    V. 

Sec.  12. 

Art.    V. 

Sec.  17. 

Art.   V. 

Sec.  19. 

Art.  VL 

Sec.    4. 
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Art.  YI.  Sec.    4.  Jnrisdiction  on  appeal  in  criminal  cases,  423. 

Art.  YI.  Sec.    8.  Justice  of  the  peace,  939. 

Art.  YI.  See.  12.  Judge,  charge  to  jury,  424. 

Art.  YI.  Sec.  18.  St^rle  of  process,  187. 

Art.  YI.  See.  15.  Salary  of  justioas  of  sapreme  ooiut»  222. 

Art.  YI.  Sec.  17.  Judge,  charge  to  jury,  402. 

Art.   X.  Assessment  and  taxation,  159* 

Art.  XI.  Sec.    3.  Lands  for  benefit  of  public  sohoola,  772. 

CONSTBUCTION.     ^ 

See  CoKBTTnmoN,  6,  7;  Contiuot,  3;  Dahaois,  3;  Dbbd,  1,  2,  8;  Fm,!; 
LnoTATioiis,  3;  Minis,  1;  Plbai>inos,  13;  PftAonoB  Act,  1,  2,  S,4tS,C; 
BKTxmxB  Law,  2,  3;  Statdtbb»  1,  2,  3,  4,  5,  7  ^  Statdtbs  or  UntKO 
States;  Taxbs,  7, 11,  13. 

CONSTRUCTIYE  NOTICE. 
See.MoBTOAOB,  12,  13;  Nonoi,  2;  Bboobd,  1. 

CONTINUANCE. 

1.  CoMTZNUANOE — Admissioms  OF  Oppositb  Pabtt. — ^When  an  application  ii 

made  for  a  continuance  on  the  ground  of  the  absence  of  a  witness,  it  is 
certainly  in  the  discretion,  if  it  is  not  the  absolute  duty  of  the  court 
under  our  statute,  to  deny  the  application  when  the  party  opposing  the 
motion  will  admit  that  the  witness,  if  present,  would  swear  to  the  facts 
as  set  out  by  the  party  applying  for  the  continuance.  O'Stil  t.  ^eio 
York  &  Siloer  Peak  M.  Co,,  126. 

2.  Continuance  when  should  bk  Gbantbd. — Whero  a  party  makes  out  a 

good  prima  facie  case  for  a  continuance  on  account  of  the  atnence  uf  a 
material  witness,  the  court  is  not  justified  in  refuHiog  the  continoaDce 
because  it  may  imagine  the  possiblti  existence  of  facts  which,  if  Bhown, 
would  have  beeu  sufficient  in  avoidance  of  the  case  made  by  the  partj 
moving.    Beaity  v.  Sylvester ,  205. 

3.  Failube  to  pbocube  Jury  ground  »ob  Continuance. — If  the  prosecution 

in  a  criminal  case  makes  all  reasonable  efforts  to  impanel  a  jury  at  the 
first  term  at  which  the  case  is  triable,  but  without  success,  and  it  do^ 
not  appear  that  a  jury  could  not  be  had  at  the  next  term,  there  is  a  good 
cause  for  a  continuance  on  its  motion  for  the  term.  Ex  parte  Siohky, 
610. 

4.  Continuance  "without  Affidavit. — Section  318  of  the  Criminal  Practice 

act  confers  upon  the  courts  tbe  right  to  continue  the  trial  of  a  criminHl 
case  upon  a  proper  showing  by  affidavit;  but  if  the  fact  autbohziDgi 
continuance  is  within  the  judicial  knowledge  of  the  court,  such  as  tbe 
impossibility  of  impaneling  a  jury  at  the  term,  an  affidayit  is  unnece» 
sary.     Jd, 

5.  Continuance  bt  Court  on  its  Own  Motion. — ^Where  the  court  proceeded 

to  impanel  a  jury,  which,  however,  not  being  completed  until  near  noon 
the  last  day  of  the  term,  the  court  then,  deeming  the  remainder  of  the 
day  too  short  a  time  for  the  trial,  discharged  the  jury  before  it  wai 
sworn  and  continued  the  term :  Held,  no  error.    8iaU  v.  Lawrjf,  654. 

See  CaiHiNAii  Law,  9;  New  Tbial,  1« 


CONTRACT. 

1.  Pbititt  of  Contbaot. — A  party  for  whose  benefit  a  contract  is  made  is 

allowed  to  sue  on  it,  although  he  may  not  have  been  a  party  assenting 
when  the  contract  was  made.    Ahalda  t.  Jforaies,  118. 

2.  CoMTBAOT  FOB  MxmTrxcTUKB  OF  Bbick  nked  not  BR  vx  Wbxtino. — Whou 

A.  contracts  to  make  a  certain  nnmber  of  bricks  for  B.,  and  deliver  them 
to  him  at  a  certain  price*  B.  to  select  the  spot  where,  and  the  clay  cot  of 
which  the  bricks  are  to  be  manufactured,  this  is  a  contract  rather  for  the 
manufacture  than  sale  of  brick,  and  does  not  come  within  the  sixty- 
second  section  of  the  act  in  relation  to  conveyances,  etc.,  requiring  con- 
tracts for  the  sale  of  goods  to  be  delivered  in  fntore  to  be  in  writing. 
O'NM  V.  New  York  A  SOver  Peak  M.  Co.,  126. 

3.  Intkbpbetation  of  ^ntbaotb. — If  there  is  no  ambiguity  apparent  in  a 

contract,  the  words  must  be  taken  in  their  usual  and  ordinary  significa- 
tion, and  the  contract  interpreted  in  accordance  with  grammatical  rules. 
The  courts  are  bound  by  it,  and  cannot  look  beyond  it  for  motives  and 
intentions  not  expressed.    Bankin  v.  New  England  A  N.  8,  M,  Co,,  580. 

4.  CoNTBACT  bt  Aoknt  IN  HIS  OWN  Namk. — A  foreman  of  workmen  em- 

ployed in  building  a  mill  for  a  company,  wrote  to  a  third  person  to  pro- 
cure certain  necessary  sticks  of  timber)  and  was  answered  that  they 
would  be  furnished  if  be  would  guarantee  the  payment  of  the  expense 
in  getting  them;  and  in  reply  ordered  them,  and  added:  "  I  will  comply 
with  your  request  as  to  pay :  **  Ikld,  that  the  language  used  did  not  make 
a  contract  obligatory  upon  the  company.    Id, 

See  Actions,  1;  Aoxmct,  1,  4,  6;  Ai;tkbatxon,  1;  Cobpobatzon,  8;  Limita- 
tions, 1;  MoBTOAQK,  1;  Municipal  Gobpobations,  3,  6.  7;  Pabtnbbship, 
1,  2,  12;  Pljcadinos,  1,  3,  4,  8;  Pbb-jcmption,  4;  Spjccifxc  Contbact 
Aot»  1,  2;  Wabbantt,  1. 

CONVERSION. 
See  AoTlONB,  2. 

CONVEYANCE. 
SeeDxBD. 

C0BP0RATI0N8. 

1.  CoBPOBATiONB— Ezistbncb  OF,   IN  OTHEB  Statbs  Bxcoonizkd. — ^Tho  ex- 

istence of  corporations  created  in  other  States  will  be  recognized  by  thfr 
courts  of  this  State.  The  power  of  the  corporation,  or  of  its  officers 
nnder  the  laws  of  the  State  where  created,  will  be  inquired  into  in  the 
courts  of  this  State  when  necessary  to  determine  controversies  arising 
here.    Stale  ex  rel.  Citrtis  v.  3tcOuUough,  181. 

2.  loKK — Offickbs  and  Agxntb. — Officers  of  a  corporation  are  not  recog- 

nized as  such  in  a  State  in  which  the  corporation  does  not  exist.  But  a 
foreign  corporation  may  have  agents  in  any  State.     Jd. 

8.  Idkm — iNDivmuAii  Bights — JuBismcnoN. — The  court  has  jurisdiction  to 
determine  the  rights  of  the  individuals  within  its  Jurisdiction,  each 
claiming  under  a  foreign  corporation,  although  it  may  have  no  jurisdic- 
tion over  the  oorpdration  itself.    /dL 

4.  Anhvaxi  EuEonoN  of  Tbcstsbs.— Where  the  law  creating  a  corporation 
requires  that  the  stockholders  shall  eleet  tnutees  annnaUy,  at  such 
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time,  place,  and  manner  as  may  be  determined  bj  the  bj-Iavs,  the 
election  must  take  placu  substantially  every  twelve  calendar  months.  11. 
5w  Idem — Duties  op  Trusteks. — Trustees  of  a  corpoi*ation  can  lawfully  do 
nothing  against  the  interest  of  the  corporators,  or  to  deprive  them  of 
their  reserved  rights.  No  elective  officer  has  a  right  to  do  any  act  vhicb 
would  prevent  the  election  of  liis  successor  at  the  time  fixed  by  Uv  for 
such  election.     Id, 

6.  FoBEioN  CoBPOBATXONs  MAT  HoLD  jLakd. — A  Corporation  formed  in  Cali- 

fornia may  hold  land  in  this  Stale.  Whitmati  G,  dt  H,  M,  Co.  v.  Baktr, 
351. 

7.  Ij>|£M — QuAHTiTT. — Tho  question  whether  a  corporation  formed  iaanothn 

State  could  hold  more  land  than  is  allowed  to  bo  held  by  coqxiratioDS 
under  our  own  law,  discussed :  Ileldt  that  if  a  cor|)oration  holds  more 
land  than  it  is  legitimately  entitled  to  hold,  still  individuals  will  not  be 
protected  in  trespassing  on  any  portion  of  such  land.     /(/. 

8.  Implied  Contracts  of  Corpokations. — A  corporation,  like  an  individoal, 

may  bo  bound  upon  au  implied  contract,  provided  it  be  within  the  iu>ope 
of  its  corporate  authority;  and  thtre  is  no  distinction  in  this  respect 
between  a  municipal  aud  a  trading  corporation.  Tucker  v.  Vipjinla 
City,  534. 

9.  Term  or  First  Board  op  Trustees  op  Mining  Corpohations.— Section  2 

of  the  act  of  March  10,  18C5,  for  the  formation  of  corporations,  (Stats,  of 
1864-5,  350,)  dearly  limits  tho  term  of  the  trustees  selected  and  named 
in  the  certificate  of  incorporation  to  six  mouths  from  the  time  of  iucor* 
poration;  and  at  the  expiration  of  that  period  an  election  for  aofv 
board  of  trustees  should  be  held.  State  ex  rel.  Flagg  v.  Lady  Bryan  J/. 
Co.,  841. 

10.  Time  of  Election  op  Trustees  op  Mining  Corporations. — Though  nnder 
section  5  of  the  act  of  March  10,  1865,  for  the  formation  of  corporations, 
the  time  for  holding  the  election  of  a  board  of  trustees  to  succct^il  ibe 
first  board  should  be  designated  in  a  bylaw,  yet  the  time  to  l»e  fiiwl  ia 
that  way  must  accord  with  the  letter  and  spirit  of  tho  statutes  which 
limits  the  term  of  the  first  board  to  six  mouths.     Id. 

11.  DiscRKTioN  OF  Trusteks  AS  TO  TiMK  OP  ELECTION. — Under  section  2, 4,  and 
5  of  the  act  of  March  10,  18C5,  the  discretion  of  the  trustees  must  be  rea- 
sonable, and  exercised  in  good  faith,  aud  the  time  of  election  fixed  ut 
the  expiration  of  the  first  six  months,  or  as  60on  thereafter  as  pnil-ti^ 
able.     Id, 

12.  Substituted  Trustees  do  not  Make  New  Board. — Though  all  the  mem- 
bers of  a  board  of  trustees  of  a  mining  corporation  be  expelled,  and 
others  appomted  in  tht-ir  places,  the  board  still  remains  the  old  bojml, 
aud  the  annual  election  for  a  new  board  must  beheld  as  provideil  by 
law,  the  same  as  if  there  had  been  no  changes.     Id. 

See  Attorney,  1;  Mandamcs,  13,  14,  15,  18;   Municipal  Corporations,  1. 

2,  3,  4,  5;  Plkadimgs,  6. 

COSTS. 
1.  Costs  on  Correcting  Errors  in  Judgment  Koix. — Costs  will  not  be  im- 
posed upon  appellant,  when  an  error  appears  in  the  judgment  roll,  if 
he  did  \ia\e  an  ov^^tVvmiV^  to  correct  the  error  in  the  district  conrt. 
Flarmxry  v.  Andersou,^^. 
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counsel  fees. 

Bee  AiTonifknr,  2,  3,  4. 

COUNTY  C0M3fISSI0NEBS. 

1.  ADJOUBNiCEirra  op  Mketinos  or  Col'xtt  Commisaionkbh. — The  judges  dis- 

cuss the  question  ns  to  the  time  when  the  meeting  shotild  be  held,  nnd 
the  power  of  the  commisHionerH  after  ftdjonrunient  to  revoke  the  order 
and  meet  at  an  earlier  day.    Stafe  r.  Manhattan  S,  ^f.  Cn.^  774. 

2.  Notice  of  Asskssmknt-Koix  BRFcms  County  Comn^sioNKBH. — Held,  that 

if  a  party  a])pear  before  the  board,  he  cannot  complain  of  the  want  of 
notice,  or  that  no  notice  was  given  as  required  by  the  law.  StaU  v. 
Western  Unim  Tel.  Co.,  788. 

See  Taxes,  1G,  17,  18. 

COUNTY  OFFICERS. 
See  Ekvinue  Law,  1. 

COUNTY  WARRANTS. 
See  Taxes,  2.  3. 

COURT. 

1.  PxBSoifAXi  Kmowlkdob  OF  JuiWK  AS  PBooF  OF  MoTioKs. — Jn  motioDfl  be- 

fore a  judge  during  the  progress  of  a  trial,  he  may  act  on  his  own  knowl- 
edge in  regard  to  things  which  in  their  nature  are  better  known  to  him- 
self than  they  could  be  to  others.  Table  Mounkun  G.  eft  8,  Al.  Co,  v. 
Wallers  Defeat  8.  M.  Co.,  691. 

See  STATC7TKS,  6. 

COVENANT. 

1.   COTKNAMT  FOB  TfTLR  TO  LaND— RiOHTS  OF  PtTBCHASKB.  —  The    doctriue 

that  he  who  buys  land  with  a  full  knowledge  that  thf^re  is  a  pre-existing 
contract  in  regard  to  the  B«ilu  of  the  same,  will  be  held  in  equity  to  carry 
out  that  contract,  has  no  application  to  a  case  where  the  party  seeking 
the  equitable  relief  never  was  entitled  to  a  conveyance  from  the  party 
with  whom  he  contracted,  and  when  that  party  never  in  fact  had  any 
title  to  convey.    Stonecifer  v.  Yellow  Jacket  8.  M.  Co. ,  34. 

2.  Idem — Compbomxse  of  8urr. — Where  a  party  who  is  prosecuting  a  suit  for 

the  recovery  of  land  covenants,  in  case  of  recovery  to  convey  a  part  of  the 
land  recovered  to  another,  and  afterwards  compromises  the  suit  so  us  to 
prevent  the  possilulity  of  recovery,  he  may  be  liable  to  his  covenantee 
in  damages,  but  the  ]iarty  in  poHsession,  who  compromises  the  suit,  is 
not  affected  by  the  prericms  existence  of  this  covenant,     hi. 

3.  Idbm. — A  party  in  possession  always  has  a  right  to  buy  his  peace  from 

one  asserting  an  adverse  claim,  and  such  compromises  will  always  be 
upheld  where  there  is  no  fraud  committed. 

CRIMINAL  LAW. 

1.  CuMiNAXt  Law — Acts  amd  Dkclabations  of  Co-defendant. — ^When  two 
parties  ar«  jointly  indicted,  but  are  tried  separately,  the  acts  and  declar- 
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ation  of  one  cannot  be  given  in  eyidence  again  t  the  other,  until  tome 
complicity  has  been  ahown  between  the  twa    'State  t.  Mclfatmn,  61. 

2.  Vebdict  op  Acquittal — Efpkct  of. — A  yerdict  of  aeqnittal  on  a  good  in- 

dictment pnts  an  end  to  all  fnrther  prosecntion  for  the  offenne  cfauged 
in  that  indictment.    State  v.  llall,  155;  State  v.  Ihrrick,  230. 

3.  Pboskoutob  in  CfinnKiL  Action. — A  proaectttor  is  ''one  whoprefen  aa 

accnaation  against  a  party  whom  he  saspects  to  be  goilty."  A  party 
who  appears  in  response  to  a  snbpcena  is  not  a  prosecntor,  bat  only  a 
witness.    State  t.  Millain,  371. 

4.  HoMiciDB— Possession  of  Stolen  Pbopebtt  as  Evidbncx  of  Guilt.— The 

fact  that  stolen  property  is  found  soon  after  the  felony  is  eommitted  in 
the  hands  of  a  party  accused  of  the  felony  is  some  evideaee  of  his  guilt 
But  this  proof  may  be  greatly  strengthened  or  weakened  by  the  char- 
acter, amount  and  value  of  the  property,  the  circtimstBUces,  means,  oe- 
cupation,  etc.,  of  the  defendant.  Id, 
6.  Homicide— Pbkoonokitrd  Dbsxoh  TO  ComrxT  Felony. — Where  there  iit  a 
preconceived  design  to  commit  some  felony  other  than  murder,  and  the 
result  of  the  attempt,  unintentional  on  the  part  of  the  felon,  provefl  fatal 
to  a  human  being,  this  premeditated  felony  would  make  malice  afore- 
thought at  common  law.  But  this  would  not  be  willful,  d^herste,  pre- 
meditated killing  under  onr  statute,  beoanse  of  the  abeenoe  of  intent  to 
take  life.    Id. 

6.  Affidavit  fob  New  Tbial  in  Cbikimaii  Casks. — The  first,  second,  Unid  aod 

fourth  grounds  for  new  trial  in  criminal  casess  under  section  428  of  the 
criminal  practice  act,  may  be  presented  simply  by  affidavit*  withoat 
either  statement  or  bill  of  exceptions.    State  v.  Stanley,  575. 

7.  Hiqht  to  Spkkdy  Trial  in  Criminal  Cask. — Every  person  held  on  a  crim- 

inal charge  has  the  legal  right  to  demand  a  speedy  and  impartiul  trial 
by  jury.     Ex  parte  Stanley,  610. 

8.  Speedy  Trial,  What. — The  speedy  trial  guaranteed  every  person  a^ 

cused  of  crime  is  a  trial  as  soon  as  possible  after  indictment  is  fonod, 
without  depriving  the  prosecution  of  a  reasonable  time  for  preparatioQ. 
Id. 

9.  Indefinite  Postponement  of  Criminal  Case. — If  it  appears  that  a  jory 

cannot  be  procured  in  a  criminal  case  at  the  term  at  which  it  in  regu- 
larly triable,  an  order  of  indefinite  postponement  is  irregular,  but  it 
does  not  operate  as  a  release  of  the  prisoner.    Id, 

10.  DiscHAROK  of  Jubt  NOT  SwoRN. — The  discharge  of  a  jury  imponeletl  in  a 
criminal  case  after  they  hod  been  sworn  in,  might  operate  as  a  l^r  to  a 
subsequent  prosecution;  but  not  so,  when  they  have  not  been  cbaige<l 
with  the  case.     State  v.  Lawry,  654. 

11.  Evidence  of  Provocation. — In  a  prosecution  for  assault  with  a  deadly 
weapon,  with  intent  to  inflict  upon  the  person  of  another  a  bodily  iu* 
jury,  acta  occurring  a  day  or  two  prior  to  the  assault,  and  kno^-n  to  de- 
fendant cannot,  of  themselves  alone,  be  shown  as  evidence  of  a  proTo- 
cation  for  the  assault.     Id. 

12.  Provocation,  What. — In  cases  where  a  provocation  either  mitigates  or 
justifies  an  act  of  violence,  such  act  must  be  the  immediate  result  of  and 
closely  follow  the  provocation.     Id. 

13.  Pbactick — ^\3kat3TH01!ai.i.\>  Ytsy.,— Where  the  court  below  in  a  criminal 
case  impoBed  a  \e%^  tivift  VW\i  WwV.  ^tl^^  Vj  %\AN.M\i6<,Sx.  ^aa  on  appeal 
Btricken  out  iiora  l\ie  wnVwi^^.    1^» 
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14.  FBBinicraoNs  tbok  Usk  or  Dxadlt  Weapon.— When  a  deadly  weapon 
is  oaed  iu  a  manner  likely  to  occasion  the  death  of  another,  and  death 
ia  the  result,  the  presumptions  are  that  the  person  using  it  intended  to 
lull  and  that  such  intent  is  a  malicious  one,  but  neither  presuipption  is 
conclunve.    StaU  v.  Kewton,  849. 

15.  Intkmt  to  Kill— Whbn  Essential  to  Constitute  Mubdbb. — An  intent 
to  take  life  is  an  essential  element  in  the  constitution  of  murder  in  the 
first  degree,  except  where  it  is  committed  in  the  perpetration  or  attempt 
to  perpetrate  arson,  rape,  robbery,  or  burglary.    Id, 

See  AsBAULT,  1;  Bill  of  Exceptions,  1;  CkiNSTrruTioN,  6;  Continuanob,  3, 
4,  6;  Fine,  1;  Gband  Juex,  1,  2,  3,  4;  Habeas  Coepus,  1;  Homicide; 
Inhiczment;  Inbtbuotions,  2,  3,  4,  6,  6,  7,  11,  16;  Juby,  11,  12;  Pbovo- 
ciiATioN,  1,  2;  Beasonable  Doubt;  Statement,  6,  9,  10;  Venue,  4,  5; 
Yebdict,  8. 

CBIMINAL  PBACTICE  ACT. 

Bee.  178,  179.  When  indictment  will  be  set  aside,  64. 

6ec.  180.  Challenges,  410. 

Sec.  232.  Pleadings.  418. 

See.  235.  Form  of  indictment,  227,  390. 

Sec.  236.  Bequisites  of  indictment,  390. 

Sec.  243.  Indictment,  statutory  offenses,  228,  229L 

Sec.  244.  Indictment,  390. 

Sec.  876.  When  indictment  will  be  set  aside,  64. 

Sec.  906,  308.  Change  of  renue,  416. 

Sec.  318.  Continuance,  613. 

Sec.  340.  Jurors,  415. 

Sec.  887,  393.  Instructions,  67. 

Sec.  412.  Degrees  of  crime,  397. 

Sec.  426.  Instructions,  68,  579,  852. 

Seo.  428.  Kew  trials,  577. 

See.  582.  Speedy  trial,  612. 

CBUELTT. 
See  DiYoBCE. 

CUBBENCY. 
See  SpEctnc  Contbact  Act. 

DAMAGES. 

1.  Axendmbnt  Beducino  Claim  to  Damages. — In  a  suit  for  damages  for 

unlawful  seizure  and  conversion  of  personal  property,  defendant  can- 
not be  prejudiced  by  an  amendment  which  merely  reduces  the  amount 
of  damages  claimed.  It  is  no  error  to  allow  such  amendment  just  be- 
fore trial.    Carlyon  y.  Lannant  650. 

2.  Damaoks  fob  Conyebsion  of  Pkbsonal  Pbopebtt. — If  personal  prop- 

erty is  unlawfully  seized  and  converted,  the  measure  of  damages  is  the 
Talue  of  the  property  at  the  time  of  conversion,  and  interest  from  that 
time  to  judgment.    Id, 
8.  CoNSTBucnoN  OF  Act  fob  Baftiko  Timbbb  on  Bitbbs. — The  act  regulating 
the  rafting  and  running  of  timber  and  wood  on  the  riyers  of  the  State 
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(Stat,  of  18G6, 198)  does  not  sanction  a  careless  or  negKgent  exerduof 
the  privilege  conferred  by  it.    JIandkbaum  r.  Jius$eO^  dSS. 

4.  Idkm — Damages. — In  a  proceeding  hj  oppraisement  for  damages  nitsnllj' 

and  necessarily  reuniting  from  the  acts  antboriaed  by  the  act,  it  i<  tid- 
necessary  to  show  carelfftsnesH  or  negligence.     LL 

5.  Idem — CoNirri  i  v tioxai*. — ^Tbe  act  is  not  nncoosritatioDal  opiceoaotcf 

providing  a  special  mode,  by  appraisement,  of  recoTering  daniages  for 
iujmies  and  thereby  depriving  the  injured  party  of  a  trial  by  jniy.   Id. 

See  Abatkmkkt,  1;  Acrioxs,  2;  Appkal,  6:  Fixttbeb,  3,  4;  Kcougccci,  1; 

Pl.EAl>IXO,  2,  3. 

DEADLY  WEAPON. 
See  Assault,  1;  Cbooxal  Law,  14;  IxsTBUcnova,  16. 

DEED. 

L  Dked — How  CoNSTRriOD.— Parties  mtoally  describe  what  is  intended  to 
be  granted  in  the  granting  clanse  of  the  deed.  And  comts  shookl  sot 
interpret  deeils  so  as  to  carry  more  than  is  mentioned  in  that  cUose,  qd* 
less  the  intent  to  carry  more  is  clearly  shown  in  other  portions  of  the 
dt-eil.     McCurdy  v.  Alpha  G.  <t  5.  JT.  Co.,  24. 

2.  Ldkm . — An  explanatory  or  habendum  clause  in  a  deed  should  not  be  to  in- 

terpreted as  to  be  repugnant  to  the  granting  <:lanse,  especially  when 
there  is  not  necessarily  any  such  conflict.     Id. 

3.  Idkm. — A  deed  may  be  iuterpreteil  by  the  aid  of  surrounding  ciicmn- 

htances,  which  are  known  to,  and  understood  by  the  contracting  par- 
ties.    Id. 

4.  Idem— MrsT  be  CoNSTBrnD  bt  the  Coubt. — Where  there  is  no  dispute 

as  to  the  facts,  it  is  for  the  court,  not  the  jury,  to  interpret  written  con- 
tracts.    Id. 

5.  Dlkd — IxTKREST  TO  BE  CoxTKTED. — The  phrsse:  **The  interest  herein  in- 

tended to  be  conveyed,"  coiumented  upon  aud  explained.     Id.  32. 

6.  Idem — Mkamno  of  Word  **also." — The  word  aUto  implies  something  in 

addition  to  what  has  gone  before.     Id. 

7.  Tax  Dtk-D — Whkx  may  bk  Hukctko. — A  tax  deed  which  purports  to  con- 

vey the  entire  fee  of  the  UuiUrd  8tat<ra  land,  uuaccbm|mnied  with  any 
proof  that  any  i»De  ever  had  a  XK>s:>essory  claim  on  the  land,  coidd  con- 
vey utKhiug.  aud  was  therefore  properly  rejected  by  the  court  below. 
WriiKt  \.  L  nidl':l>*iu<;h^  31M.  • 

i>.  Tax  Dkkid  as  Tbikif  of  Tifle. — Under  the  revenue  act  of  1865,  section 
30,  a  tax  deed,  admitted  to  have  been  executed  by  the  tax  collector,  was 
oSVrrd  as  of  itself  conclusive  evidence  (►f  title:  Held,  not  sufficient  with- 
out proof  of  a  jn*lgment  and  order  of  s;de.     Boian  v.  Boian,  C14. 

0.  Kki ttala  I  f  JrDGMLNT  IN  Tax  Dled. — The  recitid  of  a  judgment  in  a  tax 
deed  is  a  mere  as.>ertii.»n  by  the  tax  collector,  and  can  no  more  prove  the 
existence  of  the  judgment  than  the  assertion  of  any  other  person.     Id. 

10.  A  Dkkd  Abs^-lcik  on  irs  F\ch  mat  bk  suovi-x  to  be  a  Moutgagk. — A  deeti 
absolute  i*i\  its  tOice,  if  cK-aily  sbown  to  have  been  given  as  security  for 
a  loan,  will  Iv  treated  :»s  a  mort:;a_'e  in  t  q^iity,  and  a  reconveyjince  de- 
creed to  the  debtor  upon  payment  of  the  debt.  BUigham  v.  Thompsoni 
CUT. 
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11.  SuTFiciKNCT  or  Shbbiff'b  Dkkd. — If  the  recitals  of  n  Rheriff*B  deed  aro 
sufficient  to  show  that  he  in  acting  in  his  official  chiiructer  and  by  due 
authority  of  law,  it  beeomes  a  good  deed  upon  beiug  aigntid  and  deliv- 
ered without  reference  to  acknowledgment.  SmiUi,  Claimant  of  Town 
SUe,  718. 

12.  Agkmowlbdomkkt  of  Shebiff*8  Deed. — The  failure  of  an  acknowledg- 
ment of  a  sheriffs  deed,  which  is  otherwise  sufficient,  to  show  that  he 
acknowledged  it  as  sheriflf,  does  not  render  it  invalid,  for  the  reason  that 
the  deed  is  good  without  acknowledgment.    Id. 

See  Altebation,  1;  Estates  of  Deckaskd  Pebsons,  8;  Evidekcb,  7;  Mobt* 
OAOB,  9,  12,  13;  Pabol  Evidence,  2,  5;  Shebiff,  2. 

DEFAULT. 

1.  BeZiIKF  FBoif  Default— Application  whebb  made. — ^When  a  default  is 

improperly  taken,  the  defendant  ought,  if  an  opportunity  is  presented 
during  the  term  at  which  it  was  takeu,  to  apply  to  the  court  below  for 
relief.    Kidd  v.  Four-Twenty  M.  Co.,  346. 

2.  OPENiiia  Default. — Courts  should  be  liberal  in  setting  aside  defaults, 

when  it  appears  that  the  party  defaulted  has  a  good  defense,  and  has 
been  guilty  only  of  carelessoess  and  inattention,  without  willful  or 
fraudulent  delay.    Howe  v.  Coldren,  662. 

3.  Affidavit  of  Mkbits. — An  affidavit  of  merits,  which  merely  states  that 

defendant  has  a  good,  legal  and  meritorious  defense,  is  certainly  very 
positive,  but  not  very  satisfactory.    Id. 

4.  What  Affidavfis  of  Mkbits  should  State. — An  affidavit  of  merits  which 

shows  that  affiant  has  fully  and  fairly  stated  the  facts  of  tho  case  to  his 
counsel,  and  that  such  counsel  has  advised  him  that  ho  has  a  good,  legal 
and  meritorious  defense,  will  ordinarily  be  sufficient,  without  setting 
forth  the  facts  constituting  the  defense.     Id.  ' 

5.  Affidavit  of  Merits  by  Attobnet. — An  affidavit  of  merits  by  the  attor- 

ney in  a  cause,  stating  that  in  his  opinion  his  client  hfts  a  meritorious 
defense,  will  ordinarily  be  sufficient,  if  it  appear  that  the  attorney  is 
familiar  with  the  facts  of  the  case.     Id. 

6.  Judgment  by  Default — Inexcusable  Neglect. — The  facts  set  out  in  de- 

fendant's affidavit  reviewed  by  the  court:  Held,  a  case  of  inexcusable 
negligence,  and  that  the  refusal  of  the  court  below  to  open  the  default 
and  judgment  was  proper.  Johiwm,  J.,  dissenting.  Harper  \.  Mallory, 
878. 

7.  Idem. — Howe  v.  Coldren,  ante  171,  was  correctly  decided;  but  the  opinion 

contains  many  dicta  on  the  subject  of  defaults  which  are  not  applicable 
to  the  facts  involved  therein,  and  are  therefore  not  authority,    icf. 
See  Appeal,  1;  Summons,  1;  Taxes,  21. 

DEFECT. 
See  VsBDicT,  2. 

DEFINITIONS. 
See  Due  Pbooess  of  Law,  1;  Fixtubes,  1;  Road,  1. 

DELIVEBY. 
See  Limxtations,  2;  Mobtoac^,  6;  Statute  of  Fbauds,  2,  3. 
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DEUAHD. 

1.  Heiumo  vnx  Tatnrm,  warn  Hacnaui 
la  bia  own  naina  at  ths  reqaaHt  o(  anotb 
•tion,  th«  former  haa  the  right  to  preraa 
demnud  la  made  upon  him  for  it.   fVhit* 

%.  DtMufD,  m  PcKFoaB  iH  Tbotib  Aan  B 
provisg  «  demand  in  tbe  aoUons  of  trov 
dstcndaDt'a  poMeaaioD  wrengfol.    WTiUb 

3.  Ideh—Fob  FuBaoNu.  Pbopibti  UKKBOia 
eonat  propertj  does  not  part  with  it  volni 
ttota  his  powMaioa,  oi  any  act  is  dona  i 
the  person  having  it  wrongfal,  no  denial 
entitle  the  owner  to  a  reooverj  of  iL   Jd. 

i.  iDKif — In  AonoH  to  Bbootib  Vum*  o 
demand  be  neoeaaary  in  an  aotion  to  n 
propMty,  no  demand  ia  aeoonearj  in  aa 
Talne  only.   Id. 

C.  AcmoN  FOB  Tu.ui  or  Wood  Cut  uid  I 
treapMeen  out  wood  on  lands  belonginf 
feudal^,  who  were  bomajlde  pnrahasen: 
waa  leqoisita  to  aastain  an  action  foi  U 


DEUDBBES 

1.   Ko  DlMDIlBIB  FOR  WlHT  Or  PLIIKTIFF.— 

ties  plaintiff,"  or  "  that  plaiulfff  baa  not 
reach  the  ilefect  of  a  proceeding  In  aadi 
Tdloa  Jaclett  'S.  M.  Co.,  553. 

Sea  AfTKU,  9,  10;  FUJ 

SEFO&mol 
1.  DeposmDN—Enxor  or  Sm-Dt^noK. — K 
that  a  deposition  mnj  be  taken  at  a  oertal 
before  T.,  n  notary  public  in  anolhsr  B 
T.,  mnde  under  hia  ofScial  seal,  aa  a  nob 
without  other  proof  that  T.  was  a  notary 
The  seal  is  prima  /aeti  endence  o(  hia  i 
dlttenitxa.  Sargent  v.  CoOm,  231. 

DHJQENCE, 

1.  Dni  Druomca  u  a  QcEanoM  or  Law 

cleaily  defineil  to  enable  conrta  to  deti 

of  facts  ia  aufflcieut  to  constitute  it  or  jk 

BeeWAim  BtoBTB, 


DIBCREnOI 
BaeVMinn,a, 
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DIVORCE. 

1.  ExTBKMle  Cbukltt.— The  acts  or  character  of  treatment  which  iHll  amount 

to  extreme  craelty  sufficient  to  constitute  a  ground  of  dfvorce,  mast  iu 
a  great  meastlre  depend  on  the  character  of  the  respectite  parties,  and 
the  peculiar  circumstances  of  each  case.  Heed  t.  Ewd,  8«I6. 

2.  Ibkm— WiTHotTT  pKBsowAiiTioLBMCB.— There  may  be  extreme  cruelty  with- 

out the  slightest  violence;  if  it  appear  probable  that  the  life  of  one  of 
the  parties  will  be  rendered  miserablp  by  any  chataoter  of  misconduct 
on  the  part  of  the  other,  although  no  personal  violence  be  apprehended, 
a  separation  should  be  decreed.  Id. 

3.  Ii>Kii-~8iNOLB  kcfXB  or  VxoLKNCB. — A  mcTe  act  of  riolenee,  where  there  is 

no  apprehension  of  its  repetition,  and  which  itf  the  result  of  rashness 
rather  than  malignity,  does  not  furnish  a  ground  of  divorce  on  the 
ground  of  extreme  cruelty.  Jd,  , 

4.  Pbovocation  or  Violbncb. — A  divorce  will  not  be  granted  on  the  ground 

of  extreme  cruelty  where  it  appears  that  the  complaining  party  has  will- 
fully provoked  the  violence  or  misconduct  complained  of,  unless  such 
violence  )<TeaUy  exceeds  the  provocation.  Jd, 
6.  DiBFosmoN  or  Common  Psofbbtt  on  Divobcb. — In  an  action  for  divorce 
for  extreme  cruelty,  where  nothing  is  said  in  the  pleading  about  the  dis-' 
position  of  the  common  property,  it  is  error  to  award  it  ait  all  to  one  of 
the  parties.  Jlowt  v.  Howe,  898. 

Bee  Alimont,  1. 

DUE  PBOCESS  OP  LAW. 

1.  "Dui  Pbocxss  or  Law." — "Doe  process  of  law"  requires  that  a  party 
shall  be  properly  brought  into  court,  and  when  there  shall  have  a  right 
to  set  up  any  lawful  defense  to  any  proceeding  against  him.  The  legis- 
lature, under  pretense  of  regulating  pleading,  cannot  deprive  a  party  of 
substantial  rights.     Wright  v.  CracttelNMi^,  310. 

EJECTBKBKT. 

1.  PoosiRSZDN  KxoKssABX  TO  MAINTAIN  EiKOTicBNT. —  A  Settler  ou  publio 
land,  if  ousted  after  the  lapse  of  reasonable  time  within  which  to  im- 
prove it,  can  recover  against  the  person  in  possession  only  by  showing 
an  actual  notorious  prior  possession.    Stabdnger  v.  AndrtwSt  567. 

%,  Bamxxt  1^.  NoTKS  (1  Nev.  68),  Appbovbd  as  to  possession  of  public  land 
required  to  maintain  ejectment.    Id, 

3.  Rbabonablb  Diliqkncb  in  Taxinci  Aotctaii  Poobbssion. — A  locator  upon 

public  land,  who  shows  that  he  first  entered  upon  it,  marked  out  the 
boundaries,  and  diligently  proceeded,  or  diligently  made  preparations, 
to  do  such  acts  as  were  necessary  to  constitute  an  actual  possession, 
will  be  entitled,  even  without  showing  an  actual  possession,  to  recover 
against  a  person  subsequently  entering.    Id, 

4.  QuKsnoN  or  Pact. — The  question  as  to  whether  a  settler  on  public  land 

has  proceeded  with  reasonable  diligenoe  to  follow  up  his  location  with 
the  necessary  improvements,  so  as  to  recover  against  a  subsequent 
possessor,  is  a  question  of  fact  for  the  Jury.     Id, 
6.  Pbiob  Possbssion— -Question  or  FACT.->In  ejectment  for  land,  on  the 
ground  of  prior  possession,  if  there  is  some  evidence  tending  to  prove 
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acts  of  appropriate  domain,  its  snfi^ency  is  a  question  of  fact  for  the 
jury,  and  not  one  of  law  for  the  court  to  decide.  Sharon  v.  DoviJioii, 
855. 
6.  Inbdfficiency  of  Evidenok — Nonsuit. — It  is  error  to  grant  a  nonsuit  on 
the  ground  of  insufficiency  of  the  evidence  to  show  prior  possession, 
'U'here  there  is  some  evidence  tending  to  show  such  prior  possession. 
Id.      ' 

See  JuDOMJENT,  4;  Tkkamt  in  Common,  1. 

ELECTION. 
See  CoBPOBATioNS,  4,  9,  10,  11,  12;  Mandamcts,  13,  14,  16,  18. 

EQUITY. 

1.  Eqxtitt  Cases — Dkcbes  of  Appellate  CouBT.-^In  an  equity  esse,  this 

court  may  order  the  proper  decree  to  be  euterf^  in  the  court  below, 
without  the  formality  of  a  new  trial.    Feusier  v.  SntcUh,  106. 

2.  Idem — Conflicting  Evidence. — The  rule  tliat  an  appellate  court  will  not 

disturb  the  judgment  of  a  Tiisi  prius  court  founded  on  the  verdict  of  s 
jury  where  there  is  eonflictiug  testimony,  has  no  application  to  chan- 
cery cases  tried  without  a  jury.    Id, 

3.  Eqcjitt  Cask  before  Jubt. — If  an  equity  case  is  treated  as  an  ordinarj 

action  ut  law,  aud  submitted  to  a  jury  as  such,  and  the  court  coosideis 
itself  bound  and  controlled  by  the  verdict  as  in  an  action  at  law,  each 
party  has  the  same  rightu  with  respect  to  instructions  as  if  it  were  a 
case  at  law.     Ta/i  VUet  v.  Olin,  592.  / 

4.  No  Equitable  Intkrfkbenck  where  Bedbess  at  Law  Adequate.— Wlien 

there  is  a  complete  aud  adequate  remedy  nt  law,  affording  full  redress, 
'  equity  will  not  interfere.     SJierman  v.  Clark,  632. 

5.  Equitiks  of  ck-stui  que  trust. — Where  there  is  a  purchase  of  real  estate 

from  tho  legal  owuer  and  no  consideration  is  paid,  or  where  the  proiurrty 
jiasbcs  in  payment  of  or  as  a  security  for  a  i)re-existing  debt,  the  grantee 
takes  subject  to  all  existent  equities  against  the  grantor.  Sirnt  v.  Ilow- 
ard,  899. 

6.  Mkkokr  not  Favored  in  Equity. — Mergers  are  not  favored  in  equity,  and 

arc  not  allowed,  unless  to  promote  the  intention  either  averred  or  pre- 
sumed of  the  party.     Urellet  v.  IkUshom,  941. 

See  Instructions,    1,  2;  Jury,   7;  Merger,  1;  Mobtoaok,  9;  Trust  ajcd 

Trustee,  4,  5. 

EEEOR. 

1.  Error  to  Justify  Ekversal. — Held,  that  in  order  to  justify  a  reversal  of 

the  case  the  error  should  bo  of  such  a  character  that  its  natural  and 
probable  effect  would  be  to  change  or  modify  the  result.  Fketon  v. 
.^avaot  S.  M.  Co.,  142. 

2.  Error  to  Justify  Reversal  must  bb  Matebial. — A  judgment  will  not 

be  reversed  on  account  of  error  in  the  proceedings,  unless  such  error  be 
material  or  calculated  to  mislead  the  jury,  or  produce  an  eironeous  re- 
sult.   Quint  v.  Ophir  S,  }[.  Co.,  762. 

3.  Appellant  must  Show  Error  Affirmatively. — An  appellant,  to  entitle 

himself  to  a  reversal  of  the  order  or  judgment  complained  of,  most  make 
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such  an  afflrmatiTe  showing  as  \nll  negative  at  least  the  probability  of 
the  correctness  of  such  order  or  judgment.  Lady  Bryan  G.  d:  S,  J/.  Co, 
T.  Lady  Bryan  M,  Co.,  853. 

66  Appeal,  8,  11;  Costs,  1;  Judomknt,  14,  15;  New  Tbial,  5,  C;  State- 

XKNT,  2. 

ESTATES  OP  DECEASED  PEKS0N9. 

.  Estates  of  Deceaskd  Persoms—When  Exkcutob  should  be  Bemoyed. — 
Waste,  pegligence  and  mismanagement  afford  as  good  grounds  for  the 
removal  of  an  executor,  as  actual  fraud.  If  an  executor  qualify  as  such, 
and  totally  neglect  hid  duties,  he  should  be  removed,  although  he  has 
committed  no  positive  act  of  wroug.    LtLcich  v.  Medina  81. 

.  Idem — When  Executor  may  Employ  Counsel. — An  executor  may  employ 
counsel  to  attend  to  the  litigation  concerning  the  estate.  Bat  he  has 
no  right  to  employ  counsel  at  the  expense  of  the  estate  to  keep  the  ac- 
counts and  do  that  business  for  which  he  is  compensated  by  his  fees.  Id. 

,  Idem  —Settlement  of  Accounts  of  Executor — When  Bes  Adjudicata. — 
The  court  discusses  at  length  the  question  as  to  what  accounts  are  to 
be  considered  res  adjudicata  :  Ueld,  that  a  probate  court  may  correct  its 
own  errors  in  the  settlement  of  estates,  either  in  regard  to  matters  of 
law  or  fact,  at  any  time  before  fiual  settlement,  provided  such  correc- 
tions can  be  made  from  the  record  without  opening  the  proof  in  the 
case;  that  what  appears  on  the  face  of  an  account  and  interlocutory 
decree  to  have  been  once  settled  must  remain  closed,  unless  the  record 
itself  discloses  some  error.   Id. 

.  Idem — Right  of  Executor  to  Compromise  Suit. — Under  section  203  of 
the  probate  act,  an  executor  may  pay  money  to  compromise  a  suit  pend- 
ing against  an  estate.  But  he  cannot  lawfully  make  such  payment 
without  the  previous  consent  of  the  probate  court.    Id, 

.  Idem — Tenant  in  Common. — When  a  party  who  is  executor  of  the  estate 
of  a  deceased  co-tenant  in  common,  pays  money  to  compromise  a  suit 
about  the  common  property,  without  consulting  the  probate  court,  he 
will  be  held  to  have  paid  as  a  co-tenant,  and  not  as  executor.   Id. 

.  Idem— Executor  has  no  Bight  to  Burrow  Money.— An  executor  cannot 
borrow  money  to  speculate  for  an  estate,  unless  specially  authorized  by 
the  will  to  do  so.  Id, 

.  Idem — Assessments  on  Mining  Stock. — An  executor  having  stock  on  hand 
liable  to  assessment,  should  either  get  an  order  of  the  probate  court  to 
sell  it,  or  else,  if  the  estate  is  surely  solvent  without  the  stock,  turn  it 
oyer  to  the  legatees.  He  should  not  borrow  money  to  pay  the  assess- 
ments.   Id. 

I.  CoNTBYANCB  OF  Land  TO  AN  ADMINISTRATOR. — A  Conveyance  of  land  to 
which  a  deceased  person  was  entitled  before  bis  death,  to  his  adminis- 
fcrator  as  such,  ])uts  the  legal  title  in  the  administrator,  and  he  can 
maintain  an  action  affecting  it  as  suoh  tiolder  of  the  legal  title.  SmWi, 
Claimani  of  Toutn  Site,  718. 

ESTOPPEL. 
See  AsnoMKB,  4. 
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EVIDENCE. 

1.  Ybbdict  ▲OAI37ST  Etidkhck. — A  Terdict  will  not  be  set  aside  merely  be- 

cause it  is  against  the  weight  oi  evidenoe.  Bryant  v.  Canon  li  L.  Co., 
280. 

2.  BcETAMT  TssmcoxT — Obdkb  fob  CovjncTUiO  PBOors.— If  docomeDtarj 

evidence  is  offered,  which  can  only  becooke.  relevant  by  the  iDtrodaction 
of  other  connecting  proofs,  the  court  may  refuse  to  receive  such  evi- 
dence until  counsel  will  at  least  assert  that  they  expect  to  introdnee  the 
connecting  evidence.     Wrighi  ▼.  CfodUbarngk,  310. 

3.  Pboof  or  JuooMicsT. — The  record  itself,  or  a  copy  of  a  judgment  prop- 

erly authenticated,  is  the  best  evidence  of  its  existence,  and  the  only 
admissible,  unless  in  case  of  the  Iocs  or  destruction  of  the  record.  Boin 
T.  BoUtn,  644. 
i.  EtiDKNCB — Whbc  EuiiBiTB  MAT  BB  Bkao. — After  plaintiff  had  called  tnd 
examined  all  his  witnesses  in  cfaleC  1m  was  allowed  to  read  certain  mi- 
terial  bills  of  sale,  which  had  been  proved,  put  in  evidence,  and  referred 
to  by  the  witnesses,  to  which  reading  defendant  objected  that  it  was  too 
late:  //e/d,  entirely  too  technical  an  objection  to  be  favored.  Cariffon  t. 
Xajinoji,  650. 

5.  CoNTUcr  OF  EviDKscB. — A  verdict  will  not  be  set  aside  by  an  appellite 

court  on  the  ground  of  insufficiency  of  evidence,  where  there  is  some 
evidence  to  support  it,  onlees  there  be  such  a  decided  prepondersnce  of 
evidenoe  against  it  as  to  create  a  conviction  that  it  was  the  result  of  mis- 
take or  misconduct  on  the  part  of  the  jury.  Qmimt  v.  Opfur  S,  If.  Co., 
763. 

6.  CoxFUCT  OF  EvmrscK. — Neither  the  findings  of  (act  by  a  judge  nor  the 

verdict  of  a  jury  will  be  disturbed  on  the  ground  of  insufficiency  of  te»* 
timony,  in  case  of  a  conflict  of  testimony,  unless  the  preponderance  of 
evidence  against  it  be  grvat  and  decided.    Retd  v.  Beed,  836. 

7.  EviPExcE — Dekds  MiDB  Pbiob  to  Statttb  of  CoxvKTAXcis. — A  deed 

made  prior  to  the  act  of  November  5,  1S61,  concerning  conveyances,  bat 
acknowUdged  as  provided  therein,  is  admissible  in  evidence,  such  ac- 
knowleilgment  being  competent  prima  faeu  proof  of  its  execation. 
Sharon  v.  i^iritison.  855. 

8.  SKTTixct  Asu»K  Verdict  fob  wast  of  Evtdbxcx. — ^The  verdict  of  a  jury 

should  not  be  vacateil  by  an  appellate  court  on  the  ground  of  insoffi- 
eienoy  of  evidence  if  there  is  any  evidence  to  mpport  it ;  bat  if  there  be 
no  MibKfctntial  evidence  upon  the  aide  of  the  verdict,  it  is  the  undoubted 
duty  of  the  appelLite  court  to  set  it  aside.  Opkir  S.  M.  Co.  t.  Carpenier, 
»t6.' 

See  Agesct,  *2:  Appeal.  3:  CaxaccvAL  Law.  10;  Eqcttt,  2;  LnTBrcnoNs,  1; 
Jrxx^MKNT^  2,  3;  Mobiuagb,  9;  Nrw  TaTAi>,  2,  3»  4;  Szatkxkst,  5,  7, 
10;  SxiPCiAiieif,  L 

XXCEPTIOXS. 

See  Lgbtbcctiossv  3,  IL 

EXCUSE. 
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EXECUTION. 
See  Shxbiff,  1. 

EXECUTORS. 
See  Ebtatis  or  Dbckaskd  Pebsons,  1,  2,  3,  4,  5,  6,  7. 

EXTBEME  CRUELTY. 
*  See  DiTOBCB. 

FALSE  REPRESENTATIONS. 
See  Pabol  Etxcxnoe,  3;  Sals,  2. 

FEES. 
See  Attobnet,  2,  3,  4;  Taxes,  1,  2. 

FINDINGS. 

.  Dkvegtite  Findings  must  be  Excepted  to. — When  a  finding  of  facts  is 
defectiye,  it  mnst  be  excepted  to  in  the  court  below,  or  this  court  will 
not  reverse  the  case  for  such  defect.     WMtnwre  v.  Shiverick,  259. 

.  Findings,  what  need  not  Contain. — It  is  not  necessary  for  a  court  to  find 
a  fact  which  is  admitted  in  the  pleadings.     Virgin  v.  Brubaker,  545. 

.  Objections  to  Findings. — Objections  that  findings  are  not  sufficiently 
specific,  and  that  some  of  them  are  conclusions  of  law  instead  of  find- 
ings of  fact,  cannot  be  made  available  on  appeal,  unless  application  to 
correct  or  amend  them  is  shown  to  haye  been  made  in  the  court  below. 
'  SUUe  Y.  ManhaUan  S,  if.  Co.,  774. 

FINE. 

.  FnoBs  Fixed  bt  Statute  Cannot  be  Reduced. — ^If  a  criminal  statute  pro- 
vides that  a  fine  shall  not  be  less  than  a  certain  sum  nor  exceeding  a 
certain  larger  sum,  a  court  has  no  more  right  to  impose  a  less  fine  than 
the  smaller  amount  than  it  has  to  impose  any  greater  fine  than  the 
larger  amount.    SkUe  v.  Lavory,  654. 

See  Assault,  1 ;  Cbihinal  Law,  13. 

FIXTURES. 

.  FiXTUBBS — ^Meanivo  OF  WoBD. — FixtuTos  bas  several  distinct  meanings. 
Sometimes  it  means  anything  which  is  by  artificial  means  affixed  per- 
manently to  the  soil.  Some^mes  it  is  used  to  designate  something 
which  is  substantially  affixed  to  the  soil,  but  which  may  nevertheless  be 
lawfully  detached  therefrom  by  one  who  has  so  affixed  it  without  the 
consent  of  the  owner  of  the  soil.  In  this  opinion  the  word  is  used  in 
the  latter  and  more  restricted  sense.    Prtscott  v.  Wells,  Fargo  &  Co.,  71. 

.  What  abb  Fixtubes. — Pans  furnished  to  a  mill-owner  upon  his  agree- 
ment to  pay  rent  therefor,  and  by  him  and  the  manufacturer  attached  to 
the  mill  and  machinery  of  the  same,  are  fixtures.    Id, 

.  Value  or  Fixtures — Damages  in  Removal. — ^There  was  no  necessity  of 
alleging  the  value  of  the  fixtures.  The  plaintiffs  only  bad  to  allege  the 
extent  of  the  damage  they  sustained  in  consequence  of  not  being  per- 
mitted to  remove  the  same.    Id. 
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4.  Idkm. — The  plaintiffs  sbonld  hare  been  allowed  to  provw  the  value  of  the 
fixtiiree  tbey  wanted  to  remoTe,  by  way  of  famisbing  tbe  jury  with  one 
material  fact  from  which  tbey  might  estimate  the  dmnage  whieh  reralted 
from  the  refusal  to  permit  tbe  removal.    Id, 

FBAUD. 

See  Pabol  Etidbncr,  3;  Plkdok,  2;  Pkk-bmptton,  4;  Bitlk  of  Coner,  1,  2; 

Salk,  1,  2,  3.     (Statutx  of  FiLlucs.) 

FBAUDULENT  REPRESENTATIONS. 
See  Pasol  Eyidknce;  Saxjs,  2. 

GOLD  COIN. 
See  JuDoxcNT,  13. 

GOVERNMENT  TITLE. 
See  Taxes,  10. 

GRAND  JURY. 

1.  Gbako  Juboba— How  Sklbcticd.— The  selection  of  grand  juxon  doring  ft 

term  of  the  oonrt  must  be  by  the  officers  designated  by  the  law.  Siak  t. 
J/cAtf»Kira,  60. 

2.  Idbm — Indictment  when  Intai*ii>. — ^An  indictment  found  by  a  grand  jury 

not  legally  selected,  is  invalid.     Id. 

3.  MisTAKK  IN  Namk  OF  JuBOB. — When  a  juror  was  selected  and  placed  on  the 

jury  list,  imd  summoued  to  attend  as  a  juror  under  the  name  of  E.  Baitt, 
but  whose  true  name  was  E.  Berry ^  or  Eilward  Berry,  the  variance  of  the 
name  would  be  immaterial,  if  it  satisfactorily  appeared  that  the  person 
attending  as  a  juror  was  tbe  one  really  selected.     Id, 

4.  Gband  J  I' Roia— Qualification  of — Our  statute  fixes  distinctly  what  shall 

be  tbe  disqualifications  of  a  grand  juror,  and  nothing  else  than  what  the 
statute  prescribes  can  dist^ualify  one  from  acting  as  such,  i^tate  t.  ifii- 
lain,  371. 

5.  Time  op  Drawing  and  Impakelinq  Grand  Jctby. — Under  section  8  of  the 

statute  concerning  juries  (Statute  of  18G6,  191),  a  grand  jury  may  be  se- 
lected and  imx)aueled  after  the  commencement  of  the  term.  State  v. 
Lavcry,  G54. 

GUARDI.\N. 

1.  Liability  op  Scretibs  on  General  Bond  or  Gitabdian. — A  ward,  on  ob- 

taining bis  majority,  brought  suit  against  hie  guardian  and  tbe  sureties 
on  his  general  bond,  to  recover  moneys  received  by  tbe  guardian  on  tbe 
sale  of  tbe  ward's  real  estate  and  not  accounted  for:  Htld,  that  thi«  Knit 
could  not  Ik)  maintained  on  the  general  bond,  for  the  reason  that  the  sale 
of  real  estate  was  not  one  of  the  general  duties  of  a  guardian,  ami  that 
therefore  a  nonsuit  was  properly  granted.     Henderson  ▼.  Coovtr,  863. 

2.  Idem — Genkkal  and  Special  Duties  and  Bondbov  Guabtcans. — ^Tho  gen- 

eral duties  of  a  guardiau  do  not  include  tbe  sale  of  the  ward's  real  es- 
tate: and  he  has  no  right  to  sell  such  real  estate  except  upon  spsdal  li- 
cense from  the  probate  oonrt;  and  no  yalid  sftle  can  take  plaoe  until  a 
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specud  bond  for  the  faithful  application  of  the  proceeds  is  given;  and 
for  each  faithfol  application  the  sureties  on  the  special  bond  only>  and 
not  those  on  the  general  bond,  are  bound.    Id, 

m 

HABEAS  CORPUS. 

« 

1,  Habbas  C!orpu8  fob  want  of  Spekdt  Tbial. — A  prisoner  charged  with  a 
grave  offense  will  not  be  discharged  on  habeas  corpus  on  the  ground 
that  all  efforts  to  obtain  a  competent  jury  at  the  term  at  which  he  was 
properly  triable  failed,  until  it  appears  that  all  possible  means  of  secur- 
ing a  jury  have  failed,  and  a  trial  pannot  be  had  within  a  reasonable 
time.    See  concurring  opinion  of  Beatty,  C,  J,  Ex  parte  Stanley,  610. 

HOMESTEAD. 

1.  Homestead — ^When  mat  be  Selected. — Property  which  possesses  the 
characteristics  of  a  homestead  may  be  selected  and  recorded  as  such  at 
any  time  before  actual  sale  under  execution.  The  levy  of  an  attach- 
ment will  not  preveiit  such  selection.   Bawthorne  v.  SmUh,  164. 

2.    MOBTOAOE   OF  HoMESTEAD   BY   HUSBAMD  AND  WlFK. — The  act  of  MsTch  6, 

1865  (Stat.  18(>i-5,  224),  to  exempt  the  homestead  and  other  property 
from  forced  sale  in  certain  cases,  in  so  far  that  it  provides  that  no  valid 
mortgage,  for  the  purpose  of  securing  a  loan  or  indebtedness,  can  be 
made  l^  husband  and  wife  upon  their  homestead*  is  unoonstitntional. 
Bunker  v.  Chedie,  823. 

See  GoMttUTUTiuM ,  11  • 

HOMICIDE. 

1.  HoMicxDE— Time  fob  Delibebation.^ — Length  of  time  for  deliberation  is 

not  an  essential  ingredient  in  murder  in  the  first  degree.  It  is  sufficient , 
if  the  design  to  murder  was  found  before  the  striking  of  the  fatal  blow. 
StaU  V  mUain,  371. 

2.  Pbevious  DiFFicuXiTiEs  WITH  OTHBB  pEBsoMs  IN   McBDEB  Casrs. — Evi- 

dence was  offered  that  the  defendant  had  been  in  difficulties  with  other 
persons  than  deceased,  and  was  in  a  state  of  mental  excitement  just 
prior  to  the  killing,  that  ho  procured  and  carried  the  pistol  with  which 
the  killing  was  done  on  account  of  those  other  difficulties,  and  that  he 
did  not  procure  or  carry  the  pistol  with  any  design  of  using  it  against 
deceased:  ZfeZJ,  irrelevant,  and  properly  refused.  State  v.  Anderson, 
729. 

3.  BuBDEN  OF  Pboof  IN  MuRDEB  Cases. — It  is  BO  error  to  refuse  an  instruc- 

tion in  a  murder  case,  which  is  in  conflict  with  the  principle  that  after 
the  killing  has  been  satisfactorily  established,  the  burden  of  proof  to 
reduce  the  crime  from  murder  to  manslaughter  is  on  the  defendant.  Id, 

4.  Slight  AssAUiiT  no  Excuse  fob  Homicide. — An  instruction  asked  by  de- 

fendant in  a  murder  case  that,  if  the  jury  should  find  that  immediately 
previous  to  the  killing  deceased  had  assaulted  defendant,  they  should 
find  defendant  guilty  of  manslaughter:  Held,  properly  refused,  because 
a  mere  slight  assault  would  not  be  sufficient  to  reduce  a  homicide  from 
murder  to  manslaughter.  Id, 
6.  Fuse  Definition  of  Mubdeb. — An  instruction  in  a  murder  case,  that  in 
order  to  constitute  the  crime  of  murder  there  must  be  a  willful,  deliber- 
Net.  Deo.— 63 
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ate,  premeditated,  and  malicious  intention  to  take  hitman  life:  HeU,  to 
give  a  false  definition  of  murder,  and  properly  refused.  Id, 

See  CnnnNAL  Law,  4,  5, 14, 15;  Indictmxmt,  7,  9;  LuzBUCZiQin^  4, 5,  IG. 

HUSBAND. 
See  Tbuht  and  Tbostss,  2. 

IGNOBANGE. 

L  JoHORAiniA  Lbob  mom  Excubat.— Every  otke^Ui  bound  to  knov  thebv. 
StaUy.  Wrighi,  715. 

INDIANS. 
See  Watbb  Biobts,  1,  2. 

INDICTMENT. 

1.  l2n>zcnciniT  must  btatb  thx  rAcrs.— An  indictment  whieh  merely  ikatct 

that  defendants  did  "attempt  to  take,  steal,  and  carry  away"  eotam 
chattels,  etc.,  without  setting  out  the  acts  done,  or  mode  and  nuumer  o( 
the  attempt,  is  not  sufficient  under  our  statute  to  support  the  chaige  of 
'*  attempting  to  commit  grand  larceny."    SlaU  r.  Bramian,  816. 

2.  Ihdictmkmt— DiiTKSKNT  Cx^AUSBS  ZM,  HOW  CoMsnuBD.  — That  part  of  the 

indictment  which,  under  our  statutory  form,  first  charges  that  a  defend- 
ant has  committed  a  certain  crime,  is  merely  formal;  and  if  the  bodj 
of  the  indictment  sufficiently  shows  the  otTense  charged,  and  the  facts 
constituting  the  offense,  it  will  he  held  good,  notwithstanding  any  defect 
in  the  first  clause.    State  v.  AntUrson,  226. 

3.  Idkm — Statutory  Offensks. — Under  the  prorisions  of  our  criminal  prw- 

tice  act  it  is  not  neoet«ary  to  use  the  exact  words  of  the  statute  iu  defining 
a  statutory  offense.     Words  of  similar  import  will  suffice.     Id. 

4.  iMDicni Kirr  fob  Mctbdkr — Sufficiency  of. — Held,  that  an  indictment  for 

murder  \k-hicb  substantially  follows  the  form  prescribed  by  the  statute  is 
sufficient.     State  t.  MUlain,  371. 

5.  Idem — Consti  runoNAii  Pbotision.  —That  clause  in  the  constitution  of  the 

United  States  which  declares  *'  No  person  shall  be  held  to  answer  for  i 
capital  or  otherwise  infamous  crime  unless  on  presentment  or  indict- 
ment," does  not  restrict  the  State  legislature  in  prescribing  the  fbnn  of 
the  indictment.    Id. 

6.  Idem — Dkgbeks  of  Murder. — An  ordinary  indictment  for  murder  is  suf- 

ficient to  sustain  a  convictiou  for  murder  in  the  first  degree.     Id. 

7.  Idem— Power  of  Leoislaturb  to  prescribe  Form. — Tlie  l^slature  has 

absolute  power  over  the  subject  of  criminal  proceedings,  and  may  pre- 
scribe such  forms  of  proceedings,  indictment,  etc.,  as  it  seems  fit,  exucpi 
in  those  particulars  where  its  power  is  restrained  by  some  clause  in  the 
State  or  National  constitutions.     Id. 

8.  Indictment  Surplusaok. — In  an  indictment  for  assault  with  a  deaillT 

weaiH>n  with  intent  to  inflict  upon  the  person  of  another  a  bodily  injury, 
which  is  in  other  respects  good,  the  mere  addition  of  the  words  *'  did 
stiike  and  stab  "  are  simply  surplusage  and  do  not  Titiate.  8taU  t. 
I/ttcry^  654. 

9.  Buffxciemgy  of  iNDicnisirr  fob  Mubdkb.  —  An  indictment  for  murder 
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that  defendant,  at  a  certain  time  and  place,  *'  withont  anthority  of  law 
and  with  malice  aforethought,  killed  Noble  T.  Sloonm,  by  shooting  him 
with  a  pistol,  contrary  to  the  form  of  the  statute,"  etc.:  Held,  sufficient 
without  containing  a  special  averment,  that  by  means  of  the  shooting 
with  the  pistol  aforesaid,  the  said  Noble  T.  Slocom  then  and  there  'lied. 
Lewis,  J.,  dissenting.    State  y.  Anderson,  729. 

See  GiUND  Juby,  2. 

INJUNCTION. 

1.  iNJDHOixoir  ▲  PBKyKMTiva  Bkmedt. — An  injunction  i»  only  issued  to  pre- 

vent apprehended  injury  or  mischief,  and  affords  no  redress  for  wrongs 
already  committed.    Sherman  v.  Clark,  632. 

2.  Idem. — A  remedy  for  injury  already  committed,  though  sometimes  given 

as  an  incident  to  an  injunction,  is  only  given  where  a  sufficient  showing 
for  an  injunction  is  made  out,  and  the  injury  resulted  from  the  act  en- 
joined.   Id, 

3.  Idbm — PaoBABiLiTT  or  IvJUBi.  —  To  make  ont  a  case  for  injunction, 

it  must  appear  that  there  is  at  least  a  reasonable  probability,  not  merely 
a  bare  possibility,  that  a  real  injury  will  occur  if  the  writ  is  not  granted. 
Id. 
i.  Injunoteon— XTsuxPATZON  OF  OvnoB. — ^The  right  to  an  office  in  a  company 
cannot  be  tried  upon  an  application  for  an  injunction;  nor  if  an  officer 
be  wrongfully  removed  from  his  office  can  he  be  restored  to  it  by  in- 
junction.   Id. 

5.  Idem — Behovai^  of  Minino  Offiob. — Though  a  threatened  unauthorized, 

and  injurious  removal  of  the  office  of  a  mining  company,  by  a  person 
acting  as  superintendent  and  secretary,  might  be  eigoined,  an  ixijunotion 
would  not  reach  the  case  of  a  removal  already  made.    Id. 

6.  Idkm — ^TiuNSFKB  OF  MzNiBO  Stocx. — Tbough  a  mining  secretary,  who 

illegally  issues  stock  to  himself,  might  be  enjoined  from  transferring 
such  stock  to  a  third  person,  it  could  only  be  done  on  a  proper  showing 
of  the  illegality  of  the  issuance  and  proposed  transfer.    Id, 

7.  Idem — ^Deposit  of  Company  Monkt. — Though  it  may  be  safer  for  the 

treasurer  of  a  mining  company  to  deposit  funds  of  the  company  with  a 
banker  in  the  usual  way,  rather  than  with  a  merchant,  yet  in  the  absence 
of  any  showing  to  the  contrary,  there  is  nothing  making  it  his  duty  to* 
deposit  with  one  more  than  the  other.    Id, 

8.  Idem—  Payment  of  Company  Debts. — Though  the  treasurer  of  a  mining 

company,  having  funds  on  hand,  niiay  refuse  to  pay  just  claims  against 
the  company,  his  refusal  cannot  be  adjudged  a  dereliction  of  his  duty, 
without  a  showing  that  he  had  authority,  and  that  it  was  his  duty  to 
K        pay.    Id, 

9.  Idem — Application  fob  Patent  of  Company  Land. — ^Though  there  may 

circumstances  which  would  make  an  application  by  the  secretary  ai^d 
superintendent  of  a  mining  company  for  a  patent  to  the  mining  ground 
of  the  company,  injurious  and  prejudicial,  such  application  cannot  be 
so  adjudged  without  a  showing  of  the  facts  rendering  it  so.    Id, 

10.  Idem— Supebintendent  Assumino  to  Wobx  Mine. — It  does  not  follow 
from  the  mere  fact  that  a  superintendent  of  a  mine  is  working  it  without 
any  control  of  the  board  of  trustees  and  president,  that  it  is  being  worked 
iigndidonsly  or  iiiguriously  to  the  shareholders.    Id. 
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11.  Idem — "  CoNmrniKQ  and  Thslkatiocino  to  CoNnNDXp"*-!!  an  ibjiido- 
tion  would  not  lie  to  restnun  the  doing  of  the  acts  s^  lorlh  in  a  com- 
•    plaint  for  an  injunction,  the  continoing  and  tltfeateaing  to  euntinue 
each  acts  cannot  aid  the  case.    id. 

12*  No  Imjuhction  on  Cokpi^aint  alonk  iirHKN  Foi«LT  DnrxKD  bt  Aanm. 
— As  a  genessal  role,  an  injunction  will  not  he  granted  npon  a  pleading 
alone,  whose  material  averments  are  denied  hy  the  pleading  of  the  op- 
posite party.    Lady  Bryan  Q,  db  S,  M,  Co.  v.  Lady  Bryan  M,  Co.,  853. 

13.  Pbaotick  as  to  Injunctions. — Under  section  111  of  the  practice  act,  u 
amended  in  1864  (Stat.  1864,  75),  an  injnnotion  can  only  begnoted 
alter  notice,  or  after  an  order  to  show  cause;  and  an  order  refaaing  tn 
injunction  will  not  be  disturbed  on  appeal,  if  the  record  does  not  shov 
such  notice  or  order  to  show  cause.    Id, 

14.  Pbactick  as  to  BKsrBAZNiNo  Obdebs. — Under  section  111  of  the  pnc- 
tice  act,  as  amended  in  1864,  a  temporary  restraining  order,  to  contraoe 
during  the  pendency  of  the  application  for  an  iojanction,  maj  be 
granted  without  notice  or  order  to  show  cause;  bni  an  appeal  is  to- 
thorized  only  from  an  order  granting  or  refhsing  an  injimctiott.    M 

8ee  EQtmr,  4;  Pbacticb,  3. 

INSOLVENCY. 
Se&SAiJE,  1,  3 

INSTBUCTI0N8. 

1.  Instbuctions  not  Afplioable  to  thb  Cask. — ^It  is  proper  for  a  cooit  to 

refuse  instructions  containing  correct  principles  of  law,  if  there  is  no 
eyidence  before  the  jury  making  them  applicable  to  the  case  on  tmL 
Sherman  v.  DiUey,  17. 

2.  Instbuction  Mislaid — Injubt  to  Defendant. — ^When  a  court  appioTet 

an  instruction  staked,  and  intends  to  give  it,  but  by  some  oversight  n^* 
lects  so  to  do,  it  is  just  as  injurious  to  defendant  as  if  positiYelj  r«> 
fused;  and  if  the  instruction  is  important,  entitles  the  defendant  to  a 
new  trial.    State  v.  McNamara,  60. 

3.  Idem. — Exception  need  voj  be  Taken. — Under  our  statoie  it  is  not  nec- 

essary that  the  defendant  should  except  to  the  action  of  the  court,  in 
failing  to  give  an  instruction  asked  for.     Id. 

4.  HoMiciDK — Chabge  of  the  Coubt. — It  is  not  error  to  charge  a  Jury  that 

they  must  find  the  prisoner  guilty  of  murder  in  the  first  or  second  de- 
gree, or  acquit,  where  there  is  no  testimony  offered  which  in  any  degre« 
tends  to  show  any  fact  or  circnmstauces  which  could  redace  the  offcBse 
to  manslaughter.    State  v.  Millain,  371. 

5.  Idem. — A  charge  in  the  following  language:  "If  yon  belierefrom  tli« 

evidence  that  *  *  *  the  defendant  with  malice  aforethought,  either 
express  or  implied,  and  with  deliberation  and  premeditation,  did  unlaw- 
fully kill  Julia  Bulette  with  intent  to  take  her  life»  it  will  constitue  nior- 
der  of  the  first  degree,  and  you  should  so  find;  otherwise  you  will  ac- 
quit:" Held,  that  if  not  correct,  it  is  too  favorable  for  defendant    Id. 

6.  Idem — CHABaE  of  Coubt  upon  the  Facts. — ^The  court,  in  its  chaige  to 

the  jury,  said:  **  The  distinction  between  murder  of  the  first  or  sccoinI 
degree  is  quite  nice,    I  will  briefly  state  such  diatinotionv  although  tnt^ 
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the  testimony  I  apprehend  that  you  may  conclude  that  the  defendant 
iras  either  gnilty  of  mnrder  of  the  first  degree,  or  innocent:*'  Hetdt  tbut 
this  expression,  when  accompanied  with  a  clear  and  explicit  instmction 
that  the  jury  might  find  him  gnilty  of  murder  in  the  first  or  second  de- 
gree, was  not  error  injarions  to  the  prisoner.    Levcis  J.,  dissenting.   Id. 

7.  Idkm.— Intkwt  to  Kill. — ^The  court  charged  the  jury  that  murder  of  the 

first  degree  consists  of  a  willful,  premeditated,  unlawful  killing.  The 
intent  to  kill  must  exist.  This  intent  may  be  inferred  from  the  circum- 
stances: Held,  that  the  word  ''inferred'*  is  synonymous  with  ''im- 
plied," as  used  in  the  statute.     Id, 

8.  Wbkn  Instbuotions  mat  bb  Refused. — When  an  instruction  has  been 

given  by  the  court  in  clear  and  intelligible  language  on  any  point  in  the 
case  with  all  proper  qualifications,  it  is  not  error  to  refuse  to  repeat  the 
same  instruction  in  detached  parcels,  not  properly  qualified  and  made 
applinHble  to  the  state  of  the  evidence  before  the  jury.    Id. 

9.  CostTBADiCTOBT  iNSTBVonoMs. — The  rule  that  a  judgment  must  be  re- 

versed where  iuBtructions  on  a  material  point  are  contradictory,  is  not 
an  absolute  and  unqualified  rule.    Lobdell  v.  Ilali^  460. 

10.  Instkuctions  must  bk  Ezcbptkd  To.^-Instructions  given  or  refused  by 
the  lower  court  will  not  be  inquired  into  on  appeal,  unless  the  record 
shows  that  the  giving  or  refusal  to  give  them  was  excepted  to  at  the  time. 
By  Johnson,  J.    Id. 

11.  EzoKPnoNS  TO  Charok  in  Cbiminal  Cases. — Under  section  426  of  the 
criminal  practice  act,  the  written  charge  and  instructions  of  the  court 
to  the  jury  are  deemed  excepted  to,  and  any  questions  made  upon  tbem 
may  be  reviewed  on  motion  for  new  trials  without  u  formal  bill  of  excei>- 
tions.    Slate  v.  Stanky,  575. 

12.  iHsTBUcnoNs  TO  JUET  IN  Equitt  Cask — In  a  purely  equity  case,  when 
the  judge  simply  impanels  a  jury  to  find  siiecifio  facts,  it  seems  that 
neither  party  has  a  right  to  ask  the  court  to  instruct  the  jury;  the  judge 
not  being  controlled  by.  the  verdict.     Van  Fled  v.  Olint  592. 

13.  Ambiguous  Instbuctioms. — It  is  no  error  to  refuse  au  ambiguous  instruc- 
tion, calculated  tu  mislead,  and  particularly  when  the  court  has  already 
given  one  on  the  same  point,  which  was  clear,  explicit  and  not  open  to 
objection.     State  v.  Anderson^  729. 

14.  Instbuctioms  on  Points  albeadt  Ghaboed,  —  The  court  might  point 
out  defects  existing  in  instructions  asked  by  defendant  a^d  allow 
them  to  be  corrected;  yet  it  will  be  justified  in  refusing  every  one  which 
is  not  technically  correct.    Id. 

15.  IwsTUcnoN  ON  Abstbact  Points  of  Law. — An  instruction  to  the  jury 
upon  the  law  governing  a  state  of  facts  not  developed  in  the  evidence, 
is  not  an  error  authorizing  a  new  trial,  unbiss  it  is  probable  such  in- 
struction resulted  prejudicially  to  the  party  complaining  of  it.  Quint  v. 
0pAir5.ir.  Co.,  762. 

1^,  Intent  to  Mubdeb — Use  or  Deadly  Weapon. — An  intent  to  murder 
cannot  be  conclusively  inferred  from  the  mere  use  of  a  deadly  weapon; 
and  an  instruction  to  the  jury  to  that  eifect  in  a  murder  trial,  is  error. 
Stale  T.  Newkm,  819. 

See  AvPKAL,  8;  Aitobnjet,  2,  3;  Equitt,  8;  Homzoide,  3,  4,  6;  Jubt,  7; 

Beasokabui  Doubt,  1. 
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INTEREST. 

1.  Intxbkst  vot  Aijx>wbi>  on  an  Opkn  Aooount. — The  statnta  ooDcerning 

interest  (Stat.  18G1,  100,  sec.  4),  does  not  allow  interest  on  monejdne 
on  an  open  oocount;  and  a  judgment  allowing  such  interest^  where  then 
is  no  special  agreement,  is  bo  far  erroneous.    Ftanrury  t.  AMdawn,  86&. 

Bee.TAXB8»  24. 

INTEEYENTION. 
See   PsnuMFTioK,  2. 

JOINT  DEBTORS. 
See   PxAonoB  Act,  6. 

JUDGE. 
See  CoNSTiTUTioif,  4,  8;  Conrr,  1. 

JUDGMENT. 

«1.   JiTDOtfENT— WbKN  A  BAB  TO  ANOTHBB  ACTXOlf. — A  judgment  Of  t  MNllt  of 

competent  jurisdiction  directly  upon  a  certain  point,  is  'as  a  plea  a  btr, 
or  as  evidence  conclnsiTe,  between  the  same  parties  or  priTies  upon  the 
same  matter  in  anj  other  action.    Sl^erman  y.  Dittey,  17. 

2.  Idem. — To  make  a  former  judgment,  between  the  same  paitiefl,  evidenee 

in  a  subsequent  suit,  it  must  appear  that  the  facts  eonsfitnting  tha  es- 
toppel were  actually  passed  on  by  the  jury  in  the  former  case.    M, 

3.  Idkh— Pabol  Etidknce  -admisbiblb  to  kxplain  Recoup. — If  the  plead- 

ings do  not  show  it,  piirol  testimony  may  be  intnxlooed  to  explain  the 
record,  and  show  that  the  identical  point  arisiBg  in  the  seoond  rait  wts 
tried  in  the  former.  If  iio  parol  oTidence  be  infroduced,  the  record  is 
only  evidence  of  what  is  necessarily  put  in  issue  by  the  pleadings.    Id. 

4.  Idem — Pleadings  in  Ejecthknt. — When  the  pleadipgs  in  ejectment  pot 

tho  title  or  ownership  in  issue,  prima  fade,  the  verdict  and  judgaieni 
would  constitute  an  estoppel  to  the  assertion  of  any  title  which  exiited 
in  tho  party  at  the  time  of  the  former  action.    Id. 
6.  A  Judgment  cannot  be  Pleaded  in  bab,  ob  Pbotxd  ab  ah  EarorpEL, 
WHILST  IT  IS  Pending  on  Appeal.    Id. 

6.  Ebboip  in  Calculation — Modification  ot  Judgment. — Where  a  case  is 

tried  by  a  judge  without  the  intervention  of  a  jury,  and  there  is  an  en- 
dent  error  in  the  calculations  of  the  judge,  upon  his  own  theory  of  the 
case,  this  would  entitle  the  applicant  against  whom  the  mistake  is  made, 
either  to  a  reversal  or  modification  of  the  judgment.  Feusier  ▼.  Ctfy  of 
Virginia,  51. 

7.  Joint  Judgment,  effect  of  Bevebsal  as  to  One. — Where  there  is  a  joist 

judgment  against  several,  a  reversal  as  to  one  of  the  defendants  neoet- 
sarily  reverses  it  as  to  all.     HuUion  M.  Co.  v.  CrCBSus  Q.  d:  3,  M,  Co.,  905. 

8.  Modification  OF  Judobhcnt — Time  of  Application. — An  appellate  court 

certainly  has  the  power  to  reverse  an  erronfons  judgment  imther  than  to 
modify  it.  If  an  order  is  made  reversing  a  judgment,  the  tenn  expirei, 
and  the  remittitur  is  sent  to  the  court  below,  it  is  then  too  lata  to  ask 
this  court  to  change  its  order  so  as  to  modify  the  jndgmcint  of  Ihsoonxt 
below,  rather  than  to  make  it  an  unqualified  reTeisal^     Id. 
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9.  MoDinoATioM  OF  JcTDOMmrr. — Where  a  judgment  of  nonsnit  was  rendered, 

bat  the  judgment  actually  entered  was  in  form  a  judgment  on  the  merits, 
the  supreme  court  on  appeal  modified  it  to  conform  to  the  fact,  at  re- 
spondent's costs.     Warren  ▼.  Sioeeney,  5D7. 

10.  JuDOMEKT  Foa  OFFiciAii  Bklinqukkcy. — A  judgment  for  damages  against 
an  officer  for  official  delinquency,  which  remains  unsatisfied,  will  not 
prevent  a  subsequent  action  on  the  official  bond.  State  ▼.  KruttschniUt 
6C7. 

11.  Ebboneous  Judomknt  Affibmkd  whsbb  Injxtbkd  Pabtt  not  Complain- 
iKo. — Held,  on  petUUm  for  rehearing,  that  the  judgment  should  be  af- 
firmed.   SmUh,  Claimant  of  Town  Site,  718. 

12.  Lien  or  Fobeclosubk  Judgmemt. — Section  246  of  the  practice  act  limits 
the  lieu  of  a  foreclosure  judgment  or  decree,  whatever  its  form,  to  the 
mortgaged  property  until  it  is  exhausted;  and  there  can  be  no  judgment 
lien  upon  other  property  until  a  deficiency  is  duly  ascertained  and 
docketed.     Weil  v.  Howard,  826.  % 

13.  Ibbkoui«ab  Judgment  fob  Gold  Coin  not  Void. — Where  a  judgment 
otherwine  proper  was  irregularly  made  payable  in  gold  coin,  and  a  sale 
of  property  was  made  under  it  for  gold  coin:  Held,  that  .though  the 
judgment  was  erroneous,  it  was  not  void.     Id. 

14.  PowKB  OF  Coubt  over  ITS  JuDOMKNT. — When  a  judgment  has  once  been 
rendered,  the  court  has  no  nght  to  set  it  aside,  except  in  case  of  error 
in  some  respect  or  injustice  in  the  result.    ScoU  v.  Haines,  860. 

16.  Wbono  Bbason  doks  not  YrniTE  Gobbkct  Judgment. — A  wrong  reason 
for  a  judgment,  which  is  in  itself  correct,  will  not  vitiate  or  affect  it.  Id, 

16.  PuEADXNO  bt  one  OF  Sevebai*  Joxnt  "Dv^Tove. — Section  32  of  the 
practice  act  does  not  require,  nor  does  it  seem  to  authorize,  one  of 
several  joint  debtors,  upon,  whom  only  service  is  made,  to  appear  or 
answer  for  his  co-defendants  who  are  not  served;  but  service  upon  any 
one  alone  is  sufficient  to  warrant  a  judgment  against  the  joint  property. 
Flanxury  v.  Anderson,  868. 

17.  Judgment  by  Confehsion  of  Joint  Debtob. —AJudgment  by  confession 
of  one  joint  debtor  will  not  reach  the  joint  property,  but  be  effective 
only  against  him  who  authorizes  its  entry.  Jd, 

See  ApPEAXi,  1,7;  Deed,  9;  Default,  6;  Ebbob,  2;  Evidence,  3;  Judgment 
Docket,  1,  2,  3;  Jubibdictxon,  1,  2;  Mobtoaob,  10,  11;  New  Tbial,  7; 
Pleadings,  11;  Pbaotice,  2;  Pbaotice  Act,  6,  6;  Shebiff,  1. 

JUDGMENT  BY  DEFAULT. 
See  Default,  2,  6,  7. 

JUDGMENT  DOCKET. 

1.  Pbocatubb  Entbibs  in  JuDGM^nfT  Docket. — Held,  that  the  docketing  of 

the  Stern  and  Weil  judgment  at  the  time  of  its  rendition  was  inopera- 
tive, and  of  no  effect  so  far  as  the  creation  of  any  lien  upon  Gaines's 
other  real  estate  was  conoemed;  bat  tl^at  the  docketing  took  effect  and 
became  valid,  so  as  to  create  a  lien  upon  such  other  real  estate,  at  and 
from  the  time  of  the  sheriff's  return.    Weil  v.  Howard,  826. 

2.  Idem — Where  the  proper  entries  for  the  docketing  of  a  judgment  are  pre- 

maturely made,  it  is  mmeoessary  for  the  clerk  to  make  them  over  again; 
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when  the  proper  time  arriTes  at  whieh  tbej  should  be  made,  ^tj  be- 
cone  opefmtiTe  and  effectnaL   id. 
3.  llisTAU  TK  HKADI50  OF  CoLUXN  IS  JuDOiODrr  DooKKT. — Whos  the 
judgment  dooket  was  headed  *'Wheu  Doeketed  "  instead  of '*TUMo( 
Entry:"  ifcjd,  that  the  mistake  did  not  affect  the  licii.  Id. 

See  lloBTOAOs,  10. 

JUBISDICnON. 

1.  JuKamcium  otkb  Judgmxht  Aim  ExpiBArioai  or  Tkbm.— Dazxagtbe 

term  at  which  a  judgment  is  rendered,  a  district  conrt  maj«  upon  mo- 
tion of  a  party  injured,  amend  or  set  aside  an  erroneoos  jodgmeot;  but 
to  oontinne  fall  and  complete  jurisdiction  in  the  conrt  oTer  the  cue 
beyond  the  term,  some  order  most  be  made  or  proceeding  taken  in  ac- 
cordance with  the  statute.  Slate  ¥.  Xatiomal  Bank  of  Ketada,  905^ 

2.  I^TT.f.TP  r.  Empibe  Mill  Compaxt,  2  Nrr.  31,  as  to  the  necessity  of  both 

notice  and  statement  on  motion  for  new  trial  within  due  time,  to  con- 
tinue jurisdiction  in  the  court  beyond  the  term,  nppmTrd  ^  /tjww.  /-i 
^^Mmntmg.  Id.  4^5^^ 

See  PmnuiCFTiDBB,  1;  Szatutb,  6  |^  j^j  *^ 

XUBY. 

1.  Bight  to  a  JiniT  Tbial. — ^A  party  behig  in  poeaenion,  ehdmhig  litfe, 

cannot  be  digested  of  that  possession  without  a  trial  at  hiw  bsfore  a 
common  Uiw  court  and  a  jury.    Stoneeifer  t.  reSote  Jaekd  S.  M.  Co^  3i 

2.  JuBOBS  Minr  bk  Impabtial. — Jurois,  to  be  competent,  should  stand  in- 

different, and  should  occupy  no  positioo,  nor  stand  in  any  zelatioo, 
which,  in  contemplation  of  law,  renders  them  incapable  of  bting  im- 
partial.   Fkeson  y.  Savage  S.  IT.  Co.,  142. 

3.  Idem. — A  person  who  was  a  stockholder  when  a  suit  was  comineneed 

against  a  corporation,  being  liable  for  his  share  of  the  costs  incurred 
whilst  he  was  a  stockholder,  would  be  disqualified  to  serre  as  a  juror.  Id, 

4.  Idem — Challenge  to  Jcbob. — If  a  juror  is  challenged  for  cause,  tkit 

challenge  is  oTermled,  and  he  is  then  challenged  peremptorily,  thero 
does  not  necessarily  arise  any  inference  that  the  challenging  party  is 
thereby  injured.  An  injury  could  only  arise  in  case  he  was  compelled 
to  exhaust  all  his  peremptory  challenges,  and  afterwards  hare  an  objee- 
tionable  juror  placed  on  the  panel  for  want  of  another  challenge.    Id. 

5.  JuBOBs  DBAWN  IN  OPEN  CouBT. — A  jury  drswu  whilst  the  court  was  in 

session,  in  the  presence  of  the  conrt  and  its  officers,  must  be  held  to 
hare  been  drawn  in  open  court,  whether  it  was  done  in  the  room  where 
the  court  usually  sits  or  in  any  other  room  of  the  court-house  building. 
State  T.  Millain,  371. 

6.  Implird  Bias  of  Jubob — Unqcalified  Opinion  ob  Bklict. — A  mete  los- 

picion  is  not  enough  to  disqualify  a  juror;  it  must  be  a  fixed  and  pcaitiTo 
opinion.  "  Unqualified  opinion  or  belief  '*  commented  on  and  explained. 
Id. 

7.  RiOBT  TO  JcBT  IN  Eqcttt  Casb. — In  a  purely  equity  ease,  the  eaffing  of 

a  jury  is  a  matter  of  discretion  with  the  judge,  and  not  a  matter  of  right 
in  the  parties.     Van  F7fcf  t.  OKn,  592. 

8.  Pebemftobt  Challsmob  attsb  Jubob  Swobx. — ^The  alloinawe  of  b  per- 
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emptory  challenge  to  a  juror  who  haa  heen  aooepted  and  awom  ia  not  a 
matter  of  right,  and  a  ref oaal  on  the  part  of  the  court  to  allow  it  ia  not  , 
error.    Slah  t.  Andenon,  lid. 

.  SwEABtNo  ov  JuBOBS  nsvOBB  PiMiOf  OoxFLETlD. — It  is  th«  better  practice 
in  criminal  casea  to  hare  the  panel  of  Jnrora  full  before  any  of  them  ore 
sworn  in  the  citse,  bat  the  law  authofixes  the  swearing  of  jurors  before 
the  panel  is  complete,  and  such  course  is  not  error.    /</. 

3.  Acts  or  Jubobs  kot  AMoimTnfo  to  Miboonduct. — Where  one  of  the 
jurors  asked  a  person  outside  for  a  newspaper,  which  was  handed  to  him 
with  the  answer  '* certainly,"  or  "you  are  welcome;"  and  the  juror 
looked  OTer  the  Eastern  dispatches,  and  then  handed  the  newspaper 
back,  and  nothing  farther  occurred :  Held,  not  sufficient  misconduct  of 
the  jury  to  justify  a  new  trial.    Id, 

1.  Waiteb  of  OBJKcnoifa  to  Jubobs  bt  Failvbb  to  Crallknok.  —  If  a 
defendant  in  a  criminal  case  accepts  a  juror  without  objection,  whom  ho 
knows  to  haye  formed  and  expressed  an  unqualified  opinion  as  to  his 
guilt,  he  cannot  after  yerdict  raise  this  objection.    Id, 

ee  OoKSTiTUTioN,  8;  GoMnNniNCE,  3,  4;  CBnoNAii  Law,  10;  Ejconcmr,  4; 

Equitt,  3;  Ihbtbuotzoiw,  9. 

JUSTICE  OF  THE  PEACE. 

,  Lbqiblatx?b  Powkb  as  TO  OmcB  or  Jctsticb  or  tbb  Pkacb. — Although 
the  power  may  exist  in  the  legislature  to  provide  otherwise  than  by  elec- 
tion for  the  filling  of  the  office  of  justice  of  the  peace  in  cases  of  emerg- 
ency or  special  occasion,  such  aa  a  vacancy,  or  the  creation  of  a  new 
office,  it  cannot  delegate  the  power  to  determine  the  number  of  justices 
for  the  townships,  nor  can  it  provide  that  the  office  is  to»be  filled  under 
general  laws  otherwise  than  by  popular  election.    8taU  tx  rtl»  Bull  t. 

BmdgnM^  938. 

Bee  ComriTDTioii,  12* 

JUSTIFICATION. 
Bee  OmcB  ahd  OmcvB,  1. 

KNOWLEDGE. 
See  CouBT,  1. 

LAND. 

.  Act  or  Apbzl  2, 18C7,  (Stat.  1887, 165)  n  bboabx>  to  Sklbctioii  ahd  Salb 
or  Labiw,  Cobstbuki).— i2e(£/,  that  "Occupant"  and  "party  in  posses- 
session  "  as  used  by  the  legislature  are  not  strictly  synonymous.  Occu- 
pant means  one  dwelling  upon  and  occupying  a  pert  of  a  tract  of  land; 
it  does  not  necessarily  imply  that  the  party  is  in  possession  of  the 
whole.    0*NtaU  t.  ClmvtUtnd,  442. 

L  Idem. — After  construing  the  various  sections  of  the  act:  Held,  that  every 
settler  on  a  quarter  section  of  public  land,  which  after  such  settlement 
was  selected  by  the  State,  should  be  protected  in  a  preferred  right  to 
purchaae  the  quarter  on  which  lie  was  located  at  the  time  of  such  selee- 
2d. 
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3.  Idbm. — Ueld,  that  sach  settler  migbt  pajfor  the  same  either  with  bii  land 

warrant,  or  with  money  at  one  dollar  and  a  quarter  per  acre.   Id. 

4.  Section  7  of  Land  Act  Comstbukd. — The  seventh  section  of  the  liad  Mt 

which  provides  for  taking  testimony  before  a  commissioner,  was  not  in- 
tended to  prohibit  the  jndge  heariug  snch  testimony  when  conTenientto 
to  himself  and  preferable  to  the  parties.     I<L 

5.  BioHT  or  Statk  to  Sixtkknth  and  TmsTT-aiXTH  Sbctioms.— Under  tbe 

laws  of  the  United  States,  the  State  became  entitled  to  the  sixtevnth 
and  thirty-sixth  sections  of  the  pnbUc  land  (except  soch  as  were  subject 
to  previous  pre-emption  rights  and  mineral  lands)  as  fast  as  they  wen 
segregated  by  surveys  and  the  sunreya  approved.  JSt/oU  tx  reL  Wall  t. 
Biaadel,  708. 

6.  Act  or  Apbu.  2,  1867,  GoNSTBUKD—SxiiTK  Lauds  Susracr  to  Sals.— By 

the  Act  of  April  2,  1867,  (Statute  of  1867,  165>  an  intention  was  nuini- 
fested  by  the  State  to  sell  such  public  lands  as  the  sixteenth  and  tbirty* 
sixth  sections,  vested  in  it  without  selection,  as  well  as  lands  it  wii 
authorized  to  select.    Id. 

7.  Or  what  Lamdb  Bkokkis  taoBT  Fix  Psicx. — The  board  of  regents  vere 

authorized  to  fix  the  price  of  the  public  land  in  but  one  instanoe,  tod 
that  was  when  the  lands  had  previously  been  selected  in  lieu  of  sixteeDtb 
and  thirty-sixth  sections.    Id. 

8.   IX>BM — SiXTKXNIH  AND  ThIBTT-SIXTH  SECTIONS  SUWCT  TO  ESTmi  AT  Hu- 

IHDM  Pbicb. — The  sixteenth  and  thirty-sixth  sectaoiia  belouging  to  the 
State,  which  were  not  applied  for  by  actual  settlers  within  six  inoDtlM 
after  the  passage  of  the  act,  became  subject  to  entry  at  the  niimmom 
price.    Id. 

9.  Idem — Selected  Lakd  oklt  Subject  to  Bids. — Section  6  of  said  act  pro- 

viding for  the  sale  of  public  lands  to  the  highest  bidder,  refers  only  to 
such  lands  as  are  selected  by  the  State.     Id, 

10.  Idem— pRK-EMpnox  Kxobtb  to  Selected  Liiid. — Under  sectioa  6,  a  set- 
tler on  public  land  selected  for  the  State  has  for  six  months  after  selec- 
tion a  preferred  right  to  purchase  at  the  minimum  price,  notwithstand- 
ing  the  fact  that  more  may  have  been  offered  by  one  not  the  first  occo- 
pant.    Id. 

11.  Sales  of  Public  Lands  of  State. — Section  17  of  the  act  of  April  2, 18C7, 
for  the  selection  and  sale  of  lands  granted  by  the  United  States  to  tbe 
State  of  Nevada,  (Stat.  1867,  165,)  is  constitutional.  SicUe  t.  lihodes, 
109. 

See  Constitution,  9:  Corporation,  6,  7;  Covenant,  1;  Ejectmewt,  1,  2,  3; 
Possession,  1,  2,  3;  Pbe-emption,  1,  2,  3,  4;  Tbust,  6,  7,  8,  9. 

LAND  OFFICES. 
See  Pbe*emption,  1,  2,  3L 

LAWS. 
See  Constitution,  1;  Lxxh,  3. 

LEGAL  TENDEn  NOTES. 
See  CoKSTiTunoN,  1 ;  SPEanc  Conibact  Act*  1,  8, 
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legislatube. 

.   8FKCIAL  SK88Z0N  OV  LlOIBLATUBE — LlHITEB  LEGISLATION. —  The  legisla- 

tom  of  this  State,  when  conveDed  Id  special  session,  can  only  legislate 
on  those  subjects  for  which  they  were  specially  convened,  and  snch 
others  as  may  be  called  to  their  attention  during  the  session  by  the 
governor.    Jones  v.  TheaU,  211. 

See  ConnxnrrzoM,  1;  Ixdigtkknt,  7;  Jusncs  of  tei  Pkacb»  1. 

LIEN. 

.  LncM  OK  Pebsonal  Pbopebtt — Monbt  Loaited. — When  B.  loaned  money 
to  M.  for  Che  purchase  of  cattle,  with  an  agreement  that  B.  was  to  have 
a  lien  on  all  the  cattle  purchased  until  her  loan  was  repaid,  this  does  not 
vest  any  title  to  the  cattle  in  B.,  as  they  are  purchased.  Her  lien  in 
such  case  could  only  be  made  good  by  taking  possession  before  attach- 
ment by  other  creditors.    JReed  ▼.  Ash,  102. 

.  Labooebs'  Lien  on  Mining  Claim. — The  act  of  February  6,  1867,  allow- 
ing liens  in  favor  of  laborers  for  work  done  on  miuing  claims  (Statutes 
of  1867,  48),  did  not  give  a  lien  for  labor  done  before  its  passage,  i/tiri- 
ter  V.  Savage  Con.  8.  M.  Co,,  64. 

.  Taking  Effect  of  Lien  Law. — Where  a  lien  law  was  intended  to  apply 
only  to  labor  thereafter  done;  HM,  that  the  first  day's  labor  for  which 
a  lien  could  attach  was  not  the  day  of  the  passage  of  the  statute,  but  the 
day  after.    Id. 

See  Judgment,  12;  Judgment-Docket,  1,  2,  3;  Mostoaoes,  12, 13. 

LIMITATIONS. 

.  Statute  of  LiMiTATioNS^CoMTaAOT,  whebb  Exscuted.— Where  a  bond 
is  druim  up  in  California,  and  there  signed  and  sealed  by  one  obligor, 
and  then  sent  to  this  State  to  be  signed  and  sealed  by  the  remaining 
obligor,  the  finishing  act  in  the  execution  of  the  bond  having  been  done 
in  this  State,  it  must  be  held  in  regard  to  the  statute  of  limitations  as  a 
bond  executed  in  this  State,  and  not  in  another  State.  Aloalda  v.  i/br- 
o/es,  118. 

.  Idem— Delxvebt  of  Bond.— The  teems  and  form  of  a  bond  having  been 
previously  assented  to,  and  the  consideration  paid  by  the  obligee,  it 
must  be  considered  as  having  been  delivered  as  soon  as  placed  in  any 
public  conveyance,  or  in  the  hands  of  any  person  to  be  delivered  to  the 
obligee.     Id, 

.  Statutk  of  Limitations  Constbued. — Section  21  of  the  statute  of  limita- 
tions does  not  in  any  way  qualify  section  6  of  the  same  act;  section  6 
prescribes  the  general  rule  as  to  limitations  of  real  actions  or  actions  for 
the  possessions  of  real  estate,  and  sections  14  and  15  declare  the  only 
exception  to  that  rule;  section  16  declares  the  limitation  in  personal 
actions,  and  Kection  21  the  exceptions  to  the  general  rule.  CAotfar-Po- 
iosi  M.  Co.,  V.  Kermedy,  328. 

:.  Statute  of  Limitationb. — Where  plaintiif  originally  sued  on  a  written 
contract,  and  afterwards  amended  his  complaint  by  adding  a  second 
count  on  an  implied  contract  for  the  same  cause  of  action:  Ildd,  that 
such  amendment  could  not  be  resisted  on  the  gioimd  that  a  new  suit  oAj 
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snch  second  court  would  then  be  barred  by  the  statnte  oC  limiUtioDS. 
Tuoktr  V.  Virginia  CUy,  534. 

6.  Statute  of  Limitatioks  as  to  Tbust. — ^The  statnte  of  limitations  do« 
not  apply  to  those  cases  of  express  and  directs  tmsts  in  which  the  e»M 
que  trust  has  not  a  fnll  and  adequate  legal  remedy;  but  where  he  hu 
snch  remedy  the  statute  will  toll  the  equitable  remedy  precisely  as  it 
would  the  legal.    White  v.  Sheldon,  739. 

6.  Ipksc— Equitable  Actions.— -The  statute  of  limitations  embraces  all  char- 
acters of  actions,  legal  and  equitable,  and  is  as  obligatory  npon  tbs 
courts  in  a  suit  in  equity  as  in  actions  at  law.    Id. 

See  Aooousns,  1,  2;  Tbubt  and  Tbustmb,  3»  5. 

LIS  PENDENS. 
See  NoTzcB,  1. 

MANDAMUS. 

1.  Wbxt  or  Mandakus  Isbuks  in  Name  or  the  Statb. — A  writ,  issnedagainA 

and  served  on  a  party,  which  does  not  run  in  the  name  of  ''The  State 
of  Nevada,"  or  purport  to  be  by  the  authority  of  the  "  State  of  Nefada," 
confers  no  jurisdiction  on  the  court  over  the  party  named  in  the  writ 
State  ex  rel,  Curtis  v.  McCuUough,  181. 

2.  loKM— Defects  of  Wbit,  when  Waived, — If  a  party  on  whoia  snch 

a  defective  writ  has  been  served  comes  into  court,  and  petitions  for  time 
within  which  to  answer  snch  writ,  he  thereby  acknowledges  the  aatbor- 
ity  and  jurisdiction  of  the  court,  and  waives  all  defects  in  the  form  of 
the  writ.   hL 

3.  Idkm — General  Appeabancb. — A  general  appearance  waives  all  irregu- 

larity iu  the  writ.  Jd, 
4l,  Idkm — Affidavit,  not  Writ,  to  be  Anbwbbei>. — As  the  affidavit  on  vrhich 
an  alternative  writ  of  mandamus  issues  is  required  to  be  served  with 
the  writ,  and  it  is  the  affidavit  and  not  the  writ  which  is  required  to  be 
answered,  it  would  seem  tiunecessary  that  the  latter  should  contain  all 
tho  allegations  of  the  affidavit.   Id. 

5.  Idkm— Power  of  Court  to  Issue  Writ. — The  power  conferred  on  thii 

court  by  the  constitutiou  to  issue  writs  of  mandamus,  quo  uxurratUo,  ete., 
is  an  original  jurisdiction,  and  not  merely  auxiliary  to  its  appellate 
jurisdiction.   Id. 

6.  Mandamus,  when  a  Pro^kb  Eehkdt. — Mandamus  is  the  proper  remedy 

to  put  one  into  an  office  where  the  title  of  the  relator  is  clear,  and  no 
other  person  is  claiming  the  office  nnder  color  of  right.   Id. 

7.  Mandamus — Pleadings  in,  how  Construed. — The  same  rules  to  a  great 

extent  which  govern  pleadings  in  ordinary  actions  are  applicable  to  the 
return  of  mandamus.  The  facts,  and  not  mere  conclusions,  most  ba 
stated.    Id. 

8.  Idkm— Belator,  when  Entitlbd  to  Costs* — It  being  shown  by  the  affi- 

davit and  answer  that  the  relator  was  entitled  to  the  office  when  be  ap- 
plied for  the  alternative  writ,  and  so  also  when  the  original  answer  was 
filed,  he  is  entitled  to  his'  costs  incurred  up  to  that  time.   Id»  , 

9.  Idem  —  SuFPLviiiEiirtKicT    Avswbb — Bkmoval  o».  Bblatob. — A  aspple- 

mental  answer  Yia^mft  ii\iowi  VSaaX  x^V«t  ^i»a  legallj  zemowed  from 
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ofBce,  and  defendant  appointed  since  the  filing  of  the  original  answer, 
the  peremptory  writ  must  be  refused.  Id, 

10.  Handamits,  its  FtTMcnoN. — The  office  of  mandamns  may  be  to  compel 
the  action,  but  it  cannot  be  to  correct  the  errors  of  an  inferior  court. 
When  Much  court  has  acted,  ita  action,  however  informal  or  erroneous, 
cannot  be  set  aside  or  reverb  by  such  writ  SiaU  ex  rd.  Tnadtoay  v. 
Wright,  615. 

11.  Idkm— Dismissal  or  Appeal  tbom  Justick's  Coubt.— Where  a  district 
court  dismissed  an  appeal  fh)m  a  Justice's  court,  on  the  ground  that  the 
notice  of  appeal  was  not  duly  stamped :  Bdd,  that  however  erroneous 
the  action  of  the  district  court,  mandamus  would  not  lie  to  compel  it  to 
reinstate  the  cause  and  try  it  on  the  merits.   Id, 

12.  Cayanauoh  17.  Wbiqht  (2  Nev.  IGC),  as  to  the  propriety  of  mandamus 
to  compel  an  inferior  court  to  proceed  with  a  trial,  cited  ¥dth  approval. 
Id. 

13.  Mandamus  to  Compel  Tbitsteks  to  Call  Eleotiom. — A  failure  on  the 
part  of  the  first  board  of  trustees  of  a  mining  corporation  for  a  period 
of  nearly  two  months,  after  the  expiration  of  the  first  six  months  of  the 
existence  of  the  corporation  to  call  an  election  of  their  successors, 
mak<«  out  a  case  of  neglect  and  failure  on  their  part  to  perform  their 
duty,  and  in  such  case  they  may  be  compelled  by  mandamus  to  call  nn 
election  at  the  earliest  practicable  day.  State  ex  rel,  Flagg  v.  Lady  Bryan 
3f.  Co,,  841. 

14.  KeolxotofOnk  Dutt  vo  Excuse  job  Neglect  of  Anotheb. — Though 
the  act  of  March  10,  1865,  for  the  formation  of  corporations  requires 
the  first  board  of  trustees,  whose  term  is  fixed  at  six  months,  to  fix  the 
time  of  election  of  their  successors  by  a  by-law,  the  omission  to  adopt 
such  a  by-law  is  no  excuse  for  their  failure  to  call  the  election,  or  any 
reason  why  a  mandamns  should  not  issue  compelling  them  to  call  it. 
Id. 

16,  Extent  of  Bbquibementb  of  Wbit  of  Manbamub.— A  writ  of  mandamus, 
requiring  a  board  of  trustees  of  a  mining  corporation  to  call  an  election, 
obliges  them  to  take  the  proper  stops  for  such  election  in  thu  manner 
provided  by  law.  Id, 

16.  CovBTXucnoN  OF  Plradino. — ^A  petition  in  mandamus  is  to  be  governed 
by  the  rules  controlling  the  pleadings  in  an  ordinary  action.  Id. 

17.  Idem. — The  petition  in  this  case  construed:  Held,  that  though  as  a  plead- 
ing the  petition  might  have  been  more  explicit  on  the  point  that  uo 
election  had  been  held,  it  was  not  so  defective  as  to  warrant  a  refusal 
of  the  writ  on  the  ground  of  a  want  of  a  showing  of  that  fact.  Id, 

18.  Annual  Election  of  Tbusteeb  Must  be  Held.— If  under  section  5,  all 
thd  trustees  be  expelled  from  office  only  a  day  preceding  the  annual 
election:  Held,  uo  answer  to  the  petition  for  mandamus,  for  the  reason 
that  if  such  action  was  illegal  as  claimed,  it  was  void  and  of  no  effect, 
and  if  not  illegal  and  void,  it  did  not  obviate  the  necessity  of  an  election. 
Id. 

19.  ICandaxus— Its  Functions. — ^When  the  act  to  be  done  is  judicial  in  its 
character,  the  writ  of  mandamus  will  not  direct  in  what  manner  the  in- 
ferior eonrt  shall  act,  but  only  direct  it  to  act.  Slate  ex  reL  Combination 
8.  M.  Co.  T.  Owkr,  875. 
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30.  Idem — ^Obdeb  Bkfxtscso  Tbamsvbb  of  CAtrsB  to  UNrcsD  Statib  Cocst— 
HOW  Bbtiewkd.-  If  a  motion  to  transfer  a  cause  from  a  State  district 
oonrt  to  a  United  States  court  is  refused,  the  proper  remedy  in  hj  ap- 
peal from  the  final  judgment,  accompanied  with  a  proper  statement  or 
bill  of'  exceptions;  and  as  such  appeal  will  iuEnish  a  plain.  spee^Ji  ^ 
adequate  remedy,  the  writ  of  mandamus  will  not  lie.    Id. 

See  GoBFOBATioia,  4,  6. 

HABBIED  WOKEN. 
See  Tbusib  and  Tbubtub,  1,  2. 

MECHANICS'  LIEN. 
See  Lmf,  2,  3;  Hobioaoe,  7;  PAxroBi,  5. 

MEBGEIL 

1.  HoLDiMO  or  LEOAii  Aia>  Eqititabijb  Tnxss  wrrHonr  llEBOKB.~T7p(m  the 
facts  of  this  case  as  stated  in  the  opinion:  JHdd,  that  there  was  no  mer- 
ger of  the  eouitable  title  into  the  legal  title  in  the  hands  of  Sterenot,  so 
as  to  give  the  Dohle  mortgage  priority  to  the  Qrellet  mortgage.   OnSd 

Y.  Uaishom^  941. 

See  Equitt,  6. 

MINING  CLAIMS. 

1.  Mixes  A2a>  Mining  Intkbebts  Fatobbd.— The  taxation  of  the  proceeds  of 

mines,  as  provided  for  by  the  constitution  and  statute,  is  more  favortble 
to  mining  interests  than  if  taxes  were  imposed  directly  upon  the  mines 
as  U]x>n  other  real  property.     State  t.  Krvltsehniti,  667. 

2.  SwoEX  Statexext  must  show  Amoujct  and  VAtrE  OF  Pboduct.— The  ret- 

enne  laws  require  the  sworn  statement  of  the  product  of  a  mine  to  show 
the  amount  of  such  product  in  weight,  and  not  merely  the  amonnt  in 
dollars;  they  require  both  the  amount  and  Taloe  to  be  giTen.  Ltwis  <ad 
Jofinson,  JJ.     Id, 

S.  CoiiPLAiNTs  AS  TO  AsBEasxENTs  ON  Pbockeds  OP  MiNEa. — A  taxpayer  on 
the  pn>ceeds  of  mines  may  complain  of  inequality  of  assessment  upon 
him  at  any  time  before. the  taxes  are  collected  or  sued  for.  Stale  t.  Jfo*- 
hnitan  S.  Jf.  Co.,  774. 

4.  MiNBB>*  RioBTs  TO  Necbssabt  Lots — QnsrnoN  of  Fact. — Whether  a  town 
lot  liKttted  by  a  miner,  for  mining  purx^oses,  is  so  neccBsary  for  hiit  n^ 
tu  enable  him  to  work  his  mine  as  to  make  his  right  superior  to  thst  of 
a  pre-emptor,  in  accordance  with  the  act  of  congress  of  July  1,  1864,  in 
relation  to  town  lots,  etc.,  is  a  question  of  fact  for  the  jury.  CmathaxMt 
T.  BH:fitm  M.  Co.,  815. 

See  AsKKs»xENT,  5;  CossTrrmoN,  10;  Cobpobations«  9.  10.  11,  12;  havso- 
Tios,  5,  t>;  LiEx,  2;  Pabtition,  1,  2,  3,  4;  Taxes,  7,  11,  13,  14. 

MIXING  STOCK. 
See  UsTATfs  of  Deceased  VMsaaam^  7. 
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MOBTGAGE. 

1.  FOBXOLOSTTBB    OT    MOBTOAOE — CoKTUkCT   TO    XXKCUTE    KXW  MoBTGAOB. — 

When  A.  engages  B.  to  famish  money  and  buj  up  a  mortgage  against 
A.,  with  an  agreement  that  A.  will  execute  a  new  mortgage,  to  secure  the 
*  money  advanced,  and  after  the  purchase  of  the  old  mortgage  by  B.,  A. 
refuses  to  execute  a  new  one  to  secure  the  money  advanced,  B.  may  fore- 
close and  enforce  the  old  mortgage.    Lockwood  y.  Marsh,  123. 

2.  MoBTOAOB  OF  PKBsoMAii  Pbopbbtt. — In  a  mortgage  of  personal  property, 

the  title  passes  to  the  mortgagee,  subject  to  defeasance  upon  payment  of 
the  debt,  and  after  breach  of  condition  he  has  the  absolute  right,  after 
due  notice,  to  sell  the  property  at  public  or  private  sale.  Bryant  v.  Car- 
sm  R.  X.  Co.,  280. 

3.  Idkm — Saus  of,  AMD  Title. — The  purchaser  of  personalty  sold  by  a  mort- 

gagee, gets  a  perfect  and  indefeasible  title.  There  is  no  right  of  redemp. 
tion  from  such  purchaser.     Id. 

4.  Idkm. — ^The  fact  that  the  purchaser  knows  that  his  vendor  is  only  a  mort- 

gagee, makes  no  difference  as  to  the  character  of  title  acquired  by  the 
purchase.    Id. 

5.  iDKif — Mobtoaokb  hat  Sxll  without  Action. — The  section  of  the  prac- 

tice act  which  declares  there  shall  be  but  one  form  of  action  to  foreclose 
a  mortgage,  does  not  deprive  a  mortgagee  of  his  right  to  hell  without 
action.    Id. 

6.  Idem — Valid  between  Pabtzbs. — A  mortgage  of  personal  property  with- 

out delivery,  is  good  as  between  the  parties.    Id, 

7.  Pbiobitz  of  Mobtoaob  fob  Pubohask^Monkt. — Where  a  person  in  pos- 

session of  land  under  a  bond  for  the  execution  of  a  deed  erected  a  build- 
ing upon  it,  and  a  mechanics'  lien  was  filed,  and  after  the  filing  of  the 
lien  such  person  procured  a  deed,  and  at  the  same  time  gave  back  a 
mortgage  for  the  purchaae-money,  the  mortgagee  having  nothing  to  do 
with  the  building:  Udd^  that  the  mortgage  debt  was  first  to  be  satisfied 
out  of  the  property.     Virgin  v.  Brubaker,  545. 

8.  PUBPOSK  of  Begobdino  Mobtoaoes. — The  record  of  a  mortgage  is  simply 

to  give  notice  and  prevent  parties  who  hold  encumbered  real  estate  from 
imposing  on  innocent  purchasers  or  subsequent  mortgagees.  Id. 
9l  Pboof  to  show  a  Dbkd  a  MaBTOAOB  SHOULD  BE  Cleab. — The  proof  nec- 
essary to  show  a  deed  absolute  on  its  face  to  be  a  mortgage  should  be 
clear,  satisfactory  and  oonvinoing.  A  bare  preponderance  of  evidence  is 
not  sufficient  to  defeat  the  natural  effect  of  an  instrument  deliberately 
and  freely  executed.    JBingkam  v.  Thompson,  697. 

10.  CoHMON  Law  Judoicbnt  in  Fobbclosube  AonoM. — In  a  suit  to  foreclose 
a  mortgage  there  may  be  a  good  common  law  judgment  for  the  debt, 
which  cannot  be  enforced  until  the  equitable  remedy  against  the  mort- 
gaged property  is  exhausted.     Wtxl  v.  Howard,  826. 

11.  Execution  fob  Dkfigiengt  in  Fobkglosube  Action. — Uucler  our  system 
of  practice,  if  a  plaintiff  in  a  foreclosure  suit  takes  simply  a  decree  in 
equity,  without  a  common  law  judgment,  and  the  mortgaged  property 
falls  short  of  paying  the  entire  debt,  he  may  take  out  an  executipn  for 
the  balance.    Id. 

12.  Bboobd  of  Deeds  Intended  fob  Mobtoaoes  as  Notice. — ^The  statute 
concerning  conveyances  haa  no  provisions  similar  to  those  of  the  New 
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York  statutes,  nnder  which  it  is,  in  that  State,  held  that  the  record  of  a 
deed,  abeolate  upon  its  face,  though  intended  as  a  mortgage,  ghres  no 
notice  to  a  subsequent  mortgagee.  Orellet  ▼.  HeiUhorH,  941. 
13.  Liens  or  Deeds  Intkkdkd  as  Mobtoaoks. — Where  the  owner  of  real 
estate  made  a  deed  of  the  same,  absolute  upon  ita  face,  but  intended  as 
a  mortgage,  and  the  same  was  recorded  as  a  deed,  and  aftenmrds  h« 
made  a  formal  mortgage  upon  the  same  property:  HM,  that  the  latter 
instrument  was  taken  with  constructiTe  notice  of,  and  aubseqaent  to  the 
lien  of,  the  former.    Id, 

Bee  Constitution,  11;  Deed,  10;  HoifEamsAD,  2;  Jddohkmt,  1,  2;  Lux,  1; 
Pabol  Etidenoe,  3, 5;  Pabties,  6;  Pbacticb  Act,  5;  Taxes,  24;  Tedstbi,  1, 2. 

MOTION. 
See  CouBT.  1. 

MUNICIPAL  COBPOBATIONS. 

1.  PowEBs  aw  MuNiciPAii  GoBPOBATiOMs. — ^Municipal  oorporations  ha?e  no 

powers  but  those  which  are  delegated  to  them  by  the  charter  or  law  cre- 
ating them.    Tucker  y.  Virginia  City,  534. 

2.  Idem — To  Employ  Necessabt  Means. — ^When  power  to  do  a  certain  thing 

is  conferred,  or  a  duty  is  imposed  upon  a  corporation,  and  the  manner  of 
executing  the  power  or  discharging  the  duty  is  not  pointed  out,  the  co^ 
poration  may  employ  all  the  means  necessary  to  that  end.   Id. 

3.  Idem — To  Make  Neckssabt  Contbaots. — Where  a  municipal  corporatioii 

was  authorized  to  elect  a  city  physician,  establish  a  city  infirmaiy,  pro- 
vide for  the  indigent,  and  make  all  necessary  contracts  and  agreements 
for  the  benefit  of  the  city,  and  there  was  no  infirmary  belonging  to  the 
city:  Held,  that  it  was  competent  for  the  corporation  to  contract  for  the 
cure  and  maintenance  of  the  indigent  sick  at  a  private  hospital.  Id. 

4.  Idem — Limited  to  Specific  Objects. — Power  to  make  all  necessary  pro- 

vision for  the  mainteuance  of  the  indigent,  and  for  medical  attendaoce 
upon  them,  does  not  authorize  the  furnishing  of  medical  attendance  for 
the  police  or  other  city  officers,  who  ore  not  indigent.  Id. 

5.  Idem— To  Pbkscbibe  Duties  of  Offickbs. — If  a  charter  authorizes  the 

election  of  a  city  physician,  but  does  not  prescribe  his  duties,  the  co^ 
porution  hsH  the  power  to  declare  what  such  duties  shall  be.  Id, 

6.  Quantum  Mkbuit  against  Municipal  Cobpobation. — If  amunioipAlco^ 

poration,  having  the  power  to  employ  a  city  physician  and  fix  his  com- 
pensation, does  employ  such  physician,  but  neglects  to  fix  the  compen- 
sation, he  may  recover  on  a  quantum  meruit.  Id, 

7.  Liabilitt  on  Implied  Contbacts. — A  municipal  corporation  whilst  act- 

ing within  the  scope  of  its  powers  is  as  completely  bound  by  implied  as 
by  written  contracts.  Id, 

See  Attobnet,  1. 

MUBDEB. 
See  Homicidb. 

NATIONAL  BANKS. 
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negligence. 

1.  AcnoN  FOB  Nkoliosnce  in  Floatxko  Timbbb  on  Bzysb. — Where  a  law 
anthorizea  certain  parties  to  float  timber  down  a  riyer  with  proviBions 
for  the  exercise  of  dne  care  for  the  protection  of  property  along  the 
banks  of  the  stream,  and  providing  that  any  damage  occasioned  by  par- 
ties nsing  the  same  should  be  appraised  by  three  appraisers,  etc. :  Ileld, 
that  the  law  only  contemplated  snch  appraisement  for  such  injuries  as 
were  the  natural  and  necessary  consequences  of  the  floating  of  timber  in 
the  river;  but  that  an  action,  as  in  other  cases  of  trespass,  would  lie  for 
all  damages,  which  were  the  result  of  carelessness  or  negligence. 
MandlBbaum  y.  BusseU,  958. 

See  Damaoss,  3,  4;  Default,  2,  6,  7. 

NEW  TKIAL. 

1.  Motion  fob  New  Tbial. — When  the  court  below  errs  in  refusing  a  con- 

tinuance, and  an  exception  is  taken  and  made  a  part  of  the  record  by 
regular  bill  of  exceptions,  signed  by  the  judge,  there  is  no  imperative 
necessity  for  a  motion  for  a  new  trials  to  bring  the  point  before  this 
court.    Beatty  v.  Sylvester^  205. 

2.  Nkw  Tbial— Newly  Discovkbkd  Evidence. — ^To  justify  a  new  trial  on  the 

ground  of  newly  discovered  evidence,  three  things  must  be  shown:  First. 
Materiality  of  evidence;  Second.  It  could  not  by  due  diligence  have 
been  produced  at  the  first  trial;  Third.  That  it  is  not  cumulative,  iloto- 
ard  y.  Winters,  492. 

3.  Idem. — To  justify  the  granting  of  a  new  trial  on  the  ground  of  newly  dis- 

covered evidence,  the  party  applying  for  the  relief  should  show  clearly 
that  the  failure  to  produce  evidence  on  the  first  trial  was  not  the  result 
of  negligence  on  his  part.    id. 

4.  Nkw  Tbial,  vthem  Impropkb. — When  a  judgment  and  verdict  are  in  ac- 

cordance with  the  evidence,  and  there  is  no  substantial  conflict  in  it 
upon  any  material  issue,  and  no  error  has  intervened,  the  court  has  no 
right  to  grant  a  new  trial.    Lawrence  v.  Bumham,  808. 

5.  New  Tbial  no;  Authobizkd  except  fob  Ebbob. — ^A  verdict  or  other  de- 

cision cannot  be  set  aside  whore  no  irregularity  or  error  whatever  is 
shown,  and  the  verdict  or  decision  is  in  accordance  with,  and  justified 
by  the  evidence.    Scott  ▼.  Haines,  800. 

6.  No  New  Tbial  whebk  no  Cause  of  Action. — Upon  a  review  of  the  facta 

in  this  case :  Held,  that  the  allowance  of  a  new  trial  upon  any  ground 
was  entirely  unauthorized,  beyond  the  power  of  the  court,  and  erro- 
neous.   Id. 

7.  Failube  of  Tbansobipt  to  show  Disposition  of  Motion  fob  New  Tbial. — 

Where  a  transcript  on  appeal  does  not  show  that  the  motion  for  a  new 
triul  was  ever  submitted  to,  or  passed  upon  by,  the  court  below,  the 
judgment  roll  only  will  be  looked  into;  and  if  no  error  appears  in  it,  the 
judgment  will  be  afiirmed.    Keil  v.  Dante/,  868. 

See  Bill  of  Exceptions;  Gbucinal  Law,  6;  Equity,  2;  JuDOHEurr,  14,  15; 

Pbesuhftions,  3;  Statement,  1,  6. 

NON-JOINDEB. 

See  Pabtiee,  8. 
Net.  Dso.— 64 
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NONSUIT. 
See  Ejbotmxmt,  5, 6. 

NOTES. 
See  BtLUi  akd  Notbs. 

NOTICE. 

1.  SniTB  A8  NotiOK  TO  Pebsomb  not  Fabties.— When  the  holder  of  a  jtmior 

lien  against  real  estate  commenced  suit  and  sold  it  nnder  his  decree,  and 
afterwards — ^bat  before  the  execution  of  a  sheriff's  deed — the  holder  of  t 
senior  lien  commenced  snit,  without  making  the  pnrchaser  at  the  first 
sale  a  party:  Held,  that  the  second  snit  did  not  affect  the  right  of  the 
purchaser  nnder  the  fln<t  snit  to  the  legal  title,  and  that  the  doctrine  of 
lis  pendens,  so  far  as  it  applied  at  all  was  in  his  favor.  Smith,  Clamint 
of  Toum,  SUe,  718. 

2.  CoNSTBucnvB  NoncB  by  Kkcobd  Emtibklt  STATcrfoBT. — ^The  matter  of 

oonstmctive  notice  by  the  record  of  conveyance  is  entirely  a  creature  of 
statute;  and  its  effect  is  to  be  gathered  from  construction  of  the  statate. 
Grellet  ▼.  HeUshom,  941. 

Sbe  ConKTT  CoMXiasioNEBs,  2;  Mobtoaob,  12, 13;  Bboobd,  1. 

OBJECTIONS. 
SeeAppxAL,  11;  AasiavEX,  1;  Findings,  3,  Jitbt,  12;  Pabxibs,  2;WAim,l. 

OCCUPANT. 
See  Lands,  1. 

OFFICE  AND  OFFICEB. 

1.  Pbooesb — JusTiFioATioN  oT  Officeb. — To  justify  himself,  in  an  action  for 

having  wrougfully  seized  certain  personal  property,  the  officer  must 
establish  two  facts:  First.  That  his  writ  is  regular  on  its  face;  Second. 
That  the  court  had  authority  to  issue  it.    Keys  v.  Gramds,  500. 

2.  Office  or  Attobnet-Gknkbal. — A  person  holding  the  office  of  United 

States  district  attorney,  on  the  day  of  election,  is  incapable  of  beiug 
chosen  to  the  office  of  attorney-general  of  the  State.  State  ex  rel,  NavrXt 
V.  CUtrke,  519. 

3.  When  Officebs  mat  Eesign. — A  person  holding  a  civil  office  under  the 

United  States  can  resign  such  office  without  the  consent  of  the  appoint- 
ing power,  or  the  acceptance  by  it  of  such  resignation.  It  is  not  in  the 
power  of  the  executive  to  compel  any  civil  officer  to  remain  in  office. 
Id. 

4.  Ionobance  of  Official  Duty  no  Excuse. — A  person  who  undertakes  any 

employment,  and  particularly  that  of  a  public  office,  mnat  nnderstand 
his  duty,  and  he  cannot  be  excused  for  want  of  knowledge.  StaU  v. 
KruUschniU,  667. 

See  Absessob;  Constitution,  4,  6,  6;  Cobpobation,  2;  Couictt  Coioinnoy- 
EBs;  iNJUNomoiii,  ^  5\  JvinaMKNT,  10:  Municipaii  Cobpobaxxobs;  Shkedt; 
Taxis,  9, 19. 
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pabol  evidence. 

1.  Pabol  Etidbncb  to  Establish  Trust — Bnx  of  Sale — ^Parol  eyidence 

cannot  be  heard  to  prov^  that  a  bill  of  sale,  under  seal,  absolnte  on  its  - 
face,  was  intended  merely  as  an  assignment  in  trust  for  the  benefit  of 
grantor's  creditors,  unless  in  case  of  fraud  or  mistake.  Feusler  v.  Sneath, 
106. 

2.  Idem — Deei>— Parol  eTidonce  is  not  admissible  to  show  that  a  deed  abso- 

lute upon  its  face  was  intended  as  a  deed  in  trust  for  the  grantor's 
creditors.     Id. 

3.  Idem — FBAin>nLEiiT  Bepbesemtations. — If  the  bill  of  sale  and  oonveyance 

of  the  land  were  procured  by  fraudulent  representations  that  they  would 
be  held  in  •trust  for  all  the  creditors,  these  fraudulent  representations 
might  be  proved,  and  a  trust  would  thereby  be  established,    id. 

4.  Pa&ol  Evidence  to  Show  Bill  or  Sale  ▲  Mobtoaoe. — Parol  evidence 

is  admissible  to  show  that  a  bill  of  sale  absolute  on  its  face  was  intended 
as  a  mortgage.    Carlyon  y.  Lannon,  650. 

5.  Pabol  Evidence  Sbowinq  a  Deed  ov   Mobtoaoe  kot  Contbadictino 

THE  Instbument. — Parol  evidence  to  show  that  a  deed  absolute  on  its 
face  to  have  been  given  as  security  for  a  loan  is  not  evidence  contra- 
dicting the  instrument,  but  evidence  to  create  an  equity  superior  to  the 
deed.    Bingham  t.  Thompson,  697. 

See  Judgment,  2,  3;  Tbustee,  4. 

PABTIES. 

1.  Position  of  Substituted   Plaintiff. — Under  section  16  of  the  practice 

act,  where  a  person  is  substituted  as  plaintiff,  he  does  not  come  in  as  a 
new  party,  but  takes  the  place  of  the  original  plaintiff,  who  ceases  to 
be  a  party  to  the  suit.     Virgin  v.  JBrubaker,  545. 

2.  If  no  Plaintiff,  no  Action. — A  proceeding  commenced  in  an  associate 

name,  there  being  no  plaintiff,  is  not  an  action,  but  a  mere  nullity,  and 
may  be  dismissed  at  any  time,  and  the  objection  may  be  made  for  the 
first  time  in  the  appellate  court.  Mexican  MiU  ▼.  TeUovo  Jacket  S.  M, 
Co.,  553. 

3.  If  no  Plaintiff,  mo  Amendment — A  proceeding  in  the  name  of  neither 

a  natural  nor  artificial  person,  is  so  vitally  defective  as  to  be  beyond  the 
reach  of  an  amendment.  ld» 

4.  A  Pabtt  without  Bights  cannot  Complain  of  Erbob.— No  person  is 

in  a  position  to  complain  of  error,  who  does  not  show  by  his  pleading 
that  he  has  some  cause  of  action  or  ground  of  defense.  Sherman  v. 
Clark,  632. 

5.  Pbc/peb  as  Distinouibbed  fbom  Neoessabt  Pabties. — In  a  suit  to  fore- 

close a  mortgage  on  real  estate,  the  holder  of  a  mechanic's  lien  attach- 
ing prior  to  the  mortgage  may  be  a  proper  party,  but  he  is  not  a  neces- 
sary party  to  pass  the  legal  title  to  a  purchaser  under  the  decree.  SmWi, 
Claimant  of  Toum  SiU,  718. 

6.  Pabties —Plaintiff  in  Action  fob  Deunquxnt  School  Taxes. — ^The 

"  State  of  Nevada  "  is  the  proper  party  plaintiff  in  a  suit  for  delinquent 
school  taxes,  under  section  35  of  the  act  of  March  20,  1865,  relating  to 
schools  (Stat.  1864^  419).  Johnson,  J.,  diiBmUiHg.  BtaU  v.  FWd  Ao- 
tifmid  Bank,  916. 
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7.  Obdebixo  othsb  Necdsast  Faxtiss  nrro  Coubt. — If.  in  a  jndidit  ae- 

conntiDg  between  two  of  a  larger  nnmber  of  tenants  in  common  in  a 
nulling  business,  it  be  fonnd  that  for  a  foil  adjastment  of  ilie  aceoimt 
between  snch  two  the  other  tenants  in  common  sboold  be  brooglit  in, 
the  court  may  order  them  brought  in.    3fitehen  t.  O'Xealt,  996. 

8.  NoN-JonmKB  of  DKrcxDAsrs  nr  Acnom  ex  Dexicio. — It  is  unoects- 

sary  to  join  as  defendants  in  an  action  for  damages  for  trespass  all  pa- 
sons  who  unite  in  committing  it;  all  or  any  may  be  sued.  Jfowdhtonn 
T.  RusstU,  958. 

See  Apfbax^  2;  Asbbohkc,  1,  2,  3;  Bnxs  Aim  Kom,  2, 3;  DDfoxin,  1; 

KoncB,  1;  PAsncKBaHip,  6. 

PAKTITION. 

1.  Paxihiov  o7  Mdhxo  Ciwlim.— When  a  proceeding  for  partition  of  retltj 

is  held  in  a  court  of  equity,  the  court  will  not  only  proceed  to  drride 
the  land,  but  will,  in  a  proper  oaae^  direct  an  aceounting,  and  doeqoitj 
in  the  caM  by  making  parties  account  for  rents,  etc  JkUl  ▼.  Cwfdaa 
S,  M.  Co.,  485. 

2.  Idkh . — liVhen  a  bill  is  filed  for  a  partition  of  realty,  the  ootvt  should  sot 

decsee  a  sale,  except  in  those  cases  where  a  partiUon  would  manifestlj 
be  injurious  to  the  interests  of  the  eo-tenantd.    /d. 

3.  Idkm. — Under  our  statute,  if  any  one  or  more  of  the  oo-tenants  files  in 

aflidaTit  showing  that  a  sale  of  an  entire  mining  daim  would  be  iojori- 
ous  to  him  or  them,  the  court  must  proceed  to  diTide  the  claim  as  pre- 
scribed by  statute.  A  sworn  answer  setting  up  the  same  matter  is  eqm^ 
alent  to  the  affidarit  required  by  statute,     id. 

4.  Idem. — Compensation  could  not  be  allowed  f or  deTelopments  made  on  an 

adjoining  claim,  which  incidentally  enhanced  the  value  of  the  common 
property.     Id. 

PABTXEESHIP. 

1.  PABT!fKBSHn»— How  Createi). — To  create  a  partnership,  there  must  be 

a  contract,  either  expressed  or  implied,  between  the  parties  composog 
it,  by  which  they  join  in  some  common  enterprise,  and  share  among 
each  other  the  profit  or  loss.     Sargmt  r.  Collins,  231 . 

2.  Innc — KoTK  i3C  Fibx  Name. — A  party  can  only  be  bound  on  a  note  exe- 

cuted in  a  firm  name  who  is  actually  a  member  of  the  firm  executing  the 
same,  or  has  held  himself  out  as  a  member  so  as  to  give  the  firm  credit 
on  his  responsibility.     Id. 

3.  PAB-nvEssHiP  Pkopektt. — "Copartnership  property  and  asA«^ts  *'  is  joint 

property,  within  the  meaning  of  that  term  as  used  in  section  32  of  the 
civil  practice  act.  WhUmore  ▼.  5Atrericfc,  259. 
i.  Idem — Lien  of  Copabtxess. — A  partner  cannot  sell  his  interest  in  partDfr- 
ship  property  so  as  to  deprire  his  copartners  of  their  lien  thereon  for 
partnership  liabilities.  Kor  can  a  mortgage  executed  by  one  partner 
have  such  eflFect.     /J. 

5.  pASTNBBSBip  FcNDc^ — Partners  may  acquire  property  as  joint  tenants  or 

as  tenants  in  cctmmon ;  but  whatever  may  be  the  technical  terms  of  the 
deed,  courts  of  eqaity  will  treat  it  as  partnership  property,  or  in  other 
words,  a  personaX  ^^^V^^T  >  ^^^^^e^^t  i(  has  been  acquired  with  partne^ 
ship  funds  tot  vfl^xVuexi^'^  ^\ixvq««&.    1^ 
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6.  Pabznxbs  GAinioT  Sub  in  Pabtncbship  Kami.— The  "  Proprietora  of  the 

Mexican  Mill/'  a  copartnerahip  or  nninoorporated  aasooiation,  oaoDot 
prosecate  an  action  nnder  such  copartnership  or  associate  name.  Mexi* 
ioan  urn  y.  YtUUno  Jacket  iS.  M,  Co,,  653. 

7.  PowcB  OF  Pabtnkb  to  Bobbow  Monky.->A  general  partner  in  a  mercan- 

tile business  may  borrow  mpnej  for  the  benefit  of  the  firm,  and  pledge 
its  credit  therefor,  unless  restrained  by  the  articles  of  copartnership,  of 
which  the  lender  has  notice,    lion/ey  v.  Buckland,  557. 

8.  LiABiUTT  OF  FiBX  FOB  BoNos  IN  Hands  OF  Pabtnbb. — A  general  partner 

in  a  mercantile  business,  having  obtained  from  a  third  person  certain 
United  States  bonds  payable  to  bearer  for  the  benefit  of  the  firm,  while 
on  his  way  to  pledge  or  otherwise  raise  money  upon  them  for  the  pur- 
chase of  goods  for  the  firm,  met  his  death  by  disaster,  and  the  bonds 
were  lost:  Held,  that  the  transaction  constituted  a  loan  to  the  partner- 
ship, and  that  the  firm  was  responsible  for  the  value  of  the  bonds.    Id. 

9.  Pabty  as  Wnvjcas  against  Subvivxno  Pabtnbb. — When  a  sunriTing  part- 

ner is  sued  for  a  loan  for  the  use  of  the  firm  made  to  the  deceased  part- 
ner, and  of  the  particulars  of  which  the  deceased  partner  only  was  cog- 
nizant, the  plaintiff  is  not  a  com|)etent  witness  in  his  own  behalf.    Jd, 

10.  pABniKBSHiP  LiABiuTT  OF  Pkbsomb  Sbabino  IN  Pbofitb. — As  B  general 
rule  every  person  who  shares  in  the  profits  of  a  trade;  is  liable  for  its 
debts  as  a  partner;  but  the  mere  receipt  by  a  person  of  a  certain  sum  of 
its  money  in  proportion  to  its  profits  as  compensation  for  his  labor  and 
Bervices  in  the  business,  does  not  render  him  liable  as  a  partner.  Mason 
T.  HacheU,  857. 

11.  Shabbs  of  Pbofitb  as  Compbnbaitoii  of  Pabtnebsbip  Aobbt. — An  agent 
or  servant  of  a  partnership  may  receive  a  sum  in  oompensation  for  his 
services  in  proportion  to  the  profits  of  the  concern,  without  being  liable 
as  a  partner,  so  long  as  he  is  not  held  out  to  the  world  as  a  partner,  nor 
does  any  act  sufficient  to  induce  third  persons  to  believe  him  a  partner. 
Id. 

12.  Pabtnkbship  Aobxxment  without  Mutuautt  Void. — An  agreement  of 
partnership  between  two  persons,  by  which  one,  without  fnmishiug  any 
means  or  doing  anything  to  further  the  common  enterprise,  is  to  share 
equally  in  the  profits  and  property  acquired,  is  without  mutuality, 
founded  on  no  consideration,  and  void.    MUcheU  v.  O^Neak,  926. 

See  JunoMBMT,  16;  Pleaddio,  5;  Pbaotick  Act,  1, 6;  Tbhamtb  in  CknocoN,  2,  3. 

PATENTS.   • 
See  Injunction,  9. 

PEBSOKAL  PBOPEBTT. 
See  LiXK,  1. 

PLBADINGS. 

1.  Plkadinqs — Contbact  OB  Tbovkb. — The  complaint  in  this  case  construed 

as  to  whether  the  action  is  for  trover  or  contract:  Held,  to  be  sufficient 
to  enable  plaintiff  to  recover  in  damages.  PreacoU  v.  Wells,  Fargo  A 
Co,,  71. 

2.  PLBAiONa*— WaxM  Answib  xaz  Aid  tbb  ConpLAiBT^^Where  a 
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plaint  in  the  natnre  of  a  bill  in  eqnity  sets  ont  distinetly  most  of  the 
facts  necessary  to  entitle  the  plaintiff  to  the  relief  soagbt,  hot  omits  one 
or  two  material  allegations  or  facts,  and  these  fact»  are  clearly  stated 
and  admitted  in  the  answer,  the  answer  may  be  h«ld  to  lud  the  com- 
plaint and  snstain  the  action.    UawlKome  v.  Smith,  1G4. 

3.  DisTUfCTXON  nr  Pi^iAsnio. — ^It  is  as  necessary,  under  onr  system  of  prac- 

tice, to  maintain  in  pleadings  the  distinction  between  actions  aritting 
oat  of  torts  and  those  growing  ont  of  contracts,  as  it  was  nnder  the  old 
practice.    Knickerbocker  A  y.  8.  M,  Co.  y.  Halt,  175. 

4.  Idkm. — If  the  pleading  be  upon  contract,  a  recoveiy  shoold  not  beaHoired 

if  the  proof  be  of  a  trespass,  from  which  there  conld  be  no  presmnption 
of  a  contract.  •  Id, 
6.  Yabiancb  in  N41CK8,  WHEN  Imxatebial.— When  a  party  makes  his  de- 
Ifense  to  an  action  npon  the  ground  that  he  acquired  the  property  in 
controTcrsy  under  an  exeontion  against  A.  &  Co.,  and  in  stating  who 
composed  that  firm  includes  the  name  of  one  party  who  was  not  a  mem- 
Ji>er  of  the  company,  this  is  an  immaterial  variance.  H^ifmons  t.  SUc- 
rick,  269. 

6.  Vkbificatioii  to  Pleadinos. — ^When  a  corporation  is  a  party  to  an  action, 

it  is  not  sufficient  to  show  that  the  corporation  is  absent  to  entitle  iu 
attorney  to'terify  a  pleading;  it  must  be  shown  that  all  officers  of  sach 
corporation  are  absent,     neirdubnan  y  L'Amoroxtx,  342. 

7.  Idem. — Where  there  is  a  defective  verification  of  an  answer,  the  defend- 

ant should  be  allowed  to  correct  the  error  if  he  desires  to  do  so.    Id. 

8.  Contract  to  Guabantt — Pleabinos. —  When  A.  contracts  to  deliver  to 

B.,  at  his  steam -mi  lis,  all  the  wood  necessary  to  run  them  for  a  definite 
time,  and  0.  guarantees  the  payment  for  the  wood  thus  delivered,  in  an 
action  against  C,  the  guarantor,  it  is  not  sufficient  to  allege  that  wood 
of  a  certain  value  was  delivered  to  6.,  but  it  must  also  be  alleged  that 
the  quantity  delivered  was  used  or  needed  to  run  the  mills;  for  this  u 
the  extent  of  the  guarantor's  liability.    Uortoii  v.  Ruhling*  453. 

9.  Idem — Deekcttvk  CoMPXiAiNT. — ^When,  upon  the  trial  of  a  cause  in  the 

court  below,  it  appears  that  the  plaintiff's  complaint  was  so  defective  as 
not  to  state  a  cause  of  action,  that  court  should  either  grant  leave  to 
plaintiff  to  amend  his  complaint,  or  dismiss  the  action  without  preju- 
dice.    Jd. 

10.  lDEM..-MArrEB  IN  Avoidance. — New  matter  in  avoidance  of  a  priadk 
facie  case  made  out  by  plaintiff  should  be  specially  pleaded,  and  no 
proof  of  such  facts  can  be  heard  unless  specially  pleaded.    Id. 

11.  Pleading  Judgment  of  a  Coubt. — In  pleading  the  Judgment  or  other 
determination  of  a  court  of  limited  jurisdiction,  it  is  made  necessary  by 
the  practice  act  of  this  State  to  allege  that  such  judgment  or  determinA- 
tion  was  duty  g^ven  or  made.    Ktys  v.  Oranrds,  500. 

12.  SuFFiciENcr  OF  CoupLAiNT  FOB  WoBX  AND  Labob. — Where  a  complaint 
alleged  an  indebtedness  in  a  sum  certain,  but  omitted  to  allege  specifi- 
cally the  value  of  the  work  or  a  promise  to  pay;  and  defendant,  wilbont 
demurring,  put  in  an  answer  denying  indebtedness,  admitting  services 
I)erformed,  and  setting  up  payment  in  full:  Hdd,  that  whatever  the 
defects  of  the  complaint,  they  were  cured  by  defendant's  pleading  and 
by  l\ie  verdvcl.     McMauva  ^ .  Op\\\r  S .  M.  Co .,  629 . 

13.  CoNOTBTJcrnoi*  oy  YiJtMawQ»«— ^*^^w» 'VV^  ^\AW  ^V'Ob&^^pMliM  tct 
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have  liberalized  the  rales  of  construction  applicable  to  pleadings  so  as 
not  only  to  embrace  the  whole  of  the  English  statutes  of  jeo/aiU  and 
amendments,  bat  to  go  somewhat  beyond.    Id. 

14.  Ambndxent  or  Ck>icpi«AiNT. — ^That  an  amendment  of  a  complaint  will 

deprive  the  defendant  of  his  right  to  plead  the  statute  of  limitations  is 
no  reason  why  such  amendment  should  be  refused.  Tuohtr  v.  Virgmia 
City,  534. 

15.  SuiTiGiENCT  or  CoicpLAinr — Ljcoai*  Titlb  to  Land  in  Trust. — Plaintiff 
in  this  action  sought  to  have  defendant  declared  his  trustee  as  to  certain 
lots  in  Carson  City:  Iltld,  that  the  complaint  was  utterly  defective  in 
not  setting  out  that  the  mortgagor,  whose  interests  he  had  purchased, 
would  have  been  entitled  to  a  conveyance  of  the  legal  title.  GerUry  v. 
Low,  595. 

16.  Idxm. — To  hold  one  who  has  obtained  the  legal  title  of  land  as  a  trustee 
for  another,  who  claims  to  be  the  owner,  as  being  substituted  to  the 
rights  of  a  third  person,  it  is  neoessary  to  set  forth  and  show  that  such 
third  person  was  the  owner.    Id, 

17.  Suit  on  OaiGiNAii  Comhidebation  or  Von>  Notes — Plbadinos. — ^Though 
the  holder  of  a  promissory  note,  which  proves  to  be  void,  nuiy,  in  a 
proper  case,  recover  on  the  consideration  for  which  the  note  was  in- 
tended to  be  given,  he  cannot  do  so  unless  the  pleadings  set  out  such 
consideration.     Wayman  r^  Torreyson,  619. 

18.  Plkadino — AoioaBioH  or  Vax«us  or  (xoona. — ^In  an  action  for  the  con- 
version of  chattels  alleged  by  plaintiff  to  be  of  a  certain  value,  defend- 
ant denied  that  they  were  of  such  value,  or  of  any  greater  value  that  a 
certain  less  sum"  named :  Held,  that  this  was  an  admission  that  they 
were  worth  the  less  sum  named.    Carlyon  v.  Xamtoft,  650. 

19.  Apmtbbion  in  Pi«icai>inos  Dispsireis  witb  Pboof. — Where  a  fact  is  ad- 
mitted by  the  pleadings  there  is  no  necessity  of  proof  upon  the  point. 
Id. 

20.  MisJoiifDEB  or  Causes  op  Acncm. — ^A  cause  of  action  on  an  official 
bond  against  the  principal  and  his  sureties  cannot  be  united  with  a 
cause  of  action  for  damages  against  the  principal  alone.  StaU  ▼.  KnUL' 
BchniU,  067. 

21.  Genebai«  Dehiai.  in  Swoxn  AmvrBB  Inopbbatitb. — A  general  denial  in 
an  answer  which  is  required  to  be  verified  is  insufficient.  Siede  ▼.  H  es^ 
em  Union  Ttl.  Co,,  788. 

22.  Plkadino  bt  Defexdamt  asedio  Atfibmatite  BsLiBr. — Aj  defendant 
claiming  affirmative  relief  must  plead  as  fully  as  if  he  were  a  plaintiff. 
Rom  v.  Treadway,  885. 

23.  Pleading — Demuboeb  distead  or  Plea  ie  Abatemkht. — ^In  a  suit  for 
damages  occasioned  by  floating  timber  down  a  river,  a  defense  that  the 
action  should  not  be  maintained  for  the  reason  thai  defendants  were 
authorized  to  float  such  timber  by  a  general  law  of  the  State,  which 
provided  that  all  damages  occasioned  thereby  should  be  determined  by 
appraisers  to  be  appointed,  and  that  no  such  appraisers  had  been  ap- 
pointed or  applied  for,  should  be  taken  by  demurrer,  and  not  in  the 
way  of  a  plea  in  abatement.    Mw/^dUhaum  v.  Bussefl,  958. 

24.  AjnwEn  dmtxad  ow  Plea  oc  Abazembnt. — ^A  defense  on  the  ground  of 
a  defect  of  parties  defendant  should  be  made  by  answer,  and  not  in  the 
way  of  a  plea  in  abatement.    Id* 
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See  Abatbxknt,  1;  Dakaois,  1;  Bum  Pbookss  or  Law,  1;  Fomcros,  2;  Ix- 
jUNcnoNs,  12;  Judgmikt,  4,  5»  16;  Mandaxub,  16,  17,  18;  Paxtub,  2; 
Pabtnebship,  C;  Pbactxce,  1;  Pbiescbiption,  2;  Pbjebitmptioxb,  2;  Ybk- 

PIOT,  2. 

PLEDGE. 

1.  Pledge  or  Goods  to  Secctbe  Bunnino  Accoukt — Tender  hot  keobssiit 

BKTOBE  Suit. — Where  goods  are  pawned  as  secnrity  for  a  ranning  ao- 
oouDt,  it  is  not  essential  that  the  pawneif  should  tender  the  amoant  of 
account  before  filing  a  bill  to  redeem.  If  he  proffers  to  accoont  with 
the  pawnee,  and  pay  whatever  is  found  due  on  such  accounting,  it  is 
sufficient.    Beaity  v.  Sylvester,  205. 

2.  Pawnee  or  Goods — Fbauduuent  CJonduct. — ^When  county  warrants  are 

pledged  to  a  merchant  as  security  for  a  running  aooount,  and  there  is 
an  agreement  that  the  merchant  may  at  any  time  sell  tb6  warrants  at 
fifty  cents  on  the  dollar,  or  take  them  himself  at  that  price:  ^eld,  tliat 
if  there  was  any  fraudulent  or  unfair  conduct  on  the  part  of  the  pawnee, 
he  will  not  be  allowed  to  hold  the  warrants  at  fifty  cents  on  the  dollar. 
Id. 

POSSESSION. 

1.  PossEssoBT  Title  to  Pubuo  Land. — A  title  to  public  land  not  surreyed 

or  brought  into  the  market  by  government,  sufficient  to  TnaintAin  eject- 
ment, may  be  acquired  only  in  one  of  two  ways;  either  by  a  compliance 
with  the  requirements  of  the  statute  relating  to  possessory  actions,  or 
by  actual  possession  or  occupation  of  such  land.  Stainijigtr  v.  Andrtwi, 
507. 

2.  Beasonable  Time  to  Impboye  Public  Land. — A  settler  on  public  land  is 

entitled  to  a  reasonable  time  after  his  location  to  inclose  it,  or  to  make 
such  improvements  as  may  be  necessary  to  its  enjoyment;  and  during 
such  time  he  will  be  protected  precisely  the  same  as  if  he  had  perfected 
by  possession,  by  iuclosure,  or  otherwise.     Id. 

3.  AcTUAi.  Possession. — Actual  possession  of  land  is  the  purpose  to  enjoj 

the  same,  united  with  or  manifested  by  such  visible  acts,  improvements 
or  inclosures  as  will  give  to  the  locator  the  absolute  and  exclusive  en- 
joymeut  of  it.     Id, 

4.  Possession  to  Maintain  Tbespass — Bight  of  Possession  in  Dsfekdaxt. 

— Actual  possession  of  real  estate,  even  though  wrongful,  is  aufficient  to 
support  an  action  of  trespass  quare  dausum  f  regit  against  a  mere  stran- 
ger or  intruder,  but  not  against  the  rightful  owner.  Courchaine  v.  Bul- 
lion 31.  Co.,  815. 

See  Advebse  Possession,  1;  Ejectment,  1,  2,  3,  5, 6;  Land,  1;  Pbs^kxfxiok, 
3;  Qqieting  Title,  1,  2;  Bule  of  CousTy  1,  2. 

PBACTICE. 

Ir  Pbactice— Amendment  to  Pleadings. — ^To  file  an  answer  fo  a  compUdnt, 
and  then  move  for  judgment  on  the  pleadings  is  an  irregular  practice, 
and  ought  not  to  be  encouraged.  If  the  complaint  is  defeetiTe,  the 
proper  mode  to  reach  it  is  by  demurrer;  then,  if  the  defect  be  amend- 
able, the  plaintiff  has,  as  he  ought  to  have,  the  opportunity  to  amend, 
Lakt  Bigler  R.  Co.  v.  Bedford,  363. 
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2.  Idbk— JuDOVENT. — If  the  complaint  is  fatally  defeotive  in  not  stating  a 

cause  of  action,  sach  a  jndgment  mast  be  snstained.    Id, 

3.  PsAoncB— Injunctions  Amcxixabt  to  Contboyebticd  Lvoax.  Riorts. — 

When  an  injanction  is  asked  iu  an  action  as  merely  ancillary  to  what  is 
claimed  to  be  a  legal  right,  the  parties  have  a  right  to  have  the  legal  is- 
sues determined  by  a  jury  before  a  final  injunction  can  properly  issue. 
Ophir  S,  M,  Co,  y.  Carpenter,  946. 

See  Cbiminal  Law  ,13;  Injuxctzonb,  13, 14, 15;  Suxmohs,  1;  Taxes,  1, 2, 3, 4. 

PRACTICE  ACT. 

1.  Skction  32  OF  Practice  Act  Constbited. — The  object  of  section  32  of  the 

practice  act  was  to  make  the  property  of  all  partnemhip  associations  and 
joint  associations  liable  on  judgments  obtained  upon  service  of  one 
member  of  the  association.     WhsUmore  v.  Shiverickf  259. 

2.  Section  340  of  Piugtioe  Act — Meanino  of  wobds  ''Abyebsb  Pabtt." — 

The  object  which  the  legislature  had  in  liew  in  passing  section  340  of 
the  practice  act,  was  to  make  even  the  parties  to  actions  competent  wit- 
nesses in  all  cases,  except  where  an  undue  advantage  might  be  gained 
thereby.  By  the  phrase  "  adyerae  party  "  was  meant  the  actual  party 
to  the  transaction;  he  who  could  himself  testify  as  to  it.  Botiey  y.  jSucA> 
land,  557. 

3.  Relief  undeb  Section  254  of  Pbactice  Act.— Under  section  254  of  the 

practice  act,  a  court  has  no  right  to  decree  that  defendant  has  no  title 
to  or  right  in  land  to  which  plaintiff  fails  to  show  a  possession  or  title 
in  himself.     Van  Vleei  v.  Olin,  592. 

4.  Section  68  of  Pbactice  Act.— The  punctuation  after  the  words  "excus- 

able neglect,"  in  section  68  of  the  practice  act,  as  printed,  is  alistird; 
there  should  be  a  full  stop  after  those  words.    Hoioe  v.  CoUlren,  662. 

5.  DooKEmra  Personal  Jddoxent  in  Fobeclosube  Action. — Under  section 

204  of  the  practice  act,  every  money  judgment  may  be  immediately 
docketed  and  thereby  become  a  lieu;  but  such  is  not  the  effect  of  the 
docketing  of  a  personal  judgment  in  a  foreclosure  case.  Weil  v.  i/oto- 
ard,  826. 

6.  Action  Aoainst  Joint  Debtobs,  Whebb  one  only  Sebted. — Section  32  of 

the  practice  act  authorizes  a  judgment,  when  summons  and  complaint 
have  been  served  on  one  of  the  joint  debtors,  to  be  entered  against  all 
the  defendants  jointly  indebted  and  to  be  enforced  against  the  joint 
property  of  both,  and  the  separate  property  of  the  defendant  served. 
Ftannery  y.  Anderson,  868. 

See  CoMTiNUAMCE,  4;  Injitmctzomb,  13,  14;  Judgment,  12, 16. 

Pbovisxons  Cited: 

Sec.  21.  Change  of  yenue,  370. 

25.  Time  to  answer  summons,  848. 

32.  Action  against  two  or  more  defendants,  871. 

40.  Demurrer,  555. 

44.  Defect  of  parties,  961., 

45.  Waiyer  of  demurrer,  899. 
47.  Connter-olaim,  177. 

49.    Defenaea  toinit,  519. 
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55.  Verification  to  pleadingR,  345. 

59.  Pleading  judgments,  603. 

68.  Exensable  neglect,  664. 

70.  Constraction  of  pleadingn,  533»  847. 

71.  Error  in  pleadings,  171,  533. 
143.  Appointment  of  feeeiver,  367. 
162.  Qualification  of  jurors,  144. 
174.  Special  verdict,  180. 

188.  Exceptions  and  objections,  482,  509. 

193.  Motion  for  new  trial,  472,  493,  861. 

194.  Motion  for  new  trial,  494. 
204.  Docketing  judgment,  832. 

246.  Foreclosure  of  mortgage,  285*  830. 

254.  Adverse  claims,  592. 

274.  Change  of  venue,  754. 

285.  Appeal  from  orders^  867,  877. 

340.  Witnesses,  562. 

380.  Depositions,  238. 

395.  Objections,  when  must  be  made,  787. 

415.  Mandamus,  877. 

466.  Appearance  of  party,  188. 

708.  Partition  of  real  property,  490, 

PBE-EMPTION. 

1.  BioHT  OF  Pbe-emptobto  GrovKBNMKNT  Lands. — ^Where  a  person  in  actual 

posiiession  of  government  land  has  filed  his  declaratory  statement,  and 
the  local  land-office  has  decided  in  his  favor,  accepted  the  government 
price,  and  given  the  usual  receipt,  he  becomes  entitled  to  the  possession 
thereof,  and  may  maintain  trespass  ^iiare  elaiisum  fregit  in  relation 
thereto,  even  against  a  prior  settler.    Courchaine  v.  BuUion  M,  Co.,  815. 

2.  Effkct  of  Land-office  DicoisioNa  on  Pbk-kmption  Glaxmb. — The  decis- 

ion of  the  register  and  receiver  of  the  United  States  lond-oi&ce  in  favor 
of  an  applicant  for  pre-emption  of  public  land  is  evidence  not  only  thst 
such  person  is  entitled  to  a  patent,  but  also  that  he  has  settled  upon  and 
improved  the  land,  and  is  an  acknowledgment  that  his  settiement  and 
posHession  are  lawful,  and  in  accordance  with  the  will  of  the  govern- 
ment.    Id. 

3.  Pbk-kmption  Bights  Belatb  back  to  Fnurr  Stxps. — The  decision  of  the 

local  land-office  in  favor  of  a  preemption  right,  is  a  confirmation  by  the 
government  of  all  acts  done  by  the  preemptor  towards  acquiring  title, 
and  a  recog^iition  that  his  possession,  from  the  time  he  took  the  first 
steps  to  obtain  title,  was  rightful;  and  in  such  case  the  pre-emptor  in  on 
action  for  trespass  quare  clausum  fregit  upon  the  land,  may  show  that  he 
paid  for  the  land  after  the  trespass  complained  of.    I<L 

4.  CoNTBACT  AS  TO  MAKING  Pbb-kmption  OiiAUCs. — ^Wboro  tbers  was  a  con- 

tract between  two  persons  that  one,  who  was  entitled  to  pre-empt  a  cer- 
tain tract  of  land,  should  make  no  pre-emption  claim,  in  eonsidetmtion 
of  which  the  other  should  make  a  pre-emption  daim  for  a  laign*  tract 
including  the  former,  and  after  obtaining  the  government  title,  upon 
payment  of  a  proportional  price  for  the  lesser  tract,  should  dssd  it  to 
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the  other:  Held,  a  valid  contract  neither  in  contravention  of  the  pre- 
emption laws  nor  within  the  statute  of  frauds.  Haae  ▼.  Trtaduoay,  885. 
5.  Tbust  is  Favob  of  SKTrusB  Enfobcbd  in  Eqoxtt. — When,  by  an  agree- 
ment between  settlers,  each  secures  the  precise  lands  which  he  has  occu- 
pied, cultivated  and  improved,  the  object  of  the  preemption  laws  of 
congress  is  attained;  and  if,  under  such  agreement,  one  acquires  the 
legal  title  for  another's  land,  a  trust  results,  which  a  court  of  equity  will 
enforce.    Id. 

See  Land,  11;  Mindco  Ci«Aiini,  4.^ 

PBE8CRIPTI0N. 

1.  Pbxscbiptivk  Bights. — ^Where  a  party  appropriates  public  land  for  a 

road:  Hdd,  that  five  years'  uninterrupted  enjoyment  of  the  right  of  way 
would  establish  a  prescriptive  right  to  continue  to  enjoy  the  same. 
ChoHar-Poiosi  M.  Co.  v.  Kennedy,  328. 

2.  Pbescbiptive  Rights,  how  Plkadkd.— A  party  who  relies  on  a  prescrip- 

tive right  of  way  need  not,  when  he  is  sued  for  a  disturbance,  aver  in 
his  complaint  in  hcec  vfr&a,- that  he  enjoys  the  right  of  way  by  prescrip- 
tion. It  will  be  sufficient  for  him  to  aver  that  he  has  enjoyed  the  right 
of  way  for  a  period  long  enough  to  have  established  that  right.    Id, 

PRESUMPTION. 

1.  JiTBiBDiCTioN  OT  CouBT,  WHKN  pBKsuMED. — If  the  proccss  Issucs  from 

a  court  of  general  jurisdiction,  the  authority  to  issue  it  would  be  pre- 
sumedk    Keys  v.  Chunnis,  600. 

2.  Pbbsumption  or  RKOtTLABrrr  or  District  Coubt  Proorkdinqs. — ^Where  a 

petition  for  leave  to  intervene  had  been  filed,  and  was  treated  by  the 
court  and  all  the  parties  as  a  pleading  in  the  cause,  and  no  order  allow- 
ing such  intervention  appeared,  it  was  presumed  that  such  an  order  had 
been  made;  and  where  plaintiff  asked  to  be  substituted  in  place  of  the 
original  plaintiff,  and  no  order  of  substitution  appeared,  such  order  was 
presumed  to  have  been  made.     Virgin  v.  Brubaker,  645. 

3.  PsBSOKfTioK  IN  Favob  or  District  Coubt  ^ — The  exercise  of  the  right 

in  a  district  court  to  grant  a  new  trial  will  be  presumed  to  be'  correct 
and  proper  until  affirmatively  shown  to  be  erroneous.  State  v.  Stanley, 
575. 

4.  pBBsuicpTioN  OF  CoNTiNUANCK  OP  THINGS  IN  Statu  Quo. — Where  a  cer- 

tain state  of  facts  is  proved  to  have  existed,  the  legal  presumption  is  that 
the  same  state  of  things  continues  to  ^ xist  until  such  presumption  is 
rebutted  by  proof  or  by  some  counter  presumption  arising  from  lapse 
of  time,  or  some  other  circumstance.  Tab/e  Mountain  O.  &  S.  if.  Co,  v. 
WaUera  Defeat  S,  M.  Co.,  691. 

5.  pBKsaicpnoNs  from  Advanck  or  Monet. — The  mere  circumstance  of 

money  being  advanced  by  one  person  to  another,  would  give  rise  to  a 
presumption  of  a  loan  or  payment  of  a  debt,  and  not  to  the  presumption 
thai  it  was  furnished  for  the  purchase  of  property  in  trust.  White  v. 
Sheldon,  739. 

6.  Pbksiwption  in  Favob  or  Finding  or  DuTBZor  Court. — Where  a  fact, 

necessary  to  be  proven  to  support  a  judgment,  is  found  by  a  district 
court,  and  there  is  nothing  in  the  record  on  appeal  to  negative 
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finding,  it  will  be  presumed  to  have  been  established  by  competent  and 
sufficient  evidence.  Flannery  v.  Anderson,  868. 
7.  Pbksitmftion  in  Favob  of  Lkoajl  Titx.s  of  Long  SrAXDZiro. — A  penoa 
claiming  an  interest  in  property,  who  has  allowed  another  to  take  the 
title  in  bis  own  name  and  to  treat  it  as  his  own  for  years,  must  make 
oat  a  strong  and  satiafiictory  case.    MlicheU  v.  O'^Teole.  926. 

See  CaiMDrAL  Law,  14. 

w 

PROBATE  C0UBT8. 

1.  Pbobjltb  Coubtb — JuBisDioixoN  OF. — AlUioQgh  the  same  court  has  joris- 

diction  under  our  system  of  cases  at  law,  in  eqoity  and  in  matten  of 
probate,  yet  the  several  classes  of  cases  most  be  kept  separate,  and  • 
petition  to  the  court  of  probate  cannot  be  confoanded  with  an  action  at 
law  or  a  suit  in  chancery.    Ludch  v.  Medin,  81. 

2.  Amkndmxnts  when  Axix>wed. — An  error  in  the  names  of  the  petitioneit 

in  a  case  in  probate  pending  and  undetermined,  may  be  cozrecied.    Id. 

PBOCESS. 
See  OvncB  aii2>  OmcsB,  1. 

PBOmSSORY  NOTE. 
See  Bills  ahd  Nona. 

PBOSECUTOB. 
See  Cbiminal  Law,  3. 

PROVOCATION. 

1.  Pbovooation  as  QuKsnoN  of  Faot  ob  Law. — ^Aa  a  general  rule,  the  deter- 

mination as  to  what  length  of  time  may  intervene  between  an  act  of 
provocation  and  a  commission  of  a  crime  should  be  left  to  the  joij, 
when  the  provocation  is  not  so  far  distant  as  to  leave  no  doubi.  Side 
V.  Lowry,  Gol. 

2.  ExEBcisB  OF  Lkoal  Rioht  not  a  Pbovogatioh. — The  simple  exercise  of  • 

legal  right,  no  matter  how  offensive  to  another,  is  never  in  law  deemed 
a  provocation  sufficient  to  justify  or  mitigate  an  act  of  violence.    Id, 
See  Cjuxinal  Law,  10,  11;  Divoitox,  4. 

PURCHASER. 
See  Covenant,  2,  3;  Mobtqaob,  3,  4;  Nonci,  1;  Salk,  3;  Shkbiff,  2. 

QUIETING  TITLE. 

1.  AonoN  to  Quiet  Title — Possession.— A  bill  to  quiet  title  will  not  be  sna- 

tained  in  favor  of  a  party  not  in  possession.  Lake  BigUr  R,  Co,  v.  Bed- 
ford,  363. 

2.  AonoN  to  Regovkb  Possession  of  Pbopkbtt — ^Whxn  not  KBonsAsr.— 

Heldf  iu  this  case,  that  a  suit  to  recover  possession  of  the  property  wu 
unnecessary,  as  by  the  showing  made,  the  plaintiff  must  be  restored  to 
possession  under  proceedings  pending  in  another  actioii.    Id, 

See  AovsBM  Claim;  L 
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RATIFICATION. 
Bee  AoKNOT,  5. 

BEASONABLE  DOUBT. 

1.  Bbasokabls  Doubt. — ^The  followiDg  definition  of  reasonable  donbi  is  not 
erroneous:  "  By  reasonable  donbt  is  ordinarily  meant  such  a  one  as 
wonld  govern  or  oontrol  yon  in  yonr  bosiness  transaotions  in  the  ordi- 
nary porsoits  of  life.    State  v.  3fU2atn,  371. 

BEASONABLE  TIME. 
See  Wateb  Biqhtb,  4. 

BECOBD. 

1.  Becobd  of  GoHTKTAircics  IN  Genbbal  as  NonoB^ — In  this  State  both  sab- 
seqnent  purchasers  an^  mortgagees  have  coustructiye  notice  under  the 
statute  of  every  properly  recorded  conveyance  afTecting  real  estate. 
OrtUei  V.  IlHlahom,  941. 

See  MoBTaAOKB,  12, 13;  NonoB,  2. 

BEHEABING. 

1.  Sbgond  Bkhkabino. — ^Where  an  order  of  the  district  court  refusing  a  new 
trial,  \i;a8  affirmed  by  the  territorial  supreme  court,  a  rehearing  denied, 
remittitur  issued,  and  an  appeal  to  the  supreme  court  of  the  United 
States  dismissed,  on  the  ground  that  the  judgment  would  not  be  re- 
viewed by  that  court:  Held,  that  a  petition  for  a  rehearing  of  the  appeal 
to  the  territorial  supreme  court  should  not  be  entertained;  that  to  sanc- 
tion the  practice  of  filing  a  second  petition  for  rehearing  would  be  mi)»- 
chievous,  and  should  not  be  permitted,  except  to  correct  a  palpable  error 
and  grievous  wrong.     Trtnch  v.  Strong,  587. 

BEMITTITUB. 

1.  Fobk  of  BBMiTfiTUB. — ^No  peculiar  form  or  nice  technical  exactness  is 

required  in  a  remittitur.     Trench  v.  Strong,  687. 

2.  EyiDEKOE  OF  AuTHOBiTT  TO  IsstTB  Bbmi'ititub. — ^Ths  mcrs  fact  that  a  re- 

mittitur appears  to  have  been  issued  before  a  decision  refusing  a  peti- 
tion for  rehearing  was  filed,  is  not  sufficient  evidence  that  it  was  issued 
without  authority.    Id, 

BEHOYAL  OF  CAUSES. 
See  Appeal,  12;  Hasoukub,  20. 

BEPLEVIN. 

1,  Beplbvin — When  mot  Nbcbssabt  to  Pbovb  Demand.  —  In  an  action  of 

replevin  it  is  not  indispensably  necessary  to  show  a  demand  upon  the 
defendant  to  return  the  property  before  suit  brought.  A  demand  serves 
no  purpose,  except  to  establish  a  conversion  or  a  wrongful  detention ; 
when  that  can  be  established  without  showing  a  demand,  a  demand  is 
unnecessary.    Johnson,  «f.«  disseniing,    Perkins  v.  .Barnes,  510. 

2.  iDEic^When  the  defendant,  in  his  answer,  admits  the  detention,  and 
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claims  title  in  himself,  the  title  alone  is  pnt  in  issne,  and  no  demmd 
need  be  shown.    Johnaon^  J.,  disaenting.    Id, 

See  Attachment,  2;  Demakd,  2-4. 

EES  ADJUDICATA. 

1.  Bbs  kDJXJDioATA. — ^The  ruling  of  a  court  in  regard  taa  mere  interloeatoiy 
order  cannot  be  held  as  re$  a4jwiicata,  Whilman  G,  db  8»  Jd.  Co,,  y.  Bo* 
ker.  351, 

KESIGNATION. 

See  Office  and  Officxx,  3. 

BETOTtNS. 
See  Shebiff,  1. 

KEVENUE  LAW.- 

1.  Ertbnur  Law — County  Officers  pbefebbed  Cbbditobs  in  Assbsbmekt 

AND  Collection  of  Taxes. — Under  the  revenne  act  of  this  State:  ZTeU. 
that  the  auditor,  assessor  and  tax  collector  are  preferred  creditors,  and 
entitled  to  their  pay  for  assessing  and  collecting  the  taxes,  before  the 
money  collected  is  distributed  among  the  several  f  onds  to  which  it  prop* 
erly  belongs.    C^mes  v.  GoodeUt  68. 

2.  Idem — Sections  1,  99,  and  117  "Rturnxun  Law  Constbukd.  —  Section  1: 

Held,  constitutional.  Sections  99:  Held,  that  the  opening  and  elosing 
clauses  are  unconstitutional.  Section  117:  Edd^  anconstitntional.  Sialt 
Y.  Eagtabrook,  156. 

3.  Constbuction  of  Heyknuk  Law. — ^The  requirement  in  section  101  of  the 

revenue  act  of  1865  that  the  value  of  the  proceeds  of  mines  shall  be  as- 
certained "  as  provided  in  this  act,"  has  reference  to  the  mode  of  allow- 
ance for  the  oost  of  working.  StaJU  v.  KmUschniU^  667. 

See  Assessment,  5,  6;  Assebsob,  1,  5;  Mining  Clazxb,  2. 

BOAD. 

1.  **  KoAD  AND  Way." — Meaning  of  words  discussed  by  Beatty,  C.  J.:  Uddy 
not  to  be  synonymous  terms.    ChoUar^Pctoai  M,  Co,  v.  Kennedy,  32& 

RULE  OF  COUBT. 

1.  Possession  of  Pbopebtt  itndeb  FsAiTDnLENT  Use  of  ▲  Bulb  of  Coubt.— 

When  one  obtains  possession  of  property  by  a  fraudulent  use  of  a  role 
of  court,  it  is  the  duty  of  the  court  to  remove  him  and  restore  the  poe- 
session  to  the  former  occupant.     Winters  t,  JJelm,  359. 

2.  Idem. — Where  the  person  who  obtained  or  retained  possession  by  frand 

is  properly  ousted,  it  does  not  lie  in  his  mouth  to  say  the.wrong  person 
was  put  in  possession.    Id, 

SALABY. 
See  Constitution,  4,  6. 

SALE. 

1.  Mrbe  iKBoii^^GT  c»  '!^ttBC&ksi&  cit  Goous  ixxEB  HOT  AmsD  BAUb*-ne 
mere  inBolNQuc^  ol  \^^  ^xxxO^iMet  t\  %^m^  qb.  ^sc^ASd^  «Uho«g^  well 
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known  to  himself,  if  no  false  representations  are  made  and  no  artifice 
used,  will  not  avoid  a  sale  to  him.    Khpen^dn  v.  Mukahy,  753. 

2.  What  FAiiss  Beprkbciitatzons  will  Avoid  Salb  or  Goons. — Any  false 

representations  or  artifice  by  a  purchaser  of  goods,  if  the  seller  is  thereby 
induced  to  part  with  them,  which  otherwise  he  would  not  have  done, 
will  invalidate  the  sale,  whether  the  purchaser  is  solvent  or  insolvent. 
Id. 

3.  PuBCHASB  or  Goods  with  Ivmmos  not  to  Pat. — A  sale  of  goods  on 

credit  will  be  avoided  when  the  buyer,  knowing  himself  insolvent,  pur- 
chases with  the  intention  of  not  paying  for  them,  although  no  false 
representations  are  made  by  him.    Id, 

See  GuABDiAN,  1,  2;  Lands,  11;  Mobtoaoi,  3,  5;  Statute  or  Fbaudb,  1,  2, 3; 

Taxks,  10. 

8ETTLEBS. 
See  Pbb-emfhon,  4.,  5. 

SCHOOL  LANDS. 
See  CowiruTU'Aoy,  9;  Lands,  12. 

SHEBIFF. 

1.  SHBBirr's  Betubns  and  Bbcitalb  as  Psoor^— After  a  judgment  has  been 

shown  and  an  execution  therein  regularly  issued  and  placed  in  the  hands 
of  the  proper  officer,  his  return  on  the  execution,  and  his  recitals  in  the 
deed  which  he  executes  in  carrying  out  the  commands  of  the  writ,  are 
proof  of  his  official  acts.    Bolan  ▼.  Bolan,  644. 

2.  Bxoital  or  Asbiommbnt  in  SKKBirr'a  Dxbd. — ^The  recital  in  a  sheriff's 

deed,  made  to  a  person  other  than  the  purchaser  at  the  .sale,  of  an  as- 
signment by  the  purchaser  to  such  person,  is  prima  fade  evidence  of 
such  assignment.    Smiih,  Claimant  of  Town  SUet  718. 

See  Attachment,  2;  Deed,  11,  12;  Notice,  1;  Taxes,  1,  2,  3,  4. 

SPECIFIC  CONTRACT  ACT. 

1.  CoNOBESs  HAS  NOT  Pbohxbitbd   Spbgitio  Comtbaot  Lawb. — Thers   Is 

nothing  in  the  laws  of  congress  prohibiting  the  enforcement  of  contracts 
•  for  the  payment  of  coin  in  accordance  with  their  strict  letter  by  judg- 
ments for  the  kind  of  money  agreed  to  be  paid.    Linn  v.  Minor,  891. 

2.  SPKGino  Comtbagt  Laws. — It  is  a  matter  of  indifference  to  the  United 

States  government  whether  individual  debts  be  paid  in  one  currency  or 
another;  nor  does  the  legislation  of  congress  make  it  the  duty  of  any 
person  to  employ  notes  in  preference  to  gold;  nor  is  it  in  contravention 
to  public  policy  or  contrary  to  good  morals  to  allow  a  peiBon  to  waive 
his  privilege  of  paying  his  debts  in  legal  tender  notes.    Id, 

STAMPS. 

1«  Note  Void  roB  Want  or  Stamps. — ^A  note  not  properly  stamped  when 
executed  is  invalid,  and  it  can  only  be  made  valid  by  affixing  the  revenue 
stamps  in  aoeordanoe  with  tha  ad  of  ooogroBS  of  ICaroh  3»  1865.  TToy- 
man  t.  Tarreymm,  619. 
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2.  Matnabd  V,  Johnson  (2  Nev.  16),  to  the  effect  that  nnder  the  act  of  con- 
gress of  Jane  30,  1864,  the  omission  to  stamp  a  promissory  note  vhen 
executed,  even  thoagh  such  omission  was  vithoat  fraudulent  intent, 
rendered  it  inyalid,  approved.    Id, 

STAKE  DECISIS. 

1.  "  Sit  Finis  Lmux. " — It  is  better  that  an  erroneons  decision  should  stand 

than  that  none  shonld  be  relied  on  as  finoL     Trench  t.  Strang^  587. 

2.  Thb  Dogtbinb  or  Stabk  Decisis — A  decision  once  made  upon  dae  de- 

liberation ought  not  to  be  disturbed  by  the  same  court,  except  upon  the 
most  cogent  reasons  and  undoubted  manifestations  of  error;  but  if  it 
be  clearly  incorrect,  and  no  injurious  results  will  be  likely  to  flow  from 
a  reversal,  and  especially  if  it  be  injurious  and  unjust  in  its  operatiun, 
it  should  be  reversed.    Linn  v.  JUitwr,  891. 

3.  MiLLiKKN  V,  SiiOAT  (1  Nky.  585),  as  to  specific  contract  law  being  in  con- 

flict with  the  legal  tender  law  of  congress,  oyerruled.    Id, 

STATEMENT. 

1.  Skttlbment  or  Statembnt  fob  Nxw  Tbial — How  made. — When  a  case 

comes  up  on  statement  for  a  new  trial  which  has  never  been  settled  by 
the  court  or  agreed  to  by  the  parties,  this  court  cannot  look  into  the  evi- 
dence and  other  matters  set  out  in  the  statement;  it  will  be  confided  to 
an  examination  of  the  judgment  roll.    Lockwoad  v.  Manh,  123. 

2.  AssiGNXENX  OF  Ebbobs  NOT  ▲  Stateicent  OF  Facis. — An  assignment  of 

enors  cannot  be  received  by  an  appellate  court  as  a  statement  of  facts 
in  favor  of  the  party  making  such  assignment.  Fleeson  v.  Savagt  S.  JT. 
Co.,  142. 

3.  Statements  on  Appeal  considebed  Sepabatelt. — ^When  there  is  a  8tate> 

ment  on  Appeal  from  the  judgment,  and  subsequently  a  statement  on 
appeal  from  au  order  overruling  a  motion  for  anew  trial,  each  statement 
must  be  considered  separately,  and  portions  of  one  cannot  be  taken  to 
aid  the  other.     Whitmore  v.  Shiverick,  259. 

4.  Idem  -When  Must  bk  Made. — A  statement  on  appeal  must  be  madd 

within  twenty  days  after  judgment,  and  if  a  sufficient  statement  be 
not  mode  within  that  time  it  cannot  be  subsequently  made.     Id. 

5.  Idem — Beview  of  Evidknck. — This  court  will  not  reverse  a  judgment 

because  the  verdict  or  finding  of  facts  is  not  sustained  by  the  evidence, 
unless  the  appellant  has  made  hi^  motion  and  statement  on  motion  for 
a  new  trial  in  the  court  below.    Id. 

6.  Statement  on  Motion  fob  New  Tbial — Statement  ok  AppBAi^—Where 

there  is  a  statement  on  motion  for  new  trial,  and  the  moving  party  ap- 
peals from  the  order  refusing  a  new  trial,  the  case  comes  before  this 
court  on  the  same  statement  on  which  the  court  below  acted,  and  there 
is  no  necesbity  for  a  statement  on  appeal.  Bryani  v.  Carwon  R.  L.  Co., 
280. 

7.  Statement  must  Contain  all  the  Evidence. — ^The  verdict  of  a  jury  or 

findings  by  a  court  will  not  be  set  aside  on  the  ground  that  they  are  not 
supported  by  the  evidence,  unless  it  appears  by  the  statement  that  all 
the  evidence  is  before  this  court.  By  Xetois,  J,  Howtnrd  t.  TFintev,  4^ 

8.  What  TiusiacBXCT  oh  Ksv^^ru  >b3S3s  Show. — On  appeal  from  an  ozxiler 

granting  &  new  VnslVxk.  ^  cxaiAXA2L^MA^^V«:c^%  "tK^^mal  ia  uiged  on  the 
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ground  that  there  was  no  statement  or  bill  of  exceptions  in  the  conrt 
below,  the  transcript  must  show  affirmatively  that  there  was  no  such 
statement  or  billl  of  exceptions.     State  ▼.  Stanley,  575. 

9.  Cebtzficatk  of  Glesk  to  Tbanscbipt.^ — The  certificate  of  the  clerk  to  a 

transcript  on  appeal,  that  no  statement  or  bill  of  exceptions  on  a  motion 
for  new  trial  had  been  filed  in  his  office,  is  not  sufficient  eridence  that 
none  was  presented  to  the  court  below  to  authorize  a  reversal  on  that 
ground  of  an  order  granting  a  new  trial.    Id, 

10.  iDEM-^There  is  no  law  authorizing  the  review  of  the  action  of  a  lower 
court  upon  the  simple  certificate  of  the  clerk  as  to  how  or  upon  what 
evidence  it  acted.    Id. 

11.  Tbamscbipt  must  show  Facts  Dibeotlt. — ^To  establish  a  fact  so  that  the 
supreme  court  can  act  upon  it,  a  transcript  must  show  evidence  intro- 
duced in  relation  to  it,  or  an  admission  of  it  by  opposite  counsel,  or  a 
certificate  of  the  judge  who  tried  the  case  to  that  effect,  or  a  positive 
statement  of  the  circumstance  as  having  in  some  way  been  shown  on 
the  trial.    State  v.  Manhattan  8,  M,  Co,,  774. 

See  Appeal,  8;  Bill  of  Exoeptionb,  1;  JaBisDicnoN,  1,  2;  New  Tbial,  7; 

Tebm  of  Coubt,  1. 

STATUTES. 

1.  Statutes  of  Doubtful  Meaning — How  Gonstbued. — In  cases  of  doubt- 

ful construction  of  statutes,  the  courts  will  look  to  the  effect  to  be  pro- 
duced by  one  or  the  other  construction,  and  give  a  statute  such  effect  as 
will  be  most  beneficial.     O^Neil  v.  ITevo  York  &  Silver  Peak  M,  Co,,  126. 

2.  Statute  Gbantino  Chabteb  to  Gas  Ooiipany,   Constbued. — ^When  the 

legislature,  in  granting  a  charter  to  a  gas  company,  imposes  upon  the 
company,  as  one  condition  of  the  charter,  the  furnishing  of  a  certain 
quantity  of  gas  to  the  city,  the  law  does  not  raise  an  implied  promise  on 
the  part  of  the  city  to  pay  for  that  which'  the  compiny  are  uncondition- 
ally required  to  furnish.     Virginia  City  Oas  Co.  v.  City  of  Virginia,  287. 

3.  Idem. — A  gas  company  is  required  to  furnish,  free  of  cost,  a  certain  quan- 

tity of  gas  for  the  first  year,  and  a  certain  larger  quantity  for  the  second 
year,  and  so  on  to  the  end  of  its  charter,  and  the  law  fixes  the  time  when 
the  gas  works  shall  be  finished,  but  does  not  fix  the  day  when  the  fur- 
nishing of  gas  shall  commence.  Each  justice  discusses  the  question  as 
to  when  the  first  year  commenced.    Id, 

4.  CoNSTBUCTioN  OF  STATUTES. — In  the  interpretation  of  any  phrase,  sec- 

tion or  sentence  of  a  statute,  the  first  thing  to  be  ascertained  is  the  ulti- 
mate  and  general  purpose  of  the  legislature  in  the  enactment  of  the  law; 
and  when  that  is  known  or  ascertained,  every  sentence  and  section  of 
the  entire  act  should  be  interpreted  with  reference  to  such  general  ob- 
ject, and  with  a  view  to  giving  it  full  and  complete  effect,  extending  to 
it  all  its  logical  and  legitimate  results.    Roney  v.  Buefdand,  557. 

5.  Idem. — In  the  cofistiuction  of  a  statute,   the  whole  act  being  taken 

together  and  the  general  object  apparent,  any  fugitive  expression  or  any 
sentence  which  it  is  impossible  so  to  interpret  as  to  make  it  accord  with 
and  further  such  general  object,  must  be  ignored  entirely.    Id, 

6.  The  Supbeme  Coubt  cannot  Enact  a  Statute. — ^The  supreme  court 

may  hold  a  statute  or  part  of  a  statute  null  and  of  no  effect,  but  it  can- 
Nev.  Deo.-^ 
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not  repeal  it  and  enact  another  in  its  place.    State  ex  rd  WaU  t.  BloBdel 
708. 
7.  Intebpbetation  of  Statutes. — ^A  statute  cannot  be  interpreted  to  meaz 
what  it  does  not  express,  and  what  it  is  evident  it  was  not  intended  t< 
express.    Jd, 

See  CowsTiTUTioy,  2, 1,  12;  Damagbs,  3,  5;  InDicncEirr,  3;  Land,  1,  2,  3,  4 
Lkoislatubb,  1;  Pabxhb,  6;  PnAonoi  Act,  1;  Bkyenxts  liAW,  2 
Taxes,  10,  22. 

STATUTES  CITED. 

1861   Page.       11.  Sees.  Acknowledgments,  257. 

'*        "           U.  "  25.  Becord  of  conveyances,.  944. 

"           18.  "  55.  Conveyances;  470,  904, 

'<        '<           20.  *<  64.  Statute  of  frauds,  811. 

'<           27.  "  5.  Limitations,  332. 

"           28.  "  14,  15.  Limitations,  332. 

••        •«           29.  •'  16,  22.  Limitations,  333. 

"           29.  "  17.  Limitations  of  mutual  accounts,  598. 

"           69.  "  17.  Verdict,  428. 

64.  *'  Assault  with  deadly  weapon,  656. 

••          100.  "  4.  Interest,  872. 

**         202.  "  115.  Inventory  of  estate,  86. 

220.  "  203.  Compromise  of  suit  in  probate  court,  95. 

«  223, 224.  •*  226-7-8.  Inventory  of  estate,  87. 

*'        "         225.  *'  229.  Settlement  of  executor's  account,  91. 

••        •«          270,  "  32,  Guardian's  bond,.  865. 

"        «         329.  **  Claim  and  delivery  of  personal  property, 

513. 

•*        "          380.  *<  Depositions,  238.                    * 

"          454.  ••  178-9.  Indictment,  64. 

"          464.  •*  276.  Indictment,  64. 

1862.      «'            15.  *«  Gas  contracts  with  Virginia  City,  298. 

*<          144.  *<  40.  Revenue  Law,  55. 

•'          165.  '«  16.  Liability  of  stockholders,  144. 

1864-5  *<           55.  Incorporation  of  Virginia  City,  54a 

75.  "  6.  Injunctions,  854. 

'•  225,  226.  •*  Homestead.  167.  824. 

••        "231,232.  "  Trust  deed,  904. 

257.  "  Levy  of  taxes.  159. 

278.  "  13.  Assessment  of  property,  320. 

"          287,  •«  32.  Revenue  law,  790. 

289,  «•  36.  Tax  deed,  325. 

300.  "  77-8.  Fees  in  collection  of  taxes,  69, 

307.  "  101.  Revenue  law,  677. 

310.  •«  107-123.  Revenue  law,  679. 

312.  '<  117.  Tax  on  proceeds  of  mines,  162. 

314.  •'  123.  Complaint  for  taxes,  68L 

344.  «  8.  Repeal  of  former  acts,  357. 

••        "         359,  ««  Trustees  of  corporation,  844. 

•«         ^Mi.    **  'I,  Q^3\'s«^2tfi\l^^\y^u  made,  78^^ 
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1864-6.  Page    419.  S«m.      25.  School  tnistees,  916. 


1866. 

54. 

Levy  of  taxes,  158. 

(< 

76. 

2.  Town  site  property,  721. 

<( 

192. 

6,  7.  Grand  jury,  62,  63,  656. 

(1 

234. 

la  Ofacers.  939. 

18C7. 

161. 

4.  Equalization  of  taxes,  782. 

(< 

165. 

Land  Law,  445-6-7,  709,  770 

ti 

Bevenne  law,  779. 

Stattttbs  of  Unitkd  States. 

Enabling -Act  of  Congress ' 710 

(I  <i    it        $t  771 

STATUTE  OF  FRAUDS. 

1.  Statute  of  Frauds  —  Pboxise  of  Vendee  of  goods  to  pat  Debts  of 

THE  Vendob. — ^Where  the  vendee  of  goods,  in  consideration  of  the  sale, 
undertakes  to  pay  certain  debts  to  the  creditors  of  the  vendor,  this  is 
not  undertaking  to  answer  for  the  debt  or  default  of  another,  but  only 
to  pay  his  own  debt  in  a  particular  manner.  Alcolda  v.  Morales,  118. 

2.  Want  of  Deliyeby,  whkn  Conglusiyb  Eyidenge  of  Fbaud. — Under  the 

statute  of  frauds  the  want  of  an  immediate  delivery,  and  an  actual  and 
continued  change  of  possession,  in  case  of  a  sale  of  personal  property, 
is  conclusive  evidence  of  fraud  as  against  the  creditors  of  the  vendor, 
and  it  makes  no  difference,  so  far  as  that  question  is  concerned,  whether 
such  creditors  had  notice  of  on  attempted  sale  or  not.  Latvrence  v.  Bum- 
ham,  808. 

3.  Deuvebt  of  Goods  umdeb  Statute  of  Fbauds. — Upon  the  facts  of  this 

case,  as  stated  in  the  opinion:  Held,  that  there  was  no  such  delivery  of 
the  grain  as  to  take  the  sole  out  of  the  statute  of  frauds,  or  protect  the 
property  as  that  of  Lawrence  from  attaching  creditors  of  Bobinson.  Id, 

m  See  Pbe-emftion,  4. 

STATUTE  OF  LIMITATIONS. 
See  Limitations. 

STIPULATION. 

1.  STiPUiiATiONS  TO  TAKE  Testimont.— Stipulations  in  regard  to  taking  testi- 

mony should  be  interpreted  liberally,  to  carry  out  the  obvious  intention 
of  the  parties,  and  in  such  way  as  not  to  defeat  the  ends  of  justice. 
0*NeaU  v.  Cleveland,  442. 

2.  STiPUiiATioN  TO  WAIVE  TEGHNiGAii  Ebbobs. — Where  counsel  stipulated  in 

effect  to  waive  technical  errors,  and  that  the  appeal  should  bo  heard 
and  determined  only  on  its  substantial  merits:  Held,  that  the  parties 
were  bound  by  the  stipulation.  Bingham  v.  Thompson,  697. 

See  Deposition,  1. 

SUBSTITUTION. 
See  AasiONBE,  1,  2,  8. 

SUMMONS. 
1.  SuiofORs— Tims  to  Answkb.— When  a  plaintiff  might  proceed  under 
either  one  of  two  laws  prescribing  the  metUod  of  serving  8ami3aLonA.k  ^^'^^i^ 
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of  which  laws  WQold  require  the  defendant  to  ^answer  within  twenty 
days,  and  the  other  forty,  and  the  summons  was  so  contradictory  and  in- 
definite as  not  to  show  under  which  law  the  plaintiff  was  proceeding,  the 
defendant  would  not  be  bound  to  answer  within  twenty  days,  and  no  de- 
fault could  legally  be  taken  until  after  the  expiration  of  forty  days.  Kidd 
T.  Faur-TvoerUy  M.  Co,,  346. 

SURETIES. 

See  GuABDUNs,  1,  2. 

'    TAX  DEED. 
See  Dekd,  8,  9. 

TAXES. 

1.  Tax  Suits^Shebiff's  Fees. — ^Where  one  person  is  st^i^  as  the  owner  of 

large  number  of  lots  which  are  delinquent  for  taxes^  and  the  suit  is  also 
in  ren*  against  the  lots,  only  one  copy  of  the  summons  should  be  posted 
at  the  court-house  door,  and  one  copy  posted  on  each  of  the  lots.  JVua^ 
V.  CUy  of  Virginia,  51. 

2.  Idem. — The  sheriff  being  directed  to  follow  the  direction  of  the  reTenne 

law,  could  only  charge  for  one  copy  of  sunmions  against  the  person, 
and  one  for  each  lot  served.  Mileage  should  only  be  charged  for  the 
necessary  distance  traveled  to  reach  each  lot.    Id, 

3.  Idem. — The  law  only  requires  three  notices  of  sale  to  be  posted,  and  no 

more  could  be  charged  for.    Id, 

4.  InKM. — There  was  no  law  authorizing  the  city  to  bid  in  the  lots  offered 

for  sale  under  this  judgment ;  she  derived  no  advantage  from  such  pre 
tended  purchase,  and  the  sheriff  acquired  no  new  rights  thereby.  Bnii- 
nan,  J.,  dissenting.    Id, 

5.  Taxes — Removal  op  Pbopkbtt  befobe  Assessment. — Wbere  a  property  is 

in  tbis  State  at  the  time  a  levy  is  made  thereon  for  taxes,  the  owner 
thereof  becomes  liable  for  the  tax,  although  he  may  have  remoycJ  the 
property  before  the  value  thereof  is  assessed.    State  v.  Easterbrook,  VjC. 

6.  Idem — Uniporm  Rate  op  Taxation. — The  constitutional  provision,  which 

requires  "  uniform  and  equal  rate  of  assessment  and  taxation,"  requires 
that  all  ad  valortm  taxes  shall  be  at  a  uniform  rate  or  percentage.  One 
species  of  property  cannot  be  taxed  at  a  higher  rate  than  another.    Id, 

7.  Idem  — Pboceeds  op  Mines. — The  products  of  mines  being  subjected  br 

constitutional  provision  to  taxation,  in  lieu  of  the  body  of  the  mine,  the 
entire  annual  i)roduct  must  be  subject  to  taxation  at  the  same  rate  or 
percentage  as  other  property.    Id, 

8.  Idem — Manner  op  Asskssino  Pbopebty. — The  legislature  may  direct  the 

manner  of  assessing  property,  so  as  to  obtain  a  fair  valuation.    Id, 

9.  Non-Payment  OP  Taxes — Neglect  op  Oppiceb. — One  taxpayer  cannot  be 

allowed  to  escape  payment  of  his  taxes  because  the  collector  has  improp- 
erly failed  to  collect  from  another  from  whom  taxes  are  due.    Id, 

10.  Tax  Sales — Government  Title  as  a  Deiensb. — One  having  a  govern- 
ment title  may  set  it  up  against  one  claiming  under  a  tax  sale  made  pre- 
vious to  the  time  when  government  parted  with  its  title,  notwithstand- 
ing any  statutory  provisions  as  to  the  effect  of  tax  salea.  Wrij^  T.  Cra* 
dUbaugh,  310. 
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11.  Taxation  of  Pbooebds  op  Mines. — ^The  coDstitationa]  provision  (art  X), 
which  prescribes  the  taxation  of  "all  property,  real,  personal,  and  pos- 
sessory, excepting  mines  and  mining  claims,  the  proceeds  of  which 
alone  shall  be  taxed,"  means  that  the  entire  annual  proceeds  of  the 
mines  are  snbject  to  taxation,  and  not  the  mere  proceeds  on  hand  when 
the  assessor  happens  to  visit  the  mines.     State  v.  Kruttschnitt,  G67. 

12.  Ad  Valorem  Taxes  must  sk  Equal. — All  ad  valorem  taxes,  whether  on 
the  proceeds  of  mines  or  other  property,  must  be  equal.    Id, 

13.  Taxes  on  Duties  op  Mines — Not  Double. — ^The  provisions  of  the  rev- 
enue law  of  1865  (Stat.  1865, 271),  for  quarterly  assessments  on  the  pro- 
ceeds of  mines  and  quarterly  payment  of  taxes  do  not  impose  more  than 
a  regular  pro  rata  of  taxation  on  the  proceeds  of  mines,  nor  require  the 
same  property  to  bo  paid  for  more  than  once.     Id, 

14.  Idem — Not  Unequal. — ^The  quarterly  payments  of  taxes  on  the  proceeds 
of  mines,  provided  for  by  (he  revenue  laws,  are  so  arranged  that  the  an- 
nual x^roceeds  of  mines  do  not  pay  a  larger  pro  rata,  even  as  to  interest 
account,  than  if  one  annual  tax  for  the  annual  proceeds  were  imposed, 
payable  at  the  time  other  annual  taxes  are  payable.    Id, 

15.  Distinction  between  Coin  and  Cubbency  fob  Taxation  Fubposes. — 
The  action  of  the  legislature  in  making  a  distinction  between  gold  coin 
and  legal  tender  paper  currency  for  the  purposes  of  valuation  of  prop- 
erty for  taxation,  and  directing  assessors  as  to  the  currency  on  which  to 
base  their  estimates  of  value,  is  not  in  violation  of  the  laws  of  the  United 
States.    Id, 

16.  State  Taxks  nbkd  not  bb  Levied  bt  County  Commibsionebs. — The 
levy  of  State  taxes  by  the  commissioners,  though  provided  for  in  the 
revenue  laws,  is  an  idle  ceremony,  for  the  reason  that  the  levy  is  made 
by  the  legislature.    Slate  v.  Manhattan  8,  M,  Co,,  774. 

17.  County  Taxes  liUST  be  Levied  by  County  Comhibkionbbs. — The 
amount  of  taxes  for  county  purposes  must  be  fixed  and  levied  by  the 
comminsioners.    Id. 

18.  No  Equalization  of  Taxes  Nboessaby  whebb  no  Injusticb  Complained 
OF. — There  is  no  necessity  of  an  equalization  of  any  assessmest  roll, 
unless  some  one  complains  of  injustice  in  the  assessment    Id, 

19.  \VuEN  Obliqation  of  Taxpayeb  becomes  Fixed. — When  an  assessment 
for  taxes  is  made,  and  the  board  of  equalization  has  acted  thereon,  an 
obligation  immediately  arises  to  pay  the  State  the  amount  of  taxes  fixed; 
and  it  is  idle  to  inquire  into  irregularities  in  the  conduct  of  officers  after 
the  liability  of  the  taxpayer  is  thua  determined.  State  v.  Western  Union 
Tel.  Co,,  788. 

20.  Burdens  of  Fboof  in  Tax  Sxtits. — In  a  suit  for  delinquent  taxes,  it  is 
sufficient  on  the  part  of  the  State  to  show  a  regular  assessment,  without 
being  required  to  prove  a  delinquency.     Id, 

21.  When  Taxpaykb  is  in  Default.— A  taxpayer  is  not  in  default  until  he 
has  had  an  opportunity  to  pay  the  taxes  assessed  against  him.    Id, 

22.  The  Law  of  Tax  Suns. — The  strict  compliance  with  all  the  provisions 
of  the  statute  required  to  be  shown  in  cases  where  property  is  sold  for 
taxes  without  a  judgment,  is  not  applicable  to  oases  of  suits  for  delin- 
quent taxes  in  the  district  courts  where  jurisdiction  has  once  been  ac- 
quired.    Id. 

23.  Notes  and  Couitty  Wabbantb  Taxable. — Notes  and  county  warrantr 
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are  property  subject  to  taxation  ander  the  revenae  laws  of  the  Staid. 
State  V.  Bank  of  Nevada,  796. 

24.  Money  at  Intebest,  etc.,  Taxable. — All  money  at  interest  secnredby 
mortgage  or  otherwise,  is  subject  to  taxation  without  regard  to  the  sitn* 
ation  of  the  mortgagee,  whether  he  be  solvent  or  otherwise,  in  debt  or 
out  of  debt.    Id, 

25.  FowEB  OF  State  to  Tax  National  Bamks. — The  State  may  impose  a 
tax  upon  the  real  estate  and  shares  of  national  banks  within  its  limits; 
but  congress  has  reserved  to  itself  the  exclusive  power  over  the  taxation 
of  the  banks  and  bank  property  of  other  descriptions.     Id, 

26.  Idem. — Ordinarily  the  State  has  the  right  to  tax  all  property  situate 
within  its  territorial  limits;  l^ut  it  has  no  power,  by  taxation  or  other- 
wise, to  retard,  impede,  burden,  or  in  any  manner  control  the  operation 
of  constitutional  laws  enacted  by  congress.    Id, 

27.  Idex. — Congress  having  pointed  out  a  method  by  which  the  real  estate 
of  the  national  banks  within  any  State  may  be  taxed,  and  also  the 
method  of  taxing  their  stock,  the  States  are  excluded  from  all  other 
methods  of  taxation  on  the  bank  property.    Id, 

28.  National  Bank  Notes,  eto.,  not  Taxable  bt  States.  —  The  notes, 
bills,  bonds,  etc.,  of  the  national  banks  are  the  commodity  in  vhich 
those  banks  deal  in  the  ordinary  course  of  their  business.  State  taxes 
upon  them  are  State  taxes  upon  the  business  of  the  banks,  and  such 
taxes  the  State  cannot  impose.    Id, 

See  Assessment,  1,  2,  4,  6,  7;  Assessob,  1,  2,  3,  4;  Axtditob,  1,  2;  CoNsnTu- 
TioN,  3, 10;  Deed,  7;  Mining  Claims,  1,  2,  3;  Fabtugb,  6;  Bktenui 
Law,  1,  2,  3. 

TENANT  IN  COMMON. 

1.  Tenant  in  Cob«mon  mat  Beooveb  Entibb  Pbopebtt  fbom  a  Stranoeb.— 

A  tenant  in  common  of  real  estate  may  recover  the  entire  common  prop- 
erty in  ejectment  as  against  a  stranger.    Sharon  v.  Davidson,  855. 

2.  Acscountino  between  Tenants  in  Common  of  a  Mill. — Where  the  relation 

of  tenants  in  common  in  a  mill  was  established  between  two  person^ 
and  it  appeared  that  one  had  the  entire  management  of  the  concern,  oc- 
casionally paying  some  of  the  proceeds  to  his  co-tenant,  but  that  no  set- 
tlement had  taken  place :  HeUl^  that  though  there  was  no  partnership 
shown,  it  was  a  proper  case  for  an  accounting  between  the  x>arlies. 
Mitchell  V.  0*Xeale,  926. 

3.  Idem. — Held,  that  the  plaintiff,  under  the  pleading  was  entitled  to  an  ac- 

counting as  to  the  milling  business,  and  that,  so  far  as  that  was  con- 
cerned, it  was  error  to  dismiss  the  bill.    Id, 
See  Attachment,  2;  Estates  of  Deceased  Febsonb;  Pabtnebship,  5. 

TENDEB. 
See  Pledge,  1. 

TEBM  OF  COUBT. 
1.  Adjottbnment  of  Term — Settlement  of  Statement. — The  question  as 
to  the  right  of  the  coart  below  to  settle  a  statement  on  motion  for  a  new 
trial,  after  the  adjournment  of  the  term,  discussed.    LcbdeU  t.  JJoff,  460. 

See  Jubisdiotion,  1,  2. 
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TORT. 
See  Actions,  1;  Plbadings,  3,  4. 

TRANSCRIPT. 
See  Kkw  Tbial,  7.  « 

TRANSFER  OP  CAUSE. 
See  Appeal,  12;  Mandaxub,  20. 

TRESPASS. 
See  PoeaEBsxoN,  4, 

TRIAL. 
See  JmcT,  1. 

TROVER. 
See  DxMAiiD,  2,  3,  4;  PiiEADixas,  1. 

TRUST  AND  TRUSTEE. 

1.  Tbusteb — ^When  mat  Execotb  a  Mobtqaob. — A  party  taking  a  conyey- 

ance  of  real  estate  in  trust  for  a  married  woman,  may  mortgage  the  same 
to  secure  the  purchase-money,  the  conveyaneo  and  mortgage  being  exe- 
cuted  at  the  same  time,  and  being  part  of  the  same  transaction.  Mavrich 
T.  Griery  46. 

2.  Idem— Parties  to  Fobeclosube  Surr. — When  a  mortgage  is  executed  by  a 

trustee  upon  the  trust  estate,  the  cestui  que  trust  is  a  necessary  party  to  a 
suit  for  foreclosure,  and  if  the  cestui  que  trust  is  a  feme  covert,  her  hus- 
band is  also  a  necessary  party.     Id, 

3.  When  Cause  of  Action  Accrues  aoainbt  Tbustbe  or  Express  Trust. — 

A  cestui  que  trust  of  an  express  trust  has  no  right  of  action  until  the  trust 
is  denied,  or  some  act  is  done  by  the  trustee  inconsistent  with  the  trust; 
and  until  then  the  statute  of  limitations  does  not  begin  to  run.  White 
T.  Sheldon,  739. 

4.  Eyidence — Pabol  Pboop  as  to  Tbubtb. —  An  express  trust  cannot  be 

created  by  parol;  but  all  the  facts  and  circumstances  out  of  which  an 
implied  trust  is  raised  may  be  proved  by  parol.    Id, 

5.  Actions  against  Tbustbbs — Nature  and  LnfiTATioNS  of. — In  a  case  of 

the  purchase  of  property  alleged  to  be  in  trust,  where  it  became  neces- 
sary for  the  plaintiff  to  establish  facts  out  of  which  the  trust  arose,  and 
then  to  show  that  the  trust  property  had  been  conyerted  into  money : 
Held,  that  under  the  cirtsumstances  the  ordinary  action  for  money  had 
and  received  to  plaintiff's  use  would  not  lie  against  the  trustee,  and  that 
the  section  of  the  statute  or  limitations  applicable  was  the  four  years* 
limitation,  and  not  the  two  years'  one.     Id. 

6.  Declaration  of  Tbust  as  to  Land  must  be  in  Wbitino. — Under  section 

55  of  the  statute  concerning  conveyances  ( Stat.  1861,  18)  a  declaration 
of  trust  as  to  land  must  b^  by  deed  or  oonyeyance  in  writing,  subscribed 
by  the  party  declaring  the  same,  or  by  his  lawful  agent,  thereunto  author- 
ized by  writing.    8im9Y.Ilowird,S99. 
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7.  Idem — Does  not  Bequibe  Stamp. — A  mere  declaration  in  writing  that  the 

person  making  it  holds  land  conveyed  to  him  in  tmst  for  another  is  not 
such  a  conveyance  or  instrument  as  reqaires  either  a  United  States  or  a 
State  revenue  stamp.     Id, 

8.  Idem — May  se  Made  at  ant  Time. — A  valid  declaration  of  tmst  as  to 

lands  held  *for  the  use  of  another  may  be  made  at  any  time,  and  does 
not  necessarily  have  to  be  made  at  the  time  of  the  creation  of  the  trost. 
Id. 

9.  Idem — As  Evidemge. — Where  certain  land,  deeded  by  one  person  to 

another  in  trust  to  convey  back  a  portion  of  it  on  request,  was  by  the 
trustee  mortgaged,  and  afterwards,  on  a  foreclosure  suit  being  brought, 
the  trustee  executed  a  declaration  in  writing  A  the  trust:  lidd,  that 
such  declaration  was  valid  and  effectual  in  proof  of  the  trust;  that  it  was 
properly  admitted  in  evidence  as  such;  and  that  the  trust  took  precedence 
of  the  claims  of  all  who  did  not  occupy  the  position  of  bona  fide  pur- 
chasers for  value  without  notice.    Id, 

See,  CoBPORATioNs,  9,  10,  11,  12;  Demand,  1;  Eqttitt,  5;  LmrrATioNS,  5,  6; 
Mandamxts,  13,  14,  15, 18;  Parol  Evidenoe,  1,  2,  3;  Pusadinos,  15, 16; 
Fee-emption,  4,  5. 

VARIANCE. 
See  FiiEADiNGS,  5. 

VENDOR  AND  VENDEE. 
See  Statute  of  Fbauds,  1. 

VENUE.  « 

1.  Change  of  Venue  to  Sutt  the   Convenience  of  Witnesses.  —  An  ap- 

plication for  a  change  of  venue  to  suit  the  convenience  of  witnesMS 
should  not  be  denied  because  the  application  was  not  made  until  after 
'the  answer  was  filed,  and  the  cause  set  for  trial.    Sheckles  v.  Sheddes, 
367. 

2.  Idem — Delay  in  maxinis  Application.— The  fact  that  the  case  had  been 

set  down  for  trial  on  a  certain  day  should  not  interfere  with  an  applica- 
tion for  change  of  venue  to  suit  the  convenience  of  witnesses,  unless 
there  had  been  delay  in  making  the  application,  or  the  parties  had 
already  prepared  for  the  trial  by  subpoenaing  witnesses,  etc.    Jd. 

3.  Change  of  Vknue — Discretion  of  Court.  —  The  action  of  the  lower 

court  in  granting  or  refusing  a  change  of  venue  is  a  matter  of  judici%l 
discretion.  If  that  discretion  is  abused  it  becomes  the  duty  of  an  aJ^ 
pellate  court  to  afford  relief.     State  v.  MUlain,  371. 

4.  Idem — Where  a  defendant  on  his  motion  for  a  change  of  venue  showed  a 

state  of  facts  strongly  tending  to  the  conclusion  that  he  could  not  ob- 
tain a  fair  jury,  it  was  not  error  in  the  court  to  withhold  its  decisiou 
upon  the  motion  until  an  examination  was  had  of  the  jurors  then  in  at- 
tendance, and  being  satisfied  from  such  examination  that  a  fair  jary 
could  be  obtained,  to  refuse  to  make  the  order  for  change  of  venne. 
Jd, 

5.  Showing  fo&  Change  of  Ventte. — The  mare  facts  that  a  criminal  charge 

baa  been  pendm^  «^\Qn%\\TQA  «sA\^«ii%«\icMkllY  talked  about,  and  that 
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themselyes  in  prooniing  a  conyiction,  do  not  snffioiently  show  that  a 
fair  and  impartial  trial  oannot  be  had  ;  and  the  refasal  of  a  change  of 
venae  under  snch  circnmstanoes  is  not  error.    State  y.  Lavory,  654. 

6.  Affidayft  to  Change  Yenub. — An  affidavit  to  change  the  place  of  trial,  on 

the  gronnd  of  interest  of  the  Judge,  which  merely  states  the  belief  of 
affiant,  without  stating  any  of  the  facts  on  which  such  belief  is  founded, 
is  not  sufficient.  TabU  Mowniain  0.  db  8.  M,  Co,  v.  WdtXera  Defeat  8.  M. 
Co.,  691. 

7.  Change  of  Yenitb  Deihed  on  Psbsonal  Knowledge  of  Judge. — ^Where 

the  motion  for  a  change  of  venue  on  the  ground  of  his  own  knowledge 
that  he  was  not  interested,  the  supreme  court  refused  to  disturb  the 
order.    Id, 

8.  AFFiDAvrr  fob  Change  of  Venue. — ^An  affidavit  for  change  of  venue  that 

affiant  '*  verily  believes,  and  so  says,  that  the  convenience  of  witnesses 
and  the  end  of  justice  would  be  promoted  by  the  change  of  the  place  of 
trial,"  etc.,  states  mere  conclusions,  and  not  facts,  and  is  clearly  insuffi- 
cient.   Kerchemt  v.  McKenney,  753. 

See  Appeal,  5. 

i  VEEDICT. 

1.  Special  Vexdiot. — A  special  verdict  must  expressly  present  all  the  ma- 

terial facts,  so  that  nothing  shall  remain  for  the  court  but  to  draw  from 
them  the  conclusions  of  law.  Knicherbocker  <£f  N,  8,  M.  Co,  v.  HaUf  175. 

2.  Cubed  by  Yebdict. — If  the  issue  joined  be  such  as  necessarily  to  require 

on  the  trial  proof  of  a  fact  defectively  or  imperfectly  stated,  without 
which  it  is  not  to  be  presumed  the  judge  would  direct  the  jury  to  give, 
or  the  jury  would  have  given  the  verdict,  such  defect  or  imperfection  is 
cured  by  the  verdict.  MoMarnks  v.  Ophit  8,  M.  Co.,  529. 

3.  Impobt  of  Yebdict  of  "  Guiltt.** — In  a  prosecution  for  an  assault  with 

a  deadly  weapon,  with  intent  to  inflict  upon  the  person  of  another  a 
bodily  injury,  a  verdict  of  **  guilty'*  is  in  effect  a  verdict  of  guilty  as 
charged  in  the  indictment.  8taU  v.  Lawry,  654. 

See  Actions,  2;  Cbiminal  Law,  2;  Evid^ob,  8. 

YERIFICATION. 
See  Pleadings,  6,  7. 

VIRGINIA  CITY. 
See  Statutes,  2,  3. 

WAIYEB. 

1.  Waiveb  of  Fobxal  Objections. — Mere  formal  objections  to  a  complaint 
are  waived  by  a  plea  of  confession  and  avoidance.  McJlanus  v.  Ophir 
8,M,  Co.,  629. 

See  JuBT,  12. 

WARRANTY. 

1.  Implied  Wabbantt.— -Usually  there  is  an  implied  warranty  that  an  arti- 
cle manufactured  for  a  certain  purpose  is  flt  for. the  use  intended.  But 
if  the  manufacturer  is  controlled  as  to  the  mannei  ol  ^oxA^xxxfiN^vss^  «ax^ 


1034  Index. 

0  — - — ■ — 

the  material  used  by  the  person  ordering  the  article,  he  is  only  bound 
for  skill  and  diligence — ^he  is  not  responsible  for  the  result.  O'A^eii  t. 
New  York  <fc  SUver  Peak  M.  Co,,  126. 

WATEB  BIGHTS. 

1.  Indians  mat  Maintain  Action  fob  Dhtebsion  of  Watkb.  —  An  Indian 

who  has  appropriated  water  on  the  public  lands  of  the  United  Stated 
may  maintain  an  action  for  the  diversion  of  that  water,  as  well  aa  any 
other  person.  By  Beatty,  C.  «/*./  Lewis,  J,,  dissentijig,  Lobdell  t.  EaU, 
460. 

2.  Idem— Possession  of  Dams,  kto. — Any  person  getting  possession  of  anj 

dam  or  ditch  for  the  diversion  of  water  from  an  Indian,  although  there 
be  no  deed  of  conveyance,  has  the  same  right  to  maintain  and  enjoy 
such  dam  and  ditch  as  the  Indian  had.  By  Beaity,  C,  J.;  Lewis,  J.  dis- 
seniing.    Id. 

3.  Watkb  Bights — Pbiobity  of  Appbopbiation. — "Where  the  right  of  the 

use  of  running  water  is  based  upon  appropriation  and  not  upon  owner- 
ship in  the  soil,  priority  of  appropriation  gives  the  superior  right.  Ophir 
8.  M.  Co.  V.  CarperUer,  946. 

4.  Bbasonablb  Timb  to  Complete  Appbopbiation. — If  any  work  is  neces- 

sary to  be  done  to  complete  the  appropriation,  the  law  gives  a  reason- 
able time  within  which  to  do  such  work  and  protects  the  rights  during 
such  time  by  relation  to  the  time  when  the  first  step  was  taken.  Id. 
6.  Appbopbiation  of  Wateb  when  Diligence  not  Exebcised. — Where  the 
work  necessary  to  complete  an  appropriation  of  running  watt-r  is  not 
prosecuted  with  diligence,  the  right  tovthe  use  of  the  water  does  not  re- 
late back  to  the  time  when  the  first  step  was  taken  to  secure  it;  but  dates 
from  the  time  when  the  work  is  completed  or  the  appropriation  is  fully 
perfected.    2d. 

6.  Conflicting  Wateb  Claims. — Upon  the  facts  of  this  case  as  stated  iu  the 

opinion:  IJeld,  that  Kose  had  not  prosecuted  the  work  on  his  ditch  as 
originally  intended  with  reasonable  diligence,  and  that  he  therefore  was 
only  entitled  to  the  quantity  of  water  which  ran  through  his  ditch  in 
1859  when  the  Ophir  ditch  was  constructed.    Id. 

7.  Dilioenck  in  Pboskcuting  Wobk  of  Appbopbiation. — The  law  does  not 

require  any  unusual  or  extraordinary  effort,  but  only  that  which  is  usual, 
ordinary  and  reasonable.     Id. 

8.  Excuses  for  Delay  in  Pbosecutino  "Wobk  of  Appbopbiation.  —  Illness 

of  the  appropriator  and  his  want  of  pecuniary  means  to  prosecute  the 
work,  being  matters  incident  to  the  person  and  not  to  the  enterprise, 
are  not  such  circumstances  as  will  excuse  great  delay  in  the  work.    Id. 

See  DUiiQENCB,  1. 

WITNESS. 
See  Fabtnebship,  9. 

WBIT. 
See  Bhsbot,  1. 

"WBITTEN  INSTBUMENT8. 
See  Deeds,  i. 
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